Google 


This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  Hbrary  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 

to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 

to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 

are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  maiginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 

publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  this  resource,  we  liave  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 
We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  fivm  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attributionTht  GoogXt  "watermark"  you  see  on  each  file  is  essential  for  informing  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liabili^  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.   Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at|http  :  //books  .  google  .  com/| 


IlAW  Books,  ^  IbI| 


m 


I 


PRACTICE, 
PLEADING  AND  FORMS 

IN  ACTIONS 
BOTH  LEGAL  AND  EQUITABLE. 

FORMS  IN  ACTIONS,  IN  SPECIAL  PROCEEDINGS,  IN  PRO- 
VISIONAL REMEDIES,  AND  OF  AFFIDAVITS, 
NOTICES,  ETC. 

ESPECIALLY   ADAPTED  TO  THE  PRACnCE 

IN    THE    STATES    OF    CALIFORNIA, 

OREGON,  NEVADA  AND   THE 

TERRITORIES. 

AND  APPUCABLE  ALSO 

TO   THE  PRACTICE   IN    NEW   YORK,   OHIO,    INDIANA,    IOWA, 
AND     OTHER  '  STATES     WHICH     HAVE 

adopted  a  code. 
bt  morris  m.  estee, 

COUNSKLOK  AT  LAW, 

IN   THREE   VOLUMES. 
VOL.     III. 

SAN  FRANCISCO : 

H.    H.    BANCROFT    &    COMPANY, 
1870. 


U0RBI3  U.  E8TEE, 

a  the  Clerk'!  OOlee  of  the  District  Conrt  of  the  Doited  Stitea, 

for  the  Dlitilet  of  Ckllfornliu 


CON1 

Vol 


PART 


i-ROCEEDINGS   TO   C 

Oha] 

Sum 

xn  General, 

What  to  Contain, 

Notice  in,    

Amendment  of  ,    

Service  of,  

By  whom  Made,    

Upon  whom^ade,   

How  Hade, 

By  3E*nblication,   

Sufficiency  of, 

Change  in,  not  Admissible, 

Time  to  Appear  after  Pablication,  . . . 
Deposit  in  Post  Office,    


Chapter  n. 

.  Forks  oy  Sumuons  and  Affidavits  of  Service. 

FOBH  PlOB 

No.  797,   Form  of  BnmmonB,  m  Action  on  Oonttact  tot  Payment  of  Hone; 

only, 15 

Note, 16 

"  798,            In  JnsUoee' Conrta,  17 

"  799,  In  Action  Arising  on  Contaot  for  the  Becovery  of  Honey 

only,  the  Complaint  not  being  Served  (under  N.T. 

Code),  17 

"  800,  In  Other  AotionH,  the  Complaint  not  being  Served  (under 

N.Y.  Code) 18 

Notes  and  Authorities, 18 

"  801,             InTaiSuit 31 

"  802,     ■          Statement  of  Caoae  of  Action  for  Foteclosore  of  Morigage,  23 

"   803,    Betnm  of  Sheriff— Oeneial  Form 31 

■    Notes  and  Anthorities, 31 

*'  801,    Affidavit  of  Service  npon  Several  Defendants 37 

"  80S,             By  Peraon  not  Officially  Appointed,  28 

*                               Notes  and  Anthorities, 28 

"  806,   Affidavit  for  Pnblication,    29 

Notes  and  Authorities, 31 

"   807,    Order  for  FablJcation, 33 

Notes  and  Anthorities, 31 

•'  808,    Affidavit  of  Publication, 35 

Notes  and  Authorities, 36 

*'  809,    Affidavit  of  Service  by  Mwl,  37 

Note, 3S 

"810,    Admismon  of  Service,   38 

Notes  and  Authorities 38 


Chapter  m. 

Appearance. 


In  Oeneial, 

Time  within  vhich  to  Answer,    , 


> 


CONTENTS.  V 

Form  page 

No.  811,  Notioe  of  Appearance, 43 

Notes  and  AnthoritieB, 43 


Chapter  IV. 

Notice  of  Lis  Pendens. 
fosm  page 

No.  812,   Form  of, 46 

Notes  and  Anthorities, ■ 47 

••  813,               AnotherForm, .' 52 

Notes  and  Anthorities, 53 

"  814,               In  Ejectment, 54 

"  815,              In  Action  to  Qniet  Titie,  55 

Note, 65 


Chapter  V. 

Change  of  Place  of  Trial. 

PAGE 

In  General, 56 

FOBX 

Ko.  816,  Form  of  Notioe, ^ 58 

Note, 59 

'*  817,    Statement  of  Ground — ^Not  the  Proper  Gonnty  from  Situation  of 

Subject  Matter, 59 

Note 60 

"  818,              Not  the  County  where  the  Cause  of  Action  Arose, 60 

**  819,    AfBdayit  on  the  Ground  of  Non-Besidence 61 

Note 61 

"  830,               On  the  Ground  of  Partiality  and  Prejudice, 62 

Notes  and  Authorities, .' 62 

'*  821,               On  Account  of  Conyenience  of  Witnesses, 65 

Notes  and  Authorities, 66 

"  822,               On  the  Ground  of  Disqualification  of  the  Judge 68 

Notes  and  Authorities, 68 

*'  823,    Form  under  the- New  York  Practice,  on  Notice  without  Stay,   . .  70 

"  824,    Demand  for  Change  of  Place  of  Trial, 71 

Notes  and  Authorities, 71 

"  825,               Order  to  Show  Cause  Thereon,  72 


VI  CONTENTS. 

FoBH        Change  of  Place  o£  Trial,  page 

No.  826,  Order  to  Show  Cause,  with  Stay  of  FroceedingBi  under  the 

New  York  Practice,  . .  * 72 

*•  827,  Order  Bevoking  Stay  of  Proceedings,  73 

"  828,    Affidayit  Beaisting  Motion  for  Change 73 

Notes  and  Authorities, 74 

"  829,    Order  Denying  Motion,    76 

Notes  and  Authorities, 76 

**    830,    Order  Granting  Change  of  Place  of  Trial, 78 

Notes  and  Authorities, : 78 

*      Chapter  VI. 

Transfer  of  Causes. 

PAOB 

In  General, 79 

FOBM 

No.  881,   Order  to  Transfer  on  Account  of  Disability  of  the  Judge 80 

**  832,    Notice  of  Time  and  Place  of  Trial, 80 

Bemoval  to  United  States  Courts 80 

By  United  States  Officers, 82 

On  the  Ground  of  Alienage, 83 

On  the  Ground  that  the  Parties  are  Citizens  of  Different 

States 85 

Corporation  ^  Citizen,  86 

No.  833,    Petition  for  Bemoval,  87 

Notes  and  Authorities, 88 

"  83^4,    Undertaking  of  Petitioner 89 

Notes  and  Authorities, 90 

"  835,  Notice  of  Offer,  to  be  Indorsed  on  Foregoing  Bond, 91 

Note, «1 

"  836,    Notice  of  Motion, 92  ' 

Notes  and  Authorities, 92 

"  887,    Order  to  Show  Cause, ' 93 

"  838,    Order  to  Bemoye  Cause  to  United  States  Court, 93 

Notes  and  Authorities 94 

4 


CONTENTS, 


'   Aireat  and  Bail.  paob 

Deposit  in  Lien  of  Bail, H8 

,  Clerk's  C«itiBcat«  on  Depodt  Paid  into  Court, 118 

Certiflcate  that  Bail  has  been  OiTen  instead  of  De- 
posit   119 

Note 119 

,    Taoating  Order  of  Arrest — Notioe  of  Motion, 119 

Notes  and  Authorities, ISO 

Older  Vacnting  Arrest 122 

Note 122 

The  Sanie"-Oii  Condition  that  the  Defendant  shall  not  Bne,  122 

Note 123 

Order  Bednoing  Amoont  of  Bail, 123 

,    Notioe  of  Motion  to  Diachaige  Defendant  from  Aireat — Another 

Form 133 

Notes  and  Authorities, 124 

,    Undertaking  of  Defendant  on  Aitest, 124 

Note, 126 

,    Examination  of  Bail, 126 

Note, 128 

,    Allowance  of  Bail 126 

,    Notice  of  Bail  Jnatifjing, 187 

Note, 127 

,    Notice  of  Exception  to  Bail, .' 127 

Notes  and  Anthoritiea, 126 

Sotrender  of  Defendant, 128 

,    Antjioritj  to  Anest  Principal,   129 

Notes  and  Authorities 139 

,    Certificato  of  Surrender 130 

,     Notioe  of  Motion  for  Enlargement  of  Time  to  Sorrender, 130 

,    AffldaTit  for  Enlargement  of  Time,  131 

Notes  and  Aathorities, 131 


Chapter  IL 

Attach  MBKT. 


In  General,  132 

Notes  and  Anthoritias 131 

What  May  or  May  not  be  Attaohed, 136 


CONTENTS. 


Mo.  670,  AffldaTit  Against  BeBident 143 

Not«s  and  AnthoritieB, 113 

"  871,  Agtunet  Nou-BesidGiit 145 

Note, .r^ 

"   873,    Undeit&kiiig  on  Attaahmeol,  146 

'   Notes  and  Aathoiities 147 

"  873,    VritorAttBchineDt ^ 14B 

"   874,  IndoiBement  on  Copy, 150 

Notes  and  Anthtnities 160 

Iisnance  of,   151 

Bervioe  of  Attaohment, 162 

Notes  &nd  Antlunibaa, 153 

Priority  of  Attachment  Liens,  .' 166 

Not«a  and  AathotitieB, 166 

"   875,    Betnm— Attachment  FeiBonal  Piopei^ 158 

Notes  and  Antboiitiea, 169 

"  876,    Order  for  Bale  of  PeiiBhable  Property 160 

"   877,    Dischaige  of  Attachment,  Notioe  of  Motion, 161 

Notes  and  Aatborilies, 161 

"   878,  The  Same— Simply  on  Giving  Seoority, ....  162 

NoteE  and  Anthorities, 162 

"  878,   Indamnity— Bond  GiTen  to  Sheriff  fay  Plaintiff, 163 

Notes  and  AnthoritieB, 164 

"  880,    Belease  of  Atlaohmeut,  Underiftking  on, 166 

"  SSI,  Undertaking  to  be  Given  to  Sheriff, 167 

'  Notes  and  Authorities,  168 

•'  882,    Order  Taoating  Writ,  170 

Notes  and  Anthorities 170 

Judgment,  hov  Satisfied,   171 

Notes  and  AnthoritieB 172 

Gmiishment, ^...,...... 173 

Notaa  and  AnthoritieB, 174 

Examination  of  QaipiBhee, 176 

•'  SS3,    Affldavi(V>  diamine  Oamiahee ITS 

"  SS4,    Order  to  Examine  QarniBhee 176 

Notes  and  Anthorities, ITS 


CONTEN   •? 


Chapter  m. 

Claim  and  Dsuvery  of  Personal  Propertt. 
In  General, 180 

FOBH 

No.885,  Affldayiton,  182 

"  886,  Another  Form, 183 

Affidavit  and  its  Beqnisites, 184 

Note 184 

"  887,   Exemption  from  Execntion,  Allegation  of, 185 

Note 185 

**  888,    Alleged  Cause  of  Detention— Possession  Obtained  by  Fraud,  . . .  185 

'<  889,    Averment  of  Bight  of  Possession, 186 

"  890,  AsPledgee 186 

•*  891,  As  Lessee, 186 

Note, 187 

'*  892,    Requisition  to  take  Property,  Indorsed  on  the  Affidavit,   187 

"  893,  AnotiierForm, 187 

Notes  and  Authorities, 188 

"  894,    Undertaking  on  Olaim  and  Delivery  of  Personal  Property, 188 

Notes  and  Authorities, 189 

'*  895,  Notice  of  Exception  to  Sufficiency  of  Sureties,   191 

Notes  and  Authorities, 191 

"  896,    Notice  to  Sheriff  to  Betum  Property 192 

"  897,    Undertaking  for  a  Return  to  Defendant, 192 

Note. 193 

"  898,  Approval  by  Sheriflf, 193 

Notes  and  Authorities 193 

**  899,   Noticeof  Justification  of  Sureties, ! 194 

Notes  and  Authorities, 194 

*'  900,   Notice  of  Motion  to  Set  Aside  Proceedings 195 

Note, .' 196 

"  901,    Affidavit  of  Claim  by  Third  Person 196 

Note ^ . .  197 

"  902,    Notice  toSheriflf,  to  Accompany  Affidavit, 197 

'*  903,    Notice  to  Plaintiff  to  Indemnify  Sheriff, 197 

"  904,    Undertaking  of  Indemnity 198 

Notes  and  Authorities, 198 


» 


CONTENTS.  XI 


<• 


<4 


Chapter  IV. 

^    Injunction. 

PAGI 

In  General, 200 

By  whom  Granted, 202 

When  Injunction  lies, 203 

When  not  Granted, 204 

When  Granted,  208 

FOBM 

No.  905,  Affidavit  in  Support  of  Complaint, 209 

Notes  and  Anthorities, 210 

906,  By  Agent  or  Clerk  of  Defendant, 211 

907,  Undertaking  on  Injunction,  211 

Notes  and  Authorities, 212 

Injunction  after  Answer, 213 

908,  Notice  of  Motion  for,   218 

Statements  in  Motion  on  Contracts  and  Covenants, 214 

909,  Against  Violation  of  Covenant  to  Build, 214 

Notes  and  Authorities, 214 

"   910,                         Against  Besuming  Practice  after  having  Sold  Busi- 
ness,    215* 

Notes  and  Authorities, 216 

"   911j  Against  Carrying  on  Business  Forbidden  by  Law,  .  216 

Notes  and  Authorities, 216 

'*    912,  Against  Removing  Fixtures, 217 

Notes  and  Authorities, 217 

•*   913,  Against  Under-Letting,  218 

Corporations  Enjoined, 218 

*'   914,  Against  Transfer  of  Stock, 218 

^otes  and  Authorities 219 

Creditors'  Suits, 221 

"  915,  Against  Selling  and  Convening  Property,    221 

Notes  and  Authorities,  J, 221 


«a 


<< 


at 


<i 


916,  Against  Transferring  Assets, 222 

Notes  and  Authorities 222 

917,  Against  Transferring  Negotiable  Paper,  223 

Note, 223 

Legal  Proceedings 228 


XU  CONTENTS. 

FoBM       Injunction.  pagk 

No.  918,  To  Bestrain  Proceedings  at  Law — On  Contract,  . . .  223 

Notes  and  Anthorities, 224 

'*  919,  Against  Entering  Confession  of  Judgment,  ...'...  225 

Notes  and  Authorities, 225 

"  920,  Against  Proceedings  in  Ejectment,    230 

Notes  and  Authorities, 231 

Nuisances, f 232 

"  921,  Against  Building  a  Bailroad  on  Plaintiff's  Land,  ..  232 

Note, '. 233 

*'  922,  Against  Laying  aBailroad  in  the  Streets  of  a  City,  .  233 

Notes  and  Authorities, 233 

"  923,  Against  Authorizing  the  Laying  of  a  Baihroad  in  a 

City  Street, 235 

Note, 235 

"  924,  Against  Laying  Gas  Pipes  in  a  Certain  Street,  236 

Notes  and  Authorities 236 

"  925,  Against  Continuance  of  Slaughter  House, 236 

"  926,  Against  Burning  Brick,  237 

'*  927,  Against   Erecting,    and   to    Compel   Bemoval   of  . 

Buildings,  ". 237 

"  928,  Against  the  Diversion  of  Water 237 

Notes  and  Authorities  f 238 

**  929,  Against  Flooding  Mining  Claim  or  Mill  Dam 239 

Note 239 

"  930,  Against  Building  Pier  or  Wharf, 240 

Notes  and  Authorities, 240 

Partnership  Property,     241 

"  931,  Against  Selling  or  Disposing  of  Property, 241 

Notes  and  Authorities, 241 

Public  Injuries  Enjoined, 242 

Publication  Enjoined,  242 

•*  932,  Against  Publishing  Book 242 

Notes  and  Authorities, 242 

"  933,  Against  Publishing  Private  Letter 243 

Note, 243 

"  934,  Against  Use  of  Secret  in  Trade, 244 

Notes  and  Authorities 244 

Public  Officers  Enjoined,  245 

"  935,  Against  Usurping  Office, 245 

Notes  and  Authorities, 245 


CONTENTS.  XV 


Chapter  El. 

Enlarging  Time  to  Plead. 

VOBM  PAai 

210.964,    KoticeofMotion 290 

Notes  and  Anthorites,   290 

"  966,    Affldayit  on  Motion, 291 

"  966,  Older  Thereon,  292 


Oiiapter  IV. 

Amendments. 

PAOI 

In  General, 292 

Amendments  of  Course, 296 

By  Leaye  of  Court 297 

Upon  Affidavit,  for  Good  Canse, 300 

After  Trial, 304 

What  Should  be  Allowed, 307 

Praeticeon,    '. 309 

Ho.  967,    NotieeofMotionfor  Leaye  to  Amend,    313 

«•  968,  Order  Thereon, ...-. 313 

Note, 3U 

•<  909^  To  Strike  out  Lreleyant  or  Bednndant  Matter,    3U 

Note 314 

"  OTO,  Order  Thereon,  316 

Notes  and  Authorities, 316 

"  971,    To  Bequire  Phdntiif  to  Elect  between  Seyetal  Counts  in  Certain 

Cases, 317 

Note, 817 

••  972,    Affldayit  on  Motion, 318 

'*  973,              To  Set  Aside  Complaint  for  Yarianoe  from  Summons,   ...  318 
"  974,  Order  Thereon,  ^...  319 

Note,    319 

'*  975,  To  Strike  out  Sham  Answer, \ 320 

Note 320 


•  • 


CONTENTS.  XVll 

» 

FOBK  PAGE 

Substitation  of  Papers, 342 

No.  994,    Affidavit  for  Supplying  the  Place  of  a  Lost  Pleading, 342 

Notes  and  Authorities, 343 


Chapter  VI. 

t. 

Interventiox. 

FOSM  PAOB 

No.  995,    Order  to  Bring  in  Necessary  Parties,  without  Motion, 344 

Note 344 

"  996,  •  Notice  of  Motion  to  Allow  Party  to  Interplead, 345 

"  997,    Affidavit  in  Action  to  Recover  Money, 346 

"  998,    Affidavit  where  Action  is  Bronght  to  Becover  Specific  Personal 

Property 347 

Note, 348 

"  999,    Oath  Denying  Collusion— to  Annex  to  a  Bill  of  Interpleader^ ...  348 

Note, 348 

"  1000,  Order  of  Interpleader, 349 

'*  1001,  Petition  by  Landlord    to  be    Made  Defendant   in  Action  of 

Ejectment, 349 

"  1002,  Notice  of  Motion  to  Make  Party  Defendant,   350 

"  1003,  Order  Making  Third  Persona  Party  Defendant, 351 

Notes  and  Authorities, 351 


Chapter  VH. 

Supplemental  Pleadings. 

FOBM  PAGE 

Ko.  1004,  Notice  of  Motion  for  Leave  to  File  Supplemental  Complaint,  . . .  357 

Notes  and  Authorities 357 

"  1005,            Affidavit  on  Motion  to  File 360 

"  1006,             Order  Granting  Leave  t^  File, 361 

**  1007,             Affidavit  on  Motion  to  File  Supplemental  Answer, 361 

**  1008,             Order  Granting  Leave  to  File, 362 

Notes  and  Authorities 362 

11 


s? 


CONTENTS.  XIX 

Issaes.  PAOB 

Of  Fact, 388 

Of  Law  and  Fact,  Mixed, 388 

Special  Issues, 389 

Qaestions  which  Baise  an  Issue  of  Law, 390 

Notes  and  Authorities, 390 

Questions  which  Baise  an  Issue  of  Fact,    395 

Notes  and  Authorities, 593 

Questions  which  Baise  a  Mixed  Issue  of  Law  and  Fact, - 404 

Notes  and  Authorities, 404 


Chapter  n. 

Trial  in  General. 

PAOB 

Duties  of  Clerk,   407 

Continuance,   408 

FOBM 

No.  1017,  Affidavit  for  Continuance, 409 

Notes  and  Authorities, 410 

« 

Chapter  ni. 

*  

Trial  by  the  Court. 

PAGE 

In  General, 415 

Findings,  418 

FoBM 

No.  1018,  In  Action  for  Divorce, 420 

"  1019,  In  Action  to  Quiet  Title 423 

Notes  and  Authorities, 426 

Chapter  IV. 

Trial  by  Jury. 

PAOB 

In  General, 433 

Empanneling  Jury, « 434 

Qualifications  of  Juror,  435 


CONTENTS.  XXI 

FOBM  PJLGS 

No.  1021,  Beport  of  Beferee,   486 

Notes  and  Authorities, 486 

Setting  Aside  Beport  of  Beferee, 488 

Notes  and  Authorities, 488 

Judgment  on  Beport,  490 

Notes  and  Authorities,  490 


Chapter  VI. 

Exceptions. 

PJLOS 

In  General, 492 

Error  in  Law, 496 

Exceptions  to  Evidence, 498 

Notes  and  Authorities, 498 

Exceptions  to  Findings, 600 

Notes  and  Authorities^ 600 

Exceptions  to  Instructions,    602 

Notes  and  Authorities, 602 


• 


f 


PART  NINTH. 

JUDGMENTS   AND   DECREES. 

(Jtiapter  I. 

Judgment. 

*  PAGE 

In  General, 604 

Juiisdiction  of  Court, 605 

Final  Judgment,   606 

Judgment  must  Follow  Allegations  and  Proofs,  608 

Joint  and  Several  Judgmtot,  609 

When  a  Bar, 611 


eral,  . . . 
of  Court 
ity  Casei 
ig  Motio 
nay  Imp 


InGe 

I,  Notio 

State! 
State] 
Prepi 
Amei: 
What 
Filing 
,  Notic 

,  Affidi 

Affidi 

Affid; 


Appealable  Decrees, . 

Notes  and  Anthorilies, 
Non-Appealabls  Decrees,  . . . 
Appealable  Orders 

Notes  and  Aathoritjes, 
Non-Appealable  OrderB, 

Not«B  and  Antbotities, 
Time  in  which  to  Appeal,  . . . 
Who  may  Appeal, 

Not«8  Had  Anthoiitiea, 

Appeals,  bov  Token . 

Perfecting  Appeals, . 

Effect  of  Appeal,   

FOBM 

No.  1042,  Notdoe  of  Appeal, 

Notes  and  A  I 
"   1013,  Dndertaking  for  Ci 
"   1044,  Undertokiiig  on  A]   < 
"   IWB,  UndertokiDg  on  A) 
Notes  and  I    i 


FOBH 

No.  1046,  Fono  of  Stalemei 

*    Complaint, 

Demnnet, 

^Answer,  ........ 

Motion  for  New  1 

Testimony 

Judgment 

Notice  of  Appeal, 
Undertaking  on  J 

Certiflcate 

Statement  on  Ap 
Preparing  Statei 


Legal  Presompt 

Notes  aiK 
When  Jndgmen 
Modification  of 
BeTersal  of  Jnd 

Notes  an< 
When  Jndgmen 

Notes  an* 
Decisions  on  A] 
Beheazing,    . . . 

Notes  an 


In  General,    . , 
Notes  an 


Appeals  froi 


In  General,  . . 

From  th^Trol 

Notes  a: 


Appeais    fr 


InGhe^eral,  . 
Notes  f 


PART  THIRTEENTH. 

SPECUL    PROCEEDINGS. 

Chapter  I. 
Against  Joint  Debtors. 
In  Genenl, 803 

FOBH 

No.  1055,  AiBdarit, 804 

No(«e  uid  AnthoritieB, 605 


Chapter  n. 

Proceedings  agaikst  Judgment-Debtor. 

In  General, 9 

No.  1056,  AffidsTit  and  Ordei  for  Eiammalioii  of  Debtor,  or  of  Bailee  of 

Debtor, 8) 

Note, & 

"   1057,  Order  for  Appearatice  of  Debtor,    ^ 8 

Notes  and  Authorities 8 

"   1058,  Order  for  Appearoiyie  of  Bailee  of  Debtor 8 

Notes  and  AutboritieB, 8 


Chapter  m. 

ARBITRATION'S   AND  AwARDS. 

FOBH  rxoE 

No.  1059,  Agreement  of  General  BubmiBsion  to  Arbitration — Short  Form,  .  815 

"    1060,  Agreement  of  Speci&l  Snbmisaion  to  Arbitration, 815 

"   1061,  Ag««ment  to  Determine  PartuenhipDiBpnteBb;  ArbitnttioD,  ..  S16 
"   UKa,  Beleaae  to  be  Executed  b;  Party  to  an  Arbitration,  vhen  Beqoir- 

0d  in  the  Award,  817 


CONTENTS. 


Chapter  Vm. 

Inspection  of  Books,  Documents,  etc 
Fork  page 

No.  1068,  Notice  of  Uotion  for  Order  of, 847 

Nol«a  and  Antborilies,  > 847 


Chapter  IX. 

SuBKrrrwG  Controversy  without  Action. 

In  OenenO, . .  864 

Note 865 


Chapter  X. 
.  Taking  Depositions. 

FAOR 

In  Oeneral 865 

Nates  and  Authoritiea, 866 

Fouf 

No.  1069,  Afadavit  far  Eiamination  of  Witness 666 

"  1070,  AAdavit  on  Motion  to  Eumine  Witnesa  out  of  State 650 

NotM  and  Anthorities,  . .' 869 

"  1071,  Notiodjbf  Taking  Deposition  of  Witnesa,  and  Time  and  Place  of 

ExaminatioD,  with  Copy  of  Affidavit, 660 

Notes  and  Authoritiea 660 

"   1072,  Notioe  of  Motion  for  ComiDiBsion  to  Examine  Witnesa  oat  of 

State 861 

Note,.... 868 

"    1073,  Stipulation  that  Deposition  of  Witness  maj  be  Taken  in  this 

State  lo  be  Used  on  the  Trial 662 

"   1074,  Order  for  Examination  of  Witness, 663 

Note 863 

"  1075,  Order  for  Commission  to  Take  Testimony 863 

Notes  and  AnthoritieB BG4 


CONTENTS. 


No.  1078,  PrtitioB  for  Writ,  889 

HotM  Kud  AnthoritiM, 690 

"  I07S,  OidraGnntingWrit, 890 

Note*  and  Antliorities S91 

•'  1090,  Writ  of  HftbeMOwpM,.. 806 

NotB. 895 


Chapter  UL 

Quo  Wakkanto. 


la  0«>i«nl, 

Not«a  utd  AnthoritiM,  . 


Chapter  IV. 

Mandamus. 

InOenend, 

Nol««  knd  AotboritiM 

FOKM 

No.  1061,  AltoniAtiTe  Maadamna, 

NotM  and  AnthoritiM, 

••    1063,  Peramptoiy  HaudBmna,  

.  Note 

Frobeedmga  and  Practice  on  MandamTW,  . 

Notes  and  Anttioritiea, 

•'    1083,  Notioa  of  tha  Application, 

Notes  and  Anthoritiea, 

Pte^dinAS  in  Muidamns,  ----,,...,.-.--- 
Nolaa  and  Anthoritiea, 


PLEADING  AND  FORMS 


PART  FIFTH. 

Ppoceedings    tj»    Obtain    Jurisdiction. 


CHAPTER  I. 


1.  In  ordinary  terms,  a  summons  is  a  command  to 
appear.  In  our  State,  it  is  a  notice  to  defendant  that 
an  action  has  been  commenced  against  him.  It  informs 
defendant  who  has  commenced  the  action,  where  it  is 
brought,  in  what  court  it  is  brought,  the  relief  demanded, 
and  that,  if  he  fails  to  answer  within  ten  days  or  in  such 
other  time,  depending  upon  where  the  summons  is 
served,  default  will  be  taken  against  him. 

2.  In  California,  the  summons  always  follows  the 
complaint,  and  is  only  issued  after  the  filing  of  a  com- 
plaint; but  in  many  States  the  summons  precedes  the 
complaint,  and  the  issuance  of  it  is  the  first  step,  or 
commencement  of  the  action;  but  here  the  action  is  com- 
menced by  the  two  acts  of  "filing  of  a  complaint  in  the 
court  where  the  action  is  brought,  and  the  issuance  of  a 
summons  thereon."  In  England,  all  personal  actions  are 
brought  by  one  uniform  writ  of  summons,  which  is 
issued  out  of  the  court  where  the  action  is  brought,  and 
directed  to  the  defendant,  commanding  him  to  cause  an 


Rep.  105;  Mut.  Life  Ins.  Co.  v.  Ross,  10  Abb,  Pr.  260; 
Saunderson  v.  Jackson,  3  Esp.  180;  Schneider  v.  Norris, 
2  M.  &  S.  286;  contra.  Farmers'  Loan  Co.  v.  Dick- 
son, 9  Abb.  Pr.  61;  17  How.  Pr.  477.)  But  that 
printed  subscription  is  sufficient,  see  (Brainerd  v.  Hey- 
drick,  32  How.  Pr.  97.)  As  to  waiver  of  the  indorse- 
ment by  appearance,  see  Sprague  v.  Irwin,  27  How. 
Pr.Si- 

SUMMONS,    WHAT   TO   CONTAIN. 

5.  The  summons  shall  state:  First,  The  names  of 
the  parties  to  the  action;  (Gardner  v.  Clark,  8  How.  Pr. 
449;  Elliott  V.  Hart,  7  Id.  25;  Blanchard  v.  Strait,  8  Id. 
83;)  or  the  name  by  which  the  party  is  known. 
(Cooper  V.  Burr,  45  Barb.  9;  Miller  v.  Stettiner,  7  fd. 

.  692.)  By  the  following  authorities  a  defect  in  the  name 
ofthe  defendant  has  been  disregarded.  (Cookz'.  Kelsey, 
19  N.Y.  412;  Yates  v.  Blodget,  8  Haw.  Pr.  278;  Van 
Namee  v.  Peoble,  9  How.  Pr.  198;  Van  Benthuysen  v. 
Stevens,  1 4  How.  Pr.  70.)  Where  a  party  sues  or  is 
sued  in  a  representative  character,  the  character  should 
be  stated  after  his  name  in  the  summons,  (i  Arch.  PL 
81;  8  How.  Pr.  84.)  Where  the  summons  describes 
the  plaintiff  as  administrator,  and  in  the  complaint  he  is 
represented  as  suing  in  his  individual  capacity  and  for 
a  demand  in  his  own  right,  it  was  held  a  fatal  variance. 
Blanchard  v.  Strait,  8  How.  Pr.  83. 

6.  It  shall  state.  Second,  The  name  of  the  court  in 
which  the  suit  is  brought.  (Dix  v.  Palmer,  5  How.  Pr. 
233:  Yates  V.  Blodgett,  8  How.  Pr.  278;  Webb  v.  Mott, 
6  /d.  439;  Hewett  v.  Howell,  8  Id.  346;  Tallman  v. 
Hinman,  10  How.  Pr.  89;    Walker  v.  Hubbard,  4  Id. 


SUMMONS.  5 

is  served  on  all  defendants  in  that  county,  but  a  copy  of 
the  complaint  on  one  only,  the  summons  is  sufficient  to 
sustain  a  judgment  by  default  against  those  not  served 
with  a  copy  of  the  complaint;  (Calderwood  v.  Brooks 
28  Cal.  151;)  as  a  copy  of  the  complaint  need  be  served 
on  only  one  of  several  defendants,  where  they  all  reside 
in  the  same  county.  [Cal.  Pr.  Act,  §  28.)  The  requi- 
sites of  the  summons  are  fixed  by  statute.  Consult  Cal. 
Pr.  Act,  §  24;  Code  of  Oregon,  §  51 ;  Wash.  T.  §  40; 
Arizona,  §24;  'Idaho, %  24;  foiua,^  2,812;  i  N.Y.  Code, 
§  128;  Nash's  Ohio  PL  19. 

NOTICE    IN   SUMMONS. 

9.  There  shall  be  inserted  in  the  summons  a  notice: 
First,  In  actions  arising  on  contracts  for  the  recov- 
ery of  money  or  damages,  that  the  plaintiff  will  take 
judgment  for  a  sum  specified  therein,  if  the  defendant 
fail  to  answer  the  complaint.  ( Cal.  Pr.  Act,  §  26,  Subd. 
r.)  Relief  under  this  subdivision  must  be  applied 
only  to  actions  for  a  definite  sum  of  money  as  such,  and 
without  calling  upon  the  Court  to  ascertain  or  adjudge 
anything  but  the  existence  or  terms  of  the  contract. 
(Tuttle  V.  Smith,  6  Abb.  Pr,  329;  S.C..  14  Nmu.  Pr. 
395;  approved.  People  v.  Bennett,  6  Abb.  Pr.  343;  Lul- 
ing  V.  Stanton,  8  Id.  378;  Cobb  v.  Dunkln,  19  How. 
Pr.  164;  reversing  S.C.,  17  Id.  97;  Cook  v.  Pomeroy, 
10  How.  Pr.  103,  being  overruled;  see,  also,  Nor- 
ton V.  Cary,  14  Abb.  Pr.  364;  S.C.,  23  How.  Pr.  469.) 
Thus,  in  cases  for  goods  sold  and  delivered.  (Diblee  v. 
Mason,  i  Code  R.  37.)  For  liquidated  damages  on 
breach  of  contract.  (Hyde  Park  v.  Teller,  8  How. 
Pr.  504.)  For  specific  sum  on  breach  of  contract. 
(Croden  V.  Drew,  3  Ducr,  654.}     F'or  penalty  given  by 


SERVICE   OF   SUMMONS. 

12.  After  the  issuance  of  the  summons  by  the  Clerk, 
the  next  step  is  to  have  it  properly  served,  together 
with  a  copy  of  the  complaint.  Allowing  an  action  to 
rest  without  serving  of  summons  for  two  years  and 
eight  months  after  the  summons  is  issued,  is  such  a  want 
of  diligence  as  to  justify  the  Court  in  dismissing  the 
action.  (Grigsby  v.  Napa  Co.,  36  Cal.  585.)  If  notice 
is  given  of  a  motion  to  dismiss  an  action  for  want  of 
prosecution  before  summons  is  served,  and  the  plaintiff 
then  serves  the  summons,  and  at  the  end  of  ten  days 
takes  a  default,  but  judgment  is  not  entered  up,  the  entry 
of  the  default  does  not  preclude  the  Court  from  dismiss- 
ing the  action.  The  disijiissal  takes  effect  by  relation 
back  to  the  time  of  the  service  of  the  motion,  {Grigsby 
V.  Napa  Co.,  36  Cal.  585.)  The  Court  has  power  to 
send  a  summons  for  service  out  of  the  City  of  San 
Francisco.     Chipman  v.  Bowman,  14  Cal,  157. 

1 3.  When  some  of  the  defendants  are  not  served 
with  process,  the  plaintiff  may  proceed  against  those 
served.  (Ingraham  v.  Gildemeester,  2  Cal.  88.)  So, 
where  S.  A.  B.  admitted  "  due  service  "  of  summons  in 
an  action  against  them  and  others,  the  Court  thereby 
acquired  jurisdiction  of  them,  and  as  to  them  the  judg- 
ment was  valid.  (Sharp  v.  Brunnings,  35  Cal.  528.) 
Any  writ  or  order  and  all  other  papers,  in  any  civil  suit 
or  proceeding,  may  be  served  by  telegraph.  {Laws 
of  Cal.  1862,  p.  288,  §  18.)  In  Oregon,  service  of 
complaint  and  notice  upon  a  defendant  before  the  same 
are  filed  in  the  office  of  the  Clerk  of  the  Court,  is  a 
good  service.      Kieth  v.  Quinney,  i  Oregon,  364. 


&  SUMMONS. 


SERVICE,    BY    WHOM    MADE. 

14.  Service  should  be  made:  First,  By  the  Sheriff 
of  the  County,  or  by  his  deputy.  Second,  By  some  per- 
son specially  appointed  by  him,  or  by  the  Judge  of  the 
Court  in  which  the  action  is  brought.  Third,  By  any 
white  male  citizen  of  the  United  States,  over  twenty- 
one  years  of  age,  and  who  is  competent  to  be  a  witness. 
(^CaL  Pr.  Act,  §  28.)  If  there  be  several  defendants, 
all  living  in  the  County  in  which  the  action  is  brought, 
a  certified  copy  of  the  complaint  need  be  sgrved  only 
on  one  of  the  defendants.  (§28,  Pr.  Act.)  As  to 
service  of  summons  in  the  State  of  Oregon,  see 
{Laws  of  Oregon,  98.)  The  service  of  summons  by 
a  person  not  a  sheriff,  as  provided  by  the  Practice 
Act,  is  a  service  "  according  to  the  course  of  the  com- 
mon law.     Peck  v.  Strauss,  33  Cat.  678. 

SERVICE,    UPON    WHOM    MADE. 

15.  The  summons  must  be  served  upon  defendant 
personally,  except  in  the  following  instances:  First,  In 
a  suit  against  a  corporation;  Second,  In  a  suit  against  a 
minor  under  the  age  of  fourteen  years;  Third,  In  an 
action  brought  against  an  insane  person.  In  the  three 
excepted  cases,  the  summons  must  be  served  on  the 
person  designated  in  the  Statute  [Cat  Pr.  Act,  §  29), 
instead  of  the  person  sued  in  the  action.  That  is  to 
say,  if  the  suit  is  against  a  domestic  corporation,  by  de- 
livery of  a  copy  of  summons  **to  the  president  or  other 
head  of  the  corporation,  secretary  (Gillig  v.  Indep.  G. 
and  S.  M.  Co.,  i  Nev.  247),  cashier,  or  managing 
agent  thereof;  (Aiken  v.  Quartz  Rock  Co.,  6  Cat.  186;) 
if  against  a  foreign  corporation,  or  a  non-resident  joint 


stock  company,  etc.,  to  an  agent,  cashier,  or  secretary 
thereof.      Cal.  Pr.  Act,  §  29. 

16.  In  counties  where  there  is  a  Board  of  Supervi- 
sors, having  an  acting  Chairman  or  President  of  such 
Board,  the  original  process  and  papers  shall  be  served 
on  sach  Chairman  or  President,  in  the  same  manner  as 
upon  private  persons;  when  there  is  no  such  Chairman 
or  President,  they  shall  in  like  manner  be  served  on  the 
County  Judgeof  the  County.  {^Gen.Lawsof  Cal.\\,2\o.') 
Where  there  are  two  parties  who  make  adverse  claim 
to  be  officers  of  such  corporation,  the  proper  person  to 
be  served  is  the  officer  de facto,  the  one  having  possession. 
(Berrian  v.  Metho.  So.  in  N.Y.,  4  Abb.  Pr.  424.)  Serv- 
ice on  a  party  in  possession  of  the  property,  who  does 
not  appear  to  be  one  of  the  officers  named,  will  not 
entitle  the  plaintiff  to  a  judgment  by  default.  (Aiken 
V.  Quartz  Rock  Co.,  6  Cal.  186.)  A  baggage  master, 
or  one  who  merely  sells  tickets,  is  not  "  managing  agent" 
of  a  railroad  company.  (Flynn  v.  Huds,  Riv.  R.R  Co., 
6  Hon).  Pr.  308.)  A  person  acting  under  power  of 
attorney  for  an  insurance  company  located  elsewhere 
is  a  "managing  agent."  (Bainef.  Globe  Ins.  C..9  Haiu. 
Pr.  448.)  As  to  sufficiency  of  service  of  summons  on 
a  corporation  by  the  laws  of  Oregon,  see  Laws  of  Ore- 
gon, 1 866,  p.  9. 

1 7.  If  against  a  minor  under  the  age  of  fourteen 
years,  to  such  minor  personally,  and,  also,  to  his  father, 
mother,  guardian,  or  if  there  be  none  such  within  the 
State,  then  to  any  person  having  the  care  or  control  of 
such  minor,  or  with  whom  he  resides,  or  in  whose  serv- 
ice he  is  employed.  {Cal.  Pr.  Act,  %  29.)  The 
Sheriff's  certificate  that  he  served  the  summons  and 


held  a  publication  for  six  weeks.     Olcott  v.  Robinson, 
21  MV.  ISO. 

CHANGE    IN    SUMMONS    INADMISSIBLE. 

24.  The  summons  must  be  published  as  it  was  when 
the  order  of  publication  was  made.  (McMinn  v.  Whe- 
!an,  27  Cal.  300.)  For  example,  when  an  order  was 
made  for  the  service  of  summons  by  publication,  and  a 
summons  was  issued,  and  a  supplemental  complaint  was 
afterwards  filed,  and  a  summons  issued  thereon,  it  was 
held  that  the  original  action  became  merged  in  the  action 
as  supplemented,  and  the  court  did  not  acquire  jurisdic- 
tion of  the  persons  of  absent  defendants  by  publication 
of  the  original  summons,  but  it  was  essential  to  serve  by 
publication  the  summons  issued  on  the  supplemental 
complaint.  (Forbes  v.  Hyde,  31  i^.  342;  McMinn 
V.  Whelan,  27  Ca/.  309.)  Discrepancies  of  a  purely  lit- 
eral character  between  the  summons  as  issued,  and  as 
published,  will  be  disregarded,  where  in  sense  and 
meaning  they  are  identical.  Sharp  v.  Daugney,  33 
Co/.  505. 

TIME   TO   APPEAR   AFTER    PUBLICATION. 

25.  The  Practice  Act  (§  31)  further  provides,  inrelation 
to  service  on  non-residents  by  publication,  that  "the  ser- 
vice of  the  summons  shall  be  deemed  complete  at  the 
expiration  of  the  time  prescribed  by  the  order  of  publi- 
cation:" //eid,  that  the  publication  only  afifects  the  ser- 
vice of  the  summons,  and  the  defendant  is  entitled  to 
forty  days  after  the  period  of  publication  to  file  his 
answer.     Grewell  v.  Henderson,  5  Cal  465. 


DEPOSIT   IN   POST   OFFICE. 

26.  In  case  of  publication  where  the  residence  of  a 
non-resident  or  absent  defendant  is  known,  the  court  or 
judge  shall  also  direct  a  copy  of  the  summons  and  com- 
plaint to  be  forthwith  deposited  in  the  post  office, 
directed  to  the  person  to  be  served  at  his  place  of  res- 
idence. CaL  Pr.  Act,  §31;  Back  v.  Crussell,  2  Abb. 
Pr.  385;  Van  Wyke  v.  Hardy,  11  Abb.  Pr.  474;  20 
How.  Pr.  222. 

27.  Service  of  the  summons  upon  infants,  although 
under  the  age  of  fourteen  years,  should  be  made  by  de- 
positing a  summons  and  certified  copy  of  the  complaint 
in  the  post  office,  directed  to  the  infant,  the  same  as  to 
other  defendants.  (Gray  v.  Palmer,  9  Ca/.  616.)  The 
failure  to  deposit  such,  when  directed  to  a  minor,  is  not 
cured  by  the  appearance  of  the  mother  in  her  own  be- 
half.    Gray  v.  Palmer,  9  Cat.  616. 

28.  When  an  order  for  service  by  publication  is  ob- 
tained, if  personal  service  out  of  the  State  is  effected, 
it  is  unnecessary  to  proceed  to  make  publication,  and  to 
deposit  a  summons  in  the  post  office.  (Abrahams  v, 
Mitchell,  8  Abb.  Pr.  123.)  In  New  York  it  is  held  that 
such  personal  service  out  of  the  State  is  only  equivalent 
to  mailing,  and  can  have  no  greater  effect.  (Fiske  v. 
Anderson,  12  Abb.Pr.S.)  A  delay  of  four  days  in 
mailing,  caused  by  waiting  to  have  the  papers  printed, 
did  not  render  the  service  irregular.  (Van  Wyck  v. 
Hardy,  11  Abb.  Pr.  473.)  Fifteen  days'  delay  would 
make  it  irregular.     Back  v.  Crussell,  2  Abb.  Pr.  386. 


CHAPTER  II. 

FORMS    OF    SUMMONS    AND   AFFIDAVITS   OF   SERVICE. 

JVo.  797. 

Summons  in  Action  on  Contract  for  Payment  of  Money  only, 
[Title.] 

The  people  of  the  State  of  California  send  greeting: 

To defendant: 

You  are   hereby  required  to  appear  in  an   action 
brought  against  you  by  the  above  named  plaintiffs,  in 

the   District  Court  of  the Judicial   District 

of  the  State  of   California,    in.  and   for  the   City  of 

and  County  of ,  and  to  answer  the 

complaint  filed  therein,  within  ten  days  (exclusive  of 
the  day  of  service)  after  the  service  on  you  of  this  sum- 
mons, if  served  within  this  County;  or,  if  served  out  of 
this  County,  but  in  this  District,  within  twenty  days; 
otherwise,  within  forty  days;  or  judgment  by  default 
will  be  taken  against  you,  according  to  the  prayer  of 
said  complaint. 

The  said  action  is  brought  to  recover  the  sum  of 

dollars,  gold  coin  of  the  United  States,  due 

from  defendants  to  plaintiffs  upon  [a  certain  promissory 

note   made   by   the   defendants   on   the day  of 

,i8..],  particularly  described  in  the  complaint; 

also  for  interest  thereon,  at  the  rate  of per  cent. 

per  month. 
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JVo.  798. 

Summons  in  Justice's  Court. 
[Title.] 

The  people  of  the  State  of  California  s^nd  greeting; 
To ,  defendant: 

You  are  hereby  summoned  to  appear  before  me,  at 

my   office   in Township,    in   the   , 

County  of ,   on   the day   of , 

A,D.  i8. .,  at  ....  o'clock  A.M.,  to  answer  to  the  com- 
plaint  of  the   above   named   plaintiff ,    who 

claims  to  recover  of  you  the  sum  of dollars, 

as  principal  and  costs  of  protests,  and  interest  on  said 

amount,  from  the day  of ,  i8 . . ,  at  the 

rate  of per  cent,  interest  per  annum,  upon  a 

certain  draft  drawn  on  one  A.  B.  in  favor  of  C.  D.,  and 
indorsed  to  said  plaintiff,  as  per  complaint  on  file  in  my 
office,  when  judgment  will  be  taken  against  you  for  the 
said  amount,  together  with  costs  and  damages,  if  you 
fail  to  appear  and  answer. 

{Signature^ 

Ko.  799. 

Summons  in  Actions  Arising  on  Contract  for  the  Recovery  of  Money 
only,  the  Complaint  not  being  Served,     (Under  N.V,  Code,) 

[Title.] 

You  are  hereby  summoned  to  answer  the  complaint 
in  this  action,  which  will  be  filed  with  the  Clerk  of 

,  and  to  serve  a  copy  of  your  answer  upon  me, 

at  my  office,  No , Street,  in  the  City  of 

,  within  twenty  days  after  the  service  hereof 
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S.C.,  14  H(ni\  Pr.  454.)  Or  in  any  action  on  undertaking  of  bail. 
(Kelsey  v.  Covert,  6  Abb.  Pr,  336;  S.C.,  15  How.  Pr.  92;  Le\7  v. 
Nicholas,  1 5  Abb.  Pr.  63.)  Or  on  a  constable's  bond.  (IMayor  of  New 
York,  V.  Lyons,  i  Daly,  2g6;  24  Hmv.  Pr.  280.)  So,  in  an  action  for 
breach  of  warranty.  (Dunn  v.  Bloomingdale,  d  Abb.  Pr.  340;  S.C.,  14 
H<yw.  Pr.  474.)  So,  in  actions  for  conversion.  (Voorhies  v.  Schofield,  7 
Haw.  Pr.  51;  Ridder  v.  Whitlock,  12  Hmv.  Pr.  208.)  So,  in  actions 
for  an  account  of  moneys  collected.  West  v.  Brewster,  i  Duer,  647; 
S.C  II  N.Y.  Leg.  Obs.  157. 

3.  Actions  for  Relief. — Where  an  allegation  of  a  mistake  on  a 
former  accounting,  and  a  demand  for  a  new  accounting,  is  contained  in 
the  complaint,  the  summons  is  properly  for  relief.  *  (IMcDougall  v. 
Cooper,  31  iV.i".  498.)  Against  a  carrier,  for  loss  of  goods.  (Flynn  v. 
Hudson  River  R.R.  Co.,  6  Hew.  Pr.  308;  Hyde  Park  v.  Teller,  8  Id. 
504;  Hewitt  V.  Howell,  Id.  346;  Clor  v.  Mallory,  i  Code  Pep.  126; 
Campbell  v.  Perkins,  4  Seld.  438.)  Or  for  breach  of  contract  to  trans- 
port goods.  (Luling^'.  Stanton,  2  HtV.  538.)  On  common  law  liabil- 
ity. (People  V.  Willett,  6  Abb.Pr.  37.)  For  unliquidated  damages  gen- 
erally. (Croden  v.  Drew,  3  Duer,  654;  Tuttle  v.  Smith,  14  How.  Pr. 
395;  6  Abb.  Pr.  329;  People  v.  Bennett,  6  Abb.  Pr.  343;  Salters  v. 
Ralph,  15  Alb.  Pr.  273;  Levy  v.  Nicholas,  15  Abb.  Pr.  63;  Cobb  v. 
Dunkin,  19  How.  Pr.  164;  Luling  v.  Stanton,  8  Abb.  Pr.  378;  2  HilL 
538.)  For  liquidated  and  unliquidated  damages.  (Norton  v.  Cary,  14 
Abb.  Pr.  364;  23  Hmv.Pr.  469;  Hartshorn  v.  Newman,  15  Abb.  Pr. 
63;  Le\y  V.  Nxholas,  Id.;  Salters  v.  Ralph,  15  Id.  273;  Henson  v. 
Decker,  29  How.  Pr.  385. 

4.  Actions  for  Relief. — In  actions  for  fraud,  the  summons  must 

apprise  the  defendant  that  on  failure  to  answer  judgment  will  be  taken 

against  him  for  the  fraud.     A  mere  notice  that  a  money-judgment  will 

be  taken  against  him  will  not  support  a  judgment  for  fraud.     (Porter 

V.  Hermann,  8  Cal.  619;    Hartshorne  v.  Newman,  15  Abb.  Pr.  63; 

Atwell  V.  Leroy,  14  Abb.  Pr.   438;  Travis  v.  Tobias,  7  Hoiv.  Pr.  90; 

Field  V.  Morse,  7  Horw.  Pr.  12.)   Or  to  open  an  account  on  the  ground 

of  mistake.    (IMcDougall  v.  Cooper,  31  N.Y.  498.)   So,  for  damages  for 

death  by. wrongful  act.     (Doedt  v.  Wiswell,  1 5  How.  Pr.  128.)    So,  on 

breach  of  contract  to  convey.     (Johnson  v.  Paul,  14  Hmv.  Pr.  454; 

KeJsey  r.  Covert,  15  Id.  gz;  Dunn  v.  Bloomingdale,  14  Hmv  Pr.  474; 

6  Ab^.  Pr.  340.')     For  breach  of  contract  to  marry.     (Davis  v.  Bates,  6 

Abb,  Pr.  15;  McDonald  v.  Walsh,  5  Id.  68;  McNeff  Z'.  Short,  14  How, 
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Pr,  463.)    The  cases  of  Williams  v.  Miller,  4  How,  Pr,  94;  2  Code 
Rep,  55;  and  Leopold  z^.  Poppenheimer,  i  Code  Rep,  39,  overruled. 

5.  Notice. — Under  the  New  York  Code,  in  all  other  actions  than 
those  arising  in  contract  for  the  recovery  of  money  only  or  damages, 
the  summons  will  contain  the  above  notice.  CaL  Pr,  Act,  §  26;  iV.JK 
Code,  §  129. 

6.  Measure  of  Relief. — In  actions  on  contract,  where  the  con- 
tract furnishes  no  guide  for  the  measure  of  the  recovery,  the  summons 
must  be  for  relief.  (Clorz;.  Mallory,  i  Code  R,  126;  Flynn  v.  Huds. 
Riv.  R.R.  Co.,  6  Hm),  Pr,  308;  S.C.,  10  N,Y,  Leg,  Obs,  158;  Hewitt 
J?.,  Howell,  8  itbw,  Pr.  346;  disapproving  Williams  v.  Miller,  4  Id, 
94;  S.C.,  2  Code  i?.  55;  Leopold  v,  Poppenheimer,  i  Code  R,  39.)  To 
the  contrary  was,  also,  Trapp  v,  N.  Y.  and  Erie  R.R.  Co.,  6  How,  Pr. 
237;  S.C,  I  CodeR,  {N,S,)  384. 

7.  Place. — ^The  summons  must  state  where  the  application  for 
relief  will  be  made.    (Warner  v.  Kenney,  3  How,  Pr,  323;    S.C,  i 
Code  R,  96.)    The  cause  of  action  stated  in  the  complaint  should  con- 
trol the  form  of  the  notice  in  the  summons,  and  it  is  the  summons  which 
is  to  be  set  aside  if  the  complaint  belongs  to  a  different  class  of  actions. 
{6  How.  Pr,  439;   Voorhies  v,  Scofield,  7  How,  Pr.  51;  Boughton  v, 
Lapham,  14  How,  Pr,  360;  Shafer  v.  Humphrey,  15  How.  Pr.  564.) 
But  where  the  complaint  contains  the  appropriate  prayer  for  relief,  the 
defendants  cannot  be  deemed  misled.    (Baxter  v,  Arnold,  9  Htno.  Pr. 
445.)     As  to  setting  aside  complaint  for  variance,  see,  further,  Camp- 
bell V.  Wright,  2 1  How.  Pr.  9. 


FORMS   OF     SUMMONS. 


■      JVO.  801. 

Sumniom  in  Tax  SuH. 


State  of  California,        1         In  the  District  Court 
City  and  County  of J    '■  Judicial  District. 


The   People   of  the  State   of 

California,  Plaintiffs. 

against 

DoeG.,  No , 

JoHs  Doe,  Richakd  Roe,  and  the 
Real  Estate  and  Improvemcnis 
herein  described,   Defendants. 


And  also  the  following  real  estate  and  improvements,  to 
wit:  That  certain  piece  or  parcel  of  land  situated  in  said 

State  and  County,  known  and  described  as 

Lot  No in  the  Block  bounded  by and 

and and Streets,  in  the 

City  of ,  in  the  County  of in  said 

State,  and  all  and  every  part  and  parcel  of  the  improve- 
ments on  said  land,  Defendants. 

The  people  of  the  State  of  California  send  greeting; 

To  each  of  the  above  named  defendants,  and  all 
owners  and  claimants  of  the  property  above  described: 
You  are  hereby  required  to  appear  in  an  action  brought 
against  you  by  the  above  named  plaintiffs,  in  the  Dis- 
trict Court  of  the Judicial  Districtof  the  Stateof 

,  in  and  for  the  County  of ,  and  to 

answer  the  complaint  filed  therein  (a  copy  of  which 
accompanies  this  summons),  within  ten  days  (exclusive 
of  the  day  of  service)  after  the  service  on  you  of  this 
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Note. — This  is  under  the  peculiar  practice  in  California  outside  of 
San  Francisco,  where  taxes  are  collected  by  suit,  and  this  may  be  done 
b}'  proceedings  in  rem,  or  against  the  person  and  property^  or  against  the 
person  only. 

:N'o.  802. 

Statement  of  Cause  of  Action  for  Foreclosure  of  Mortgage. 
[Title.] 

The  people  of  the  State  of  California  send  greeting: 

To ,  defendant: 

\Coinmencement  as  in  Form  No.  797.] 

The  said  action  is  brought  to  obtain  a  decree  of  this 
Court  for  the  foreclosure  of  a  certain  mortgage  described 

in  the  said  complaint,  and  executed  by  the  said , 

on  the  .^  . .  day  of ,  18 . . ,  to  secure  the  pay- 
ment of  a  certain  promissory  note,  dated  on  the  .... 

day  of ,  18..,  made  by  said ,  for  the 

sum  of dollars,  payable  in  gold  coin  of  the 

United  States,  [three]  months  after  the  date  thereof,  to  the 

order  of  said ,  with  interest  thereon,  at  the 

rate  of per  cent,  per  month.     That  the  premises 

conveyed  thereby  may  be  sold,  and  the  proceeds  ap- 
plied to  the  payment  of  the  sum  of dollars, 

due  on  said ,  note,  together  with  interest  thereon,  from 

to ,  at  ....   per  cent,  per  month, 

[besides  counsel  fees  upon  the  amount  of  principal  and 
interest  due  on  said  note,  at  the  rate  of  ...  .  per  cent.], 
also  for  the  costs,  expenses  and  disbursements  of  said 
suit,  and  in  case  such  proceeds  are  not  sufficient  lo  pay 
the  same,  then  to  obtain  an  execution  against  the  said 

for  the  balance  remaining  due,  and  also  that 

the  said  defendant,  and  all  persons  claiming  by,  through, 
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woman,  and  where  the  defendant  has  a  valid  defense  to  such  action,  the 
judgment  will  be  set  aside.     McMillan  v.  Reynolds,  11  CaL  'yji, 

9.  Deputy. — ^The  general  rule  of  the  common  law  is  that  officers 
who  exercise  judicial  functions  cannot  act  by  deputy,  but  those  who  ex- 
ercise merely  ministerial  functions  may,  without  express  authority  to 
that  effect  (Jobson  v,  Fennell,  35  CaL  711.)  In  the  absence  of 
statutor)'  provisions  as  to  the  appointment  of  deputies  by  constables,  the 
common  law  rule  applies,  and  constables  may  act  by  deputy  in  the  ex- 
ercise of  their  ministerial  functions.  {Id.)  Courts  cannot  know  an 
under  officer,  and  the  act  and  return  on  a  summons  of  a  deputy  sheriff 
is  a  nullity,  unless  done  in  the  name  and  by  the  authority  of  his  princi- 
pal. (Joyce  V.  Joyce,  5  CaL  449.)  A  summons  was  served  by  the 
deputy  sheriff,  and  returned,  with  the  following  signature  to  the  return: 
Elijah  F.  Cole,  D.  S.  Judgment  was  rendered  by  default.  Held^  that 
the  judgment  was  null  and  void ;  the  return  should  have  been  made  in 
the  name  of  the  sheriff  by  the  deputy.  Rowley  v,  Howard,  23 
CaL  401. 

10.  Description  of  Iiand. — A  description  in  a  Sheriff's  return 
of  city  lots,  by  numbers  referring  to  the  official  map,  is  sufficient.  Welch 
V,  Sullivan,  8  CaL  186. 

^  U.  On  Clerk. — An  affidavit  of  service  on  a  clerk  must  state  that 
he  was  in  the  attorney's  office  at  the  time.  (Jackson  v,  Giles,  3  Cai.  R. 
88;  Paddock  v,  Beebe,  2  Johns,  Cas,  117.)  But  it  need  not  specify  the 
name  of  the  clerk.    Tremper  v,  Wright,  2  CaL  R.  loi. 

12.  On  Ck)rporations. — Where  the  return  of  the  Sheriff  showed 
that  he  had  served  the  summons  in  the  action  "  upon  James  Street,  one 
of  the  proprietors  of  the  company,"  it  was  not  sufficient  evidence  of 
service  to  give  the  Court  jurisdiction,  it  not  appearing  that  Street  was 
president,  or  head  of  the  corporation,  or  secretary,  cashier,  or  manag- 
ing agent  thereof.  (O'Brien  v,  Shaw's  Flat  and  Tuolumne  Canal  Co., 
\o  CaL  343.)  A  sheriff's  return  that  he  served  the  Summons  on  the 
president  and  secretary  of  the  company,  is  prima  facie  evidence  that 
the  persons  named  in  the  return  were  such  officers.  Rowe  v.  Table 
Mountain  Water  Co.,  10  CaL  441. 

13.  On  Partners. — ^The  return  of  a  sheriff  that  he  served  the 
summons  on  one  Pendleton,  one  of  the  partners  and  associates  of  the 
company,  is  prima  facie  evidence  that  Pendleton  was  such  partner  and 
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.Yo.  804- 

Affidavit  of  Strvici  of  Summons  upon  Sneral   Defendants . 

[Title.] 

State  of  California,        1 
City  and  County  of J  ss. 

A.  B.,  being  duly  sworn,  deposes  and  says: 

I  received  the  annexed  summons  in  tlie  above  entitled 

cause  on  the  ....  day  of .18..,  and  on  the  .... 

day  of ,18..,  personally  served  the  same,  by  de- 
livering to  CD.,  one  of  said  defendants,  personally,  in  the 
City  and  County  of  San  Francisco,  a  copy  of  said 
summons,  attached  to  a  certified  copy  of  the  complaint 
in  the  above  entitled  cause,  and  by  leaving  the  same 

with  him,  and  also,  on  the  ....  day  of ,  18.., 

by  delivering  to  E.F.,  one  of  said  defendants,  personally, 
in  the  City  and  County  aforesaid,  a  copy  of  said  sum- 
mons, and  also,  personallj',  on  the  ....  day  of , 

18..,  by  delivering  to  G.  H.,  one  of  said  defendants, 
in  the  City  and  County  of  San  Francisco,  a  copy  of 
said  summons;  and  I  further  depose  that  each  of  said 
defendants  was,  on  said  mentioned  days,  resident  of 
the  said  City  and  County  of  San  Francisco;  and  I 
further  depose  that  I  am  a  white  male  citizen  of 
the  United  States,  over  twenty-one  years  of  age, 
and  competent  to  be  a  witness  upon  the  trial  of  the 
above  entitled  cause,  and  that  I  was  such  citizen  and 
was  so  competent  on  the  several  days  herein  named. 
Subscribed  and  sworn  to,  etc. 
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ting  forth  the  mode,  time,  and  place  of  such  service;  if  made  by  a 
citizen,  then  by  his  affidavit  setting  forth  said  facts,  and  in  addition,  the 
facts  constituting  his  said  lijuaHfi cations.  Proof  of  the  latter  mode  of 
service  is  by  the  affidavit  of  the  printer,  his  foreman  or  principal  clerk, 
setting  forth  the  fact  where  and  how  long  the  publication  of  summons 
hsB  been  made,  and  where  a  deposit  in  the  post  office  had  been 
ordered,  then  an  affidavit  showing  such  deposit.  (Hahn  v,  Kelly, 
34  CaL  391,)  The  affida\it  must  show  affirmatively  compliance  with 
all  the  requirements  of  law.     McMillan  v,  Reynolds,  1 1  Cai.  378. 

20.  Residence  of  Defendant. — If  the  affidavit  of  service  of 
summons  states  the  county  in  which  the  service  was  made,  and  de- 
fendant makes  default,  it  will  be  presumed  that  he  was  a  resident  of 
the  county  where  service  was  made.  Calderwood  v.  Brooks,  28 
Cal.  151.  ^ 

fa.  Suffloient  Affidavit. — And  if  the  affidavit  state  the  facts 
constituting  affiant  a  competent  witness,  it  is  sufficient  without  stat- 
ing that  he  is  competent.     Dimick  v.  Campbell,  31  Cal,  238. 


JVo.  806. 

Affidavit  /or  Publication  of  Summons, 

[Title.] 
[Venue.] 

A.  B.,  of ,  being  duly  sworn,  deposes  and 

says  as  follows: 

I.  I  am  the  plaintiff  in  the  above  entitled  action. 
The  complaint  in  said  action  has  been  duly  filed  with  the 
Clerk  of  this  Court,  and  summons  thereupon  issued ;  and 

he  said  action  is  brought  for  the  purpose  of  [state  the 
our  pose  of  the  action\. 

II.  The  defendant  C.  D.  last  resided  at  the  City  and 

County  of ,  but  he  has  departed  from  this 

State,  and  now  resides  at ,  in  the  County  of 

,  State  of  Nevada.     [  Or,  That  the  last  known 
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cause  of  action  in  this  suit  against  the  said  defendant,  and  that  he  is 
a  proper  party  defendant  thereto  as  he  verily  believes,"  does  not  state 
any  fact  tending  to  show  a  cause  of  action,  and  an  order  and  publica- 
tion based  on  it  are  void.    (Forbes  v,  Hyde,  31   CaL  342;  Sharp  v, 
Daugney,  33  CaL  515;  Sharp  v.  Lumley,  34  Id.  616;  Hahn  z>^  Kelly, 
34  CaL  391.)    An  affidavit  for  publication  on  the  ground  of  the  ab- 
sence of 'the  defendant,  which  states  that  the  defendant  could  hot,  after 
due  diligence,  be  found  in  the  county  where  the  action  was  pending; 
that  affiant  had  inquired  of  ¥.,  who  is  an  intimate  friend  of  defendant, 
as  to  his  whereabouts;  that  F.  was  unable  to  inform  him;  and  that 
plaintiff  did  not  know  where  defendant  could  be  found  within  the  State, 
was  held  insufficient.     (Swain  z;.  Clare,  12   Ca/.  283)    It  is  not  suffi- 
cient to  state  generally  in  such  affidavit  that,  after  due  diligence,  the 
defendant  cannot  be  found  within  the  State,  or  that  the  plaintiff  has  a 
good  cause  of  action  against  him,  or  that  he  is  a  necessary  party;  but 
the  acts  constituting  due  diligence,  or  the  facts  showing  that  he  is  a  nec- 
essary party  should  be  stated.     (Ricketson  v»  Richardson,  26  CaL  152; 
Warren  v,.  Tiffany,  9  Add.  Pr.  66;  17  Hew.  Pr.  106.)     It  must  appear 

• 

either  that  the  defendant  resides  out  of  the  State,  or  has  departed  from 
the  State,  or  cannot,  after  due  diligence,  be  found  within  the  State,  or 
that  he  conceals  himself  to  avoid  .the  service  of  summons;  and  in  addi- 
tion thereto,  it  must  also  appear  by  affidavit,  that  a  cause  of  action 
exists  against  the  defendant,  or  that  he  is  a  necejssary  or  proper  party. 
(Braly  v.  Seaman,  30  CaL  610.)     It  must  be  proved  that  the  person  to 
be  served  c3innot,  after  due  diligence,  be  found  in  the  State.     (Hurlburt 
V.  Hope  Mut.  Ins.  Co.,  4  How.  Pr.  278;  Wortman  v.  Watman,  17  AM, 
Pr.  66;  Irving  Savings  Institute  v.  Hardman,  17  Add.  Pr.  67.)     The 
affidavit  being  insufficient,  the  Court  acquires  no  jurisdiction  over  the 
defendant,  and  the  judgment  is  void;   (Braly  v.  Seaman,  30  Ca/.  610; 
Swain  v.  Chase,   12  Id.  283;   Forbes  v.  Hyde^  31  Id.  342;)  as  the 
affidavit  is  only  fin'ma  facie  evidence  of  the  facts  stated  therein.     Ware 
.V.  Robinson,  9  CaL  iii. 

27.  On  Infant. — ^The  requirements  of  the  Statute  being  positive, 
(that  in  actions  against  a  minor  under  the  age  of  fourteen  years,  personal 
service  of  summons  must  be  made,  in  cases  where  he  resides  out  of 
this  State,  and  his  residence  is  known  to  plaintiff,  such  residence  should 

.1^  stated  in  the  affidavit  for  publiaation.     Gray  v.  Palmer,  9  CaL  616. 

28.  Presumption. — ^The  affidavit  and  orders  referred  to  form  no 
[art  of  the  judgment  roll;  and  it  is  a  matter  of  no  consequence  whether 
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the  jurisdiction  of  the  court  appears  aflfirmatively  upon  the  judgment 
roll  or  not,  for  if  it  does  not,  it  will  be  conclusively  presumed  when  the 
judgment  is  collaterally  attacked.     Hahn  v.  Kelly,  34  Cal.  391. 

29.  Sufficient. — Where  the  attorney  of  record  makes  an  affidavit 
that  diligent  search  has  been  made  for  the  defendant,  and  that  he 
conceals  himself  to  avoid  service  of  process,  it  is  sufficient  for  an  order 
for  the  service  of  summons  to  be  made  by  publication.  (Anderson  v. 
Parker,  6  CaL  201;  Towsley  v.  A'!^j:Donald,  32  Bard.  604.)  As  to 
insufficiency  of  affidavit  on  these  points,  see  (Swain  v.  Chase,  12  Cal. 
283;  Goodkin  v.  Redgate,  i  Cr.  &,/.  401.)  An  affidavit  which  avers 
a  cause  of  action  against  the  defendant,  that  defendant  cannot  after 
due  diligence  be  found  in  the  State,  that  summons  has  been  issued, 
but  sheriff  cannot  find  him,  that  defendant's  residence  is  in  the  County 
where  the  summons  issued,  and  that  defendant  still  has  a  family 
residing  in  said  County,  is  sufficient  to  authorize  the  Court  to  appoint 
an  attorney  to  represent  such  absent  defendant  Jordan  v,  Giblin,  1 2 
Cai.  100. 


JVo.  807. 

Order  for  Publication  of  Summons.     • 
[Title.] 

Upon  reading  «ind  filing  the  affidavit  of  A.  B.,  and 
it  satisfactorily  appearing  therefrom  to  me,  the  Judge 

of  the  District  Court  of  the Judicial  District 

of  the  State  of ,  in  and  for  the  County  of 

,  that  the    defendant  C.  D.    resides    out   oi 

this  State,  and  cannot,  after  due  diligence,  be  found 
therein  [or  has  departed   from  the  State;  or  cannot, 
after  due  diligence,  be  found  within  the  State;  (7r  con- 
ceals himself  to  avoid  the  service  of  summons,  as  the 
case   may   be\   and   it    appearing    from   the  affidavit 
aforesaid  that  a  cause  of  action  exists  in  this  action  in 
lavor  of  the  plaintiff  therein,  and  against  the  said  de- 
fendant, and  that  the  said  defendant  CD.  is  a  neces- 

3 
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any  summons  was  issued,  an  order  was  obtained  from  the  Judge  that 
"summons  do  issue,"  and  that  it  be  published,  and  without  any 
further  order  summons  was  subsequently  issued  and  published :  Held, 
that  the  attempt  thus,  to  acquire  jurisdiction  of  the  defendant  was 
ineffectual,  and  that  a  judgment  rendered  against  him  by  default,  with- 
out any  other  service  of  process,  was  void.  (People  v,  Huber,  20  CaL 
81.)  The  question  of  the  sufificiency  of  an  affidavit  and  order  for 
publication  of  summons  may  be  raised  by  motion  made  in  the  suit,  or 
by  an  appeal  supported  by  a  statement.  (Sharp  v,  Dangney,  "^"^  CaL 
505.)  An  order  to  publish  a  immmons  made  in  advance  of  the  issu- 
ance of  the  summons  is  a  nullity.    People  v,  Huber,  20  CaL  81. 

32.  Power  of  Judge.^— The  Judge  has  no  power  to  order  a 
summons  to  issue,  but  only  to  order  a  summons  already  issued  to  be 
served  in  a  special  manner.  (McMinn  v.  Whelan,  27  CaL  304; 
Forbes  p.  Hyde,  31  Id,  342.)  The  Court  acts  judicially  in  granting 
the  order,  and  can  know  nothing  about  the  facts  upon  which  it  is 
granted,  except  from  the  affidavit.  Ricketson  v,  Richardson,  26 
CaL  149. 

83.  What  Order  must  Direct. — ^An  order  for  the  publica- 
tion of  a  summons,  which  presupposes  that  the  debtor  is  a  resident  of 
the  State,  but  has  departed  therefrom,  or  keeps  himself  concealed 
therein,  must  direct  a  copy  of  the  summons  and  complaint  to  be  • 
deposited  in  the  post  office,  directed  to  the.  defendant  at  his  place  of 
residence,  though  it  appear  from  the  affidavit  that  he  has  departed 
therefrom.     Jowsley  v,  McDonald,  32  Barh,  604. 

JW>.  808. 

Affidavit  of  Publicati<m, 
[Title.] 

[Venue,] 

A.  B.,  of  said County,  being  duly  sworn, 

deposes  and  says  as  follows: 

I.  I  am  a  white  male  citizen  of  the  United  States, 
over  twenty-one  years  of  age,  and  am  competent  to 
be  a  witness  on  the  trial  of  the  above  entitled  action. 
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83.  Suffldenoy  of. — An  affidavit  commencing,  "A.  B.,  principal 
clerk,  etc.,  being  sworn,  deposes,"  etc.,  was  held  insufficient  in  (Steinback 
V.  Leese,  27  Cat.  295.)  He  should  swear  that  he  is  principal  clerk  in 
direct  and  positive  terms. 


JVV>.  809. 

Affidavit  of  Service  by  Mad  of  Summons  and  Copy  of  Complaint. 
[Title.] 
[Venue.] 


v^ 


>> 


'V 


sr 


X- 


A.  B.,  of ,  being  duly  sworn,  deposes  and 

\.       says  as  follows: 

I.  [I  am  a  white  male  citizen  of  the  United  States, 
over  twenty-one  years  of  age,  and  am  competent  to  be 
a  witness  on  the  trial  of  the  above  entitled  action.] 

II.  On  the  ,k^. .  day  of  .^*r\...,  j8$^.s  the  rom-; 
plaint  m  the  said  action  was  filed,  and  after ward^- an 

/"order  was  made  by  the  Court  for  the  publication  of  the 
.'  T  '  summons  in  the  said  action,  and  also  a  further  order 
that  a  certified  copy  of  said  complaint  and  a  copy  of 
the  said  summons  should  be  deppsitpd  in  the  post 
office,  and  directed  to  the  defendant  m  said  action,  at 
his  place  of  residence,  to  wit:  at  the  Qty  of  >/.<  .  .  . ., 

in  the  County  of  ....  ^ ... ,   State  of   ;  that 

afterwards,  to  wit:  on  tJWr .  . . .  day  of ,  i8 .  . , 

and  in  pursuance  of  the  said  order  of  the  Court  ki  the 
premises  heretofore   made,    I    deposited   in   the   post 

office   at   the   City  of a   copy   of  the   said 

summons,  attached  to  a  copy  of  the  said  complaint, 

(qertificd  by  the  Cleric -of  said  Courtj)  directed  to  C.  D., 

the  said  defendant,  at  \hm  City  of ,  in   the 
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of  the  parties;   in  the  absence  of  such  evidence,  the  Court  cannot 
notice  them.    Alderson  v.  Bell,  9  CaL  315. 

33.  Must  be  in  Writing. — ^An  acknowledgment  of  service  of 
summons  is  only  sufficient  when  reduced  to  writing  and  subscribed  bjr 
the  party.  A  verbal  acknowledgment  is  not  sufficient.  Montgomery 
V,  Tutt,  1 1  Cal,  307. 


CHAPTER  III. 


APPEARANCE. 


1.  It  is  provided  by  statute  that  after  the  filing  of 
the  complaint  a  defendant  in  the  action  may  appear, 
answer  or  demur,  whether  the  summons  has  been  issued 
or  not;  and  such  appearance,  answer  or  demurrer  shall 
be  deemed  a  waiver  of  summons.  {^CaL  Pr.  Act,  §  22; 
Code  of  Oregon,  §  59;  Wash,  7!  §  40;  Arizona,  §  22; 
Idaho,  §  22;  N.Y.  Code,  §  127;  Swans  Ohio  PL  22.) 
A  voluntary  appearance  by  a  defendant  gives  jurisdic- 
tion without  issuance  of  summons;  {^CaL  Pr.  Act,  § 
35;  Hayes  v,  Shattuck,  21  CaL  51;  Carrington  v.  Bents, 
I  McLean,  174;  Shields  v.  Thomas,  18  How.  U.S. 
253;)  as  the  only  object  of  the  summons  is  to  bring  a 
party  into  court,  and  if  that  object  is  obtained  without 
issuance  or  service,  there  can  be  no  injury  to  the  defend- 
ant. (Smith  V.  Curtis,  7  CaL  587.)  So,  a  guardian 
may  waive  process,  and  enter  his  appearance  for  his 
ward.     Springer  v.  Litherberry,  4  McLean,  442. 

2.  Appearance  covers  all  defects  and  irregularities  in 
process,  and  the  want  of  service.  (2  Stra.  1,072;  4 
Cranch^  180;  3  Cranch,  498;  McCoy  v.  Lemons, 
Hempst.  216;  see  Pollard  v.  D wight,  4   Cranch,  421; 
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action,  when  he  answers,  demurs,  or  gives  the  plaintiff 
a  written  notice  of  his  appearance,  or  when  an  attorney 
gives  notice  of  appearance  for  him.  \CaL  Pr.  Act, 
§  523.)  The  filing  of  a  general  demurrer  is  an  appear- 
ance, and  cures  any  defect  in  service  of  process. 
(Williams  v.  Miller,  Sup.  Ct.  Wash.  Terr.,  1864,  p. 
106.)  A  defendant  cannot  appear  in  an  action  so  as 
to  give  the  court  jurisdiction  of  his  person,  except  by 
answering  or  demurring  or  giving  plaintiff  written 
notice  that  he  appears.  (Steinback  v.  Leese,  27  Cal. 
297.)  Where  the  record  shows,  in  general  terms,  the 
appearance  of  parties,  the  appearance  will  be  confined 
to  those  parties  served  with  process.  Chester  v. 
Miller,  13  CaL  558;  Kelly  v.  Van  Austin,  ly  Id.  564; 
Hinchfield  v.  Franklin,  6  Cal.  607. 

5.  An  action  was  brought  in  a  court,  the  judge  of 
which  was  disqualified  from  hearing  the  case  on  ac- 
count of  relationship  to  one  of  the  defendants.  Some  of 
the  other  defendants  not  appearing,  the  clerk  entered 
a  default  against  them.  Held,  that  the  entry  of  the 
default,  being  a  ministerial  act,  was  rightly  made.  (The 
People  V.  De  Carillo,  35  Cal.  37.)  If  it  does  not 
appear  affirmatively  upon  the  face  of  a  record  of  a 
court  of  general  jurisdiction  that  the  Court  had  juris- 
diction of  the  defendant,  that  fact  will  be  presumed, 
unless  the  record  shows  affirmatively  that  no  jurisdic- 
tion was  acquired.  (Carpentier  v.  City  of  Oakland,  30 
CaL  439.)  And  it  can  be  shown  only  by  the  record. 
Id. 

TIME   WITHIN   WHICH   TO   ANSWER. 

6.  In    California,  a  party  has   ten   days  to  answer 
after  service  of  summons,    if   served    in   the  county; 
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twenty  days,  if  out  of  the  county  but  within  the  judicial 
district;    and  forty   days   in    all    other    cases.     (See 
CaL   Pr,   Ad'  §   25;  Grewell  v.  Henderson,   5    CaL 
465.)     A  non-resident  of  the  State  comes  under  the 
latter  clause,     (/rf.)     Where  a  summons  is  made  re- 
turnable in  thirty  instead  of  forty  days,  and  did  not 
state  that  judgment  by  default  would  be  taken  unless 
defendant  appeared    and    answered,    nor   specify   the 
amount  for  which  judgment  would  be  taken,  the  sum- 
mons would  not  support  a  judgment  by  default.    (People 
V,  Woodlief,  2  CaL  241.)   And  where  defendants  were 
cited  to  appear  and  answer  in.  the  court  of  first  instance 
at  ID  o'clock,  and  judgment  was  rendered  against  them 
at  9  o'clock:     Held,  that  judgment  was  irregular,  and 
should  be  reversed.    (Parker  «/.  Shepheard,  i  CaL  131.) 
Where  the  first  clause  of  a  summons  requires  the  de- 
fendant to  appear  and  answer  within  forty  days,   and 
the   concluding  clause  notifies  him  that  if  he  does  not 
answer  in  twenty  days  a  default  will  be  taken,  it  is  too 
contradictory  or   uncertain  to  require  an  appearance 
and  answer  within  the  shorter  period.     Kidd  v.  Four- 
Twenty,  3  Nev.  381. 
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JVo.  811. 

Notice  of  Appearance, 


State  of  California, 


City  and  County  of J    Judicial  District. 


In  the  District  Court, 


A.  B.,  Plainuff, 

against 

C.  D.,  Defendant. 


E.  F.  Esq.,  Attorney  for  Plaintiff  A.  B. 

Sir: 

Please  take  notice   that   the   defendant    C.  D. 

hereby  appears   in  this  action  by  the  undersigned,  his 

attorney. 

G.  H., 

[Date.]  Atty.  for  Deft, 


7.  Appearance. — A  party  to  an  action  may  appear  in  his  own 
peison  or  by  attorney,  but  he  cannot  do  both;  and  if  he  appears  by 
attorney,  he  cannot  assume  the  control  of  the  case.  (Board  of  Com- 
missioners V,  Younger,  29  CaU  147.)  While  an  attorney  of  record 
remains  such,  his  right  to  manage  and  control  the  action  cannot  be 
questioned  by  the  opposite  party.  (Board  of  Commis^ionors  v.  Younger, 
29  Cal.  147.)  It  is  contempt  for  a  party  to  refuse  to  obey  or  answer 
the  writ,  on  the  ground  that  he  is  a  witness  attending  on  another 
court.     Page  v,  Randall,  6  Cal,  32. 

8.  Appearanoe  by  Attorney. — Under  our  practice,  ^any 
lime  after  the  commencement  of  an  action,  any  one  or  all  of  the 
defendants  may  appear  by  attorney  without  service  of  summons,  and 
the  defendant  so  appearing  must  plead  to  the  action  within  the  same 
time  thereafter  as  he  would  had  the  summons  been  served  upon  him. 
An  appearance  entered  by  attorney  whether  authorized  or  not,  is  a  good 
and  sufficient  appearance  to  bind  the  party.  (Suydam  v.  Pitcher,  4 
CaL  280;  Holmes  ».  Rogers,  13  Cal,  191;  Turner  t;.  Carruthers,  17  /</. 
431.)    Appearance  by  attorney,  whether  authorized  or  not,  at  common 
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The  authority  of  an  attorney  at  law  to  appear  for  parties  for  whom  he 
enters  an  appearance  in  an  action,  will  be  presumed  where  nothing  to 
the  contrary  appears.  (Hayes  v.  Shattuck,  2,1  CaL  51 ;  Wilson  v,  Cleve- 
land, 30  CaL  192;  Holmes  v,  Rogers,  13  Cal.  191.)  It  seems  that  the 
appearance  of  an  attorney  wholly  unauthorized,  there  being  no  fraud 
and  no  allegation  of  insolvency,  would  not  give  the  party  a  right  to  as- 
sail the  judgment  on  that  ground.     Id, 

12.  Ck>n06aled  Defendant. — The  Court  may  appoint  an  attor- 
ney for  an  alleged  concealed  defendant,  and  a  judgment  against  him 
will  stand  after  six  months  have  elapsed,  unless  he  filed  his  bill  to  set 
aside  the  judgment  on  the  ground  of  fraud,  that  he  was  not  concealed. 
(Ware  v,  Robinson,  9  CaL  107.)  The  provisions  of  the  Practice  Act, 
authorizing  judgment  against  an  absent  defendant,  for  whom 'the  Court 
has  appointed  an  attorney,  with  privilege  to  the  defendant  to  come  in  and 
deny  in  six  months,  is  not  in  violation  of  the  Constitution  of  the  United 
States,  or  that  of  this  State.    Ware  v.  Robinson,  9  CaL  107. 

13.  Counties — Suits  by  and  against. — Boards  of  supervisors 
have  power  to  employ  other  counsel  than  the  District  Attorney  to  assist 
in  or  to  conduct  the  prosecution  or  defense  of  any  suit  to  which  the 
County  is  a  party,  which  power  extends  equally  to  suits  to  which  she  is 
a  party  upon  the  record,  and  to  those  in  the  prosecution  or  defense  of 
which  she  has  or  is  supposed  to  have  some  interest.  The  judgment 
and  discretion  of  the  Board  in  the  exercise  of  this  power  are  not  open 
to  review  by  the  courts.     Hornblower  v.  Duden,  35  GaL  664. 

14.  Partners. — ^To  a  libel  against  three  partners,  one  appeared 
and  put  in  a  plea  in  behalf  of  himself  and  his  co-partners,  to  which  the 
plaintiff  replied  as  to  a  plea  of  the  firm,  and  the  rejoinder  was  signed 
by  the  "proctor  for  the  defendants."  I/eldj  a  sufficient  legal  appear- 
ance of  all  the  defendants  to  sustain  the  judgment  against  them. 
Hills  V.  Ross,  3  DalL  331. 

15.  Signature  of  Attorney. — If  the  answer  has  the  signature  of 
the  attorney  of  record  and  that  of  an  associate  attorney  attached  to  it, 
the  Court  will  not  strike  it  out.  The  Court  will  not  try  the  question 
whether  the  signature  of  the  attorney  of  record  was  put  there  by  him- 
self or  by  his  associate  without  his  authority.  (Wilson  v,  Cleaveland, 
30  CaL  192.)  It  is  well  settled  that  Courts  will  take  judical  cognizance 
of  the  signatures  of  their  officers  as  such;  but  there  is  no  rule  which 


NOTICE   OF   LIS   PENDENS.  47 

determine    the   lien   of  a   certain   mortgage,  of  date 

,  executed  by  said  defendant  to  said  plaintiff, 

and  recorded  in  the  Recorder's  office  of  said  County  of 

,  in  Liber  ....  of  Mortgages,  at  page  . . . . ; 

and  to  foreclose  the  defendant's  equity  of  redemption 

in  and  to  the  premises  described  in  said  mortgage. 

Said  premises  are  described  as  follows,  viz:    [insert 

description.^ 

E.  F., 

[Date.]  Atiy.for  Plff, 

L  Aotual  Notice. — Where,  after  the  commencement  of  an  action 
pf  ejectment  against  a  tenant,  he  gave  notice  to  his  landlord,  and 
requested  him  to  defend,  and  the  latter  employed  an  attorney  to  con- 
duct the.  suit,  it  was  held  that  the  actual  notice  given  to  the  landlord 
^-as,  as  to.  him,  equivalent  to  the  filing  of  a  lis  pendens^  and  in  ail  equal 
degree  made  the  subsequent  judgment  obligatory  upon  him.  Sampson 
p.  Ohleyer,  22  CaL  200. 

2.  Ckmunenoement  of  Suit  as  Notice. — ^The  commence- 
ment of  a  suit  in  chancery  is  only  constructive  notice  of  the  pendency 
of  such  suit,  as  against  persons  who  acquired  an  interest  under  a  ^^- 
i^ndajii  pendenk  Hie.  (Stuyvesant  v.  Hall,  2  Barb.  Ch.  51.)  The  mere 
pendency  of  a  suit,  where  the  bill  does  not  lay  claim  to  any  specific 
land,  nor  to  all  the  land  of  defendant  in  a  particular  county  or  place, 
but  asks  merely  for  a  discovery  of  any  land  in  which  he  has  invested 
money,  is  not  a  constructive  notice  of  an  equity  in  any  particular  piece 
of  land  held  by  defendant.  (Griffith  v,  Griffith,  9  Paige,  315.  The 
commencement  of  an  equitable  action  by  service  of  summons  and  in- 
junction creates  a  lis  pendens  and  a  lien  in  the  nature  of  an  attachment, 
but  the  plaintiff  is  bound  to  prosecute  diligently  to  retain  the  lien. 
(M)rrick  V.  Selden,  36  Barb,  15.)  Mere  issuing  of  the  subpoena  is 
not  sufficient  to  create  a  Us  pendens  as  against  a  purchaser,  without  ac- 
tual notice.  Service  is  necessary,  though  it  need  not  be  personal. 
(Hayden  v.  Bucklin,  9  Paige,  512.)  But  filing  a  bill,  and  attempting 
to  serve  the  subpoena,  are  sufficient  against  the  defendant  and  a  pur- 
chaser with  notice.  (Weed  v.  Small,  3  Sand/.  Ch.  27^;  Hayden  v. 
Bucklin,  9  Paige,  512.)  Until  the  process  is  served  in  publication 
made,  the  doctrine  of  Us  pendens  does  not  apply.    (Games  v.  Dunn,  14 
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creditor's  bill,  to  be  As  pendens ,  must  be  so  defined  in  the  description 
of  the  estate  as  that  any  one  reading  it  can  learn  thereby  what  prop- 
erty is  the  subject  of  litigation.     Miller  v,  Sheny,  2  Wall,  U.S.  237. 

6.  County  Bonds. — ^A  bill  was  filed  enjoining  a  county  from  issu- 
ing bonds,  and  injunction  was  granted  subsequently.  A  statute  was 
passed  authorizing  the  issue,  and  the  issue  was  made.  A  year  after 
the  statute,  another  bill  was  brought  to  declare  the  bonds  invalid,  but 
they  were  decreed  good.  Two  years  after  this  decree,  a  bill  of  review 
was  brought,  and  the  former  decree  reversed.  Held,  that  the  bonds 
were  not  issued /^mf^/f  We,    See  County  v.  Rogers,  7  Wall,  U,S,  181. 

7.  Efibct  of  Us  Pendens. — Its  effect  is  to  make  a  subsequent 
purchaser  from  the  party  a  mere  volunteer,  affected  by  the  judgment 
which  may  be  rendered  in  the  suit  in  which  notice  is  given.  (Gregory 
V,  Haynes,  13  Cat:  594;  Curtis  v,  Sutter,  15  Id,  263;  Haynes  v,  Calder- 
wood,  23  Id.  '409;  Hurlbutt  v,  Butenop,  27  Cal,  50.)  And  it  abro- 
gates the  rule,  making  the  mere  pendency  of  an  action  constructive 
notice.  (Sampson  v,  Ohleyar,  22  Cal.  200.)  Our  Statute  does  not 
give  any  new  rights  to  the  plaintiff,  but  limits  rights  which  he  had  be- 
fore. It  simply  adds  to  the  common  law  rule  a  single  term,  to  wit:  to 
require  for  constructive  notice,-  not  only  a  suit,  but  filing  notice  for  it; 
and  there  is  no  distinction,  under  the  Statute,  between  different  kinds 
of  interest  in  or  title  to  real  estate.  (Richardson  v.  White,  18  Cal.  102; 
Sampson  v.  Ohleyer,  22  Id,  200;  Horn  v,  Jones,  28  Id.  194;  Hall  v. 
Nelson,  14  How,  Pr.  32.)  A  notice  of  lis  pendens  duly  prosecuted  is 
notice  to  a  purchaser,  so  as  to  affect  and  bind  his  interest  by  the  de- 
cree. (Murray  v.  Ballon,  i  Johns,  Ch.  566;  Skeel  v.  Spraker,  8  Paige ^ 
182;  Id.  193;  Heathley  ».  Finster,  2  Johns.  Ch.  158;  Green  v.  Slayter, 
4  Id.  38;  Scudder  v.  Van  Amburgh,  4  Edw.  29.)  Notice  by  lis  pen- 
dens does  not  extend  so  as  to  affect  those  who  claim  under  parties  who 
were  not  parties  to  the  litigation,  (Scarlett  v.  Gorham,  28  III.  319.) 
A  lis  pendens  does  not  operate  as  notice,  unless  the  court  has  jurisdic- 
tion of  the  thing.     Carrington  v.  Brents,  i  McLean,  167. 

8.  Eff&ot  of  Neglect  to  Pile.— If  notice  of  lis  pendens  be  not 
filed,  plaintiff  cannot  succe§sfully  set  up  that  notice  would  have  done  no 
good  to  the  purchaser,  because  he  could  make  no  defense,  or  no  better 
defense  than  the  vendor.    (Richardson  v.  White,  18  Cal.  102;  Samp- 
son V.  Ohleyer,  22  Id.  200;  Horn  v.  Jones,  2^  Id.  194.)    A  bona  fide 
purchaser  of  land,  no  notice  of  lis  pendens  being  filed,  is  not  affected 
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of  such  complaint,  or  a  notice  of  the  pendency  of  the  action,  contain- 
ing the  names  of  the  parties  so  far  as  known,  the  object  of  the  action, 
and  a  description  of  the  property  to  be  affected  thereby.  From  the 
time  of  filing  it  shall  be  deemed  notice  to  all  persons.  CaL  Pr, 
Act,  §  267. 

14.  Premises  Included. — Notice  of  the  pendency  of  an  action 
should  not  include  premises  not  seized  by  the  sheriff  under  an  attach- 
ment. (Fitzgerald  v,  Blake,  42  Barb,  513.)  What  description  of  lands 
in  a  bill  is  sufficient  to  put  a  purchaser  on  inquiry,  see  (Green  v, 
Slajrter,  ^  Johns.  Ch.  38;  compare  Parks  ».  Jackson,  11  Wend.  442. 

15.  Purchaser  Pendente  Lite. — ^A  purchaser  pendente  lite  is 
subject  to  all  the  equities  of  the  party  under  whom  he  claims. 
(McPherson  v.  Housel,  2  Beasley  (NJ.)  299.)  Where  a  notice  of  lis 
pendens  has  been  filed  at  the  commencement  of  a  suit,  a  person  who 
purchased  the  property  in  litigation  during  the  suit  is  bound  by  the 
decree.  (Hurlbutt  v.  Butenop,  27  CaL  50;  Jackson  v.  Warren,  32  ///. 
331;  Cboley  v,  Brayton,  16  Iowa,  10.)  One  who  takes  an  assignment 
as  indemnity  against  a  precedent  liability  is  not  a  purchaser  within  the 
meaning  of  the  Statute  requiring  notice  of  the  pendency  of  the  suit  to 
be  filed.  (Leavitt  v.  Tylee,  i  Sand/.  Ch,  207.)  One  who  purchases 
land  pending  an  action  to  foreclose  a  mortgage  on  it,  or  after  final  judg- 
ment, with  notice  of  the  pending  action,  or  of  the  judgment,  is  bound 
by  the  judgement.  If  no  notice  of  lis  pendens  has  been  filed,  and  he  pur- 
chases without  notice,  after  entry  of  default,  but  before  final  judgment, 
he  is  not  bound  by  the  judgment,  even  if  a  final  judgment  gives  con- 
structive notice  to  parties  dealing  with  the  subject  matter,  and  a  second 
purchaser  is  in  no  worse  position  than  his  grantor.  (Abadie  v.  Lobero, 
36  CaL  390.)  An  action  is  pending  after  default,  and  until  final  judg- 
ment is  entered. 

16.  Purchaser  Bound  by  Decree. — A  person  purchasing 
during  the  litigation,  a  notice  of  lis  pendens  being  on  file,  is  bound  by 
the  decree  in  such  suit.    (Hulbutt  v.  Butenop,  27  CaL  50;  Calderwood  ' 
V.  Tevis,  2^  Id.  335,  Horn  v.  Jones,  28  CaL  194;.  Zeiter  v.  Bowman, 

6  Barb.  133;  Griswold  v.  Miller,  15  Id.  520;   Cleaveland  v.  Boerum, 

23  Barb.  201;  27  Id.  252;  3  Abb.  Pr.  294.)     But  it  does  not  apply  to 

one  whose  interest  subsisted  before  the  suit  was  commenced,  and  who 

m^ht  have   been  made  an  original  party.     Hopkins  v.  McT^aren,  4 

Caw,  667;  Parks  v.  Jackson,  11  Wend.  442. 
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17.  Subsequent  Purohaser. — Every  person  whose  conveyance 
or  incumbrance  is  subsequently  executed,  or  subsequently  recorded, 
shall  be  deemed  a  subsequent  purchaser  or  subsequent  incumbrancer, 
and  bound  by  subsequent  proceedings,  as  if  a  party  to  the  action. 
(People  V,  Connolly,  8  Ahb,  Pr,  128.)  The  record  of  a  chancery  suit 
wherein  a  conveyance  of^  land  is  decreed  is  not  constructive  notice, 
binding  upon  subsequent  purchasers  from  the  party  decreed  to  convey, 
until  after  it  has  been  recorded  in  the  county  where  the  land  is  situated. 
Rosser  v,  Bingham,  17  Ind,  542. 

18.  When  to  be  Filed. — In  an  action  affecting  the  title  to  real 
property,  the  plaintiff,  at  the  time  of  filing  the  complaint,  and  the  de- 
fendant, at  the  time  of  filing  his  answer,  when  afiirmative  relief  is 
claimed  in  such  answer,  or  at  any  time  afterwards,  may  file  with  the 
Recorder  of  the  county  in  which  the  properly  is  situated  a  notice  of 
the  pendency  of  the  action.  {CaL  Pr,  Act,  §  27.)  Filing  of  notice  is 
not  effectual  before  actual  service  of  summons.  (Burrough  v,  Reiger, 
12  How,  Pr,  171;  S.C.,  3  Abb.  Pr,  393.)  And  it  has  no  sooner  effect 
against  a  grantee  from  the  defendant.  (Farmers'  Loan  and  Trust  Co. 
V,  Dickson,  17  How,  Pr,  ^jj;  S.C,  9  Abb.  Pr.  61.)  But  it  is  effectual 
where  no  change  in  the  title  takes  place,  and  no  new  incumbrances 
attach  in  the  interval  between  the  filing  and  the  service.  (Tate  v,  Jor- 
dan, 3  Abb.  Pr.  392;  Burroughs  v,  Reiger,  12  How.  Pr,  171;  Waring 
V.  Waring,  7  Abb,  Pr.  472.)  The  filing  of  a  complaint  subsequent  to 
a  notice  makes  the  notice  valid  from  that  time.  (Benson  v.  Sayre,  7 
Abb.  Pr.  472.)  A  purchaser  of  real  property,  pending  suit  affecting  the 
title  to  it,  is  not  bound  by  the  judgment,  unless  notice  of  lis  pendens  be 
filed  with  the  County  Recorder  before  the  purchase.  (Richardson  v, 
W^hite,  18  Cai.  102.)  The  Court  has  no  power  to  take  from  the  files  a 
lis  pendens  regularly  filed.     Pratt  v.  Hoag,  12  How.  Pr.  215. 


JV'o.  813. 

Another  Form. 

[TlTLJ.] 

Notice  IS  hereby  given  that  an  action  has  been  com- 
menced in  the  District  Court  of  the Judicial 

District  of  the  State  of ,  in  and  for  the  County 

of ,  by  the  above  named  plaintiff,  against  the 
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above  named  defendant,  which  suit  is  now  pending. 
That  the  object  of  said  suit  is  to  foreclose  and  deter- 
mine the  lien  of  a  certain  mortgage,  mac^e  the  ....  day 

of ,  18.  .,  by  A.  B.  to  C.  D.,  and  recorded  in 

the  office  of  the  County  Recorder  of  the  City  and 

County  of ,  State  of ,  on  the  .... 

day  of ,  18..,   in  Liber  ....  of  Mortgages, 

page  . . . . ;  and  that  the  premises  thereby  conveyed  and 
affected  by  the  suit,  are  situated  in  said  City  and 
County,  and  are  described  as  follows,  to  wit :   [describe 

property^ 

E.  F., 

.  [Date.]  Atty.  for  Plff, 

19.  Actual  Notice. — ^A  party  taking  an  interest  in  land  pending 
a  foreclosure  with  actual  notice  of  the  action,  is  bound  to  the  same 
extent  as  if  a  lis  pendens  is  filed.  Sampson  v,  Ohleyer,  22  CaL  200; 
Sharp  V.  Lumley,  34  Cal,  611. 

20.  Filing  and  Serving  Notice. — It  must  be  filed  in  eveiy 
case  of  foreclosure.     Brandon  v.  McCann,  i  Code  J^.  $S, 

21.  Grantee  not  Charged. — A  grantee  of  land  is  not  charged 
with  constructive  notice  of  the  commencement  of  an  action  for  fore- 
closure, although  a  lis  pendens,  has  been  filed,  unless  the  summons  has 
been  served  on  his  grantor  before  conveyance  of  the  land.  Butler  ». 
Tomlinson,  38  Barb,  641. 

22.  Pendency  of  Action  as  Notice. — ^The  pendency  of  a 
foreclosure  suit  charges  third  persons  with  notice  of  the  plaintifTs  in- 
terest in  the  mortgaged  premises.  (Knowles  v.  Rabbin,  20  Iowa,  toi.) 
After  the  service  of  summons,  by  publication,  in  a  foreclosure  suit,  no 
person  can  acquire  rights  in  the  mortgaged  premises,  to  the  prejudice 
of  the  plaintiff.     Bayer  v.  Cockerell,  3  Kans,  282. 

23.  Punshaser  Pending  Stdt. — ^A  purchaser  who,  pending  an 
action  for  the  foreclosure  of  a  mortgage,  and  with  notice  of  its  pendency, 
purchases  from  one  of  the  defendants  therein  a  portion  of  the  mort- 
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gaged  premises,  occupies  the  same  position  as  his  grantor,  in  reference 
to  the  issuance  of  a  writ  of  assistance  in  favor  of  the  purchaser,  under 
the  decree.     Montgomery!'.  Byers,  21  CaL  107. 

24.  Purchaser  under  Deoree. — A  decree  of  foreclosure  was 
obtained  against  G.,  and  the  sale  thereunder  was  made  October  ist, 
1842;  the  Sheriff's  deed  was  made  and  recorded  October  27th,  1843. 
On  October  7th,  1843,  execution  was  issued  against  G.,  and  levied  on 
the  land  which  was  sold  November  25,  1843,  ^^^  ^^^  Sheriff's  deed, 
executed  and  recorded  March  4,  1844.  Held,  that  the  title  was  in  the 
purchaser  at  the  foreclosure  sale.  (Bell  v.  Hall,  4  Greene  (Ioudo)  68.) 
See,  also,  (Ostrom  v,  McCann,*2i  How.  Pr,  431),  as  to  effect  of  keeping 
deeds  off  the  record  till  after  sale  on  foreclosure. 


J^o.  814. 

Notice  of  Pmderuy  of  Action  of  Ejectment. 

[Title.] 

Notice  is  hereby  given,  that  an  action  has  been  com- 
menced in  the  District  Court  of  the Judicial 

District  of  the  State  of ,  in  and  for  the  City  and 

County  of ,  by  the  above  named  plaintiff,  against 

the  above  named  defendant,  to  recover  certain  real  es- 
tate, and  the  possession  thereof,  with  damages  for  the 
withholding  thereof;  and  that  the  premises  affected  by 
this  suit  are  situated  in  the  said  City  and  County,  and 
are   bounded  and  described  as  follows,  to  wit;  [describe 

property^ 

[Signature] 
[Date] 

Note. — As  elsewhere  appears,  no  notice  of  lis  pendens  is  required  in 
actions  of  ejectment  in  California. 
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JTo.  815. 

Notice  of  Pendency  of  Action  to  Quiet  Title, 
[Title.] 

Notice  IS  hereby  given,  that  an  action  has  been  com- 
menced in  the  District  Court  of  the Judicial 

District  of  the  State  of ,  in  and  for  the  County 

of ,  by  the  above  named  plaintiff,  against  the 

above  named  defendant,  to  quiet  the  title  to  the  prem- ' 
ises  and  real  estate  in  the  complaint  in  the  said  action, 
and  hereinafter  described,  and  to  determine  all  and 
every  claim,  estate  or  interest  therein  of  said  defend- 
ants, or  either  or  any  of  them,  adverse  to  the  said  plaintiff, 
and  that  the  premises  affected  by  this  suit  are  situ- 
ated in  said  County,  and  are  bounded  and  described  as 
follows,  to  wit:   [describe  the  premtsesJ] 

A.  B., 

[Date.]  Atfy  for  PVff, 


525.  Setting  Aside  Deed. — If  a  lis  pendens  is  filed  at  the  com- 
mencement of  an  action,  brought  to  set  aside  a  deed  on  the  ground  of 
fraud,  parties  who  buy  of  the  defendant  pending  the  litigation  are 
bound  by  the  decree.  Hurlbutt  v,  Butenop,  27  Cal.  54;  Calderwood 
V,  Tevis,  23  CaL  335;  Harrington  ».  Slade,  22  Barb,  162;  Zeiter  i^. 
Bowman,  6  Id,  133;  Griswold  v.  Miller,  15  Id,  520. 


CHAPTER  V. 


CHANGE    OF    PLACE    OF   TRIAL. 


1 .  After  service  of  summons  and  copy  of  complaint, 
the  attorney  for  defendant  should  make  inquiry  by  ex- 
amining the  complaint,  as  to  whether  the  action  is 
brought  in  the  proper  county,  and  if  it  is  not,  the  first 
thing  to  be  done  is  to  move  the  Court  for  a  change  of 
the  place  of  trial,  under  Sections  1 8  and  2 1  of  the  Cali- 
fornia Practice  Act.  This  may  be  done  upon  affidavit 
and  notice  to  the  plaintiff.  In  California,  the  notice  to 
be  given  as  to  time  is  usually  regulated  by  the  rules  of 
court.  In  Missouri,  to  entitle  a  party  to  a  change  of 
venue,  he  must  give  the  adverse  party  reasonable  notice 
of  his  application.  (Byrne  v.  St.  Louis  Public  Schools, 
12  Mo.  402.)  And  a  change  of  venue  should  not  be 
granted  when  applied  for  in  the  trial,  without  any  pre- 
vious notice.     Perry  v.  Roberts,  17  Mo.  36. 

2.  The  plaintiff  in  an  action  may  have  the  place  of 
trial  changed  upon  a  proper  showing  made  under  the 
2 1  st  section  of  the  California  Practice  Act,  and  upon  a 
proper  showing  it  is  error  in  the  Court  to  refuse. 
(Grewell  v.  Walden,  23  CaL  168-9  )  Our  Statute  pre- 
scribes that  it  may  be  done  in  the  following  instances : 
First,  When  the  county  designated  in  the  complaJht  is 
not  the  proper  county.  Second^  When  there  is  reason 
to  believe  that  an  impartial  trial  cannot  be  had  therein. 
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Third,  When  the  convenience  of  witnesses  and  the  ends 
of  justice  would  be  promoted  by  the  change.  Fourth, 
When,  from  any  cause,  the  Judge  is  disqualified  from 
acting  in  the  action.  ( CaL  Pr.  Act,  §21;  Laws  of 
Idaho,  §  21;  Arizona,  §  21;  N.Y.  Code,\  126.)  The 
right  to  try  particular  dases  in  particular  counties  is  a 
mere  privilege,  which  may  be  waived.  It  is  not  matter 
in  abatement  of  the  writ.  The  privilege  must  be  claimed 
by  motion  to  change  the  venue  at  the  proper  time  and 
place;  (Watts  v.  White,  13  Cat.  462;  see  Pearkes  v. 
Freer,  9  Cat.  642;)  as  the  Court  is  not  bound  by  its 
own  motion  to  change  the  venue. 

3.  In  New  York,  the  motion  must  be  made  in  the 
district  in  which  the  county  named  in  the  complaint  is 
situate,  or  in  the  county  adjoining  such  county,  being 
the  proper  place  of  trial  till  changed.  Bangs  v,  Selden, 
13  How.  Pr.  163;  Chilbuck  v.  Morrison,  6  Id.  367; 
Beardsley  v.  Dickerson,  4  Id.  81;  Askins  v.  Hearns,  3 
Abb.  Pr.  1 85. 

4.  Where  the  objection  appears  on  the  face  of  the 
complaint,  the  motion  should  be  made  before  or  at  the 
time  of  filing  a  demurrer,  where  the  grounds  are  apparent 
on  the  face  of  the  complaint,  or  it  will  be  deemed  waived. 
(Pearkes  v.  Freer,  9  Cat.  642;  Jones  v.  Frost,  28  Cat. 
245.)  Or  before  answer.  It  comes  too  late  after  an 
an  answer  to  the  merits.  (Tooms  v.  Randall,  3  Cat. 
438;  Reys  V.  Sanford,  ^  Id.  117.)  Where  the  venue 
IS  laid  in  the  wrong  county,  a  motion  to  change  may 
be  made  before  issue  joined,  or  at  any  time  thereafter 
before  trial,  or  before  judgment  if  no  trial  is  had,  even 
if  defendant  is  in  default  for  not  answering.  But  this  is 
not  the  practice  in  California.    Here  the  motion  must  be 
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made  before  the  issue.  (Schenck  v,  McKie,  4  How. 
Pr.  246;  Hubbard  v.  National  Protection  Ins.  Co.,  11 
Id.  149;  see,  also,  Toll  v.  Cromwell,  12  Id.  79;  Conroe 
V.  National  Protection  Ins.  Co.,  10  Id.  403.)  But 
where  parties  have  announced  that  they  are  ready  for 
trial,  it  is  too  late  to  ask  for  a  change  of  venue,  unless 
special  circumstances  will  excuse  the  delay.  (Fugate  v. 
Carter,  6  Mo.  267.)  And  a  change  of  venue  cannot  be 
awarded  after  verdict.  {Ex  parle  QoXy  10  Mo.  742.) 
A  stipulation  by  plaintiff  changing  place  of  trial  to  a 
proper  county,  though  not  named  by  defendant  in  his 
demand,  was  held  effectual  to  work  a  change  under  this 
section.     Philbrick  v.  Boyd,  16  Abb.  Pr.  393. 


Jfo.  816. 

Form  of  Notice, 
[Title.] 

To ,  Attorney  for  Plaintiff. 

You  will  please  take  notice  that  the  defendant  will 
move  this  court,  at  the  court  room  thereof,  at  the  City 

Hall,  in  this  City,  on  the  ....  day  of ,18.., 

at  ten  o'clock  a.m.  of  said  day,  or  as  soon  thereafter  as 
counsel  can  be  heard,  for  an  order  changing  the  place 
of  trial  of  this  action   to  the    District  Court  of  the 

Judicial  District  of  this  State,  in  and  for  the 

County  of Said  motion  will  be  made  upon 

affidavits,  and  the  papers  on  file  in  the  case,  upon  the 
following  grounds: 

I.     That  the  property  in  controversy  is  situated  in 
said County. 
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2.  That  the  defendants  are  both  residents  of  said 
,  County. 

3.  That  this  is  an  action  against  defendant , 

for  an  act  done  by  him  in  virtue  of  his  office,  said  de- 
fendant being  the  Sheriff  of  said County. 

A.  B., 

[Date.]  Defendants'  Aify. 


Note. — The  applicant  may  give  other  statutor)'  reasons  according 
to  the  facts  in  each  particular  case. 

5.  Joinder  of  Defendants.— The  mie  is  well  settled  that  all  of 
the  defendants  must  join  in  the  application  for  a  change  of  venue,  or  a 
good  reason  shown  why  they  do  not;  otherwise  it  will  be  denied.  (Sailly 
V,  Hutton,  6  Wend,  508;  Legg  v,  Dorshein,  19  Wend.  700;  Welling  ». 
Sweet,  I  How,  Pr,  156;  Simmons  v,  McDougall,  2  How,  Pr,  jj.) 
That  the  motion  may  be  made  by  one  of  several  defendants,  see 
(Mairs  v.  Remson,  3  Code  P,  138;  Job  v.  Butterfield,  i  J^n^.  Law  and 
Eq.  417.)  On  notice  to  the  other  defendants,  unless  they  be  in  default. 
Or  a  defendant  subsequently  served  may  move  for  a  change  of  place 
of  trial.  (N.J.  Zinc  Co.  v.  Blood,  8  Abb,  Pr,  148.)  This  however 
seems  questionable,  and  cannot  be  done  where  part  of  the  defendants 
live  in  the  county  where  the  action  is  brought,  if  the  motion  is  made 
on  the  ground  that  the  action  is  not  brought  where  defendants  reside 
or  where  the  contract  was  made. 


Mo.  817. 

Statement  0/  Ground — Not  the  Proper  County  from  Situation  of  Subject 

Matter, 

[Substitute  in  preceding  form /\ 

That  this  is  an  action  for  the  recovery  of  real  prop- 
erty, or  of  an  estate,  or  interest  therein,  or  for  the  de- 
termination  in  some  form  of  such  right  or  interest,  or 
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for  injuries  to  real  property,  and  that  the  said  real  prop- 
erty is  wholly  situate  in  the  said  last  named  County. 
{Cal.  Pr.  Act,  §  i8,  Subd.  i.) 

[Or,  That  this  is  an  action  for  the  partition  of 
re^l  property,  which  said  property  is  wholly  situate  in 
the  said  County  to  which  the  desired  change  is  asked.] 
{Cal.  Pr.  Act,  §i8,  Subd,  2.) 

[  Or,  That  this  is  an  action  for  the  foreclosure  of  a 
mortgage  of  real  property,  and  that  the  land  in  said 
mortgage  described  is  wholly  situate  in  said  last  named 
County.]     {Cal.  Pr.  Act,  §  18,  Subd.  3.) 

6.  Mining  Claims. — Mining  claims,  are  real  estate  within  the 
meaning  of  this  Act,  and  are  governed  by  the  provisions  of  this  section. 
Where  a  suit  for  real  estate  is  broeght  in  the  wrong  county,  a  motion 
to  change  the  venue,  and  not  demurrer,  is  the  proper  remedy.  And  in 
such  case  there  is  no  discretion  in  the  Court,  the  change  being  a  matter 
of  right.     Watts  v.  White,  13  Cal,  321. 

J^o.  818. 

Siaiemeni  of  Ground — Not  the  County  where  the  Cause  of  Action  Arose, 

[^Substitute  in  Form,  No.  816 :] 

That  this  is  an  action  for  the  recovery  of  a  penalty 
or  forfeiture  imposed  by  statute,  except,  etc.  (see  CaL 
Pr.  Act,  §  19,  Subd,  i)  ;  and  that  it  arose  in  the  said 
last  named  County. 

Or,  That  this  is  an  action  against  defendant  for  an 
act  done  by  him  in  virtue  of  his  office,  said  defendant 

being  the of  said  last  named  County,  and  a 

resident  thereof  {CcU.  Pr.  Act,  §  19,  Subd.  2);  [or 
{when  the  act  complained  of  was  done  by,  and  suit  was 
brought  against  a  person  who,  by  command  of  such 
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officer y  or  in  his  aid^  performed  the  act  which  is  the 
subject  of  the  action^  add\  and  that  such  person  is  a 
resident  of  said  last  named  county,  etc. 

Note. — It  is  not  expected  that  each  form  given  will  exactly  fit  each 
case,  as  it  arises  in  the  practice — but  the  general  form  is  deemed 
correct. 

JVo.  819. 

Affidavit  on  the  Ground  of  Non- Residence, 
[Title.] 

[Venue.1 

A.  B.,  the  defendant  in  the  above  entitled  action, 

being  duly  sworn,  deposes  and  says  as  follows : 

All  the  parties  to  this  action  reside  in  the  County  of 

,  in  this  State. 

[Signature.  ] 
[Turat.] 

1,  Residenoe  of  Parties.— By  the  "  proper  county "  is  meant  a 
county  in  which  one  of  the  parties  to  the  action  resides.  (Lynch  v. 
Masher,  4  ^f'W  Pr,  88  ;  2  Code  R.  54.)  Where  plaintiff  is  a  foreign 
corporation,  the  proper  county  is  the  county  where  the  defendant  re- 
sides. (Intemat.  Ins.  Co.  v,  Sweetland,  14  Abb.  Pr,  240.)  The  princi- 
pal place  of  business  of  a  corporation  is  its  residence,  within  the  mean- 
ing of  that  term.  (Jenkins  ».  Cal.  Stage  Co.,  22  Cat.  537.)  A  willful 
or  careless  ignorance  of  the  residence  of  the  defendant  does  not  put  it 
in  the  power  of  the  plaintiff  to  sue  him  in  any  county  of  the  State, 
however  remote  from  his  residence.  *  *  *  To  resist  the  applica- 
tion of  the  defendant,  the  plaintiff  should  have  shown  that  he  used  all 
proper  diligence  to  ascertain  the  residence  of  the  defendant  before  suit, 
and  failed.     Loehr  v,  Latham,  15  CaL  418. 
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JVo.  8^0. 

Affidavit^  on  Ground  of  Partiality  and  Prejuaue. 

[Title.] 

[Venue.] 

C.  D.,  the  defendant  in  the  above  entitled  action, 
being  duly  sworn,  depose  and  says  as  follows: 

I  have  reason  to  believe  and  do  believe  that  I  can- 
not have  a  fair  and  impartial  trial  in  said  Court  in  which 
this  action  is  brought,  by  reason  of  the  interest,  preju- 
dice, and  bias  of  the  people  of  said  County  \j^ive  the 

facts] . 

A.B. 

[Jurat.] 

8.  Gircuznstanoea. — In  New  York,  it  k  necessary  to  state  in  the 
affidavit  facts  and  circumstances  which  induce  the  belief  that  an  impar- 
tial trial  cannot  be  had,  in  order  that  the  Court  may  judge  whether  the 
belief  is  well  founded;  the  affidavits  of  individuals  to  their  belief  that 
an  impartial  trial  cannot  be  had  is  insufficient.     (Bowman  v,  Ely,  2 
Wend.  250;  People  v,  Bodine,  7  Hill,  147;  People  v.  Vermilye,  7  Coiv. 
108,  137;  Scott  V.  Gibbs,  2  Johns,  Cas.  116.)     As  to  what  is  sufficient 
evidence  that  an  impartial  trial  cannot  be  had,  see  People  v,  Webb,   1 
Hill,  179;  People  v.  Long  Island  R.R.  Co.,  4  Park  Cr,  602;  Budge  7>, 
Northam,  20  How.  Pr,  248;  People  v.  Long  Island  R.R.   Co.,    16 
Id.  106. 

9,  Corporation. — The  venue  in  a  trial  where  a  corporation  is 
plaintiff  will  not  be  changed  on  the  bare  allegation  that  an  impartial 
trial  could  not  be  had.  (Corporation  of  N.Y.  v.  Dawson,  2  Johns.  Cas. 
335.)  When  by  actual  experiment  it  is  found  that  a  fair  trial  or  even 
a  verdict  cannot  be  had  in  the  County,  the  venue  may  be  changed  on 
the  ground  of  public  excitement.  (Messenger  v.  Holmes,  12  Wend. 
203.)  But  actual  experiment  is  not  the  only  test.  People  v.  Webb,  i 
HUl,  179. 
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10.  Evidence  of  Facts. — It  has  been  said  that  an  actual  exper- 
iment should  be  first  made  by  attempting  to  impannel  a  jury,  or  by  at 
least  one  trial  of  the  cause.  (Messenger  v.  Holmes,  12  Wend.  203; 
People  V,  Wright,  5  How,  Pr.  23.)  But  this  rule  has  not  been  sustained, 
and  other  circumstances  than  an  actual  trial  are  sometimes  held  suffi- 
cient evidence  that  an  impartial  trial  cannot  be  had.  People  v.  Webb, 
I  Ifi7i,  179;  People  V.  Long  Island  R.R.  Co.,  4  Park,  Cr.  602;  Budge 
r,  Northam,  20  Now.  Pr.  248. 

IL  Facts  and  Circumstances. — ^The  affidavit  must  not  only 
set  forth  a  belief  that  a  fair  and  impartial  trial  cannot  be  had,  but  also 
the  facts  and  circumstances  on  which  that  belief  is  founded;  and  the 
difficulty  should  be  clearly  established.     3  Purr.  1,330;  i  Pi,  R,  378; 

1  Chiit,  Cr.  L.  200;  Rose.  Cr.  Ev,  236;  7  Cow,  137;  i  Hill,  179;  Peo- 
ple V.  Bodine,  7  Hill,  147;  People  v.  Wright,  5  How,  Pr,  "23;  S.C.,  3 
C.R,ySf  ^o  similar  effect,  Scott  v,  Gibbs,  2  Johns.  Cas,  116;  S.C., 
Col,^C,Cas,\2Z,  • 

12.  Facts,  ho"W  Stated. — The  affidavit  on  motion  for  change 
of  venue  should  state  the  facts  in  such  a  manner  as  to  enable  the  Court 
to  draw  its  own  inference  whether  or  not  an  impartial  trial  could  be 
had  in  the  particular  case.  If  it  fail  in  this,  it  will  not  warrant  the  Court 
in  changing  the  venue.  (Sloan  v.  Smith,  3  Cal,  410;  State  v.  Millain, 
3  NcD,  409;  Ward  v,  Mooney,  Sup,  Ct,  Wash,  T,  122;  Bowman  v,  Ely, 

2  Wend,  /50;  People  v,  Bodine,  7  Hill,  147;  People  v.  Vermilye, 
7  Caw.  108,  137;  ^cott  V,  Gibbs,  z  Johns,  Cas,  116.)  The  facts  must 
appear  very  conclusively.  {2  Johns.  Cas,  335.)  Or,  in  action  of  slander 
or  libel,  that  violent  party  spirit  prevailed.  ( i  Cairn's  Rep.  487 ;  2  Wend, 
250;  3  Cain£s  R.  127;  12  Wend.  203.)  Affidavits  which  do  not  show 
that  a  fair  and  impartial  trial  cannot  be  had  in  the  county  in  which  the 
action  is  brought,  are  not  sufficient.  Hale  &  Norcross  G.  and  S.  Mi. 
Co.  V.  Bajazette  and  Golden  Era  G.  and  S.  Mi.  Co.  i  Nev.  322. 

13,  General  Sentiments. — ^The  general  sentiments  of  the  com- 
munity respecting  the  merits  of  an  exciting  case  may  be  such  an  ob- 
stacle to  the  administration  of  justice  that  a  change  should  be  ordered. 
(People  V.  Baker,  3  Park.  Cr,  187;  S.C,  3  Abb,  Pr,  342.)  But  the  Court 
will  not  grant  a  change  of  venue  on  the  ground  that  the  prejudices  of  the 
people  of  the  county  are  against  turnpike  roads,  in  an  action  where  such 
a  conipanv  is  a  party.  New  Windsor  Turnpike  Co.  v,  Wilson,  3  Cat, 
J27;  S.C,  CoL  67*  C  Cas,  467. 
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14.  Granting  Discretionary. — ^The  granting  or  refusing 
change  of  venue,  by  reason  of  the  bias  and  prejudice  of  the  citiz 
the  County,  is  discretionary  with  the  Court,  subject  to  revision  o 
cases  of  abuse.     Watson  v.  Whitney,  23  Cai.  375. 

15.  Public  Excitement. — In  a  clear  case,  the  place  of  tri 
cause  may  be  changed  on  the  ground  of  public  excitement,  alt 
there  has  been  no  actual  effort  made  to  try  the  cause  or  to  impa 
jury  in  the  county  where   the   venue   is  laid,     i  Bill,  179; 
V.  Long  Island  R.R.  Co.,  4  Park.  Cr,  602;   16  Now,  Pr.  106; 
V,  Northam,  20  Id.  248. 

16.  Public  Influence. — In  an  action  against  a  sheriff,  the 
ence  of  his  office  in  his  county  is  not  a  reason  for  changing  the 
Baker  v.  Sleight,  2  Cat.  46;  Coi.  &f  C.  Cas.  343. 

17.  StronflT  Preyu^lce. — ^The  allegations  in  the  affidavits 
defendants,  that  a  strong  prejudice  exists  in  San  Francisco,  amo 
sons  likely  to  be  called  as  jurors,  against  driving  cattle  thro 
streets  of  the  City,  and  against  persons  engaged  in  that  business, 
sufficient  to  show  that  he  cannot  have  a  fair  and  impartial  trial 
Francisco.  They  furnish  no  affidavits  of  persons  acquainted  \ 
facts,  nor  do  they  state  that  they  have  made  any  inquiries  of  the 
on  which  to  base  such  an  opinion.  (Fickens  v.  Jones,  Cat.  t 
Oct.  21,  1863,  not  reported.)  Where  one  hundred  citizens  ui 
employing  counsel  to  prosecute  the  defendant:  Held  to  be  a  s 
ground  for  a  change  of  venue.    People  v.  Lee,  5  fip/.  353. 

18.  Violent  Party  Spirit.— The  Court  will  not  retain  \\ 
on  the  ground  that  a  violent  party  spirit  prevails  in  the  Counly  1 
it  is  moved  to  be  changed.     So  held  in  an  action  for  slander 
ence  to  official  acts.    Zabrieskie  v.  Bauder,  i  Cai.  487. 
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JVo.  821. 
Affidcmit — On  Account  of  Convenience  of  Witnesses, 
[Title.] 

■ 

[Venue.] 

C.  D.,  the  defendant  above  named,  being  duly  sworn, 
deposes  and  says  as  follows: 

I.  The  SMmmons  and  complaint  in  this  action  were 
served  on  me  on  the  .  .^. .  day  of ,  1 8 .  . . 

II.  I  further  say,  that  I  have  fully  and  fairly  stated 
the  facts  of  the  case  to  G.  H.,  my  counsel,  who  resides 

at  No ,  in Street,  in  the  City  of , 

and  after  such  statement  I  am  by  him  advised  that  I 
have  a  good  and  substantial  defense  on  the  merits  to 
the  action,  as  I  am  advised  by  my  said  counsel,  and 
verily  believe  to  be  true. 

III.  I  have  fully  and  fairly  stated  to  my  counsel  the 
facts  which  I  expect  to  prove  by  each  and  every  one  of 
the  following  witnesses,  viz.:  J.  K.,  L.  M.,  and  O.  P.;  aifcd 
each  and  every  one  of  them  are  material  and  necessary 
witnesses  for  my  defense  on  the  trial  of  this  cause,  as  I 
am  advised  by  my  said  counsel,  and  verily  believe,  and 
that  without  the  testimony  of  each  and  every  one  of  the 
said  witnesses,  I  cannot  safely  proceed  to  the  trial  of 
this  cause,  as  I  am  also  advised  by  my  said  counsel,  and 
verily  believe. 

IV.  That  each  and  every  one  of  said  witnesses 
resides  in  the  County  of ,  viz.:  \state  the  resi- 
dence of  eacA."] 
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V.  The  facts  which  I  expect  to  prove  by  said 
nesses  are  as  follows:  By  J.  K.,  the  fact  that,  etc. 
L.  M.,  that,  etc. 

[Signature.] 
[>ra/.] 


19.  Affidavit  of  Merits.— An  affidavit  of  merits,  which  de 
"  that  the  defendant  has  fully  and  fairly  stated  the  case  to  his  co 
and  that  he  has  a  good  and  substantial  defense  on  the  merits  ( 
whole  of  the  plaintiff's  demand,  as  he  is  advised  by  his  said  co 
and  verily  believes  to  be  true,"  is  sufficient.  (Beetler  v,  Mitch( 
Wis.  52.)  The  affidavit  of  merits  must  be  made  and  served  wil 
tice  of  motion.  (Lynch  v,  Mosher,  4  How.  Pr.  86;  2  Code  Rej 
As  to  sufficiency  of  affidavit  of  merits,  consult  Richards  v.  Sw^ 
1  Code  Rep.  117;  Ellis  v.  Jones,  6  Hlhv.  Pr.  296;  3  How.  Pr 
Jordan  v.  Garrisson,  6  How.  Pr.  6;  Mixer  v.  Khun,  4  How.  Pr 

20.  By  Whom  Made. — The  affidavit  shall  be  made  by  tl 
fendant  himself,  but  may  be  made  by  defendant's  attorney  where  s 
reasons  are  shown.     Scott  v.  Gibbs,  2  Johns.  Ch.  116. 

21.  Pacts  to  b9  Proved. — ^The  facts  expected  to  be  proved 
be  stated  in  the  affidavit,  and  wherein  they  are  material  must  be  s 
(People  V.  Hayes,  7  How.  Pr.  248.)  And  the  facts  that  each  is  ex| 
to  prove  should  be  specifically  stated  where  there  is  any  contest 
the  convenience  of  witnesses.  Price  v.  Fort  Edward  Water  Wor 
How.  Pr.  51. 

22.  Granting  Motion  Discretionary. — The  granting  or 
ing  of  a  motion  to  change  the  venue  on  the  ground  of  conveniei 
witnesses  is  discretionary  with  the  trial  court,  and  subject  to  r 
only  in  cases  of  abuse.     Pierson  v.  McCahill,  22  Cal.  127. 

23.  What  Affidavit  should  State.-^The  motion  is  foi 
on  affidavit,  which,  if  grounded  on  the  convenience  of  witnesses,  s 
state  their  names  (Onondaga  Co.  v.  Sheppard,  19  Wend.  10;  6 
389),  and  residence.  (3  Hilly  445;  i  How.  Pr.  195.)  The 
ment  that  they  are  residents  of  the  county  merely  is  not  suffii 
(Anonymous,  6  Cow.  389;  Westbrook  v.  Merritt,  i  How.  Pr, 
see  Pierce  v.  Gunn,  3  HUl^  445;)  as  the  place  of  trial  will  b 
termined  by  the  county  in  which  the  witnesses  reside  rather  th 
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the  distance  they  must  travel,  (Hull  t;.  Hull,  i  Hill,  671;  People  t;. 
Wright,  5  Horvo,  Pr.  23.)  That  each  and  every  one  is  a  neccessary 
witness  must  appear,  and  that  without  the  testimony  of  each  he  could 
not  safely  proceed  is  also  essential.  (Onondaga  Co.  Bk.  v.  Shepherd, 
19  Wend,  10;  Satterlee  v.  Groot,  6  Cow,  33;  Anonymous,  3  Id.  425; 
Anonymous,  6  Cow.  389;  Constantine  v,  Dunham,  9  Wend,  431.) 
The  words  every  one  of  them  are  held  essential,  (/t/.)  It  must  appear 
that  the  witnesses  are  necessary  as  well  as  material.  (Satterlee  v.  Groot, 
6  Cow,  33;  see  Young  v,  Scott,  3  Hilly  32,  35.)  And  wherein  they 
are  material.  (People  ^.  Hayes,  7  How,  Pr,  238.)  And  that  without  them 
he  cannot  safely  go  to  trial.  (3  Wend,  425;  9 /</.  431.)  Very  little 
reliance  is  placed  by  the  courts  upon  a  general  allegation  of  the  mate- 
riality of  wiuiesses,  unless  it  be  shown  wherein  they  are  material. 
People  V.  Hayes,  7  How,  Pr,  248. 

24.    What  Affidavit  should  State.— The  affidavit,  in  New 
York,  should  state  among  other  things  that  lie  fully  and  fairly  stated 
his  case  to  counsel  (3    Wend.  425;  9  /</.  431;    3   Coiv.   14),  giving 
name  and  residence  of  such  counsel  (4  How,  Pr.  86;  3  /</.  412;  6  /</. 
296;  I  Code  Rep.  117),  and  has  fully  and  fairly  disclosed  to  him  the 
facts  which  he  expects  to  prove  by  each  (9  Wend,  10;  i  Hoilk  Pr.  55, 
70,  165;  I.  Hill,   668;    Am.  Ex.  Bk.  v.  Hill,  22  How.  Pr.  29);  and 
that  he  has  a  good  and  substantial  defense  upon  the  merits,  (i  Horcv.  Pr. 
162.)'  When  defendant  is  himself  a  counselor,  the  affidavit  maybe 
modified  accordingly.     (Cromwell  v.  Van  Rensselaer,   3   Cow.    346.) 
It  should '  also  state  the  name  of  the  county  designated  in  the  com- 
plaint as  the  county  of  trial,     (i  How,  Pr.  184;  i  Hill,  668.)    And 
'if    not     made    by  all  the  defendants,   the   reason   why.      7   How. 
Pr,  156. 

25.  When  Motion  may  be  Made. — It  would  seem  that  in 
Nevada  an  application  for  change  of  venue  for  convenience  of  witnesses 
is  proper  after  answer  filed  and  cause  set  for  trial.  (Sheckles  v. 
Shackles,  3  Kev,  404.)  'The  following  New  York  authorities  appear  to 
sustain  the  profKwition  that  a  motion  to  change  the  place  of  trial  on 
the  ground  of  convenience  of  witnesses  (Mason  v.  Brown,  6  Hotcv, 
Pr.  48 1 )  cannot  be  made  before  issue  joined.  (Mixer  v.  Kuhn,  4  Hoio. 
Pr.  409;  S.C.,  3  C,R.  106;  Barnard  v.  Wheeler,  3  Hoiv.  Pr,  71; 
Clark  V.  Pettibone,  2  Code  R.  78;  Hartman  v.  Spencer,  5  How.  Pr. 
135;  to  similar  effect,  Jefferson  Co.  Bank  v.  Prime,  3  A/.  278;  to  the 
contrary,  Schenck  v,  McKie,  4  Id.  246;  compare  Myers  v.  Fester,  Id 
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240 J  L}'nch  V.  Mosher,  Id.  86.)  Or  where  the  answer  denied  most 
the  material  allegations  of  the  complaint,  and  the  time  to  answer  v 
past  (Beardsley  v.  Dickerson,  4  How.  Pr,  81),  that  it  should  not 
made  before  issue.  Merrill  v.  Grinnell,  10  Id.  31;  Toll  v.  Cromwe 
12  Id.  79;  Hinchman  v.  Butler,  7  Id.  462;  Hubbard  v.  Nat.  Ins.  C< 
II  How.  Pr.  149;  Hinchman  v.  Butler,  7  Id.  462. 


:Ko.  822. 

Affidavit  on  the  Ground  of  Disqualification  of  the  Judge. 

■ » 

[Title.] 
[Venue.] 

C.  D.,  the  defendant  above  named,  being  duly  sworn 
deposes  and  says  as  follows: 

I  am  informed  and  verily  believe  that  the  Honorable 
X.  Y.,  Judge  of  the  Court  in  which  the  complaint  in 
this  action  is  filed,  is  disqualified  from  presiding  in  the 
same,  [he  being  related  to  the  plaintiff  within  three 
degrees  of  consanguinity,  to  wit:  a  brother  of  the 
plaintiff;  or  he  having  heretofore  acted  as  counsel  in 
this  action  on  the  part  of  the  plaintiff.] 

[Signature.] 
[Date.] 


Note. — This  affidavit  is  rarely  if  ever  made,  as  a  rule;  the  bare  sug- 
gestion to  the  Judge  of  any  one  of  these  facts  is  sufficient. 

26.  Bias  or  Prejudice. — Bias  or  prejudice  on  part  of  the  judge 
constitutes  no  legal  incapacity  to  sit  on  trial  of  a  cause,  nor  is  it  a  suffi- 
cient ground  to  authorize  a  change  of  place  of  trial.  (People  v.  Wil- 
liams, 24  Cat.  31.)  The  fact  alone,  that  the  judge,  on  a  previous  trial 
of  the  same  cause,  made  an  erroneous  ruling,  is  no  evidence  of  the 
existence  of  bias  or  prejudice  in  his  mind.     Id. 

27.  Consanguinity. — A  judge  who  is  related  to  either  of  the 
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parties  to  an  action  within  the  third  degree  of  consanguinity,  is  incom- 
petent to  try  an  action  between  them.  (De  la  Guerra  v.  Burton,  23 
CaL  592.)  If  a  judge  is  related  to  either  of  the  parties  to  an  action, 
by  consanguinity  or  affinity  within  the  third  degree,  he  is  disqualified 
from  acting  in  the  case  in  any  matter  except  in  the  arrihgement  of  the 
calendar  or  regulation  of  the  order  of  business.  Even  if  no  objection 
is  made,  he  has  no  right  to  act,  and  ought  of  his  own  motion  to  de- 
cline to  sit  as  judge.  In  such  case,  an  order  of  the  judge  dismissing 
the  action  is  void,  on  the  ground  of  his  incapacity  to  act.  (People  v, 
Jose  Ramon  de  la  Guerra,  24  Cal.  73. 

28.  Counsel  in  the  Case. — It  was  held  sufficient  cause  that 
the  judge  where  the  venue  was  laid  was  previous  to  his  appointment 
counsel  in  the  cause.  (2  Wend.  290.)  Where  the  Probate  Judge 
held  a  power  of  attorney  from  certain  persons  claiming  to  be  the  heirs 
at  law  of  the  deceased,  and  authorizing  him  to  receive  for  them  all 
money  and  property  which  they  might  be  entitled  to  from  the  estate, 
for  which  he  was  to  receive  a  per  centage  upon  the  proceeds  of  the 
estate,  and  that  these  proceedings  were  instituted  at  the  instance  of 
said  Probate  Judge,  a  change  of  venue  should  be  granted  under  the 
Statutes  1863,  p.  343,  §  66.  Estate  of  White,  CaL  Sup,  C/.,  Apl,  7!, 
1869;  citing  Oakley  iJ.  Aspinwall,  3  N,F,  547. 

529.  Infonnation  and  Belief. — An  affidavit  made  on  applica- 
tion to  change  the  place  of  trial,  which  states  "  that  the  Judge,  as  the 
affiant  is  informed,  and  verily  believes,  has  frequently  stated  that  he 
believes  the  affiant  guilty  of  the  crime  charged  in  the  indictment,  and 
has  frequently  expressed  himself  against  and  adversely  to  the  affiant  in 
connection  with  said  charge,"  does  not  merit  consideration,  as  it  con- 
tains a  mere  charge  upon  information  and  belief,  and  does  not  show 
how  the  information  was  obtained,  or  upon  what  the  belief  was  based. 
(Peoples.  Williams,  24  Cal.  31.)  And  we  might  add  that  such  an 
affidavit,  unless  some  facts  are  stated, 'ought  to  subject  the  party  mak- 
ing it  to  punishment  for  contempt. 

80.  Partisan  Feeling. — ^The  exhibition  by  a  judge  of  partisan 
feeling,  or  the  unnecessary  expression  of  an  opinion  upon  the  justice 
or  merits  of  a  controversy,  though  exceedingly  indecorous,  improper 
and  reprehensible,  as  calculated  to  throw  suspicion  upon  the  judgment 
of  the  Court,  and  bring  the  administration  of  justice  into  contempt,  are 
not,  under  our  Statute,  sufficient  to  authorize  a  charge  of  venue,  on  the 
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ground  that  the  judge  is  disqualified  from  sitting.  The  law  establw 
a  different  rule  for  determining  the  disqualification  of  judges  from 
applied  to  jurors.     McCauley  v,  Weller,  1 2  Cal.  5(x>. 

31.    Transfer  of  Cause. — Where  a  judge  is  incapacitated  u 

« 

as  such,  the  action  should  be  transferred — not  dismissed;  an  c 
dismissing  the  action  would  be  null  and  void.  Burton  v.  Covarni 
April  7] y  1865,  not  reported. 


J\ro.  823. 

Form  of  Motion  under  the  New  York  Practice  ^  on  Notice  without 
[Title.] 

Please  take,  notice,  that  on  an  affidavit  of  whi 

copy  is  herewith  served  on  you,  and  upon  the  comp 

in  this  action,  and  the  demand  to  change  the  pla 

trial    heretofore  •  served  on  you,  the  undersigned 

move  the  Court,  at  a  special  term  to  be  held  at  .... 

on  the  ....  day  of ,   18 .  . ,  at   ....   o*c 

that  the  place  of  trial  in  this  action  be  changed  froi 

County  of    to  the   proper  county,   viz. 

Coutity  of  [designating  if\. 

[Signature.] 
[Address,  J 
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Demand  /or  Change, 


[Title.] 


1  hereby  demand  that  the  place  of  trial  of  this  cause 
be  changed  to  the  proper  county,  viz.,  the  County 
of 

[Signature.] 
[Date.] 

\Address,  ] 


32.  Demand. — In  New  York,  to  procure  a  change  of  the  place 
of  trial,  a  demand  is  first  necessary,  the  service  of  which  is  an  essential 
prerequisite  to  the  motion.  {N^V.  Codej^  126]  Vermont  Cent.  R.R. 
Co.  V,  Northern  R.R.  Co.,  6  How,  Pr,  106.)  And  if  the  plaintiff  fails 
to  consent  to  the  demand,  application  must  be  made  to  the  Court. 
Id.;  Hasbrouck  t;.  McAdam,  4  How,Pr,  342;  March  v.  Lowry,  16 
How,  Pr.  41  ;  26  Barb,  197  ;  Houckz/.  Lasher,  17  How,  Pr,  520. 

38.  Statement  in  Demand. — In  the  demand,  the  name  of  the 
proper  county  to  which  a  removal* is  sought  must  be  inserted.  (Beards- 
ley  V,  Dickerson,  4  How,  Pr,  81.)  And  service  must  hp  made  on  the 
opposite  counsel  before  the  time  for  answering  expires.  (Milligan  v, 
Brophy,  2  Code  R,  118.)  But  it  may  be  made  simultaneously  with  the 
service  of  the  answer.  (Main  v,  Remsen,  ^  Id,  138.)  But  not  after, 
although  defendant  answered  before  his  time  had  expired.  (Milligan 
V.  Brophy,  2  Code  R,  118.)  But  on  a  motion  to  change  place  of  trial, 
under  Subdivisions  2  and  3  of  Section  1 26,  a  previous  demand  in  writing 
is  not  necessar^.  Either  party  may  move  when  an  impartial  trial  could  not 
be  had,  or  when  convenience  of  witnesses  would  be  promoted.  (Hinch- 
man  v,  Butler,  7  How,  Pr,  462.)  A  demand  specifying  an  improper 
county  is  irregular.  (Beardsley  v,  Djckerson,  4  How,  Pr.  81.)  On  a 
demand,  there  must  be  an  order  or  consent;  mere  service  of  demand 
is  not  sufficient.  (Hashbrouck  v,  McAdam,  4  How.  Pr.  332  ;  3  Code 
R.  39.)  In  a  demand  to  change  the  place  of  trial  to  the  proper  county, 
any  suggestion  as  to  which  is  the  proper  county  is  surplusage.  Phil- 
brick  V.  Boyd,  16  Abb,  Pr,  393. 
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J^O,  825. 

Order  to  Show  Cause  Thereon, 
[Title.] 

On  the  following  affidavit, 

Ordered,  that  the  plaintiff  show  cause,  at  the 


term  of  the  Court,  to  be  held  at,  etc.,  on,  etc.,  why  the  Court 
should  not  change  the  place  of  trial  to  the  County  o 

and  let  all  the  plaintiff's  proceedings  hereii 

be  stayed  until  the  further  order  of  the  Court. 

Note. — ^This  is  not  the  practice  in  California. 


J^o.  826. 

Order  to  Show  Cause,  with  Stay  o/  Proceedings,  under  the'  New    J 

Practice, 
[Title.] 

On   the   foregoing   affidavit,  and   on  the   pleadii 
therein  mentioned,  let  the  plaintiff  show  cause,  at ...  . 

on  the  ....  day  of ,  at  . .  .  .  o'clock  in  the  . 

noon,  or  as  soon  thereafter  as  counsel  can  be  heard,  ^ 
the  place  of  trial  of  this  action  should  not  be  char 

from  the  County  of to  the  County  o^ ....  . 

and  why  the  defendant  should  not  have  the  costs  of 
motion,  and  such  other  relief  as  may  be  just.  Anc 
til  the  determination  of  this  motion,  let  all  procee< 
on  the  part  of  the  plaintiff  be  stayed. 


CHANGE   OF   PLACE   OF   TRIAL.  73 

[Order  /^evoking  Siay  of  Proceedings, \ 
[Title.] 

\C0mmence7nent  as  in  Form  No.  22,  Vol,  L,  p.  182.] 

The  plaintiff  in  the  above  cause  having  presented 
and  filed  with  me  an  affidavit  showing  such  facts  as 
will  entitle  him  to  retain  the  venue  in  this  cause,  I  hereby 
revoke  the  order  to  stay  proceedings  granted  by  me 
on  the  date  of  the  order. 


•     • 


JVo.  828. 

Affidavit  Resisting  Motion  for  Change. 
[Title.] 
[Venue.] 

A.  B.,  plaintiff  above  named,  being  duly  sworn,  says 
as  follows : 

I.  I  have  fully  and  fairly  stated  to  E.  F.,  my  counsel 

in  this  cause,  who  resides  at ,  in  the  County 

of ,  the  facts  which  I  expect  to  prove  by  each 

and  every  one  of  the  following  witnesses,  viz.,  G.  H., 

of  the  town  of ,  J.  K.,  of  the  town  of , 

L.  W.,  of  t|^  town  of ;  all  of  whom  reside  in 

said  County  of ;  and  that  they  are,  each  and 

every  one  of  them,  material  and  necessary  witnesses  for 
me  on  the  trial  of  this  cause,  as  I  am  advised  by  said 
counsel,  and  as  I  verily  believe  ;  and  that  without  the 
testimony  of  eyh  and  every  one  of  said  witnesses  I 
cannot  safely  proceed  to  the  trial  of  this  cause,  as  I  am 
also  advised  by  my  said  counsel,  and  verily  believe. 
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11.  That  the  facts  which  I  expect  to  prove  bysai 
witnesses  are  as  follows :  [state  in  detail  the  facts  afi 
circumstances  expected  to  be  proved  by  each  witnes 
naming  him,  and  the  materiality  of  those  facts?^ 

[Signature.] 
\7uraL\ 


34.  Convenienoe  of  Witnesses. — Where  a  change  of  ve 
is  asked  by  defendant  on  the  ground  of  his  residence,  if  the  com 
ience  of  witnesses  requires  that  the  action  should  be  retained  for 
in  the  court  where  it  was  commenced,  the  plaintiff  should  present 
fact  in  opposition  to  the  motion,  and  if  he  neglects  to  do  so,  it  is  dc 
ful  whether  he  can  afterwards  apply  to  the   court  to  which  it  has 
been  removed,  to  have  it  sent  back  again.     (Pierson  z/.  McCahil 
Cal.  127.)    The  affidavits  show  that  the  acts  complained  of  were  • 
mitted  in  the  city  of  San  Francisco,  and  prima  facie  the  convenien 
witnesses  would  require  that  the  action  should  be  tried  in  that  Co 
The  affidavits  of  both  parties  show  that  a  greater  number  of  the  witi 
to  the  act  committed,  and  the  injury  caused  thereby,  reside  ii 
Francisco ;  and  even  those  who  reside  in  Sonoma  County  can  tra 
San  F'rancisco  nearly  as  conveniently  as  to  the  county  seat  of  the  f 
County.     Fickens  v.  Jones,  October  T.,  1863,  not  reported. 

35.  Form. — The  plaintiff's  affidavit  should  be  in  form  an( 
stance  similar  to  that  required  of  the  defendant.  (Onondaga  C 
».  Shepherd,  19  Wend,  10  ;  American  Exchange  Bk.  v.  Hill,  22 
Pr,  29.)  Affidavits  to  oppose  a  motion  for  a  change  of  place  c 
on  the  ground  of  convenience  of  witnesses,  as  well  as  the  movi 
davits,  should  state  what  is  expected  to  be  proved  by  the  \vi 
American  Exchange  Bk.  v.  Hill,  22  How*  Pr,  29.  ^ 

36.  Jurisdiction. — The  voluntary  appearance  of  a  party 
a  change  of  venue  gives  the  Court  jurisdiction  over  his  pen 
waives  all  prior  informalities.     Powers  v,  Browder,  13  Jlfo,  i  5^ 

37.  Not  the  Proper  County. — A  motion  to  change  t 
of  trial,  on  the  ground  that  the  county  named  is  not  the  prope 
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cannot  be  resisted  on  the  ground  of  convenience  of  witnesses.  (7  Haw, 
Pf'  356;  Interna.  Life  Assurance  Co.  v,  Sweetland,  14  Alb,  Pr.  240.) 
As  a  matter  of  practice,  where  defendant  moves  to  transfer  the  cause  to 
the  county  of  his  residence,  plaintiff  may  resist  by  a  counter  motion 
to  retain  the  cause  on  account  of  the  convenience  of  witnesses,  not- 
withstandmg  the  residence  of  defendant,  and  then  defendant  can  reply 
to  the  allegations  as  to  the  convenience  of  witnesses;  or  plaintiff,  in- 
stead of  a  counter  motion,  may  simply  resist  the  motion  of  defendant, 
but  reasonable  time  should  be  allowed  defendant  if  desired,  to  meet  the 
matter  set  up  in  opposition  to  the  original  motion.  (Loehr  v,  Latham, 
15  Cal.  418;  see  Jenkins  v.  California  Stage  Co.,  22  Cal,  537.)  On 
motion  by  defendant  to  change  the  place  of  trial,  on  ground  that  he  is 
sued  in  the  county  in  which  he  does  not  reside,  if  plaintiff  resist  the 
motion  because  of  the  convenience  of  witnesses,  the  .evidence  as  to  the 
convenience  should  be  as  full  and  particular  as  that  which  is  required 
upon  application  for  this  cause  to  transfer  the  trial  to  another  county. 
The  aflSdavit  must  state  the  names  of  the  witnesses.  (Loehr  v,  Latham, 
15  CaL  418.)  As  to  opposition  of  plaintiff,  on  ground  of  convenience 
of  witnesses,  consult  (Moore  v,  Gardner,  3  Code  Rep.  224;)  subsquent 
to  which  decision  the  law  had  been  changed.  (See  Mason  v.  Brown,  6 
Hew,  Pr,  483.)  In  certain  cases  the  doctrine  of  (Mason  v.  Brown)  will 
not  obtain.  See  Parker  v,  Carnley,  7  How,  Pr,  356. 
» 

38.  Plaintiff*  may  Oppose. — ^The  plaintiff  may  oppose  the  mo- 
tion by  affidavit  showing  material  witnesses  (i  How.  Pr.  56)  residing 
in  the  county  named  as  the  county  of  trial;  (2  Caine's  Rep.  374;  3  Id, 
95;  2  Johns.  481;  7  Cow.  102;  19  Wend,  10;)  and  unqualifiedly  that 
he  has  witnesses  in  or  near  the  county  named,  of  an  equal  or  greater 
number  than  those  named  in  defendant's  affidavit.  (12  Wend.  294;  i 
HUl,  668,  671;  5  Cow,  414;  Austin  v.  Hinkley,  13  How,  Pr.  576.) 
The  motion  for  change  of  place  of  trial  for  convenience  of  witnesses 
will  not  in  all  cases  be  denied,  where  plaintiffs  witnesses  outnumber 
those  of  defencifcit.     5  Hill,  509;  1  How,  Pr,  j^, 

39.  Re-Change  of  Venue. — In  New  York,  after  the  venue  is 
changed  to  proper  county,  the  plaintiff  can  move  to  change  it  back 
to  the  county  originally  named  in  the  complaint,  if  the  convenience 
of  witnesses  requires.  But  on  the  defendant's  motion,  the  con- 
venience of  witnesses  cannot  be  taken  into  account.  The  defend- 
ant has  no  opportunity  to  be  heard  on  that  question,  or  at  least  none  to 
present  any  affidavit  in  relation  to  it.     (Moore  v.  Gardner,  5  How.  Pr, 
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243;  Park  V,  Carnley,  7  /<^.  355;  Hubbard  v.  National  Protection 
Co.,  II  Id.  149;  International  Life  Assurance  Co.  p.  Sweetlam 
AM,  Pr.  240.)  But  where  the  motion  is  delayed  till  after  issue  jo 
the  convenience  of  witnesses  may  be  regarded.  Mason  v.  Bro' 
I/au).  Pr.  481. 

f 
40.    Time. — Time  to  file  counter-affidavits,  on  a  motion  to  cl 

the  place  of  trial,  is  a  matter  of  discretion  in  the  lower  court,  an 

not  be  reviewed  on  appeal.     Pierson  v.  McCahill,  22  Cai.  127. 


jYo.  S29. 

Order   Denying  Motion, 
[Title.] 

[^Commencement  as  in  Form  No.  22,  Vol.  I.^  p. 

It  is  hereby  ordered  that  the  motion  to   chanc 
place  of  trial  in  this  action  be  denied,  with  .  .  . 
dollars  costs. 


41.  Costs. — Where  the  motion  is  denied  because  the  pa] 
defective,  the  costs  of  the  motion  are  made  absolute.  (Sill  v 
bull,  I  Cow.  589.)  So,  where  it  was  manifest  that  the  mot 
made  for  the  purposes  of  delay.  (Kilbourne  v,  Fairchild,  i 
293;  and  see  Anonymous,  18  Id,  514.)  Where  the  motion 
after  the  cause  is  noticed  for  trial,  if  the  motion  is  denied,  the 
ant  will  be  obliged  to  pay  the  costs  of  the  plaintiff  in  preparini 
up  to  the  time  of  the  order  staying  proceedings.  (Budd  v,  M 
Cow,  47.)  If  granted,  it  will  be  on  condition  of  the  mymen 
costs.    Carpenter  v.  Watrous,  5  Wend.  102. 

42.  Dismissal— Efl^ot  of. — When  two  motions  are  p 
an  action  at  the  same  time,  one  to  change  the  venue,  and  o 
miss,  an  entry  of  a  judgment  of  dismissal,  without  any  fori 
denying  the  motion  to  change  the  venue,  is  a  virtual  denial  of 
People  V.  Jose  Ramon  de  la  Guerra,  24  Cal,  73. 

48.    Motion — ^Too  Late. — Where  a  motion  was  made 
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the  venue  on  the  ground  that  neither  of  the  parties  resided  in  the  dis- 
trict, where  no  objection  was  made  in  the  answer,  and  after  nearly  six 
months  had  elapsed  before  the  objection  was  taken :  Held^  that  the  mo- 
tion came  too  late,  and  was  properly  rejected.  Tooms  v,  Randall,  3 
Cal.  438. 

44.  Order — ^AppeSd  from. — ^An  appeal  from  an  order  refusing 
to  change  the  venue  of  an  action,  operates  as  a  stay  of  all  further  pro- 
ceedings in  the  case  in  the  court  below  until  such  an  appeal  is  deter- 
mined. (Pierson  v,  McCahill,  23  CaL  249.)  The  statutes  have  been 
changed  and  no  appeal  lies  in  such  a  case.  An  order  refusing  a 
change  of  venue  on  the  application  of  defendant  in  a  criminal  prose- 
cution will  only  be  received  in  cases  of  gross  abuse  of  discretion. 
(People  V.  Fisher,  6  CaL  154.)  But  it  is  not  to  be  supposed  that  the 
Supreme  Court  will  trust  implicitly  in  the  discretion  of  inferior  courts. 
People  V,  Lee,  5  Cal,  353. 

45.  When  Motion  -will  be  Denied. — Motion  will  be  denied 
when  it  is  clear  defendant's  object  is  merely  delay.  (12  Wend,  293;  22 
Id,  615;  \o  Id,  571.)  Or  where  his  affidavit  is  defective.  (19  Wend, 
617;  9  Id,  431;  22  Id,  636;  2  Hill,  359.)  Or  where  by  stipulation 
evidence  is  confined  to  facts  occurring  in  the  county  where  venue  is 
laid.  (Smith  v,  Averill,  i  Barb,  28.)  Or  where  plaintiff  undertook  to 
bear  all  expenses  of  bringing  defendant's  witnesses.  (Worthy  v,  Gil- 
bert, ^  Johns,  492;  but  see  Rathbone  v,  Harmon,  4  Wend.  208.)  Or 
where  after  service  of  papers  for  a  motion  to  change  venue,  plaintiff 
amended  his  complaint  changing  the  venue;   (i  Hill,  374;)  or  agreed 

'  to  change  the  venue.  (2  Wend,  498.)  Or  where  defendant  suffered  a 
default.  (4  Hill,  69.)  A  change  of  venue  is  properly  refused,  unless  a 
party  has  complied  with  the  requisition  of  the  Statute.  (Lewin  v,  Dille, 
17  AIo.  64.)  Probable  delay  of  trial  in  the  county  which  would  other- 
wise be  most  convenient  is  a  reason  for  refusing  the  change.  King  v, 
VanderbiJt,  7  Haw,  Pr,  385;  Goodrich  v,  Vanderbilt,  Id,  467. 


78  CHANGE   OF    PLACE    OF    TRIAL. 

JVo.  830. 
Order  Granting  Change  of  Place  of  TriaL 

[Title.] 

[^Commencement  as  in  Form  22,  Vol.  I.,  p.  182.] 

It  is  hereby  ordered  that  the  place  of  trial  of  this 
action  be  and  hereby  is  changed  from  the  County  of 
to  the  County  of 

48.  Defective  Affidavit.— The  fact  that  the  affidavit  for  a 
change  of  venue  may  be  defective  will  not  render  the  order  changing 
the  venue  a  nullity,  nor  should  the  case  be  dismissed  for  this  defect. 
The  objection  should  be  made  at  the  time  the  petition  for  a  change  is 
presented.     Potter  v,  Adams,  24  Mo.  159. 

47.  Judioial  Action. — Although  the  affidavit  upon  which  the  ap- 
plication to  change  the  venue  of  an  action  is  made  may  not  show  any 
legal  cause  for  such  change,  still  if  the  Court  grants  the  application,  it 
has  acted  judicially  upon  a  matter  within  its  cognizance,  and  where  it 
was  clothed  with  discretion,  and  by  the  order  the  place  of  trial  becomes 
changed  (The  People  v.  Sexton,  24  Cal.  78),  it  is  error  in  the 
Court  to  refuse  to  change  the  place  of  trial  upon  a  proper  showing. 
Grewell  v,  Walden,  23  CaL  165. 

48.  Proosedings  and  Practice. — If  the  defendant  procures  a 
chang&of  venue,  the  plaintiff  may  pay  the  costs  and  transmit  the  papers 
to  the  county  fixed  as  the  place  of  trial,  and  have  the  case  placed  on 
the  calendar  and  tried.  (Brooks  v,  Douglass,  32  Cal.  208.)  On  a 
motion  to  change  the  place  of  trial,  the  costs  were  usually  made  to 
abide  the  event  of  the  suit,  whether  the  motion  be  granted  or  denied. 
(Gidney  v.  Spelman,  6  Wend.  525;  Norton  v.  Rich,  20  Johns.  475;  but 
see  Worthy  v.  Gilbert,  4  Id.  492.)  But  it  may  be  otherwise  where 
plaintiff  has  not  complied  with  a  demand.  (Hubbard  v.  National  Pro- 
tection Ins.  Co.,  II  Haiv.  Pr.  149.)  As  to  costs  in  special  cases,  see 
Purdy  V.  Wardell,  10  Wend.  619;  Donaldson  v,  Jackson,  9  Id.  450. 

49.  Service  of  Order. — In  New  York,  a  certified  copy  of 
this  order  must  be  ser  -ed  upon  the  plaintiff;  otherwise  the  plaintiff  may 
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proceed  as  if  the  place  of  trial  had  not  been  changed.  (Root  v,  Tyler, 
1%  Johns,  335;  Keep  v.  Tyler,  4  Cow.  541.)  An  appearance  and  trial 
is  a  waiver  of  any  irregularity  in  the  change  of  venue.  (Bettis  v.  Lo- 
gan, 2  Mo,  2.)  A  change  of  place  of  trial  leaves  all  the  other  proceed- 
ings unchanged.    -Gould  v.  Chapin,  4  How,  Pr,  185;  2  C.R,  107. 


CHAPTER  VI. 


TRANSFER  OF  CAUSES. 


50.  Causes  may  be  removed  from  one  district  or 
county  to  another  county  or  district,  in  the  manner  pro- 
vided by  the  Statute.  (Reyes  v.  Sanford,  5  CaL  117.) 
Firsty  Causes  in  a  district  court  may  be  transferred  to 
another  district  court.  Second^  Causes  in  a  county 
court  to  a  district  court,  or  another  county  court. 
Third,  Causes  in  a  probate  court  to  a  district  court, 
or  other  probate  court.  Fourth,  Causes  in  a  justice's 
court  to  another  justice's  court  in  the  same  county. 
{Laws  of  CaL  ^  5,600.)  The  plaintiff  commenced 
an  action  of  forcible  entry  and  detainer  against 
the  defendant,  in  a  justice's  court.  The  Justice,  instead 
of  trying  the  case,  certified  it  to  the  District  Court. 
Heldy  that  the  transfer  was  illegal,  and  could  not  defeat 
the  plaintiff's  rights  'by  operating  a  discontinuance. 
Larue  v.  Gaskins,  5  CaL  507. 
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JVo.  831. 

Order  lo  Transfer   Cause  to  Another  Court,  on  Account  of  Disability 

of  the  Judge, 
[Title.] 

It  being  shown  to  the  Court  by  G.  H.,  of  counsel  for 
the  defendant,  that  the  Judge  of  this  Court  was  hereto- 
fore of  counsel  in  a  cause  involving  the  same  title  which 
is  in  issue  in  this  cause: 

Wherefore  it  is  ordered,  that  this  cause  be  transfered 

to  the  District  Court  of  the ....  Judicial  District 

for  trial. 

J^o.  832. 

Notice  of  Time  and  Place  of  Trial  of  Transferred  Action, 

m 

[Title.] 

To  A.  B.,  the  plaintiff  in  the  above-entitled  action, 
and  C.  D.,  the  defendant  in  said  action: 

You  will  please  take  notice  that  the  said  action,  trans- 
ferred to  the  abbve  entitled  court  from  the 

Court  of  the Township,  in  the 

County  of ,  is  set  for  trial  before  me,  at  my 

court-room  in  said Township,  in  said 

County,    the    day   of   ,    1 8 .  . ,    at    .... 

o'clock,  P.M. 

J.  p., 

[Date.]  'Justice  of  the  Peace  of 

said Tmvnship, 

REMOVAL  TO   UNITED   STATES   COURTS. 

51.  Under  the  Act  of  Congress  of  1789,  and  the 
Statute  of  this  State  of  1855,  respecting  the  transfer  of 
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actions  from  a  State  to  a  United  States  court,  the  Court 
to  whom  the  application  is  made  must,  before  granting 
it,  be  satisfied  that  the  application  is  founded  upon  facts 
which  entitle  the  applicatit  to  the  order,  and  for  this 
purpose  has  the  right  to  inquire  into  the  truth  of  the 
facts  set  forth  in  the  petition,  as  well  as  to  investigate 
the  sufficiency  of  the  security.  (Orosco  v.  Gagliardo, 
22  CaL  83.)  In  general,  a  removal  to  a  federal  court 
in  a  case  within  the  provisions  of  the  Acts  of  Congress, 
is  a  matter  of  right.  (Gordon  v.  Longest,  i6  Pet.  97.) 
But  the  petition  cannot  be  filed  nunc  pro  tunc,  where 
the  Court  see  that  it  was  not  filed  till  a  subsequent 
term.  Gibson  v  Johnson,  Pet.  C.  Ct.  44;  Ward  v. 
Arredondo,  i  Paine,  410. 

52.  The  amount  involved  must  be  five  hundred 
dollars,  to  authorize  a  removal.  ( Gen.  Laws  of  Cal. 
^  5,606;  Ladd  £/.  Tudor,  3  Woodb,  &  M.  325.)  But 
an  amendment  reducing  the  amount  will  not  affect 
his  right.  (Kanouse  v.  Martin,  15  How.  U.S.  198;^ 
and  see  Wright  v.  Wells,  i  Pet.  C.  Ct.  220.)  The 
sum  demanded  in  the  complaint  may  be  referred  to  as 
presumptively  the  amount  in  controversy.  (Gordon  v. 
Longest,  16  Pet^  97;  Kanouse  v,  Martin,  15  How.  US. 
198;  Munns  v.  Dupont,  2  Wash.  C.  Ct.  463.)  As  to 
whether  the  plaintiff  may  defeat  the  petition  by  amend- 
ing so  as  to  reduce  the  amount,  or  by  releasing  a  part 
of  the  claim,  see  Kanouse  v.  Martin,  15  How.  U.S. 
198;  People  V.  New  York  C.  P.,  2  Den.  197;  Disbrow 
V.  Driggs,  8  Abb.  Pr.  305,  n.;  Wright  v.  Wells,  Pet.,  C. 
Ct.  220. 

53.  The  requirement  of  the  Statute  that  the  petition 

must  be  filed  at  the  time  of  entering  the  appearance, 

6 
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means  that  they  must  be  simuharieous  acts.  The  pe- 
tition cannot  be  filed  after  an  act  which  amounts  to  an 
appearance,  even  though  early  notice  was  given  of  an 
iatent  to  move.  (Redmond  v.  Russell,  12  yohns.  153-) 
As  to  proceedings  after  removal  and  the  effect  of  removal, 
consult  {^Gen.  Laws  of  Cal.  \  5,607;  Martin  v.  Kanouse, 
I  Blatchf.  149;  McLeod  v.  Duncan,  5  McLean,  342; 
Gier  v.  Gregg,  4  Id.  2Q2 ;  Kanouse  v.  Martin,  1 5  I/ozv. 
U.S.  198;  Sayles  v.  Northwestern  Ins.  Co.,  2  CurL  C. 
Ct.  21 2  \  McVaughter  v.  Cassily,  4  McLean,  351;  Clarke 
V.  Chase,  1 1  Law  Rep.  394.)  As  to  surrender  of  dis- 
charge of  bail,  (Holbrook  v.  Seagraves,  4  Law  Rep. 
143.)  As  to  obtaining  copies  of  records  and  proceed- 
ings, see  4  Stat,  at  L.  b^^^;   i  Bright.  129. 

REMOVAL    BY    UNITED   STATES    OFFICERS. 

54.  Suits  against  revenue  officers,  on  account  of  acts 
done  under  color  of  office,  may  be  removed — ^proceed- 
ings prescribed.  (4  Stat,  at  L.  633;  14  Stat,  at  L.  171.) 
So  of  a  collector  who  withholds  from  an  informer  pro- 
ceeds from  a  forfeiture  on  breach  of  revenue  laws. 
(Van  Zandt  v.  Maxwell,  2  Blatchf.  421.)  This  right  is 
independent  of  the  amount  in  controversy.  (Wood  v. 
Matthews,  2  Blatchf.  370;  S.C,  23  W.  735.)  Such 
application  must  state  facts  sufficient  to  enable  the 
Court  to  decide  whether  the  case  is  within  the  provisions 
of  the  Act.  (Salem  and  Lowell  R.R.  Co.  v.  Boston 
and  Lowell  R.R-  Co.,  11  Law.  Rep.  {N.S.)  210.) 
Proceedings  in  such  cases  after  removal,  see  Coggill  v. 
Lawrence,  2  Blatchf  304. 

55.  Suits  for  military  arrests  against  any  officer, 
cLvil  <or  military,  or  against  any  other  person,  for  an 
arrest  or  imprisonment,  for  any  act  done  by  virtue  or 
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authority  derived  from  or  exercised  under  the  President 
of  the  United  States,  or  any  Act  of  Congress,  may  be 
removed  to  the  federal  courts.  {^Act  of  March  3,  1863; 
12  Stat,  at  L.  7^S\  2  Bright.  198;  amended,  14  Siat. 
at  L.  46;  Hodgson  v.  Millward,  3  Granfs  Cas.  418; 
Commonwealth  v.  Artman,  Id.  436.)  Trover  for  a 
mare.  Plea  that  defendant  did  not  take  her  in  his  pri- 
vate capacity,  or  for  his  own  use,  but  as  a  captain  in 
the  United  States  Army,  for  its  use.  Where  no  color 
of  authority  exercised  under  the  President  of  the  United 
States  or  of  any  Act  of  Congress  was  shown,  the  prayer 
for  removal  to  a  federal  court  was  refused.  (Short  v. 
Wilson,  I  Bush.  350;  Erfort  v,  Bevinos,  Id.  460.)  But 
a  like  prayer  was  granted  in  Edwards  v.  Ward,  2 
Bushy  60  5. 

REMOVAL  ON  THE  GROUND  OF  ALIENAGE. 

56.  If  a  suit  be  commenced  in  any  court  of  this 
State,  against  an  alien,  and  the  matter  in  dispute  exceeds 
the  sum  of  five  hundred  dollars  exclusive  of  costs,  the 
defendant,  upon  petition,  may  have  the  cause  removed 
for  trial  into  the  next  circuit  court  or  district  court  of 
the  United  States  having  the  powers  and  jurisdiction  of 
a  circuit  court.  Gen.  Laws  of  Cal.  \  5,60 5;  Matthews 
V.  Lyall,  6  McLean^  13;  Brownell  v.  Gordon,  i 
McAlL  207. 

57.  To  authorize  a  transfer  of  an  action,  in  which 
there  are  several  defendants,  from  a  state  court  to  a 
United  States  Court,  under  the  provisions  of  the  Judi- 
ciary Act  of  1789,  on  the  ground  of  the  alienage  of 
parties  defendant,  all  the  defendants  must  be  within  the 
description  of  the  persons  entitled  to  a  transfer,  and  all 
must  join  in  the  application.     (Calderwood  v.  Hagar,  20 
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Cal.  167.)  As  to  whether  one  of  several  defendants 
may  alone  petition,  compare  Jackson  v.  Stiles,  4  yohns, 
493;  Vandevoort  v.  Palmer,  4  Duer,  677;  Livingston 
V.  Gibbons,  4  yohns.  Ch.  94;  Norton  v.  Hayes,  4  Den. 
245;  Suydam  v.  Smith,  i  Id.  263;  Beardsley  v.  Torrey, 
4  Wash.  C,  C.  286;  Smith  v.  Rines,  2  Sumn.  339; 
Ward  V.  Arredondo,  i  Paine ^  410. 

58.  Thus,  where  in  an  action  of  ejectment  com- 
menced in  a  state  court  against  several  defendants,  some 
of  whom  were  citizens  of  the  United  States  and  of  this 
State,  and  one  of  whom  was  an  alien  residing  in  the 
State,  an  application  was  made  by  the  alien  defendant 
for  a  transfer  of  the  case  to  the  United  States  Circuit 
Court,  under  the  provisions  of  said  Act,  which  was 
denied:  Held,  that  the  denial  was  proper.  (Calder- 
wood  V.  Hager,  20  Cal.  167.)  So  held  where  the 
action  had  been  dismissed  as  to  one  of  the  defendants. 
(Reed  v.  Calderwood,  22  Cal.  463.)  So,  also,  all  de- 
fendants in  an  action  in  a  state  court  must  be  aliens  or 
citizens  of  another  State  to  authorize  the  removal  of  the 
cause  to  a  federal  court  for  trial.  (Calderwood  v.  Bra- 
ly,  28  CaL  97,)  If  there  are  two  defendants,  the  cause 
cannot  be  removed  on  the  application  of  one.  Beards- 
ley  V.  Torrey,  4  Wash.  C.  C.  286;  Ward  v.  Arredondo, 
I  Paifte,  410;  Smith  v.  Rines,  2  Sumn.  238. 

59.  The  United  States  courts  have  no  jurisdiction 
based  upon  the  citizenship  of  the  parties,  over  actions 
between  aliens  and  aliens,  but  only  over  actions  between 
citizens  and  aliens.  (Orosco  v.  Gaglialardo,  22  Cal.  83.) 
So,  a  suit  brought  by  an  alien  jointly  with  a  citizen  is 
not  within  the  Statute.  (Denniston  v.  N.Y.  and  New 
Haven  R.R.  Co.,  2  Abb.  Pr.  278,  415.     Alleging  that 
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the  party  is  a  resident  is  not  sufficient.  (Corp  v.  Ver- 
™lyc»  3  yohns.  145.)  The  facts  as  to  alienage  and  citi- 
zenship of  defendant  should  appear  by  the  writ  or  other 
papers  filed  in  the  state  court.  Ladd  v.  Tudor,  3  Woodb. 
&  M,  325. 

60.  One  of  several  parties  defendant  to  a  cause 
pending  in  one  of  the  courts  of  this  State  filed  his  affi- 
davit for  its  removal  to  the  United  States  District  Court, 
on  the  ground  that  he  was  an  alien.  Held,  that  it  must 
appear  that  the  contest  was  between  a  citizen  of  this 
State  and  a  citizen  of  a  foreign  State.  (Welch  v.  Ten- 
nent,  4  Cal.  203;  Greely  v.  Townsedd,  25  Id.  604.)  No 
appeal  lies  from  an  order  made  before  final  judgment, 
refusing  to  transfer  a  cause  from  a  district  court  of  this 
State  to  the  United  States  Circuit  Court  for  trial,  be- 
cause the  defendant  is  an  alien.  Brooks  v.  Calderwood, 
19  CaL  124. 

REMOVAL     ON     THE     GROUND     THAT     THE      PARTIES    ARE 

CITIZENS   OF    DIFFERENT   STATES. 

61.  If  a  suit  be  commenced  in  any  court  of  this 
State,  by  a  citizen  thereof,  against  a  citizen  of  another 
State,  and  the  matter  in  dispute  exceeds  the  value  of 
five  hundred  dollars  exclusive  of  costs,  the  defendant 
may,  upon  petition,  have  the  cause  removed  to  a  United 
States  Court  having  the  power  and  jurisdiction  of  a 
United  States  Circuit  Court.  Gen,  Laws  of  CaL 
IF  5.606. 

62.  By  the  Act  of  Congress  of  March  2,  1807, 
in  controversies  between  citizens  of  different  States, 
where  the  amount  in  controversy  exceeds  five  hundred 
dollars  exclusive  of  costs,  either  party  may  make  affi- 
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davit  that  he  has  reason  to  and  does  believe  that  from 
prejudice  or  local  influence  he  will  not  be  able  to  ob- 
tain justice  in  such  state  court,  and  at  any  time  before 
hearing  may  petition  such  state  court  for  a  removal  of 
the  cause  to  the  Circuit  Court  of  the  United  States, 
of  the  district  where  the  suit  is  pending.  (14 
U.S.  Stat,  at  L.  558.)  (For  construction  of  this  Act, 
see  Fisk  v.  Chicago  R.R.  Co.,  4  Abb.  Pr.  453;  see, 
also,  Act  of  Jul.  27,  1 86 5;  14  Stat,  at  L.  306.)  Where 
in  a  suit  concerning  a  title  to  land,  either  party  claims 
under  a  grant  from  another  State,  he  may  have  a  re- 
moval of  the  cause  to  the  United  States  Circuit  Court 
in  certain  cases.     Act  of  Cong.   1789,  §  12. 

63.  The  plaintiffs  must  be  citizens,  of  the  State  in 
which  the  suit  is  brought,  and  all  the  defendants 
citizens  of  another,  to  authorize  the  removal.  Hub- 
bard V.  Northern  R.R.  Co.,  3  Blatchf.  84;  S.C.,  25 
Vt.  715;  7  Law  Rep.  (N.S.)  316;  Wilson  v.  Blodgett, 
4  McLean,  363;  Wood  v.  Davis,  18  Haw.  U.S.  467. 

CORPORATION    A   CITIZEN. 

64.  A  corporation  is  a  citizen,  within  the  meaning 
of  the  Judiciary  Act  (Barney  v.  Globe  Bank,  i  Am. 
Law  Reg^  {N.S.^  221.)  The  rule  is  now  settled  that 
a  corporation  created  by  the  laws  of  a  State,  and 
transacting  business  there,  is  to  be  deemed  an  inhab- 
itant of  that  State,  and  an  averment  of  the  facts  of  its 
creation,  and  the  place  of  its  transacting  business,  is 
sufficient  to  give  the  circuit  courts  jurisdiction.  (Louis- 
ville etc.  R.R.  Co.  V.  Letson,  2  How.  U.S.  497;  Den- 
niston  v.  N.Y.  and  New  Haven  R.R.  Co.,  2  Abb.  Pr.  451 ; 
Stevens  v.  Phoenix  Ins.  Co.,  24  How.  Pr.  51 7-)  But 
there  seems  to  be  some  question  where  a  corporation 
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like  a  mining  claim  is  incorporated  in  one  State, 
and  the  principal  place  of  business,  as  well  as' 
the  subject,  is  in  another  State.  The  fact  that  a 
corporation  created  by  another  State  carries  on  busi- 
ness in  this  State — e.g.,  the  case  of  a  railroad  company- 
authorized  by  a  law  of  this  State  to  extend  its  track 
into  the  latter — does  not  afifect  the  rule  that  it  is  deemed 
a  citizen  of  the  former  State.  Denniston  v.  N-.Y.  and 
New  Haven  R.R.  Co.,  2  Abb.  Pr.  278. 

:N'o.  833. 

Petition  for  Removal, 
[Title.] 

To  the Court: 

I.  The  petition  of shows  that  an  action  has 

been  brought  in  this  Court  against  the  petitioner  by  the 
plaintiff  above  named. 

II.  That  this  action  is  brought  upon  the  following 
cause:  \state  the  nature  of  the  cause  of  action^ 

III.  That  the  matter  in  dispute  exceeds  the  sum  of 
five  hundred  dollars,  exclusive  of  costs,  as  appears  by 
the  complaint  filed  therein. 

IV.  That  the  petitioner  is  an  alien,  to  wit,  a  citizen 
of  British  Columbia,  and  a  subject  of  the  United  King- 
dom of  Great  Britain  and  Ireland  \or  that  the  plaintiffs 
in  this  action  are  all  citizens  of  this  St^e;  or  that  the 
plaintiffs  are  a  corporation  created  by  the  law  of  the 

State  of ,  and  doing  business  therein,  that  the 

petitioner  is  a  citizen  of  the  State  of  Nevada,  or,  if  they 

are  a  corporation,  created  by  the  State  of ,  and 

doing  business  therein]. 
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V.  That  the  assignor  \if  there  be  an  assignment] 
of  the  chose  in  action  under  whom  the  plaintiff  in  this 
action  claims  [allege  his  alienage  or  citizenship  accord- 
ing  to  the  fact^  so  as  to  show  the  jurisdiction  of  the 
Circuit  Court]. 

VI.  That  the  petitioner  now  does  for  the  first  time 
enter  his  appearance  in  this  action. 

VII.  That  he  hereby  offers  good  and  sufficient 
surety  for  his  entering  in  the  next  circuit  court  for  the 
District  of  the  State  of ,  on  the  first 

day  of  its  session,  copies  of  the  process  against  him  in 
this  action;  and  al$o  for  his  there  appearing  and  enter- 
ing special  bail  in  the  cause,  if  bail  were  originally 
requisite  therein,  according  to  the  law  and  practice  of 
the  United  States  and  its  courts. 

Your  petitioner,  therefore,  asks  that  the  said  cause 
may  be  removed  for  trial  into  the  next  circuit  court  to  be 
held  in  the  district  where  the  same  is  pending,  to  wit, 

into  the  next  circuit  court  for  the District  of 

the  State  of ,  pursuant  to  the  provisions  of  the 

Statute  of  the  United  States  in  such  case  made  and 
provided;  and  that  this  Court  do  accept  the  surety 
offered  by  your  petitioner,  as  aforesaid,  and  do  proceed 
no  further  in  the  said  cause.  And  for  such  further  or 
other  order  or  relief  in  the  premises  as  may  be  just. 

[Signature.] 
[  Verifica/ion,] 

Note. — ^This  form  is  substantially  the  one  most  in  use  in  New  York. 

65.  Appearance. — Service  of  the  usual  notice  of  appearance  or 
retainer  is  not  an  entry  of  an  appearance  within  the  Act.  (Norton  p. 
Hayes,  4  JDuer,  245 ;  Field  v.  Blair,  i  Code  R,  (N,S.)  361 ;  affirming  S.C., 
Id.  292.)    But  ^iing  such  notice  with  the  clerk,  with  the  petition  for 
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removal,  is  such  an  entry.  {Id,)  As  to  what  other  acts  amount  to  the 
enlering-  of  appearance,  within  this  rule,  compare  Cooley  v,  Lawrence, 
^Duer,  605;  S.C.,  12  How.  Pr,  176;  Bird  v,  Murray,  Col,  <&•  C,  Cas, 
63;  Arjo  V,  Montiero,  1  Cat.  248;  S.C.,  CoL  ^  C.  Cas,  227;  Red- 
mond V.  Russell,  12  Johns.  153;  Livingston  v.  Gitfibns,  4  Johns.  Ch, 
94;  Suydam  v.  Smith,  i  Den.  263;  Durand  v.  Hollins,  3  Duer^  686; 
Carpenter  v,  N.Y.  and  New  Haven  R.R.  Co.,  1 1  Houk  Pr.  48 1 ;  Dis- 
brow  V.  Driggs,  8  Abb,  Pr.  305. 

66.  ChoEe  in  Action. — As  to  what  is  a  chose  in  action  within 
this  exception,  and  the  objections  that  may  arise  where  a  nominal  party 
would  be  necessary  if  the  cause  were  transferred,  see  Anderson  v.  Man- 
u£u:turers'  Bank,  14  Abb.  Pr.  436. 

67.  Signature  and  Verification. — The  petition  may  be  signed 
by  the  defendant's  attorney,  and  may  be  verified  by  his  agent  in  fact. 
Vandevoort  v.  Palmer,  4  Duer^  d'j'j. 


J^o.  834. 

Under iahng  of  Petitioner. 
[Title.] 

Know  all  men  by  these  presents,  that  we,  R.  S.,  of 

- ,  and  T.  V.,  of ,  are  hereby  jointly  and 

severally  held  and  firmly  bound  unto  A.  B.  (plaintiff  in 
the  action),  his .  executors,  adn.inistrators,  and  assigns, 

in  the  sum  of dollars,  la>Vful   money  of  the 

United  States  of  America,  to  be  paid  to  the  said  A.  B., 
his  executors,  administrators,  or  assigns,  for  which  pay- 
ment, well  and  truly  to  be  made,  we  jointly  and  sever- 
ally bind  ourselves,  and  each  of  our  heirs,  executors, 
and  administrators,  firmly  by  these  presents. 

Sealed  with  our  seals,  at ,  this  ....  day  of 

,  in  the  year  of  our  Lord  1 8 . .  • 

I.   Whereas  the  above-named  A.  B.  has  commenced 
an  action  in  the Court  against  C,  D. 
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II.  And  whereas  the  said  C.  D.  has  entered  his  ap- 
pearance in  such  action  in  said  court,  and  at  the  same 
time  has  filed  his  petition  for  the  removal  of  the  cause 
to  the  Unitq^  States  Circuit  Court  for  the  District 
of 

Now,  therefore,  the  condition  of  the  above  obli- 
gation is  such  that  if  the  said  C.  D.  shall  enter  in 
said  Circuit  Court  [or  District  Court],  on  the  first  day 
of  its  session,  copies  of  the  process  against  him  in  said 
cause,  and  shall  also  then  and  there  appear  and  enter 
special  bail  in  the  cause,  if  special  bail  was  originally 
requisite  therein  according  to  the  law  and  practice  of 
the  United  States  and  its  courts,  then  these  presents 
and  obligation  shall  be  void,  otherwise  to  remain  in  full 
force  [or  state  facts  according  to  the  rule  or  practice 
of  the  U.S.  courts\ 

[Acknowledgment  and Ju5tificaiion,\ 

63.  Amount  of  Bond. — ^The  amount  of  the  bond  is  not  pre- 
scribed; it  must  be  fixed  with  regard  to  the  cause  of  action.  (See 
Gen,  Laws  of  Cal.  \  5,606.)  Where  no  bail  was  required,  a  bond 
in  the  penahy  of  $1,000  is  amply  sufficient,  though  the  damages  were 
laid  at  $14,000;  though  it  would  be  otherwise  if  the  defendant  had 
been  held  to  bail.     Blanchard  v.  Dwight,  12  Wend,  192. 

69.  Essentials  of  Bond. — It  is  essential  that  the  bond  be  several, 
not  merely  joint.  (Roberts  v.  Canington,  2  Hall,  640.)  It  is  not 
essential  that  the  petitioner  should  be  one  of  the  obligors  in  the  bond. 
(Vandevoort ».  Palmer,  4  Duer,  677;  see  Gen,  Laws  of  Cal,  \  5,606.) 
The  bond  need  not  be  conditioned  for  the  appearance  of  other  defend- 
ants who  had  not  been  served  with  process,  and  who  do  not  unite  in  the 
application.  Suydam  v.  Smith,  i  Den,  263;  Vandevoort  v.  Palmer, 
4  Duer,  677. 

70.  Justification. — Instead  of  adding  an  acknowledgment  and 
justification,  it  seems  to  be  regular  to  offer  the  bond  and  leave  it  to  the 
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Court  to  order  a  reference  to  ascertain  the  suflSciency  of  the  sureties. 
(Suydam  v.  Smith,  i  Den.  263.)  In  Califorpia,  it  is  made  the  duty  of 
the  Court  to  accept  the  surety.  Gen.  Ijiits  of  Cal.  5,606.)  So,  also,  in 
the  case  of  a  citizen  of  New  Jersey,  sued  in  a  state  court  of  New 
York.     Kanouse  z'.  Martin,  14  How.  C/.S.  igS. 

71.  Stay  of  Proceedings. — In  California,  after  the  acceptance 
of  the  surety,  the  Court  can  proceed  no  further  in  the  cause;  and  all 
subsequent  proceedings  which  may  be  taken  or  had  in  such  court  shall 
be  void,  and  of  no  force  and  effect  whatever.  Gen.  Lazvs  of 
Cal.  5,606. 

JSTo.  835. 

Notice  of  Offer  to  be  Indorsed  on  Foregoing  Bond. 
[Title.] 

To ,  plaintiff's  attorney: 

Take  notice  that  the  within  is  a  copy  of  a  bond  which 
the  defendant  in  this  action  hereby  offers  to  give  upon 
the  removal  of  this  cause  to  the  Circuit  Court  \or  Dis- 
trict Court]  of  the  United  States  for  the Dis- 
trict of 

■ 

[Signature.] 
[Date.] 


Note — It  is  generally  the  practice  to  tender  the  bond  when  the  mo- 
tion is  made,  or  rather,  when  the  petition  and  notice  is  filed. 

72.  Oflfer  and  Service  of  Bond. — ^A  sufficient  bond  must  be 
offered  at  the  time  pointed  out  in  the  act,  and  cannot  be  afterwards 
amended  in  substance.    Roberts  v.  Canington,  2  Hall^  640. 
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Mo.  836. 

Notice  of  ^fotion. 
[Title.] 

To ,  plaintiff's  attorney; 

Take  notice,  that  upon  the  petition  and  appearance 
of  the  defendant,  of  which  a  copy  is  hereto  annexed, 
and  which  were  on,  etc.  \or  upon  the  petition,  a  copy 
of  which  is  hereto  annexed,  and  which,  together  with 
the  petitioner's  appearance  herein  already  served  on  you, 
was,  on,  etc.]  filed  in  this  Court,  and  upon  the  bond  of 
the  petitioner  and  his  sureties  \or  the  bond  on  behalf 
of  the  petitioner],  a  copy  of  which  is  also  annexed,  de- 
fendant will,  on ,  at ,  at  the  hour  of 

.  .  . . ,  move  the  Court  that  said  cause  be  removed  from 
this  Court  to  the  Circuit  Court  of  the  United  States  for 
the  District  of 


73.  Opposing  Motion. — The  plaintiffs  may  oppose  the  motion 
upon  the  moving  papers,  or  with  new  affidavits  also,  but  after  the  order 
granting  the  petition  has  been  made  the  jurisdiction  of  the  state  court 
is  gone,  and  that  court  has  no  power  to  vacate  its  order.  Livermore  v, 
Jenks,  1 1  Hmv,  Pr,  479. 

74.  Notloe. — The  application  should  be  on  notice,  or  an  order  to 
show  cause.  (Disbrow  v,  Driggs,  8  Abb,  Pr,  305,  «.)  But  compare 
(Illius  V.  N.Y.  and  New  Haven  R.R.  Co.,  13  N,F.  597),  where  an 
order  was  made  ex  parte. 
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JVo.  837. 

Order  to  Shaw  Cause, 

[TlTLE.1 

To ,  plaintiff  s  attorney: 

The  defendant  having  this  day  entered  an  appear- 
ance in  this  cause,  and  at  the  same  time  filed  a  petition 
praying  for  the  removal  of  this  action  to  the  Circuit 
Court  of  the  United  States  for  the  District  of  California, 
pursuant  to  the  Act  of  Congress  of  the  United  States 
in  such  case  made  and  provided,  and  offered  the  surety 
as  therein  provided  by  a  bond  now  filed,  it  is  ordered 

that  the  plaintiff  show  cause  on ,  the  .... 

day  of next,  before  this  Court,  at  the  open- 
ing of  court  on  that  day,  or  as  soon  thereafter  as  prac- 
ticable, why  the  prayer  of  said  petition  should  not  be 
granted,  and  in  the  mean  time  and  until  the  hearing  of 
said  petition,   let  all  proceedings  on  the  part  of  the 

plaintiff  herein  be  stayed. 

E.D., 

[Date . ]  District  Judge. 

J^o.   838. 

Or  der  for  Removal  of  Cause  to  United  States  Court, 
[Title.] 

Upon  reading  and  filing  the  petition  of  John  Smith, 
the  defendant  in  the  above  entitled  action,  and  upon 
filing  the  bond,  and  good  and  sufficient,  sureties  having 
been  offered  by  the  said  defendant  in  the  premises,  and 
the  same  being  by  me,  the  Judge  of  said  District  Court, 
duly  accepted,  it  is  hereby  ordered  that  no  further  pro- 
ceedings be  had  in  this  cause,*and  the  removal  of  the 
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same  to  the  Circuit  Court  of  the  United  States  for  the 
District   of    California,    to    be   held    in   and    for    the 

District  of  California,  be,  and  the  same   is 

hereby  allowed  and  ordered,  in  accordance  with  the 
aforesaid  petition,  and  the  Statute  of  the  United  States 
in  such  case  made  and  provided. 

[Signature.] 
[Date] 


75.  Election  of  Circuit. — Where  there  are  two  circuits  in  the 
State,  the  petitioner  has  not  a  rght  to  elect  as  to  which  the  cause  shall 
be  removed  to.  (Norton  v.  Hayes,  4  Den»  245.)  It  must  be  removed 
into  the  next  circuit  court  of  the  United  States,  or  District  Court  of 
the  United  States,  having  circuit  court  powers  and  jurisdiction.  {Gen, 
Laws  of  CaL  ^  5,606.)  But  the  Court  may  consider  his  convenience 
in  determining  the  question.  (Suydam  v.  Smith,  i  Den.  263.)  But 
in  California  there  is  but  one  circuit. 

76.  Injunction,  Eilbct  on. — Neither  an  outstanding  injunction, 
nor  a  motion  for  an  attachment  for  its  violation,  prevents  the  removal 
of  the  cause.  (Byam  z'.  Stevens,  4  Edw.  119.)  But  the  inju\iction 
falls  where  the  removal  is  ordered;  (McLeod  v.  Duncan,  5  McLean,  342; 
though  this  is  doubted  in  Liddle  v,  Thatcher,  12  Haw,  Pr,  294;)  in 
which  case,  however,  it  was  held  that  where  an  injunction  is  outstand- 
ing this  clause  is  proper  to  prevent  such  effect. 

77.  Mandamus. — The  Supreme  Court  of  California  has  no  juris- 
diction to  grant  a  suit  of  mandate  to  compel  the  judge  of  a  district 
court  to  proceed  with  the  trial  of  an  action  commenced  therein,  in 
which  an  order  has  been  made  by  said  District  Court,  directing  the 
cause  to  be  transferred  to  the  Circuit  Court  of  the  United  States  for 
trial,  for  the  alleged  reason  that  the  parties  thereto  are  citizens  of  dif- 
ferent States;  (Francisco  v,  Manhattan  Ins.  Co.,  36  Cai,  283;)  the 
subject  matter  being  in  the  jurisdiction  of  the  said  District  Court. 

78.  Removal  Reflised. — A  suit  in  equity  to  enjoin  a  suit  at  law 
is  in  reality  an  equitable  defense,  and  its  removal  may  be  refused. 
(Rogers  z>.  Rogers,  i  Paige,  183.)  A  summons  to  show  cause  why  a 
debtor,  not  served  in  the  origin^  action,  should  not  be  bound  by  the 
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judgment,  is  regarded  as  a  further  proceeding  rather  than  a  new  action, 
and  a  removal  cannot  be  granted  unless  the  plaintiff  is  an  alien,  or  all 
of  the  several  defendants  are  citizens  of  another  State  from  the  plaintiff. 
Fairchild  v.  Durand,  8  Abb,  Pr,  305;  see  Brightly s  Digest,  12, 

» 
79.     Surety  Approved. — It  is  proper  that  the  order  should  de- 
clare the  surety  approved.    Vandevoort  v.  Palmer,  4  Duer,  677. 


PART  SIXTH. 

Provi&ional  Remedies 


CHAPTER  I. 


ARREST   AND    BAIL. 


1 .  The  laws  of  the  land  and  an  enlightened  public 
opinion  long  since  decreed  that  there  should  be  no 
more  imprisonment  for  debt,  unless  there  was  some  act 
connected  with  the  contracting  of  the  debt  or  avoiding 
its  paym€7it  which  tainted  the  transaction  with  fraud. 
[Const,  of  CaLy  Art.  i.,  §15.)  In  this  age  the  mere  mis- 
fortune of  poverty  excites  sympathy,  instead  of  pro- 
voking the  additional  misfortune  of  the  jail.  It  will 
thus  be  seen  that  the  subject  of  arrest  and  bail,  in  mat- 
ters pertaining  to  civil  actions,  is  very  limited.  It  is 
provided  by  our  Statute,  that  no  person  shall  be 
arrested  in  a  civil  action^  except  as  prescribed  by  this 
Act.     Practice  Act,  §  72. 

2.  The  Statute  proceeds  to  designate  five  instances 
in  which  a  defendant  may  be  arrested  in  a  civil  action, 
which  will  be  referred  to  hereafter,  and  the  practitioner 
must  remember  two  facts  when  he  attempts  to  get  an 
order  of  arrest  in  a  civil  action.  First,  This  Statute 
will  be  strictly  construed,  and  if  there  be  a  question  of 
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doubt  about  defendant's  guilt,  the  courts  will  incline  to 
innocence  and  favor  the  defendant;  and,  Second,  In  no 
case  should  a  defendant  be  arrested  in  a  civil  action, 
unless  it  is  clear  that  the  facts  charged  will  bring  him 
within  the  letter  as  well  as  the  spirit  of  the  Statute. 

3.  This  extraordinary  remedy  was  only  intended 
for  extreme  cases.  It  should  be  invoked  only  as  a  pun- 
ishment for  dishonesty,  and  hence  it  is  the  rule  that  in 
the  affidavit  prescribed  by  Sec.  75  of  the  Practice  Act, 
the  mere  statement  in  the  language  of  the  Statute  show- 
ing defendant's  guilt  is  not  enough;  the  facts  must  be 
clearly  and  pointedly  stated,  not  the  result  of  facts  which 
are  assumed  to  exist,  but  the  history  of  the  fraudulent 
acts  must  be  given,  and  given  witji  particularity,  and  in 
detail  no  form  of  affidavit  can  be  given  which  will  fit 
all  case^  or  even  more  than  one,  except  only  those 
portions  which  are  purely  formal. 

4.  But  it  has  been  held  that,  to  entitle  a  party  to 
the  remedy  of  arrest,  it  is  not  necessary  that  he  should 
know  positively  the  commision  of  a  fraud.  It  is  suffi- 
cient if  the  circumstances  detailed  would  induce  a 
reasonable  belief  that  a  fraud  was  intended.  (South- 
worth  V.  Resing,  3  Cal.  378.)  Hence  arrest  is  main- 
tainable by  the  assignee  of  a  cause  of  action.  (Gro- 
cers' Nat.  Bk.  V.  Clark,  32  How.  Pr.  160.)  An  orig- 
inal cause  of  action  is  merged  in  a  foreign  judgment  in 
an  action  for  fraud,  and  defendant  is  not  arrestable  in 
an  action  on  such  judgment.  (Mallory  v.  Leach,  23 
How.  Pr.  507;  14  Abb.  Pr.  449,  n.)  But  a  vacated 
judgment  is  no  bar  to  arrest  for  the  same  cause, 
though  ordered  to  stand  as  security.  (Mott  v.  Union 
Bank,  8  Bosw.  59 1 . )     As  to  how  far  original  remedy 
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for  fraud  may  be  waived  by  a  subsequent  negligence  or 
compromise,  see  (Adams  v.  Sage,  28  N.Y.  103.) 
Held^  that  fraud  in  incurring  original  indebtedness  is 
not  merged  in  taking  the  debtor's  note  or  check,  but 
that  he  may  be  arrested  after  its  dishonor.  (Shipman 
V.  Shafter,  14  Abb.  Pr.  449;  see,  also,  Murphy  v.  Fer- 
nandez, 10  Bosw.  665.)  But  bringing  an  action  on  the 
check  of  two  joint  debtors  invah'dates  an  arrest  of  one 
for  a  separate  fraud.  Woodruff,  z/.  Valentine,  19  Abb. 
Pr.  93. 

5.  The  provisions  of  Section  seventy- two  of  the 
California  Pract'c-  Act  have  reference  to  mesne  and  not 
to  final  process.  (Stewart  v.  Levy,  36  Cal.  159.)  In 
cases  of  fraud,  it  apoears  that  there  can  be  but  two 
judgments — one  against  the  person,  and  the  other 
against  the  property;  in  the  former  of  which  the  exe- 
cution issues  directing  the  officers  to  arrest  and  confine 
the  party  until  the  debt  is  paid.  (Matoon  v.  Eder,  6 
Cal.  60.)  To  authorize  an  arrest  of  the  defendant  upon 
execution  issued  upon  a  judgment  recovered  in  an  action 
upon  contract,  the  fraud  for  which  the  arrest  is  sought 
must  be  alleged  in  the  complaint,  and  be  passed  upon 
by  the  jury,  and  be  stated  in  the  judgment.  (Davis  v. 
Robinson,  10  Cal.  411.)  When  the  circumstances  au- 
thorizing an  arrest  occur  subsequently  to  the  filing  of 
the  complaint,  application  should  be  made  to  the  Court 
either  to  amend  the  original  or  to  file  a  supplemental 
complaint,  so  as  to  set  forth  the  facts  upon  which  exe- 
cution against  the  person  of  the  defendant  will  be  asked 
in  the  enforcement  of  the  judgment  sought.  Davis  v. 
Robinson,  10  Cal.  411. 
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PRIVILEGE    FROM   ARREST, 

6.  The  privilege  from  arrest  extends  to  suitors,  wit 
nesses,  jurors,  and  officers,  and  to  the  presiding  officers 
of  the  courts  of  justice,  and  protects  them  while  in  at- 
tendance upon  their  public  duties  from  arrest,  summons, 
or  any  other  civil  process.  (40  Eng.  Com.  Law.  R, 
464;  \  DcdL  388;  Id.  107;  I  Id.  296;  I  Binn.  yj]  9 
Serg.  &  Rawle,  150;  i  Miles y  236;  Andrews^  275;  i 
N.  y.  R.  366;  I  Cox,  142;  I  Day,  139^;  6  Mass,  245, 
264;  8  Johns.  350;  18  Johns.  52;  Lyell  v.  Goodwin, 
^McLean,  29;  Geyer  z/.  Irwin,  4  Dall.  107.)  But 
these  are  common  law  privileges;  the  statutes  of  the 
different  States  define  these  privileges. 

7.  The  privilege  of  a  suitor  or  witness  extends  to 
exemption  from  arrest,  and  no  further.  (Blight  v.  Fisher, 
Pet.  C.  Ct.  41 ;  McFerran  v.  Wherry,  5  Cranch  C.  Ct. 
677.)  So  with  an  applicant  for  the  benefit  of  the 
Bankrupt  Law.  (Anon.,  6  Hunt's  Merch.  Mag.  355.) 
The  privilege  of  a  witness  protects  him  while  at  his 
lodgings  as  well  as  in  the  street,  going  to  or  from  the 
court;  {Exp.  Hurst,  i  Wash.  C.  Ct.  186;)  but  it  does 
not  extend  after  he  is  discharged  from  the  obligation  of 
the  subpoena.  (Smythe  v.  Banks,,  4  Dall.  329.)  As 
to  extent  of  an  elector's  privilege — ^also  as  to  waiver  of 
privilege  generally,  by  giving  bail  or  appearance, 
(Petrie  V.  Fitzgerald,  i  Daly,  401.)  As  to  extent  of 
privilege  of  a  policeman — being  confined  to  the  period 
when  on  actual  duty.  Hart  v.  Kennedy,  39  Barb.  186; 
24  How.  Pr.  425;  15  Abb.  Pr.  290;  reversing  S.C.,  23 
How.  Pr.  417. 
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8.  Affidavit. — The  aflSdavit  shall  be  either  positive,  or  upon  in- 
formation and  belief;  and  when  upon  information  and  belief,  it  shall 
state  the  facts  upon  which  the  information  and  belief  was  founded.  If 
an  order  of  arrest  be  made,  the  affidavit  shall  be  filed  with  the  Clerk  of 
the  County.  {N,F,  Code,  §  i8i.)  It  is  not  sufficient  to  refer  to  the 
complaint,  or  any  other  paper,  to  show  what  the  affidavit  ought  to  dis- 
close. (McGilveiy  v,  Moorhead,  2  Cal,  607;  Draper  v.  Beers,  17  AMf. 
Pr,  163.)  Insufficiency  of  the  affidavit  on  which  the  writ  of  arrest 
issues  cannot  be  set  up  in  defense  by  third  parties,  nor  even  by  the  de- 
fendant himself  after  judgment.     Matoon  v,  Eder,  6  CaL  57. 

9.  Information  and  Belief. — An  affidavit  for  arrest,  which  avers 
on  information  and  belief  that  the  defendant  has  been  guilty  of  fraud  in 
contracting  the  debt,  or  in  endeavoring  to  prevent  its  collection,  in  the 
terms  required  by  statute,  and  followed  by  an  averment  of  the  facts  on 
which  the  belief  is  founded,  also  stated  on  information  and  belief,  is 
sufficient.  (Matoon  v.  Eder,  6  CaL  57.)  But  an  affidavit  grounded 
entirely  on  information  and  belief  is  bad.  (Satow  ».  Reisenbeiger,  25 
Haw,  Pr,  164.)  In  an  affidavit  on  information  and  belief,  sources  and 
nature  of  information  must  be  set  out,  and  good  reason  must  be  given 
why  a  positive  statement  cannot  be  procured,  and  documents  relied  on 
must  be  presented  or  copies  furnished.  De  Neirth  v.  Sidner,  25  How, 
Pr,  419;  Potter  v,  Sullivan,  16  Abb,  Pr,  295;  City  Bank  v,  Lumley,  28 
How.  Pr,  397. 

10.  On  an  A-ward. — ^An  affidavit  of  debt  on  award  ought  to 
state  the  fact  of  the  submission  to  arbitration,  the  making  of  the  award, 
and  that  the  money  was  due  at  a  day  past.  (Anonymous,  i  DowL  P,  C, 
5.)  And  if  the  award  direct  the  money  to  be  paid  by  the  defendant  to 
the  plaintiff  upon  demand,  the  affidavit  must  state  such  demand.  Dri- 
ver V.  Hood,  *]  B,&  C  494;  I  M,  6y  Rob.  324;  and  see  Jenkins  v. 
Law,  I  B,  6*  P,  365 ;  Masel  v.  Angel,  6  D,&f  R,  15. 

11.  On  Bonds. — An  affidavit  for  so  much  "for  principal  and  inter- 
est due  on  a  bond  made  and  entered  into  by  the  defendant,"  without 
expressly  stating  the  bond  to  be  conditioned  for  the  payment  of  money, 
is  sufficient.  (Byland  v.  iCing,  7  Taunt,  275;  i  Moore,  24.)  But  where 
the  affidavit  merely  stated  the  defendant  to  be  indebted  to  the  plaintiff 
in  si.x  thousand  pounds,  without  adding  for  principal  and  interest,  on  a 
bond  in  the  penal  sum  of  twenly-five  thousand  pounds,  the  court  held 
it  to  be  insufficient,  as  it  did  not  appear  what  was  the  condition  of  the 
bond.     (Bosanquet  v.  Fillis,  4  M,  6?*  Sel,  330;  Chambers  v.  Ward,  i 
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DowL  P.  C.  139.)    The  affidavit  should,  at  all  events,  state  that  the 
bond  is  due  and  payable.     Smith  v.  Kendal,  7  2?.  67*  J?.  232. 

12.  On  Deeds. — An  affidavit  that  the  defendant  is  indebted  to 
plaintiff  under  a  deed  by  which  the  defendant  covenanted  to  pay  to  the 
plaintiff  money  "at  certain  times  and  on  certain  events  now  passed  and 
happened,"  is  sufficient.  (Barnard  v.  Neville,  3  Bin^.  126;  10  Moore, 
475;  and  see  Lambert  v.  Wray,  3  DowL  P.C.iSg;  1  C.  M,  &  R.  576.) 
So  in  an  affidavit  that  the  defendant  is  indebted  to  the  plaintiff  in  a 
specified  sum,  "  upon  a  certain  indenture  of  mortgage,  by  which  the 
defendant  covenanted  to  pay  the  said  sum  of  money  to  the  plaintiff  at 
a  certain  day  now  past."     Masters  v.  Billing,  3  DaivL  P,  C.  751. 

13.  On  Guaranties. — The  affidavit  on  a  cause  of  action  on 
guaranty  must  show  the  terms  of  the  guaranty,  and  that  the  credit  has 
elapsed.  Angus  v,  Robilliard,  2  DcwL  P.  C  91 ;  and  see  Elworthy  v. 
Maunder,  5  Bing,  295. 

Jfo.  839. 

Commencement  hy  Executor  or  Administrator. 
[Title.] 
[Venue.] 

A.  B.,  executor  of  the  will  of  C.  D.  deceased,  being 

duly  sworn,  says  as  follows:  [continue  as  in  succeeding 
forfns!\ 

J^o.  84-0. 

The  Same — By  Third  Person. 
[Title.] 

[Venue.] 

C.  ^,  being  duly  sworn,  deposes  and  says  as  follows: 

I  am  an  agent  of  the  above  named  plaintiff  A.B., 

at [state  the  nature  of  the  agency,  and  con- 

tiniu  as  in  succeeding  forms^ 
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14.  Third  Person. — It  is  not  absolutely  necessaiy  that  deponent 
should  show  any  connection  between  him  and  the  plaintiff  (HoUiday 
i^.  Lawes,  3  Bing,  {N.C.)  541;  Short  z^.  Campbell,  3  Dotvl,  4^7;  i 
Gale,  60;  Pieters  v.  Luytjes,  i  B.  6f  P.  i;  Andrioni  v.  Morgan,  4 
Taun/,  231);  but  where  there  is  a  connection,  it  is  better  to  state  it. 


j\ro.  841. 

Affidavit  for    Order    of  Arrest — Departing    out  of  the   State  with 

Intent  to  Defraud  Creditors. 

[Title.] 

State  of  California         T 
City  and  County  of J  ss. 

A.   B.,    being  duly   sworn,    deposes    and    says    as 

follows: 

I.  I  am  the  plaintiff  in  the  above  entitled  action. 

II.  That  the  cause  of  action  in  this  case  arose  after 
the  passage  of  the  Act  of  the  Legislature  of  the  State 
of  California,  entitled  "An  Act  to  Regulate  Proceed- 
ings in  Civil  Cases  in  the  Courts  of  Justice  of  this 
State,"  passed  April  29th,  1851. 

III.  That  it  is  an  action  for  the  recovery  of  money 
or  damages  on  a  cause  of  action  arising  upon  a  con- 
tract, and  that  the  defendant  in  said  action  is  about  to 
depart  from  this  State  with  the  intent  to  defraud  cred 
itors. 

IV.  And  affiant  further  states  and  shows  the  follow- 
ing facts  and  circumstances  in  support  of  th^|bove 
allegations  of  fraud,  to  wit:  [state  facts.'] 

'  [Signature.] 
[furat.] 
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15.  Departure  and  Intent  to  Defraud. — In  an  action  for 
the  recovery  of  money  or  damages,  on  a  cause  of  action  arising  upon 
contract  express  or  implied,  when  the  defendant  is  about  to  depart 
from  the  StatJ  with  intent  to  defiaud  his  creditors,  or  where  or  when 
the  action  is  for  willful  injuiy  to  person,  to  character,  or  to  property, 
knowing  the  properly  to  belong  to  another.  {CaL  Pr,  Aci,  §  73, 
Subd.  1;  N.V.  Code,  §  179.)  The  seventy-third  section  of  the  Prac- 
tice Act,  which  provides  *'  that  the  defendant  may  be  arrested  where 
the  notice  is  for  willful  injury  to  person  or  character,"  is  directly  in 
conflict  with  the  fifteenth  section  of  Article  one  of  the  Constitution; 
(Ex  parte  Prader,  6  CaL  239;)  as  by  the  Constitution,  Art.  one, 
**  no  person  shall  be  imprisoned  for  debt  in  any  civil  action,  or  mesne 
or  final  process,  unless  in  case  of ^  fraud,  etc."  See  Matter  of  Hold- 
forth,  I  Cai.  438;  Consi,  0/ Cai,  Art.  i.,  §  15. 

16.  Facts  and  Circumstances. — ^The  affidavits  must  state  the 
facts  and  circumstances  which  justify  the  conclusion  that  the  defendant 
has  removed  or  disposed  of  his  property,  so  that  the  Court  may  be  able 
to  draw  it  from  the  evidence  detailed  in  the  affidavit.  (See  Smith  v. 
Luce,  14  Wend,  237^5  and  cases  there  cited  in  note  a ;  Exp,  Robin- 
son, 21  Wend,  6j2;  Frost  v,  Willard,  9  Bard.  440;  Castellanos  v. 
Jones,  5  N.V,  164;  compare  Donnelly  v.  Corbett,  7  AlV,  500;  Van 
Alstyne  v.  Erwin,  11  A^K  331. 

* 

17.  Fraudulent  Intent. — Evidence  of  a  fraudulent  intent  must 
depend  upon  the  particular  circumstances  of  each  case.  The  declara- 
tions of  the  debtor  are  often  sufficient,  at  least  if  coupled  with  acts  of 
a  suspicious  character.  (Compare  Courter  v.  McNamara,  9  Haw, 
Pr,  255;  and  Hathom  v.  Hall,  4  Abb.  Pr.  izy.)  The  mere  fact  that 
defendant  is  about  to  depart,  although  he  owes  debts  to  a  large 
amount,  is  not  enough.  It  must  appear  that  he  has  removed  or  dis- 
posed of  his  property,  or  is  about  to  do  so,  secretly.  It  is  the  secrecy 
which  evinces  the  fraudulent  intent.  (Anonymous,  2  Code  R,  51.) 
This,  however,  must  be  taken  with  qualification.  (Compare  Courter 
V,  McNamara,  9  How,  Pr,  255.)  As  to  what  is  sufficient  evidence  of 
a  fraudulent  intent,  see,  also,  McButt  v,  Hirsch,  4  Abb.  Pr,  44 1 ;  and 
Spies  V,  Joel,  i  Duer,  669;  and  see  Gary  v,  Williams,  Id,  667. 

18.  Torts. — ^Assault  and  battery  is  not  a  case  of  fraud,  and  per- 
sons cannot  be  arrested  in  civil  acdons  for  the  same.  {Ex  parte 
Prader,  6  CaL  239.)    As  to  arrestability  of  parties  in  actions  for  will- 
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ful  damage,  see  (Niver  v.  Niver,  43  Bard,  411;  29  Now,  Pr,  6;  19 
Add.  Pr.  14.)  But  it  is  .not  proper  to  grant  a  writ  of  arrest  for  a  per- 
sonal tort,  as  of  course,  unless  the  defendant  is  a  non-resident,  or 
transient,  or  the  tort  is  aggravated.     Davis  z^.  Scott,  15  Ahb,Pr,  127. 


Affidavit  Showing  that  Money  has  been   Received  by   Defendant  in  a 

Fiduciary  Capacity. 
[Title.] 


State  of  California 
City  and  County  of  .... . 


ss. 


A.  B.,  being  duly  sworn,  deposes  and  says  as 
follows: 

I.  On  the day  of ,  1 8 .  . ,  at , 

I  delivered  to  C.  D.,  of ,  not©  broker,  a  prom- 
issory note  for dollars,   dated  the     . . .  day 

of    ,  18. .,   made  by  E.  F.  to  my  order,  and 

indorsed  by  me,  for  sale  on   my  account,  and  for  no 
other  purpose  whatever. 

II.  I  gave  no  authority  to  the  said  C.  D.  to  retain 
any  part  of  the  proceeds  of  the  said  note  for  any  time 
whatever. 

III.     On  the    day    of   ,    18..,    the 

said  C.  D.  sold  the  said  note  for .  .  dollars. 

IV.  I  have  demanded  the  proceeds  of  the  said  note 
from  the  said  C.  D.,  but  he  has  not  paid  or  accounted 
for  the  same. 
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V.     I    have   sustained   a   loss   by   the   premises   of 
dollars. 


A.B. 


Subscribed  and  sworn  to 
before  me,  the  ....  day 
of ,  18.  .. 

G.  H., 

Notary  Public. 


20.  Agent. — An  agent  who  is  entrusted  with  negotiable  paper  to 
be  discounted,  and  who  transfers  it  to  a  bona  fide  purchaser,  and  receives 
the  proceeds,  applying  them  to  his  own  use,  is  liable  for  the  money  in 
a  fiduciary  capacity.  (Wolf  z;.  Browner,  5  Rob,  601.)  In  a  suit  to  re- 
cover money  received  by  a  person  as  agent,  he  cannot  be  arrested  with- 
out showing  some  fraudulent  conduct  on  his  part,  or  a  demand  on  him 
by  the  principal,  and  a  refusal  by  him  to  pay.  An  arrest  without  such 
showing  is  prohibited  by  Section  fifteen.  Article  one,  of  the  Constitution. 
In  the  matter  of  Holdforth,  i  CaL  438. 

5SL  Conversion  of  Property. — ^The  defendant  may  be  arrested 
in  an  action  to  recover  the  possession  of  personal  property  unjustly 
detained,  when  the  property  or  any  part  thereof  has  been  concealed, 
removed  or  disposed  of,  so  that  it  cannot  be  found  or  taken  by  the 
sheriff.  {Col,  Pr,  Act,  §  73,  Subd.  3.)  Where  the  right  to  an  arrest 
flows  directly  from  the  matter  of  the  cause  of  action  itself — e.g.,  in 
an  action  for  the  wrongful  conversion  of  personal  property — the  Court 
will  not  try  the  merits  upon  affidavits,  and  will  not  discharge  the  order 
unless  the  defendant  makes  out  a  clear  ca.se  of  innocence.  (Royal  Ins. 
Co.  V,  Noble,  5  AU>,  Pr.  (N,S,)  54.)  There  must  be  a  fraudulent  con- 
cealment to  maintain  arrest  under  subdivision  third  of  this  section.  ( Jan- 
anique  v.  Luc,  i  Abb,  Pr.  (N.S.)  419;  Elston  v.  Potter,  9  Bosw.  636.) 
As  to  the  proper  form  of  security  and  order  under  this  subdivision,  see 
Elston  w.  Potter,  9  Bosw.  636. 

22.  Fiduciary  Character. — ^The  complaint  should  state  the 
facts  that  constitute  the  fiduciary  character,  as  well  as  its  nature  and 
extent.  (Porter  v.  Hermann,  8  CaL  623.)  It  is  necessai}'  in  such  a 
case  to  chai^^e,  not  only  that  defendant  received  the  money  as  agent, 
bat  that  he  converted  it  in  the  course  of  his  employment  as  such.    (/</.) 
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Where  the  character  or  capacity  in  which  a  party  is  alleged  to  have 
acted  is  essential  to  the  charge  of  fraud,  the  character  or  capacity  must 
be  averred  in  direct  and  positive  terms,  or  the  charge  must  fall.  (Id,) 
For  forms  of  complaint  see  '^ Fraud**  Vol.  ii.,  pp.  417-451. 

23.  Grounds  of  Arrest. — ^The  defendant  may  be  arrested  in  an 
action  for  a  fine  or  penalty,  or  for  money  or  property  embezzled,  or 
fraudulently  misapplied,  or  converted  to  his  own  use,  by  a  public  ofl&cer, 
or  an  officer  of  a  corporation,  or  an  attorney,  factor,  broker,  agent,  or 
clerk,  in  the  course  of  his  employment  as  such,  or  by  any  other  person 
in  a  fiduciary  capacity,  or  for  misconduct  or  neglect  in  office,  or  in  a 
professional  employment,  or  for  a  willful  violation  of  duty.  Cal.  Pr. 
^ci,  §  73,  Subd.  2\N,y.  Code,  §  179. 

24.  Partners. — ^A,  being  owner  of  an  invoice  of  goods  in  the  dty 
of  New  York,  sold  one-half  interest  therein  to  B.,  with  an  arrangement 
that  the  latter  should  proceed  to  San  Francisco  and  there  dispose  of  the 
same  on  joint  account.  Heldj  that  this  constituted  a  partnership  between 
them,  and  that  B.  was  not  subject  to  arrest  in  an  action  by  A.  to  recover 
a  part  of  the  proceeds  of  the  sales.  (Soule  v.  Hay  ward,  i  Cal.  345.) 
Section  seventy-four  (now  73)  of  the  Practice  Act,  which  provides  for 
the  arrest  of  a  debtor  in  certain  cases,  does  not  apply  in  the  case  of  one 
partner  suing  to  recover  money  received  by  another.     Id. 

25.  Who  may  be  Arrested — Broker  misapplying  funds  depos- 
ited arrestable,  and  taking  of  collaterals  docs  not  change  character  of 
liability.  (Dubois  v.  Thompson,  i  Daly  309;  25  How.  Pr.  417.) 
Guardian  using  funds  of  ward  arrestable.  (Wheelock  v.  Stewart,  28 
How.  Pr.  89. )  So,  also,  as  to  party  receiving  avails  of  goods  as  indemnity 
against  his  guarantee  of  payment.  (Chaine  v.  Coffin,  17  Abb.  Pr.  441.) 
Or  as  consignee  guaranteeing  payment.  (Ostell  v.  Brough,  24  How. 
Pr.  274.)  But  mere  consignee,  doing  business  in  the  ordinary  way  as 
commission  merchant,  not  arrestable.  (Duguid  v.  Edwards,  32  Hofw. 
Pr.  254.)  Claim  to  money  by  third  person  no  bar  to  arrest  of  fiduci- 
ary receiving  it.  (Gross  ».  Graves,  19  Abb.  Pr.  95.)  A  part  payment 
for  goods  by  a  bailee,  who  is  to  return  on  payment  for  them,  does  not 
bar  an  arrest  in  a  subsequent  action  for  their  conversion.  Person  v. 
Given,  29  How.  Pr,.  432. 
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J^o.  843. 

Affidavit  for  Order  of  Arrest  of  Fraudulent  Debtor. 
[Title.] 

State  of  California, 
City  and  County  of 


ss. 


A.  B.,  being  duly  sworn,  says: 

I.  I  am  the  plaintiff  in  the  above  entitled  action.  The 
cause  of  action  in  this  case  arose  after  the  passage  of  the 
act  of  the  Legislature  of  the  State  of  California,  entitled 
*'  An  Act  to  Regulate  Proceedings  in  Civil  Cases  in  the 
Courts  of  Justice  in  this  State,'*  passed  April  29th,  1851. 

II.  That  it  is  an  action  for  the  recovery  of  money 
or  damages  on  a  cause  of  action  arising  upon  an  [express] 
contract,  and  that  defendant  in  said  action  has  been  guilty 
of  a  fraud  in  contracting  the  debt  and  incurring  the  obli- 
gations for  which  the  said  action  is  brought. 

III.  And  affiant  further  states  and  shows  the  follow- 
ing facts  and  circumstances  in  support  of  the  above  alle- 
gations of  fraud,  to  wit:  \state  facts^ 

[Signature.] 
\Jurai.\ 

25.  Cixcumstances. — ^The  practitioner  cannot  be  too  careful  in 
specifying  the  partictilar  circumstances  establishing  the  fraud  relied 
upon  as  the' foundation  of  the  order.  He  cannot,  under  Section  205, 
upon  a  motion  to  vacate  his  order,  set  up  a  ground  for  retaining  it  not 
put  forth  as  the  original  ground  of  the  order.  Cady  v.  Edmonds,  1 2 
Haw,  Pr.  197. 

526  Civldence  Essential. — In  order  to  sustain  the  allegations  of 
fraud  and  deceit  in  contracting  a  debt,  it  is  necessary  to  prove  that  the 
representations  alleged  to  have  been  fraudulent  and  deceitful  were  not 
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true.  (Belden  v.  Henriques,  8  CaL  87.)  A  defendant  cannot  be  ar- 
rested for  fraudulent  representations  in  obtaining  money,  when  the 
*  representations  were  made  some  time  after  the  money  was  obtained. 
(Snow  5;.  Halstead,  i  Cal,  361.)  Mere  proof  of  cause  of  action  sufli- 
cient  to  maintain  arrest  under  this  subdivision;  non-residence  of  inten- 
tion to  depart  only  material  in  application  under  Subdivision  i.  Haz- 
lett  V.  Gill,  19  Add,  i'r.  .353. 

27.  Fraudulent  Purchase. — Where  one  purchased  bills  of 
exchange  on  credit,  for  the  purpose  of  remitting  to  Europe,  and  after- 
wards sold  them  in  the  market:  HM,  that  as  he  purchased  the  bills 
with  the  intention  to  make  such  use  of  them,  and  knowing  his  inability 
to  pay  for  them,  the  purchase  was  fraudulent,  and  that  he  was  liable  to 
arrest  in  an  action  for  their  value.  (See,  also,  Brown  v.  Montgomery, 
20  N,K  287.)  Purchase  with  preconceived  design  not  to  pay  is  fraud- 
ulent, though  a  mere  conceal  lent  of  insolvency  does  not  make  it  so. 
(Hennequin  v,  Naylor,  24  N.K  139;  King  v,  Phillips,  8  Bosw.  603.) 
Not  necessary  that  misrepresentation  should  be  sole  inducement  to  sale. 
(Shaw  V,  Stine,  8  Bosw,  157.)  Party  making  representation  false  in 
fact  liable  for  it,  though  at  the  time  he  did  not  know  ^rhether  it  were 
true  or  false.  Craig  v.  Ward,  36  Bard,  377;  Sharp  v.  Mayor  of  N.Y., 
40  Bard,  256;  25  How,  Pr,  389. 

28.  Grounds  of  Arrest. — When  the  defendant  has  been  guilty 
of  a  fraud  in  contracting  the  debt  or  incurring  the  obligations  for 
which  the  action  is  brought,  or  in  concealing  or  disposing  of  the 
property  for  the  taking,  detention,  or  conversion  of  which  the  action  is 
brought,  he  may  be  arrested.  [Cal,  Pr,  Act,  §  73,  Subd.  4.)  For  illus- 
trations of  the  principles  upon  which  orders  of  arrest  may  be  granted 
under  this  subdivision,  see  the  following  cases.  Bean  v,  Renway,  17 
How,  Pr,  90;  Freeman  v,  Leland,  2  Add,  Pr,  479;  Bell  v,  Mali,  11 
Haw,  Pr,  254;  Union  Bank  v,  Mott,  6  Adh,  Pr,  315. 

29.  Insufficient  Grounds. — An  honest,  though  abortive  purpose 
to  continue  business,  and  pay  for  the  goods,  is  consistent  with  the  vendee's 
knowledge  of  his  own  insolvency;  and  the  purchase  is  not  fraud- 
ulent when  made  with  such  intent,  though  founded  in  delusive  and 
unreasonable  expectations.  Nichols  v.  Pinner,  18  N,Y,  295;  compare 
Mitchell  V,  Worden,  20  Bard,  253;  see,  also,  Morrison  v.  Gamer,  7 
Adh,  Pr,  425. 

30.  Iiex  Fori. — ^Arrest  for  fraudulent  representations,  inducing 
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purchase  of  property  in  a  foreign  country,  sustained,  when  property 
brought  into  State,  though  in  such  foreign  country  defendant  would  not 
have  been  arrestable;  lex  fori  governs.  City  Bank  v,  Lumley,  38 
Haw,  Pr.  397. 

31.  Partners. — Both  partners  are  liable  to  arrest  in  an  action  on 
a  debt  of  the  firm  fraudulently  contracted  by  one  of  them.  (Anony- 
mous, 6  Abb.  Pr,  319,  note;  Townsend  v,  Bogart,  11  Id.  355;  Bull  v. 
Melliss,  9  /</.  58;  Coman  v.  Reese,  12  Ho7v.  Pr,  114.)  But  opposed 
to  these  cases  is  Honover  v.  Sheldon,  9  Abb.  Pr,  240,  and  note. 

32.  Statements  Sufficient. — See,  as  to  what  will  be  sufficient  to 
make  out  a  case  of  fraud,  (White  v.  Dodd,  42  Barb.  554;  28  How. 
Pr,  197;  18  Abb.  Pr,  250;  Potter  v.  Sullivan,  16  Abb.  Pr.  295;  Smith 
V.  Countryman,  30  N.V.  655.)  See,  as  to  what  is  necessary  to  constitute 
an  actual  fraud,  (Farrington  v,  Bullard,  40  Barb.  512,  516.)  It  is 
not  necessary  that  the  defendant  should  be  benefited  by  his  false  repre- 
sentation, or  in  collusion  w  ith  another.  It  is  sufficient  if  the  represent- 
ation induces  action  by  the  plaintiff.  (Hubbard  v.  Briggs,  31  N.F. 
518.)  But  to  give  action  for  them  representations  must  be  made  to 
plaintiff,  or  with  design  to  influence  his  conduct.  (Van  Kleeck  v.  Le 
Roy,  37  Barb.  544.)  See,  as  to  evidence  of  contemporaneous  frauds, 
Amsden  v.  Manchester,  40  Barb.  158. 

23.  Variance. — If  the  affidavit  shows  a  cause  of  action  in  the 
nature  of  an  action  on  the  case  for  obtaining  goods  from  the  plaintiffs 
by  fraud,  it  is  not  to  be  inferred  that  the  complaint  will  not  state  a  cause 
of  aaion  of  that  nature,  because  the  affidavits  also  allege  that  the  action 
is  brought  to  recover  the  price  of  goods  sold.  (Townsend  v.  Bogart,  1 1 
Abb.  Pr.  355.)    For  another  form  sufficient,  see  same  cases. 

34.  What  must  Appear. — To  sustain  an  order  of  arrest  under 
this  subdivision  of  Section  73,  three  things  must  appear:  Fir  si.  That 
the  defendant  has  made  representations  which  were  false.  Second,  That 
he  knew  them  to  be  false.  (Gaffiiey  v.  Burton,  12  How.  Pr.  516:  see 
Freetnan  v.  Leland,  2  Abb.  Pr.  479;  Young  v.  Covell,  8  Johns.  23; 
Addington  v,  Allen,  i  x  Wend.  374. )  Third,  That  the  plaintiff  relied 
upon,  and  was  in  point  of  fact  deceived  by  them.  See  Freeman  v. 
Leland,  2  Abb.  Pr.  479;  Wanzer  v.  De  Baum,  i  E.  D.  Smith,  261. 
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jYo.  S44. 

Affidavit  for  Order  of  Arrest — Removal  of  Property  with  Intent 

to  Defraud, 
[Title.] 


State  of  California, 
City  and  County  of . . . , 


*  •  J 


ss. 


A.  B.,  being  duly  sworn,  says: 

I.  I  am  the  plaintiff  in  the  above  entitled  action. 

II.  The  cause  of  action  in  this  case  arose  after  the 
passage  of  the  Act  of  the  Legislature  of  the  State  of 
California,  entitled  "  An  Act  to  Regulate  Proceedings 
in  Civil  Cases  in  the  Courts  of  Justice  of  this  State," 
passed  April  29th,  1851. 

III.  This  is  an  action  for  the  recovery  of  money  or 
damages  on  a  cause  of  action  arising  upon  an  [ex- 
press] contract.  That  the  defendant  in  said  action  did 
remove  and  dispose  of  said  property,  with  intent  to 
defraud  creditors. 

IV.  And  affiant  further  states  and  shows  the  following 
facts  and  circumstances  in  support  of  the  above  allega- 
tions of  fraud,  to  wit:   [state  facts.'] 

[Signature.] 
[Jurat,] 


85.  Grounds  of  Arrest. — Defendant  may  be  arrested  when  he 
has  removed  or  disposed  of  his  property,  or  is  about  to  do  so,  with  in- 
tent to  defraud  his  creditors.  {Cat,  Pr,  Act,  §  83,  Subd.  5;  N,F,  Code, 
§  179.)  Proof  of  actual  fraudulent  intent  is  requisite  to  justify  an  arrest 
under  this  subdivision.  Pacific  Mut.  Ins.  Co.  v.  Machado,  16  Ahb, 
Pr.  451. 
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•/Yo.  845. 

Undertaking  on  Order  of  Arrest, 
[Title.] 

Whereas,  The  above  named  plaintiff  has  commenced, 
or  is  about  to  commence  an  action  in  the  District  Court 

of  the Judicial  District  of  the  State  of , 

in  and  for  the  City  and  County  of ,  against  the 

above  named  defendant,  and  is  about  to  apply  for  an 
order  for  the  arrest  of  the  said  defendant  in  said  action. 

Now,  therefore,  we,  the'undersigned,  residents  of  the 

County  of ,  in  consideration  of  the 

premises,  and  of  the  issuing  of  said  order  of  arrest,  do 

undertake,  in  the  sum  of dollars,  and  promise 

to  the  effect,  that  if  the  said  defendant  recover  judg- 
ment, the  said  plaintiff  will  pay  all  costs  and  charges 
that  may  be  awarded  to  the  said  defendant,  and  all 
damages  which  he  may  sustain  by  reason  of  the  arrest, 
not  exceeding  the  sum  of dollars. 

[Date.] 


O.  P.,  SEAL. 


Q.    R.,  I  SEAL.! 


State  of  California, 
City  and  County  of  . . . 


ss. 


The  persons  named  in,  and  who  subscribed  the  fore- 
going undertaking  As  the  sureties  thereto,  being  sever- 
ally duly  sworn,  each  for  himself,  says: 

I  am  a  resident  and  ....  holder  within  this  State,  and 
am  worth  double  the  sum  specified  in  the  said  undertak- 
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ing  as  the  penalty  thereof,  over  and  above  all  my  debts 
and  liabilities,  exclusive  of  property  exempt  from 
execution. 

[Signature.] 


36.  Justification  of  Sureties. — Each  of  the  sureties  shall  annex 
to  the  undertaking  an  affidavit  that  he  is  a  resident  and  householder,  or 
freeholder,  within  the  State,  and  worth  double  the  sum  specified  in  the 
undertaking,  over  and  above  all  his  debts  and  liabilities,  exclusive  of 
property  exempt  from  execution.  The  undertaking  shall  be  filed  with 
the  Clerk  of  the  Court.  {Cal  Pr,  Act,  §  76;  KY.  Code,  §  182.)  The 
obligations  of  bail  are  assumed  with  reference  to  the  law,  which  becomes 
a  part  of  their  contract,  and  the  whole  Statute  must  be  examined  to  de- 
termine their  liability.     Matoon  v.  Eder,  6  CaL  57. 

0 

37.  Qualification. — Under  an  order  upon  the  plaintiff  to  file  se- 
curity for  costs,  an  undertaking  executed  by  two  sureties  is  filed,  the 
qualification  of  one  of  the  sureties  upon  exceptions  is  sufficient.  Riggins 
V,  Williams,  2  Duer,  678. 

38.  State,  etc.,  Ibcenxpt. — No  bond  is  required  in  any  suit  at 
law  or  in  equity,  where  the  City  of  San  Francisco  is  a  party  plaintiff. 
{Stai,  of  Col,  1 86 1,  p.  350.)  Or  the  State,  when  it  is  a  party  plaintiff. 
Siai.  of  CaL  1863-4,  p.  261. 

39.  SufSLcient  Surety. — ^Although  the  word  sureiks  is  used  in 
the  Statute,  yet  an  undertaking  with  one  surety  may  be  accepted  as 
sufficient  (Ward  v,  Whitney,  8  iV.JK  446;  Sieff  v,  Shausenburgh,  10 
Ahh.  Pr.  477,  n.);  for  it  rests  entirely  in  the  discretion  of  the  judge 
making  the  order  whether  or  not  the  plaintiff  shall  give  an  undertak- 
ing with  sureties.  (Courter  ».  McNarama,  9  Haw,  Pr.  255;  Richard- 
son V.  Craig,  i  Duer,  666;  see  Bellinger  v,  Gardner,  2  Abb.  Pr,  441.) 
The  above,  it  will  be  seen,  are  New  York  decisions. 

40.  Under  Seal. — ^The  undertaking  may  properly  be  under  seal, 
but  this  is  not  essential  nor  usual.  Thompson  v,  Blanchard,  3  N.  Y. 
335  J  Seacord  v,  Morgan,  17  How  Pr,  394;  Coleman  v.  Bean,  14 
Abb,  Pr,  38. 

4L     Undertaking  Essential. — Before  making  the  order,  the 
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judge  shall  require  a  written  undertaking  on  the  part  of  the  plaintiff, 
with  sureties,  to  the  effect  that  if  the  defendant  recover  judgment,  the 
plaintiff  will  pay  all  costs  and  charges  that  may  be  awarded  to  the  de- 
fendant, and  all  damages  which  he  may  sustain  by  reason  of  the  arrest, 
not  exceeding  the  sum  specified  in  the  undertaking,  which  shall  be  at 
least  five  hundred  dollars.     Cal.  Pr,  Act,  §  76. 

4St.  WHO  must  Join. — ^The  preponderance  of  authority  seems 
to  be,  that  the  undertaking  need  not  necessarily  be  executed  by  the 
plaintiff  personally.  (Askins  v.  Hearns,  3  Abb.  Pr,  184;  Bellinger  v, 
Gardner,  2  Id.  441;  Court er  r;.  McNarama,  9  Hmv.  Pr.  255;  Lefling- 
well  V.  Chave,  10  Abb.  Pr.  472-477,  n.;  Varrault  v.  Diilot,  Hoffm.  Prov. 
R.  50.)  So,  in  an  action  brought  on  behalf  of  a  foreign  government 
appointed  to  sue,  an  undertaking  to  procure  an  arrest  of  defendant, 
executed  by  an  agent,  is  good  as  an  undertaking  on  the  part  of  the 
plaintiff.     Republic  of  Mexico  v.  Arrangoiz,  11  Hmv.  Pr.  i. 

JVb.  8Jf6. 

Acknowledgment. 
[Venue.] 

I  certify  that  on  this  ....  day  of ,  1 8 . . , 

A.  B.,  C.  D.,  and  E.  F.,  above  named,  to  me  known  to 
be  the  persons  described  in  and  who  executed  the  above, 
personally  appeared  before  me,  and  severally  acknowl- 
edged that  they  executed  the  above  undertaking  as 
their  own  free  act,  for  the  uses  and  purposes  therein 
mentioned.  * 

[Signature.] 
Note. — ^This  is  not  the  practice  in  California,  see  form  No.  844. 

J^o.  847. 

Indorsement  of  Judge*  s  Approval. 

I  approve  the  within  undertaking,  and  the  sufficiency 
of  the  sureties  therein  named. 

[Signature.] 
[Date.] 

8 
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43.  Must  be  Indorsed. — In  New  York,  the  approval  of  the  ji\s- 
tice  who  issues  the  order  of  arrest  must  be  indorsed  on  the  undertaking, 
which  must  be  filed  with  the  Clerk.  Code^  §  423;  Newell  v,  Doran, 
21  How,  Pr,  427. 


J^o.  848. 

Order  of  Arrest. 
[Title.] 

The  People  of  the  State  of  California, 

To  the  Sheriff  of  the  City  and  County  of : 

The  above-named  plaintiff  having  commenced  an  ac- 
tion in  the  District  Court  of  the Judicial  Dis- 
trict of  the  State  of ,  in  and  for  the 

County  of ,  against  the  above-named  defend- 
ant, and  it  duly  appearing  to  me,  from  affidavits  sub- 
mitted on  the  part  of  the  said  plaintiff,  that  a  sufficient 
cause  of  action  exists,  that  the  case  is  one  of  those 
mentioned  in  Section  seventy-three  of  the  Act,  entitled 
"An  Act  to  Regulate  Proceedings  in  Civil  Cases  in  the 
Courts  of  Justice  of  this  State,'*  passed  April  29,  1851, 
to  wit: 

That  the  said  defendant  has  been  guilty  of  fraud  in 
contracting  the  debt  for  which  the  said  action  is  brought, 
and  the  necessary  undertaking  having  been  given,  I, 
the  undersigned.  Judge  of  the  said  District  Court,  by 
virtue  of  the  authority  in  me  vested  by  law,  do  order 

and  require  you,  the  said  Sheriff  of  the County 

of ,  forthwith  to  arrest  the  said  defendant,  if 

he  be  found  in  your  county,  and  hold  him  to  bail  in  said 
action,  in  the  sum  of dollars,  and  that  you  re- 
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turn  this  order,  -with  your  proceedings  thereon,  to  the 

Clerk   of    the   said   District   Court,    on   the  . . . ,  day 

of ,  18. .. 

G.  H., 

[Date.]  Judge, 


44.  Amount  of  Bail. — In  relation  to  the  amount  of  bail,  under 
the  former  practice,  in  actions  for  a  money  demand  on  contract,  bail 
was  required  in  double  the  amount  of  the  claim ;  but  this  was  subject 
to  modification  where  the  amount  was  large.    (Cromelines  ads,  Beldens, 

1  Wend,  iQi'y  Ballingall  v,  Bumie,  i  Hall,  237.)  In  other  actions,  the  bail  is 
altogether  in  the  discretion  of  the  Court,  and  depends  upon  the  char- 
acter of  the  action  and  the  position  of  the  defendants;  whether,  for 
example,  residents  or  transient  persons,  etc.  Baker  v,  Swackhamer,  3 
Codi  R,  248. 

45.  Ho"W  Served. — ^The  order  of  arrest,  with  a  copy  of  the  affi- 
davit upon  which  it  is  made,  shall  be  delivered  to  the  Sheriff,  who,  upon 
arresting  the  defendant,  shall  deliver  to  him  the  copy  of  the  affidavit; 
and  also,  if  desired,  a  copy  of  the  order  of  arrest.  {Cal,  Pr,  Act,  §  78; 
N.Y,  Code,  §  184.)  The  Sheriff  must  file  them  within  ten  days,  ij^ule 
xxxix,  San  Francisco.)  The  Sheriff  shall  execute  the  order  by  arrest- 
ing the  defendant,  and  keeping  him  in  custody  until  discharged  by 
law.     Cal.  Pr,  Act,  %  79;  N.Y,-  Code,  §  185. 

46.  Issued  to  Sheriff! — The  order  must  be  issued  to  the  Sheriff 
of  the  county  where  the  defendant  can  be  found.  (Cal,  Pr,  Act,  §  77.) 
And  a  defendant  will  be  discharged  from  arrest  when  it  appears  that 
the  arrest  was  effected  by  enticing  him  within  the  bailiwick  of  the  Sheriff, 
in  whose  hands  the  process  was,  by  means  of  false  representations. 
Goupil  V,  Simonson,  3  Abb,  Pr.  474;  see,  also.  Carpenter  v,  Spooner, 

2  Sand/,  717;  and  Seaver  v,  Robinson,  3  Duer,  622. 

47.  Name  of  Party. — Formerly  it  was  held  that  an  arrest  of  a 
person  by  a  wrong  name  could  not  be  justified,  though  he  was  the  per- 
son intended,  unless  he  was  as  well  known  by  one  name  as  the  other. 
(Griswold  V.  Sedgwick,  6  Cow,  456;  i  Wend,  126;  Mead  ».  Haws,  7 
CcW'  33^  J  Holley  v.  Mix,  3  Wend,  350;  Scott  v,  Ely,  4  /^.  555;  Gum- 

*  sey  V.  Lovell,  9  /^.  319;  see  2  Rev,  Stat.  274,  §  282;  Id,  347,  §  3.) 
But  since  the  Code,  it  is  not  necessary  that  the  name  of  the  party  to  be 
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arrested  should  be  stated.  If  unknown,  he  may  be  designated  as  the 
real  defendant  in  the  suit  or  proceeding,  and  whose  name  is  not  known; 
or  by  any  name.     Pinder  v.  Black,  4  Haw.  Pr.  95. 

48.  Nature  of  Remedy. — The  writ  of  arrest  is  only  an  inter- 
mediate remedy  or  process  to  secure  the  presence  of  the  party  until 
final  judgment,  and  the  facts  on  which  it  is  based  must  be  affirmatively 
found,  and  the  fraud  stated  in  the  judgment,  in  order  to  authorize  an 
arrest  on  final  process.  (Matoon  v.  Eder,  6  CaL  57.)  As  a  matter  of 
practice  it  is  safest  to  award  an  arrest,  even  in  cases  of  doubt,  for  the 
defendant  is  protected  by  his  bond  from  abuse  by  the  process,  without 
which  process  the  plaintiff  may  be  remediless.     Southworth  v.  Resing, 

3  ^^^^  377. 

49.  Order,  by  "whom  Made. — An  order  for  the  arrest  of  the 
defendant  shall  be  obtained  from  a  judge  of  the  court  in  which  the 
action  is  brought,  or  from  a  county  judge.  CaL  Pr,  Aci^  §  74;  N,Y. 
Code,  §  180. 

50.  Order,  'what  it  Requires. — It  shall  require  the  sherifT  of 
the  county  where  the  defendant  may  be  found  forthwith  to  arrest  him 
and  hold  him  to  bail  in  a  specified  sum,  and  to  return  the  order  at  a 
time  therein  mentioned  to  the  clerk  of  the  court  in  which  the  action 
is  pending.     CaL  Pr.  Act,  §  77;  KY,  Code,  §  183. 

51.  Order,  "when  to  be  Made. — ^The  order  may  be  made 
whenever  it  shall  appear  to  the  Judge,  by  the  affidavit  of  the  plaintiff  or 
some  other  person,  that  a  sufficient  cause  of  action  exists;  and  that  the 
case  is  one  of  those  mentioned  in  Section  seventy-three;  (CaL  Pr,  Aci, 
§  76;)  and  may  be  made  to  accompany  the  summons,  or  at  any  time 
afterwards  before  judgment. 

52.  Order,  when  Returnable. — ^The  order  may  be  made 
returnable  within  a  specified  period  after  arrest,  and  it  is  not  essential  to 
name  a  certain  day.    Continental  Bk.  v,  De  Mott,  8  Bosw.  696. 

58.  Void  Order. — ^Where  the  complaint  was  not  filed  until  two 
days  after  an  order  of  arrest  had  issued  thereupon:  Held,  that  the  order 
of  arrest  was  void.    Ex  parte  Cohen,  6  CaL  3x8. 
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Ko.  849. 

Return  of  Order — Arrest  of  Defendant. 
[Title.] 
[Venue.] 

I  have  taken  and  arrested  the  within-named  C.  D.,  as 
required  by  the  within  order. 

,  Sheriff  of County, 

m 

J\ro.  850. 

Return — Defendant  not  Found, 
[Venue.] 

The  within  named  A.  B.  is  not  found  in  my  county. 

Sheriff  of County, 

J\ro.  851. 

Return — One  Arrested^  the  Other  not  Found. 
[Venue.] 

I  have  taken  and  arrested  the  within  named  A.  B.,  as 
required  by  the  within  order;  but  the  within  named 
C.  D.  is  not  found  in  my  county.  ■ 

Sheriff  of County, 
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J^O.  852. 
Return — Arrest^  and  Escape  hy  Rescue, 

[Venue.] 

I  have  taken  and  arrested  the  within  named  C.  D.,  as 
required  by  the  within  order,  and  safely  kept  him  in  my 
custody    until    divers    persons,  to    me   unknown,    on 

the day   of ,    i8 .  .,   at ,   with 

force  and  arms  assaulted  me,  and  out  of  my  custody 
rescued  said  C.  D.,  who  then  and  there  rescued  himself 
and  escaped  out  of  my  custody,  and  afterwards  the  said 
C.  D.  is  not  found  in  said  County. 

Sheriff  of County, 

J^o.  853. 

Return  that  Defendant  has  made  Deposit  in  Lieu  of  Bail, 
[Venue.] 

I  have  taken  and  arrested  the  within  named  A.  B.  as 
required  by  the  within  order,  and  he  has  deposited  with 

me dollars,  in  lieu  of  bail  in  the  above  entitled 

action. 

Sheriff  of County. 

Note.— See  §§  80,  91,  CaL  Pr,  Act, 

J^o.  854* 

Clerk*  s  Certificate  that  Deposit  has  been  Paid  into  Court, 

[Title.] 

[Venue.] 

I,  J.  K.,  Clerk  of  the  County  of ,  hereby  cer- 
tify that  the  Sheriff  of  said  County  has  deposited  in 
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this  court  the  sum  of dollars,  as  having  been 

paid  him  by  C.  D.,  the  defendant,  in  lieu  of  an  under- 
taking of  bail  in  this  action. 

J.  K., 

CUrk  of County. 

JVo.  855. 

Certificate  that  Bail  has  been  Given  Instead  of  Deposit, 
[Title.] 

[Venue.] 

I,  A.  K.,  Sheriff  of  the  County  of ,  hereby  cer- 
tify that  the  defendant  C.  D.  has  deposited  with  me  an 
undertaking,  of  which  the  within  is  a  copy,  in  lieu  and 
instead  of  the  money  heretofore  deposited  with  me. 

rV.  Iv., 
Sheriff  of County, 


53.  Sfl^ot  of  Ball.— The  defendant,  on  arrest,  by  putting  in  bail 
and  neglecting  to  move  to  be  discharged,  consents  to  process,  and  waives 
all  previous  irregularities.     Matoon  v,  Eder,  6  CaL  57. 


J{o.  856. 

Notice  of  Motion  to   Vacate  Order  of  Arrest, 
[Title.] 

To  E.  F.,  plaintiff  s  attorney: 

Please  take  notice,  that  on  the  ....  day  of , 

18...,  at  the  court  room  of  said  Court,  at  the 
opening  of  the  Court,  or  as  soon  thereafter  as  counsel 
can  be  heard,  the  undersigned  will  move  this  Court  to 
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vacate  the  order  of  arrest  in  this  action.  This  motion 
will  be  based  upon  the  affidavit  hereto  annexed,  and 
upon  all  the  papers  filed  and  served  in  this  action,  and 
said  motion  will  be  made  for  irregularity  in  this,  that 
the  undertaking  given  to  procure  said  order,  was  not 
filed  with  the  Clerk  of  the  Court  [or  otherwise^  and 
for  such  other  and  further  order  as  may  be  just. 

[Date.]  [Signature.] 


54.  Conversion. — In  an  action  for  a  conversion,  an  order  of 
arrest  is  not  to  be  vacated  on  mere  denial  of  plaintiff's  affidavit.  Caus- 
land  V,  Bliss,  4  Bosw.  619. 

55.  Facts  Must  be  Shown. — It  is  well  settled  that  the  £acts 
necessary  to  be  shown  must  appear  by  the  positive  averments  of  the 
affidavits;  and  it  is  insufficient  to  refer  to  the  complaint  or  to  any  other 
paper  to  show  what  the  affidavit  ought  itself  to  disclose,  although  it  is 
positively  averred  that  such  compliant  or  paper  is  true.  McGilveiy  ». 
Morehead,  2  Cal.  609. 

56.  False  Representations. — A  purchaser  who  obtains  credit 
by  a  false  representation  must  be  held  to  intend  the  legitimate  conse- 
quence of  his  acts;  and  if  he  admits  the  false  representation,  his  denial 
of  intent  to  defraud  is  immaterial.  So  held  on  motion  to  vacate  arrest. 
Whitcomb  v,  Salsman,  16  How,  Pr,  533. 

57.  Insufficient  Ground. — ^Although  an  order  of  arrest  ought  not 
to  be  granted  upon  general  assertions  made  on  information  only,  yet  if 
such  allegations  are  not  met  by  a  denial  on  a  motion  to  discharge  from 
arrest  they  will  be  taken  to  be  true.    Wolf  ».  Browner,  5  Rob,  601.  , 

58.  Notice  Essential. — ^These  motions  must  be  on  notice,  and 
must  be  made  in  court,  or  may  be  before  the  judge  who  g^nted  the 
order  of  arrest,  if  he  is  a  judge  of  the  Court  Rogers  v.  McElhone, 
12  Abb,  Pr,  292. 

59.  Parties. — ^An  order  of  arrest  should  not  be  vacated  merely 
on  the  ground  that  one  of  the  plaintiffs  is  not  a  proper  party.  Webber 
V,  Moritz,  II  Abb,  Pr,  13. 
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60.  Positive  Denial,  Efibot  of. — Where,  on  motion  to  vacate 
an  order  of  arrest,  the  afl5davit  of  the  plaintiff  positively  and  unequivo- 
cally alleges  the  making  of  false  representations  by  the  defendant,  which 

t 

the  affidavit  of  the  latter  as  unequivocally  and  positively  denies,  the  de- 
fendant's affidavit  should  be  regarded  as  neutralizing  that  of  the  plaintiff, 
who  should  be  left  to  make  out  his  case  by  other  or  further  proofs. 
Allen  V,  McCrassen,  32  Barb,  662. 

61.  Rene^vcral  of  Motion. — After  a  defendant  has  moved  to  va- 
cate an  order,  being  founded  on  facts  extrinsic  to  the  cause  of  action, 
and  his  motion  to  vacate  it  being  founded  only  on  the  plaintiff's  origi- 
nal affidavits,  if  such  motion  is  denied,  he  should  not  be  allowed  to 
renew  it  upon  opposing  affidavits  on  his  own  part,  especially  where  the 
order  denying  his  motion  has  been  affirmed  on  appeal.  Lovell  v, 
Martin,  12  Add,  Pr.  178. 

62.  Rule  to  Sho^wr  Cause. — On  a  rule  to  show  cause  why  the 
arrest  of  a  party,  ordered  by  the  Court  on  an  allegation  of  fraud,  should 
not  be  vacated,  the  question  of  fact  involved  in  it  must  be  decided  like 
any  other  fact,  by  the  weight  of  evidence.     South  worth  v,  Resing,  3 

63.  Vacating  Order  and  Reduoing  Bail. — ^A  defendant 
arrested  may,  at  any  time  before  the  justification  of  bail,  apply  to  the 
Judge  who  made  the  order,  or  the  Court  in  which  the  action  is  pend- 
ing, upon  reasonable  notice  to  the  plaintiff,  to  vacate  the  order  of  arrest, 
or  to  reduce  the  amount  of  bail.  If  the  application  be  made  upon 
affidavits  on  the  part  of  the  defendant,  but  not  otherwise,  the  plaintiff 
may  oppose  the  same  by  affidavits  or  other  proofs,  in  addition  to  those 
on  which  the  order  of  arrest  was  made.  Cal,  Pr,  Aci^  §  97;  N,Y, 
Code,  §§  204,  205. 

64.  When  Order  will  be  Vacated  or  Bail  Reduced. — 

If,  upon  such  application,  it  shall  satisfactorily  appear  that  there  was  not 
sufficient  cause  for  the  arrest,  the  order  shall  be  vacated;  or  if  it  satis- 
factorily appear  that  the  bail  was  fixed  too  high,  the  amount  shall  be 
reduced.  {Cal,  Pr,  Act,  §  98.)  An  order  of  arrest  should  not  be  va- 
cated on  the  ground  that  an  action  has  been  brought  in  a  foreign  Court 
against  the  defendant  for  the  same  cause,  it  not  appearing  that  any 
arrest  was  ever  made  there,  or  would  have  been  allowed  by  the  practice 
of  such  court.    Arthurton  v,  Dalley,  20  How,  Pr,  311. 
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JVO.  857. 

Order  Vacating  Arrest. 
[Title.] 

I.  On  reading  and  filing  notice  of  motion  and  affi- 
davit thereto  annexed,  and  on  the  pleadings  and  pro- 
ceedings in  this  action,  on  motion  of  E.  F.  counsel  for 
the  defendant  and  after  hearing  thereon: 

II.  It   is  hereby  ordered  that  the  order   of  arrest 

granted  in  this  action,  on  the day  of , 

i8.  .,  against  the  defendant  A.  B.,  be  vacated  [and  that 
the  bail  heretofore  given  for  the  defendant  be  exonera- 
ted from  liability]. • 

[Signature.] 
I  Date.] 

65.  Order,  where  Made. — ^This  order  may  be  made  at  cham- 
bers by  the  judge  who  granted  the  original  order.  Otherwise  it 
must  be  made  at  special  term.  Dunaher  v,  Meyer,  i  Code  R.  87; 
Cayuga  County  Bank  v.  Warfield,  13  How.  Pr.  439. 

J^o.  858. 

ITie  Same — On  Condition  that  Defendant  shall  not  Sue. 
[TrrLE.] 

[Commencement  as  in  last  formJ\ 

It  is  hereby  ordered  that  on  defendants  stipulating 
within  ....  days  to  bring  no  action  for  false  imprison- 
ment, said  motion  be  granted,  and  the  order  of  arrest 
heretofore  granted  in  this  action  be  vacated  [or  that 
the  defendant  be  discharged  from  said   arrest],  with 

dollars  costs   to  the  defendant;    otherwise, 

that  said  motion  be  denied,  without  costs. 
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Note. — It  will  be  observed  by  reference  to  the  following  authorities,  that 
a  conditional  order  can  be  made,  or  rather  that  such  have  been  made. 
Yet  it  would  seem  the  party  is  either  entitled  or  not  entitled  to  a 
dischaige. 

66.  Ck>ndltloiial  Discharge. — ^The  discharge  may  be  granted 
conditionally,  upon  the  defendant's  stipulating  not  to  bring  an  action 
for  the  arrest.  (Northern  Railway  Co.  v,  Carpentier,  4  Abb,  Pr.  47.) 
So,  where  the  question  involved  in  the  motion  to  discharge  the  defend- 
ant is  one  involved  in  uncertainty,  and  about  which  there  has  been 
much  diversity  of  opinion.  Alden  v,  Sarson,  4  Abb,  Pr.  102;  com- 
pare Merchants*  Bank  v.  D wight,  13  How.Pr,  366;  and  Croden  v. 
Drew,  3  Duer,  652. 

JVo.  859. 

Order  Reducing  Amount  of  Bail, 
[Title.] 

{^Commencement  as  before^ 

It  is  hereby  ordered  that  the  bail  to  be  taken  by  the 
Sheriff  on  the  order  of  arrest  of  C.  D,  in  this  action  be 
reduced  to dollars. 

J^o.  860. 

Notice  of  Motion  to  Discharge  Defendant  from  Arrest — Another  Form, 
[Title.  ] 

To  A.  B,,  plaintiff's  attorney: 

Please  take  notice,  that  on  the  ....  day  of , 

18. .»  at  the  court  room  of  said  Court,  at  the  opening 
of  the  Court,  or  as  soon  thereafter  as  counsel  can  be 
heard,  the  undersigned  will  move  this  Court  that  the 
defendant  Q.  D.  be  discharged  \or  that  the  amount  of 
bail  required  by  the  order  of  arrest  in  this  action  be 
reduced]  from  arrest  in  this  action.     Said  motion  will 
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be  based  on  the  affidavit,  a  copy  of  which  is  annexed, 
and  upon  all  the  papers  filed  and  s.erved  in  this 
action. 

[Signature.] 
[Date.] 


67.  Bail,  hoover  Given. — ^The  defendant  may  give  bail  by  causing 
a  written  undertaking  to  be  executed  by  two  or  more  sufficient  sureties, 
stating  their  places  of  residence  and  occupations,  to  the  effea  thai  they 
are  bound  in  the  amount  mentioned  in  the  order  of  arrest;  that  the 
defendant  shall  at  all  times  render  himself  amenable  to  the  process  of 
the  Court  during  the  pendency  of  the  action,  and  to  such  as  may  be 
issued  to  enforce  the  judgment  therein;  or  that  they  will  pay  to  the 
plaintiff  the  amount  of  any  judgment  which  may  be  recovered  in  the 
action.     CaL  Pr,  Act,  §  8i;  N.F,  Code,  §  187. 

68.  Discharge. — A  party  will  be  discharged  from  arrest  where 
the  process,  though  proper  in  form,  has  been  issued  in  an  improper 
case.  (Soule  v.  Hay  ward,  i  CaL  345.)  Where  a  party  is  once 
arrested  and  discharged,  he  cannot  be  arrested  again  in  the 
same  action.  (McGilvery  v,  Moorhead,  2  CaL  607.)  A  voluntary 
release  of  defendant  by  plaintiffs  attorney  does  not  dischai^e  the  order. 
(Rhoads  v.  Woods,  41  Barb,  471.)  A  discharge  under  the  Insolvent 
Act,  after  judgment,  precludes  a  second  imprisonment  for  the  same 
cause  in  a  different  form.  Wright  v,  Ritterman,  i  Abb,  Pr,  428; 
People  V,  Kelly,  Id,  432. 

69.  Discharge  on  Bail. — ^The  defendant,  at  any  time  before 
execution,  shall  be  discharged  from  the  arrest,  either  upon  giving  bail, 
or  upon  depositing  the  amount  mentioned  in  the  order  of  arrest,  as 
provided  in  this  chapter.     CaL  Pr,  Act,  §  80;  N,F,  Code,  §  186. 


Jio.  861. 

Undertaking  of  Defendant  on  Arrest, 
[Title.] 

Whereas,  in  a  certain  action  in  the  District  Court  of 
the Judicial  District  of  the  State  of , 
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in  and  for  the  City  and  County  of ,  wherein 

A.  B,   is  plaintiff  and  C.  D.  defendant,  an  order  was 
duly  made  and  delivered  to  the  Sheriff  of  the  City  and 

County  of ,  requiring  him  forthwith  to  arrest 

the  said  defendant,  and  hold  him  to  bail  in  the  sum 

of dollars,  and  the  said  Sheriff  having  arrested 

the  said  defendant  and  taken  him  into  custody  by  vir- 
tue of  the  said  order: 

I.  Now,  therefore,  we,  L.  M.  and  N.  O.,  residing  at 
,  in  the  County  of ,  the  said  L.  M. 

by   occupation   a    [merchant],   and   N.  O.,  residing  at 

,  in  the  County   of ,  by  occupation 

a  [carpenter],  are  jointly  and  severally  bound  in  the 

sum  of dollars,  the  amount  in  the  said  order 

of  arrest  mentioned. 

II.  That  the  said  defendant  shall  at  all  times  render 
him  amenable  to  the  process  of  the  said  Court  during 
the  pendency  of  the  said  action,  and  to  such  as  may  be 
issued  to  enforce  the  judgment  herein;  or  that  we  will 
pay  to  the  said  plaintiff  the  amount  of  any  judgment 
which  may  be  recovered  in  the  said  action. 

m 

[Signatures  and  Seals.] 
[Date.] 

[yus/ifica/z'on.] 


70.  Justification  of  Bail. — For  the  purpose  of  justification, 
each  of  the  bail  shall  attend  before  the  Judge  or  County  Clerk,  at  the 
time  and  place  mentioned  in  the  notice,  and  may  be  examined  on 
oath,  on  the  part  of  the  plaintiff  touching  his  sufficiency,  in.  such 
manner  as  the  Judge  or  County  Clerk,  in  his  discretion,  may  think 
proper.     Cai.  Pr.  Aci,  §  89. 


126  ARREST  AND   BAIL. 


J\ro.  862. 

Examination  of  Bail, 


[Title.] 


On  this    ....    day  of   ,    1 8 . . ,  before  the 

undersigned,  J.  P.,  Judge  of  \state  the  court — or  a  jus- 
tice of  the  peace  in  and  for  the  Town  of ],  per- 
sonally appeared  L.  M,  and  N.  O.,  the  bail  of  the 
defendant  C.  D.  in  this  action,  to  justify  pursuant  to 
notice;  and  the  said  L.  M.,  being  duly  sworn,  says: 
\here  state  testimony^  inserting^  if  desiredy  the  ques- 
tions and  answers  in  formJ]  And  said  N.O.,  being 
duly  sworn,  says:   [^/c,  as  above. "] 

[Signature  of  Bail.] 

71.  AUo^wranoe  of  Bail — If  the  Judge  or  Clerk  find  the  bail 
sufficient,  he  shall  annex  the  examination  to  the  undertaking,  indorse 
his  allowance  thereon,  and  cause  them  to  be  filed,  and  the  Sheriff  shall 
thereupon  be  exonerated  from  liability.  (Cal.  Pr,  Act^  §  90;  N,Y. 
Code,  §  196.)  The  examination  shall  be  reduced  to  writing,  and  sub- 
scribed by  the  bail,  if  required  by  the  plaintiff.  CaL  Pr,  Act,  §  89; 
N.y.  Code,  §  195. 

J^o.  863. 

Allowance  of  Bail, 

This  day  appeared  before  me  the  within-named  L. 
M.  and  N.  O.,  bail  for  the  defendant  CD.  in  this  action, 
and  justified  as  such,  and  I  find  said  bail  to  be  sufficient, 
and  allow  the  same. 

[^Or,    that  L.  M.,  merchant,  of  No Front 

Street,  San  Francisco,  and  N.  O.,  banker,  of  No , 

Montgomery  Street,  San  Francisco,  are  proposed  as 
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bail  in  addition  to  [or  in  Heu  of]  R.  S.  and  T.  U.,  the 
bail  already  put  in,  and  that  they  will  justify.] 

[Signature.] 
[Date.] 

J^o.  864. 

Notice  of  Bail  Justifying, 
[Title.] 

To ,  plaintiffs  attorney: 

Please  take  notice,  that  the  bail  in  this  action  will 
justify  before  M.  N.,  a  justice  of  this  Court   \or  the 

County  Judge  of County,  or  a  justice  of  the 

peace  of  the  Town  of ],  at ,  on  the 

day  of next,  at  ....  o'clock  in  the  .... 

noon. 

[Signature.] 
[Date.] 

72.  Notice  of  Justification. — Within  five  days  after  the  re- 
ceipt of  notice,  the  sheriff  or  defendant  may  give  to  the  plaintiff,  or  his 
attorney,  notice  of  the  justification  of  the  same^  or  other  bail  (specify- 
ing the  places  of  residence  and  occupations  of  the  latter),  before  a 
judge  of  the  court,  or  county  judge,  or  county  clerk,  at  a  specified 
time  and  place ;  tlie  time  to  be  not  less  than  five,  nor  more  than  ten 
days  thereafter,  except  by  consent  of  parties.  In  case  other  bail  be 
given,  there  shall  be  a  new  undertaking.  CaL  Pr,  Act^  §  87  ;  N,Y, 
Code,  §  193. 

:Ko.  865. 

Notice  of  Exception  to  Bail, 

To  the  Sheriff  of County: 

Please  take  notice,  that  the  plaintiff  does  not  accept 
the  bail  offered  by  the  defendant  C.  D.  in  this  action, 
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\andy  where  there  is  objection  to  the  U7idertaking\  and 
further,  that  he  excepts  to  the  form  and  sufficiency  of 
the  undertaking. 

[Signature.] 
[Date.] 


73.  Notice — ^Eflbot  of. — A  notice  of  exception  to  the  suffi- 
ciency of  the  undertaking  is  not  sufficient  as  a  notice  of  exception  to 
the  sufficiency  of  the  sureties.     Young  v.  Colby,  2  Code  R,  68. 

74.  Qualifioations — Exceptions. — The  plaintiff  may  except  to 
the  bail  ofTered  by  the  defendant  for  the  want  of  the  following  qualifi- 
cations:  Fir  si  ^  Each  of  them  shall  be  a  resident  and  householder,  or 
freeholder,  within  the  county;  Second,  Each  shall  be  worth  the  amount 
specified  in  the  order  of  arrest,  or  the  amount  to  which  the  order  is 
reduced,  as  provided  in  this  chapter,  over  and  above  all  his  debts  and 
liabilities,  exclusive  of  property  exempt  from  execution;  but  the  Judge, 
or  County  Clerk,  on  justification,  may  allow  more  than  two  sureties  to 
justify  severally,  in  amounts  less  than  that  expressed  in  the  order,  if  th#* 
whole  justification  be  equivalent  to  that  of  two  sufficient  bail.  (CaL 
Pr.  Act,  §  88;  KY,  Code,  §  194. 

75.  Service  of  Notice. — The  plaintiff,  within  ten  days  after  the 
return  of  the  sheriff  with  a  copy  of  the  undertaking  of  bail,  may  serve 
upon  the  sheriff  a  notice  that  he  does  not  accept  the  bail,  or  he  shall  be 
deemed  to  have  accepted  them,  and  'the  sheriflf  shall  be  exonerated  from 
liability.  If  no  notice  be  ser\'ed  within  ten  days,  the  original  undertak- 
ing shall  be  filed  with  the  Clerk  of  the  Court.  CaL  Pr,  Act,  §  86; 
KV.  Code,  §  192. 


SURRENDER   OF    DEFENDANT. 

76.  At  any  time  befor'fe  judgment,  or  within  ten  days 
thereafter,  the  bail  may  surrender  the  defendant  in  their 
exoneration ;  or  he  may  surrender  himself  to  the  sheriff 
of  the  county  where  he  was  arrested.  ( CaL  Pr.  Acty  § 
82;  N.V.  Code,  §  188.)  The  sureties  on  the  bail  bond 
of  a  defendant,  arrested  in  a  civil  action,  are  not  bound 


ARREST   AND    BAIL.  1 29 

to  surrender  the  defendant  within  ten  days  after  judg- 
ment against  him,  unless  the  plaintiff  takes  such  meas- 
ures as  would  authorize  the  officer  to  hold  defendant  in 
custody.  (Allen  v.  Breslauer,  8  CaL  552.)  A  surren- 
der within  ten  days  after  execution  is  a  sufficient  com- 
pliance with  the  Statute.  (/^.)  Where  a  party  offered 
to  surrender  himself  in  discharge  of  his  sureties :  Held 
to  be  a  good  surrender/  and  a  discharge  of  the  sureties 
from  all  liability.  (Babb  v.  Oakley,  5  CaL  93.)  Where 
the  judgment  is  not  such  as  will  warrant  a  writ  of  ca.  sa. 
to  be  issued  under  it,  the  bail  will  not  be  charged  for 
neglecting  to  surrender  the  judgment  debtor.  Matoon 
Eder,  6  CaL  57. 

:N'o.  866. 

%  Authority  to  Arrest  Principal, 

Know  all  men,  etc.,  that  I,  L.  M»,  the  within-named 
bail,  depute,  authorize,  and  empower,  in  my  place  and 

stead,  and  in  my  behalf,  O.  P.,  of ,  Sheriff  of 

,  to  take,  arrest,  seize,  and  surrender  CD.,  the 

within  named  defendant,  in  exoneration  and  discharge 
of  my  undertaking  as  bail  for  the  said  C.  D.  in  said 
cause. 

[Signature.] 
[Date.] 


T7.  Authority. — For  the  purpose  of  surrendering  the  defendant, 
the  bail,  at  any  time  or  place  before  they  are  finally  charged,  may  them- 
selves arrest  him ;  or  by  a  written  authority,  indorsed  on  a  certified  copy 
of  the  undertaking,  may  empower  the  sheriff  to  do  so.  Upon  the 
arrest  of  the  defendant  by  the  sheriff,  or  upon  his  delivery  to  the  sheriff 
by  the  bail,  or  upon  his  own  surrender,  the  bail  shall  be  exonerated, 
praoidid  such  arrest,  delivery,  or  surrender  take  place  before  the  ex- 
pinuion  of  ten  days  after  judgment;  but  if  such  arrest,  delivery,  or  sur- 
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render,  be  not  made  within  ten  days  after  judgment,  the  bail  shall  be  finally 
chaiiged  on  their  undertaking,  and  be  bound  to  pay  the  amount  of  the 
judgment,  within  ten  days  thereafter.     CaL  Pr,  Act,  §  83;  N»Y.  Code, 

§  18^. 

78.  Form. — For  another  form,  see  (Nicholls  v,  Ingersoll,  7  Johns. 
145.)  It  is  not  essential  that  all  the  bail  unite  in  this  instrument.  In 
re  Taylor,  7  How,  Pr,  212. 


JVo.  867. 

Certificate  of  Surrender, 
[Venue.] 

I,  S.  T.,  Sheriff  of  the  County  of ,  hereby 

certify  that  C.  D.,  the  principal  mentioned  in  the  [within] 

undertaking  \or,  if  not  indorsed^  refer  to  the  7i?idertak' 

ing  so  as  to  identify  it\,  was  surrendered  to  me  by  L.  M. 

and  N.  O.,  his  sureties,  this  ....  day  of ,18.., 

and  remained  in  custody. 

S.  T., 

Sheriff  of County. 


Jio.   868. 

Notice  of  Motion  for  Enlargement  of  Time  to  Surrender, 
[Title.] 
[Address.] 

Please  to  take  notice,  that  on  the  affidavit,  a  copy  of 
which  is  herewith  served,  the  undersigned  will  move 

this    Honorable   Court,  on   the  ....  day  of 

next,  at   ....  o'clock,   a.m.,  at ,  or  as  soon 

thereafter  as  counsel  can  be  heard,  that  the  undersigned, 
bail  of  the  defendant  C.  D.  in  this  action,  have 
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days  further  time  to  surrender  the  defendant  to  the 
•sheriff  in  exoneration  of  the  bail  herein,  and  for  such 
other  or  further  order  as  may  be  just. 

[Date.]  [Signature.] 

JTo.  869. 

Affidavit  to  Support  Motion  for  Eidargenunt  of  Timgfor  Surrender. 
[Title.] 
[Venue.] 

L.  M.,  being  duly  sworn,  deposes  and  says: 

I.  I  am  one  of  the  bail  of  the  defendant  C.  D.  in 
this  action;  that  said  C.  D.  was  arrested  on  the  .... 

day  of ,  18  .  . . . ,  by  virtue  of  an  order  of  arrest, 

on  the  ground  that  \state  the  ground  of  arrest\,  and 

that,  on  the  ....  day  of ,  1 8 . . ,  the  deponent 

[and  N.O.]  became  bail  for  said  defendant,  by  giving 
an  undertaking,  of  which  a  copy  is  hereto  annexed. 

II.  \State  excuse  for  not  having  surrendered  in 
season^  and  what  means  the  bail  took  to  ascertain  where 
the  principal  was  y  and  to  ejfect  his  surrender^ 

III.  \State  facts  showing  that  a  surrender  is  pos- 
sible^ 

IV.  That  no  action  has  been  commenced  against  the 

bail,  as  deponent  is  informed  and  believes. 

« 

[Signature.] 
LAra/.] 


78-  Diligence. — A  general  statement  that  the  bail  used  the  utmost 
exertions  to  effect  the  surrender  is  not  enough.  Baker  v,  Curtis,  lo 
Abb,  Pr.y  279. 
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79.  Exonerated  by  Death.— The  bail  shall  also  be  exonerated 
by  the  death  of  the  defendant,  or  his  imprisonment  in  the  State  Prison; 
or  by  his  legal  discharge  from  the  obligation  to  render  himself  amena- 
ble to  the  process.     Cal  Pr,  Act,  §  85. 


CHAPTER    II. 


ATTACHMENT. 


1 .  The  plaintiff,  at  the  time  of  issuing  his  summons,  or 
at  any  time  afterward,  may  have  the  property  of  the 
defendant  attached  as  security  for  the  satisfaction  of  any 
judgment  that  may  be  recovered,  unless  the  defendant 
give  security  to  p^y  such  judgment.  ( Cal.  Pr.  Act^  § 
120.)  The  process  of  attachment  is  a  creature  of  stat- 
ute, and  is  a  remedy  only  given  in  cases  of  indebtedness 
arising  upon  contract;  (Griswold  v.  Sharpe,  2  Cal.  17;) 
and  is  only  given  by  the  Statute  of  this  State  to  those 
contracts  for  the  payment  of  money  which  are  made  in 
or  are  payable  in  this  State;  (Dutton  v.  Shelton,  3  Cat. 
206 r)  and  not  secured  by  a  mortgage,  lien,  or  pledge, 
upon  real  or  personal  property,  or,  if  so  secured,  when 
such  security  has  been  rendered  nugatory  by  the  act  of 
the  defendant;  or,  Second,  In  an  action  upon  a  contract, 
express,  or  implied,  against  a  defendant  not  residing  in 
this  Stat?.     Cal.  Pr.  Act,  §  120. 

2.  It  is  not  a  distinct  proceeding  in  the  nature  of  an 
action  in  rem,  but  is  a  proceeding  auxiliary  to  an  action 
at  law,  designed  to  secure  the  payment  of  any  judgment 
the  plaintiff  may  obtain.  (Low  v.  Adams,  6  Cal.  277.) 
It  has  been  held  that  where  property  in  the  hands  of  a  third 
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person  is  arrested  on  a  claim  to  a  specified  lien  upon  it 
that  constitutes  the  suit  a  suit  i7t  rem,  it  is  not  a  foreign 
attachment,  whether  the  third  person  holds  the  property 
as  owner  of  it  in  his  own  right,  or  ai  trustee  of  the 
debtor.  (Reed  v.  Hussey,  i  Blatchf.  &  H.  525.) 
A  judgment  in  rem  binds  the  thing  itself  as  against  all 
the  world,  but  in  a  case  in  which  the  law  requires  that 
parties  shall  be  brought  before  the  court,  the  sentence 
binds  those  only  who  are  parties.  (Mankin  v.  Chandler, 
2  Brock.  Marsh.  125.)  The  decisions  here  referred  to 
were  made  under  the  peculiar  statutes  of  the  States  where 
rendered. 

3.  It  is  well  settled  that  such  proceedings  are  statu- 
tory and  special,  and  must  be  strictly  pursued,  and  when 
a  party  relies  upon  his  attachment  lien  as  a  remedy,  he 
must  strictly  follow  the  provisions  of  the  attachment  law. 
(Roberts  v.  Landecker,  9  CaL  262.)  So,  it  has  been 
held  by  the  United  States  Court  that  under  the  attach- 
ment law  a  new  right  is  created,  but  no  practicable 
remedy  is  prescribed,  (/rf./  compare  Fisher  v,  Conse- 
qua,  2  Wash,  C.  CL  382;  Picquet  v.  Swan,  4  Mas. 
443;  James  v.  Jenkins,  Hempst.  189. 

4.  An  attachment  issued  before  the  issuance  of  the 
summons  in  the  suit  is  void,  and  the  subsequent  issu- 
ance of  the  summons  cannot  cure  it.  (Low  v.  Henry, 
9  CaL  538.)  Although  ui^er  our  Code  a  writ  of  attach- 
ment cannot  properly  issue  until  after  the  commence- 
ment of  the  suit  to  which  it  is  only  auxiliary,  still  there 
seems  to  be  no  valid  objection  to  a  complete  preparation 
of  all  the  papers  requisite  to  the  writ  before  or  at  the 
same  time  the  complaint  is  prepared,  so  that  the  affidavit 
and  undertaking  in  attachment  be  not  filed  in  advance  of 
the  original  complaint,  and  the  writ  not  issued  in  ad- 
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vance  of  the  summons  and  certified  copy  of  the  com- 
plaint to  which  it  is  incident.  Wheeler  v.  Farmer,  Cal, 
Sup.  Ct.,  yul.  T.J  1869. 

5.  An  attachment  issued  before  the  maturity  of  the 
debt  \Sy  prima  facte  J  void  as  against  a  subsequent  attach- 
ment. (Patrick  v.  Montader,  13  CaL  434.)  An  attach- 
ment issued  upon  a  debt  not  due  is  void  as  against 
creditors  whose  rights  are  injuriously  affected  by  it 
(Davis  V.  Eppinger,  18  CaL  378.)  And  a  subsequent 
attaching  creditor  cannot,  by  intervention,  postpone  the 
lien  of  the  first  attachment  to  his  own,  unless  the 
plaintiffs  in  the  first  action  fraudulently  commenced  their 
action.     Coghill  v.  Marks,  29  CaL  673. 

6.  Where  goods  were  fraudulently  purchased  by  an 
insolvent,  the  creditor  may  attach  before  the  maturity 
of  the  debt,  and  other  creditors  subsequently  attaching 
cannot  complain  that  the  suit  was  prematurely  brought. 
(Patrick  v.  Montader,  13   CaL  434.)     The  decision   in 
this  case  goes  upon  the  ground  that  the  debt  on  which 
the  attachment  issued  was  equitably  due,  and,  hence, 
does  not  conflict  with  the  rule  laid  down  here.     (Davis 
V.  Eppinger,  18  CaL  378.)     An  officer  attached  prop- 
erty claimed  by  A.  under  a  sale  from  the  defendant  in 
an  attachment  suit.    Judgment  was  recovered  by  the 
plaintiff  in  the  attachment  suit,  and  A.  sued  the  officer. 
Held,  that  the  officer  might  show  that  the  sale  to  A. 
was   in   fraud   of  creditors.      Pease   v.  Anderson,    44 
///.  218. 

7.  Administrator. — After  the  decree  of  distribution,  money  in 
the  hands  of  the  administrator,  distributed  to  an  heir  or  devisee,  may 
be  garnisheed  by  a  creditor  of  the  distributee,  or  may  be  reached  by  pro- 
ceedings supplementary  to  execution.     Estate  of  Nerac,  35  CaL  392. 
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8.  Ck>rporatioiis. — ^The  Code  of  Procedure  does  not  authorize  the 
issuing  of  an  attachment  as  a  provisional  remedy  against  a  donustic  cor- 
poration.    Ferrier  v,  American  Glass  Silvering  Co.,  Ante,  419. 

9.  Foreign  Corporations. — By  the  common  law,  foreign  corpo- 
rations and  non-resident  foreigners  cannot  be  served  with  process  by 
any  of  the  courts  of  common  law,  nor  can  their  property  be  attached  to 
compel  their  appearance.  This  authority  results  from  special  custom  or 
statute  provisions.  16  Johns.  5;  Clark  #.  N.J.  Steam  Nav.  Co,  i 
Siory,  531. 

10.  Sheriff^ — The  ex-sheriff  could  only  be  gamisheed  as  a  private 
individual.     Craham  ».  Endicott,  7  CaL  144. 

IL  Tenant  in  Ck>ninion. — A  sheriff,  having  an  attachment  against 
v.,  may  levy  on  his  interest  in  the  grain;  and,  to  effect  this,  may  take 
and  retain  possession  of  the  entire  quantity  of  grain;  but  he  can  sell 
nnder  the  execution  on  the  judgment  that  may  be  recovered  in  the 
action  only  the  individual  one-third  interest  of  V.,  the  purchaser  at  the 
sale  becoming  tenant  in  common  with  B.  (Bernard  v,  Hovious,  17 
Cal.  541.)  Where  R.  worked  L.'s  farm  on  shares  for  a  term  expiring 
Oct.  1st,  1866,  and  on  that  day  L.  took  possession  of  one  room  in  the 
house,  leaving  R.  and  his  family  living  in  the  house  as  before,  and  com- 
menced collecting  pay  for  the  pasturage  of  cattle  on  the  farm,  and  the 
grain  owned  in  common  having  been  threshed  after  the  the  term  was 
placed  in  two  separate  bins  in  the  bam,  and  while  it  was  there  R.  sold 
his  share,  which  was  in  one  of  the  bins,  to  L.,  but  there  was  no  other 
delivery  except  that  R.,  going  with  L.  to  the  bam,  said  in  the  presence 
of  a  witness,  *'Here  is  the  grain  I  have  sold  you,"  and  R.  continued  to 
keep  a  key  of  the  bam  in  which  he  also  continued  to  keep  his  horse  as 
before:  Heldy  that  there  was  no  such  delivery  of  the  grain  as  to  take 
the  sale  out  of  the  Statute  of  Frauds  or  protect  the  property  as  that  of  L. 
from  attaching  creditors  of  R.  (Lawrence  v,  Bumham,  4  J!\ev,  Rep, 
361.)  Attachment  in  suit  of  B.  &  Co.  v,  V.,  Y.  and  L.  as  firm  of  V.  & 
Co.,  under  which  defendant  as  sheriff  seized  plaintiff's  stock  in  trade, 
claiming  that  L.  was  partner  of  plaintiff:  Held^  that  in  an  action  by 
plaintiff  against  sheriff  for  damages,  proof  of  injury  to  plaintiff's  busi- 
ness as  a  merchant  was  inadmissible  as  a  criterion  of  damages.  Dexter 
V.  Paugh,  18  CaL  373. 


ff 

• 
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WHAT    MAY    OR   MAY   NOT  BE   ATTACHED. 

12.  ABSigmnent,  "ESbet  of. — A  garnishment  does  not  give  the 
creditor  precedence  over  assignees  of  the  fund,  when  the  assignment  is 
prior  to  the  service  of  the  garnishment.     (Walling  v.  Miller,  1 5  Cai. 
38.)    After  the  delivery  and  presentation  of  an  order,  the  debt  due 
by  the  drawee  cannot  be  reached  on  attachment  issued  by  the  creditors 
of  the  drawer.    As  against^y  attempt  by  them  to  enforce  its  payment 
upon  any  such  proceeding,  the  order  is  an  effectual  protection,  as  it  is 
also  against  the  suit  of  the  assignor  to  collect  the  amount,  ninless  such 
suit  is  prosecuted  for  the  benefit  of  the  assignee.     (Wheatley  v.  Strobe, 
12  Cai.  92.)      Plaintiff  delivered  to  defendants  gold  dust,  to  be  by 
them  forwarded  to  San  Francisco,  to  be  there  coined  and  returned.    The 
dust  belonged  to  five  persons,  partners  in  mining,  of  whom  plaintiff  and 
C.  were  two.     While  the  dust  was  in  the  hands  of  defendants,  C.  sold 
to  plaintiff,  for  a  valuable  consideration,  his  interest  in  it,  and  gave  a  re- 
ceipt evidencing  the  sale.     Defendants;  after  this,  received  coin  made 
of  the  dust,  and  a  creditor  of  C.  attached  the  coin,  by  garnisheeing  de- 
fendants.    Defendants  had  no  notice  of  the  sale  to  plaintiff  until  the 
day  after  the  attachment,  when  plaintiff  demanded  C's  share  of  the  coin. 
Held,  that  the  plaintiff  was  entitled  to  the  coin;  that  the  dust  in  defend- 
ant's hands  was  in  the  constructive  possession  of  all  the  five  owners, 
C.  having  no  conclusive  interest  in  any  part  until  it  was  converted  into 
coin,  and  divided  among  the  owners;  that  C's  right  in  the  dust  was  a 
c^se  in  action,  which  he  could  assign  by  order  in  favor  of  the  purchaser 
or  assignee,  and  after  3uch  order  neither  C.  nor  his  creditors  could 
claim  any  right  to  the  money;  that  the  Statute  of  Frauds  has  no  appli- 
cation to  a  case  Hke  this.     (Walling  v.  Miller,  15  CaL  38.)     Notice 
to  the  judgment-creditor  of  an  assignment  of  chattels,  where  possession 
has  never  been  taken  under  the  assignment,  does  not  affect  the  right  of 
the  sheriff  to  seize  the  property  in  execution  as  the  property  of  the  as- 
signor.    And  it  seenis  it  does  not  render  the  creditor  liable  for  directing 
the  seizure  of  the  goods.     Meeker  v,  Wilson,  i  GalL  419. 

13.  Contingent  Demand.  A  contingent  demand,  while  the  con- 
tingency exists,  is  not  attachable.  (Bates  v.  New  Orleans  etc.  R.R.  Co., 
4  Abb,  Pr,  72;  13  How,  Pr,  516.)  In  Massachusetts,  under  the 
trustee  laws,  it  has  been  held^  that  the  wages  of  a  sailor,  being  contin- 
gent upon  the  arrival  of  the  ship,  are  not  a  debt  until  the  ship  has 
arrived,  and  therefore,  until  then,  are  not  attachable.    (Wentworth  ». 
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WTiitmore,  i  Mass.  471.)  Money  due  to  a  seaman  for  wages  is  not 
attachable  in  the  hands  of  a  purser.  (Buchanan  v.  Alexander,  4  How, 
U.S.  20;  compare  Averill  v.  Tucker,  2  Crunch  C.  Ct.  544-)  The  law 
of  Louisiana,  although  it  allows  an  attachment  in  certain  cases,  for 
debts  not  yet  due,  does  not  apply  to  debts  resting  in  mere  contingency, 
and  is  confined  in  its  operation  to  absconding  debtors.  Black  v.  Zacha- 
rie,  3  How.  U.S.  483. 

14.  Damages  for  CollisioQ. — In  an  action  to  recover  damage 
for  collision,  there  being  no  indebtedness  arising  upon  contract,  an 
attachment  cannot  issue.     Griswold  v.  Sharpe,  2  Cat.  24. 

15.  Debt. — ^All  debts  due  the  defendant  may  be  attached.  {CaL 
Pr.  Act,  §  1 24.)  An  attachment  may  be  issued  on  a  debt  contracted 
at  any  time  since  the  passage  of  the  Practice  Act,  April  29th,  1851. 
(O'Conof  V.  Blake,  29  Cal.  312.)  The  words  "made  after  the  passage 
of  this  Act,"  in  the  Act  concerning  attachments,  are  not  limited  to 
debts  contracted  after  the  amendment  of  the  Act  in  i860,  but  refer  to 
the  Act  as  passed  in  1851.  {Id.)  A  debt  due  from  a  debtor  not 
within  the  State,  to  a  creditor  also  not  within  the  State,  is  not  liable  to 
attachment,  in  New  York,  although  the  evidence  of  the  debt  be  within 
the  State.  {Story* s  Confl.  Laws,  §§  362,  399;  10  Mass.  343;  Bates  v. 
New  Orleans,  Jackson,  and  Great  North.  R.R.  Co.,  4  Abh.  Pr.  72;  S.C., 
13  Abb.  Pr.  516.)  Bonds  of  a  railroad  company,  in  hands  of  anient 
to  be  sold,  are  not  subject  to  attachment.  Coddington  v.  Gilbert,  17 
N.Y,  489. 

16.  !Ek[iiitable  and  Legal  Demand. — An  equitable  demand 
cannot  be  gamisheed — garnishment  reaches  only  legal  debts,  which  the 
defendant  in  the  attachment  could  enforce  in  his  own  name.  (Hassie 
V.  G.  I.  W.  U.  Cong.  35  Cal.  378.)  Unless  the  defendantin  the  attachment* 
could  have  maintained,  under  the  practice  at  common  law,  an 
action  of  debt  or  indebitatus  assumpsit  against  the  garnishee  at  the  time 
the  process  of  garnishment  was  served  upon  him,  the  garnishee  process 
does  not  make  the  garnishee  liable  to  the  plaintiff  in  the  attachment. 
(Ha^ie  v.  G.I.  VV. U.  Cong.,  35  Cal.  378.)  And  as  a  person  cannot 
split  the  demand  into  distinct  parts,  and  maintain  separate  actions  upon 
each ;  by  parity  of  reasoning  he  cannot  by  an  assignment  enable  others 
to  do  it  And  an  entire  demand  so  assigned  cannot  be  attached  in  the 
hands  of  a  debtor  at  the  hands  of  a  creditor  of  the  assignee.  (Grain 
9.  Aldrich,  CaL  Sup.  Ct.^  Jul.  71,  1869;  citing  Marziou  v.  Pioche,  8 
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Cat.  536;  Hunter  v.  Porter,  23  Id.  385;  Mandeville  v,  Welsh,  5  WkaL 
277;  Smith  V,  Jones,. 1 5  Johns,  229;  Willard  v,  Sperry,  16  M  121; 
and  Hassie  v.  G.  I.  W.  U.  Congregation,  35  Cai,  378.)  Where  A.  con- 
tracted with  B. ,  in  writing,  to  construct  a  building  for  him,  B.  agreed  to 
pay  a  certain  sum  therefor,  payable  in  installments  as  the  work  pro- 
gressed, and  C.  then  contracted  with  A.  to  do  a  part  of  the  work  for  a 
sum  fixed  be  paid  in  installments  as  his  work  progressed,  and  A. 
assigned  to  C.  a  pan  of  the  money  to  fall  due  on  B*s.  contract  equal 
to  the  sum  to  be  paid  C. :  Held,  that  no  such  legal  demand  existed  in 
favor  of  C.  against  B.  as  was  liable  to  garnishment  by  C's.  creditor. 
Hassie  v,  G.I.  W.U.  Cong.,  35  CaL  378. 

17. — ^Foreign  Debt. — A  debt  due  for  merchandise  sold  in  Boston 
to  residents  of  San  Francisco,  and  forwarded  to  the  latter,  they  stipulat- 
ing to  pay  by  remitting  funds  to  Boston,  is  not  the  subject  of  an  attach- 
ment under  the  Act  of  the  twent>'-ninth  of  April,  185 1.  Button  v. 
Shelton,  3  CaL  306. 

18.  Goods  in  Transit. — Goods  in  transit  are  not  liable  to  attach- 
ment, in  a  suit  against  a  corporation.  (14  Wend.  31;  13  Bard.  372; 
Ang.  on  Coni,  §  495;  Bates  v.  New  Orleans  etc.  R.R.  Co.,  4  Abb.  Pr. 
72;  S.C.,  13  How.  Pr.  516.)  This  right  of  stoppage  in  transitu  is 
paramount  to  any  lien  on  the  goods  claimed  by  third  persons  through 
the  ||[|rchaser,  and  may  be  exercised  to  defeat  an  attachment  or  execu- 
tion levied  upon  the  goods  by  a  creditor  of  the  vendee.  Blackman  v. 
Pierce,  23  Cat.  508. 

IB.  Lien  of  Contractor. — The  lien  of  a  sub-contractor  filed,  and 
notice  given  to  the  owner  of  a  building,  within  thirty  days  after  the 
completion  of  the  work,  under  the  Act  of  1855,  attaches  from  the  time 
the  work  was  commenced,  and  takes  precedence  over  a  garnishment 
served  on  the  owner  against  the  head  contractor,  after  the  work  was  com- 
menced, and  before  the  filing  and  serving  notice  of  lien.  Tuttle  v, 
Montford,  7  Cat.  358. 

20.  Money  in  Bank. — The  cashier  of  a  bank  is  not  liable 
as  garnishee  of  the  deposit  by  the  debtor,  for  the  cashier  is  not  the 
debtor  of  the  depositor.  (Lewis  v.  Smith,  2  Cranch  C.  Ct.  571.) 
An  agent  deposited  money  of  his  principal  in  his  own  name.  The 
fund  was  attached  by  a  creditor  of  the  agent,  and  immediately  afterwards 
notice  of  ownership  was  given  by  the  principal.     Held^  that  the  attached 
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was  in  no  better  position  than  the  agent  making  the  deposit.     Farmers' 
and  Mechanics'  Nat.  Bank  v.  King,  57  Penn.  Siat.  202. 

21.  Money  in  Custody  of  the  La-w. — Money  deposited  with 
the  Sheriff  by  a  defendant,  to  procure  the  release  of  an  attachment,  is  in 
the  custody  of  the  law,  but  when  the  parties,  by  a  mutual  agreement, 
take  it  out  of  the  hands  of  the  Sheriff,  without  any  order  or  permission 
of  Court,  and  loan  it  out  to  third  parties,  these  parties  are  not  the 
bailees  of  the  Sheriff,  and  the  money  ceases  to  be  in  the  custody  of  the 
law,  and  can  only  be  reached  on  proceedings  supplementary  to  execu- 
tion, in  the  same  manner  as  other  debts  are  reached.  (Hathaway  v, 
Brady,  26  Cal.  586.)  Money  in  the  hands  of  the  Sheriff,  collected  on 
execution,  is  not  a  debt  due  to  the  plaintiff  in. the  execution,  but  is  in 
the  custody  of  the  law  until  properly  disposed  of,  and  is  not  the  subject 
of  attachment  or  garnishment.  (Clymer  v.  Willis,  3  Cal.  363.)  Prop- 
erty in  the  custody  of  the  law,  or  in  the  hands  of  a  receiver  appointed 
by  a  competent  court,  is  not  liable  to  seizure,  without  an  order  from 
the  Court  having  the  charge  thereof.  Yuba  Co.  v,  Adams,  7  CaL 
35;  Adams  s'.  Haskell,  6  CaL  113. 

522.  Money  in  Hands  of  Bailee. — A  party  placing  money  in 
the  hands  of  another,  for  the  purpose  of  making  a  bet  on  an  election,  in 
the  name  of  the  bailee,  but  for.  the  benefit  of  the  bailor,  may  retract 
the  illegal  act  of  making  the  bet,  and  does  not  forfeit  the  money  by 
reason  of  the  illegality  of  the  purpose  for  which  it  was  deposited. 
(Hardy  v.  Hunt,  11  CaL  343.)  Nor  does  he  part  with  the  ownership 
by  allowing  it  to  be  used  for  his  benefit,  though  in  the  name  of  another. 
The  money  in  the  hands  of  the  agent  remains,  as  between  him  and  the 
principal,  the  money  of  the  principal.  {Id,)  Nor  can  an  attaching 
creditor  of  the  bailee,  levying  on  the  money  in  the  hands  of  a  stake- 
holder, with  whom  it  has  been  deposited  by  the  bailee,  claim  that  the 
bailor  is  estopped  by  having  allowed  the  bailee  to  use  the  money  in  his 
own  name,  when  the  specific  money  was  in  question  and  could  be  dis- 
tinguished. The  creditor  has  not  been  misled  by  acts  or  declarations 
of  the  bailor,  nor  had  he  given  credit  to  the  bailee  by  reason  thereof. 
Id. 

23.  Mortgage  Lien  or  Pledge. — The  polic>'  of  the  law  is  that 
a  creditor  holding  a  security  by  way  of  "mortgage  lien  or  pledge,  upon 
real  or  personal  property,"  shall  not  resort  to  the  summary  process  of 
attachment  until  he  has  exhausted  his  security.  But  such  lien  or  pledge 
must  be  of  a  fixed,  deterniined  character,  capable  of  being  enforced 
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with  certainty,  and  depending  on  no  conditions.  (Porter  v.  Brooks,  35 
Cai.  199.)  The  possessory  right  of  a  mortgagor  may  be  attached,  but 
w|^n  the  possessory  right  fails,  the  right  to  detain  under  the  attachment 
ceases.  (Fairbanks  v,  Bloomfield,  5  Duer,  434-)  The  interest  of  a 
mortgagor  in  a  mining  claiifi  is  liable  to  attachment  and  sale  under 
execution,  and  the  purchaser  acquires  the  right  of  possession,  as  against 
the  mortgagee,  until  foreclosure.     Halsey  v,  Martin,  22  Col,  645. 

24.  Partnership  Property. — Co-partnership  property  cannot 
be  seized  on  attachment  against  one  partner.  (Stoutenburgh  v.  Van- 
denburgh,  7  ffinv.  Pr.  229;  Sears  v.  Gearn,  Id.  383.)  Upon  an  attach- 
ment against  the  property  of  one  of  several  co-partners,  the  Sheriff  may 
seize  the  leviable  property  of  the  co-partnership,  take  it  into  possession, 
and  sell  defendant's  interest  in  so  much  thereof  as  is  necessary.  (12 
Wend.  127;  24  Id.  389;  2  Hiil,  47,  no/e;  11.  How.  Pr.  46;  5  Black. 
337;  6  Munf.  no;  15  Johns.  179;  Drake  on  Aii.  §  237;  Goll  v. 
Hinton,  8  Ahh.  Pr,  120;  Horgonan  v.  Dettleback,  11  Hmv.  Pr.  46; 
Matter  of  Smith,  16  Johns.  102.)  A  levy  on  the  partnership  prop- 
erty where  some  of  the  partners  were  non-residents  was  sustained. 
Brewster  v.  Honigsburger,  2  Code  R.  50. 

25.  Pledged  Property. — By  the  laws  of  Indiana,  all  the  inter- 
est of  a  mortgagee,  pledgee,  or  assignee  of  personal  property  is  liable  to 
be  levied  on  and  sold  by  execution,  and  the  same  interest  may  be 
reached  by  an  attachment.  (5  Black/.  320;  Gibson  v.  Stevens,  3  Ale- 
Clean,  531.)  Under  the  laws  of  Massachusetts,  property  pledged,  and 
on  which  the  party  has  a  lien,  is  not  liable  to  the  trustee  process  of  at- 
tachment. ( I  Pick.  389.)  The  pledgee  has  a  special  property  in  the 
pledge,  and  is  not  bound  to  deliver  it  until  his  encumbrance  is  dis- 
charged. (Picquet  v.  Swan,  4  Mas.  443^  ^o  of  goods  consigned  as 
security.  (3  Salk.  290;  i  Ld.  Ra)m.  271;  3  Barn.  <&•  Aid.  382; 
I  Binn.  109;  Abb.  on  Shipping,  216;  Long  on  Sales ,  293;  Grover  v. 
Brien,  8  How.  U.S.  ^2^.)  So  of  the  holder  of  warehouse  receipts, 
(i  Pet.  445;  I  Atk.  160;  2  Barn.^  Aid.  131;  2  Term  R.  465;  5 
Johns.  335;  6  Rand.  473;  6  Conn.  277;  5  New  Hamp.  571;  2  Pick. 
599;  2  Kent  Comm.  499;  Story  on  Sales,  §  311.)  See,  also,  Gibson  Zf. 
Stevens,  8  How.  U.S.  384;  Balderstein  v,  Manro,  2  Cranch  C  CV. 
623.)  Yet  if  the  lien  be  removed  by  the  lienor,  the  objection  does  not 
lie  in  the  mouth  of  the  debtor.  (Meeker  v.  Wilson,  i  Gall.  419.) 
So,  a  mortgagee  may  waive  his  lien,  and  attach  the  same  property,  in 
a  suit  at  law.    (Whitney  v.  Farrar,  5 1  Me,  4 1 8.)    Chattels  in  possession  of 


ATTACHMENT.  I4I 

a  pledgee,  gcx)ds  in  possession  of  a  consignee,  cannot  be  attaciied  for  a 
debt  of  the  pledgor.  (Brownell  v,  Camley,  3  Dtier,  9;  Kuhlman  v. 
Orser,  5  Id,  242,)  Under  the  provisions  of  Sections  one  hundred  and 
twenty-five,  one  hundred  and  twenty-seven,  one  hundred  and  twenty- 
eight,  and  two  hundred  and  seventeen,  of  the  Practice  Act,  it  is  pro- 
vided that,  while  the  interest  of  a  pledgor  of  property  is  subject  to  exe- 
cution, and  may  be  reached  in  the  hands  of  the  pledgee,  then  a  third 
party,  yet  this  Can  only  be  done  by  serving  and  enforcing  a  garnish- 
ment on  the  pledgee,  and  not  by  a  seizure  of  the  pledge.  Treadwell 
V.  Davis,  34  CaL  601. 

526.  Promissory  Note. — ^The  indebtedness  of  a  maker  upon  a 
promissory  note,  before  its  maturity,  is  not  the  subject  of  attachment. 
His  obligation  is  not  to  the  payee  named  in  the  note,  but  to  the  holder, 
whoever  he  may  be.  (Gregory  v,  Higgins,  10  CaL  339.)  Nor 
can  such  indebtedness,  after  the  maturity  of  the  note,  be  attached,  un- 
less the  note  is  at  the  time  in  the  possession  of  the  defendant,  from 
whom  its  delivery  can  be  enforced  on  its  payment  upon  the  attach- 
ment.    (/</.) 

27.  Property. — All  property  of  the  defendant,  in  this  State,  not 
exempt  from  execution,  may  be  attached,  and,  if  judgment  be  recovered, 
be  sold  to  satisfy  the  judgment  and  execution.  {CaL  Pr.  Act^  §  124.) 
But  property  of  a  deceased  debtor  is  not  liable  to  attachment.  (Patter- 
son V.  Patterson,  i  Cranch  C.  C/.  352;  Red  fern  v,  Rummey,  i  Id.  300; 
Henderson  v.  Henderosn,  5  Id.  469.)  As  to  what  property  is  exempt 
from  attachment,  see  ^* Execution"  Post. 

529.  Shares  of  Stock.—The  rights  or  shares  which  the  defend- 
ant may  have  in  the  stock  of  any  corporation  or  company,  together  with 
the  interest  and  profit  thereon,  may  be  attached.  {CaL  Pr.  Aci^  §  124.) 
Where  two  shareholders  in  a  joint  stock  company  sold  to  the  company 
goods  to  a  large  amount,  and  aftenvards,  during  the  existence  of  the 
company,  sold  their  stock  to  A.,  and  assigned  their  account  for  such 
goods  to  B.,  who  sued  such  company  on  said  account  by  attachment: 
Held,  that  such  action  could  not  be  maintained,  there  having  been  no 
final  settlement  of  the  pamership  accounts,  no  balance  struck,  and  no 
express  promise  on  the  part  of  the  individual  members  to  pay  their 
ascertained  portion.  (BuUard  v.  Kinney,  10  CaL  60.)  Where  shares 
of  stock  in  a  corporation  have  been  regularly  transferred  as  a  security 
for  a  loan,  the  mortgagee  is  the  only  proper  garnishee  in  a  suit  against 
the  mortgagor,  in  order  to  attach  his  interest  in  the  corporation.    (Ed- 
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wards  v,  Beugnot,  7  CaL  162.)  In  such  a  case,  the  corporation  is  no 
longer  privy  to  the  interest  of  the  mortgagor,  which  is  a  mere  equity  in 
the  hands  of  the  mortgagee.     Id. 

30,  Securities. — ^A  creditor  who  holds,  as  security,  an  assignment 
from  his  debtor,  of  a  claim  in  favor  of  the  debtor  and  against  a  third 
person,  is  not  "a  debtor  "  of  the  debtor.  (Deacon  v.  Oliver,  14  H(m\ 
U.S.  610.)  In  this  State,  taking  a  bill  before  maturity  as  collateral 
security  changes  the  legal  rights  of  the  parties,  as  it  operates  as  a  sur- 
render by  the  creditor  of  the  right  to  attach  the  property  of  the  debtor, 
and  this  surrender  is  a  sufficient  consideration  for  the  security  (Naglee 
V.  Lyman,  14  CaL  450.)  A  bill  of  exchange*  may  be  regarded  as  an 
assignment  of  the  funds  in  the  drawee's  hands  upon  which  it  is  drawn, 
and  an  attachment  against  the  payee  of  the  bill,  .levied  on  the  funds,  will 
not  bind  them  against  an  indorsee  of  the  bill  suing  to  recover  thereon, 
in  the  name  of  the  payee.  (Corser  v,  Craig,  i  Wask.  C.  CL  424.)  A 
draft  by  the  defendant  upon  the  garnishee,  in  favor  of  a  third  person, 
before  the  attachment^  is  an  assignment  to  th^  payee  of  the  amount 
stated  in  the  draft,  and  should  be  preferred  to  an  attachment.  {Ser- 
geant on  Att,  89;  T,  Jones.  222;  2  DaU.  211;  i  Id.  3;  4  Id.  279; 
3  Bin.  394;  3  /</.  338;  4  Cranch  C  Ct.  150.)  The  attaching  cred- 
itor is  in  no  better  condition  than  his  debtor  would  have  been  in,  if 
the  attachment  had  not  been  made.  Miller  v.  Frink,  4  Cranch  C. 
C/.  451. 

31.  Vendor's  Iiien. — ^A  vendor's  lien  for  the  unpaid  purchase 
price  of  a  tract  of  land,  where  the  land  has  been  conveyed  by  the  vendee 
to  a  third  party,  before  action  brought  against  the  former  by  the 
vendor,  to  recover  said  purchase  price,  is  not  of  such  fixed  and  determ- 
inate character  as  to  bar  the  plaintiff  in  such  action  of  the  right  to  a  writ 
of  attachment  against  the  property  of  the  defendant  therein.  (Porter 
V.  Brooks,  35  Cal.  199.)  If  the  plaintiff  has  a  vendor's  lien  to  secure 
his  debt  on  real  property  out  of  the  State,  an  attachment  cannot  issue. 
(Hill  V.  Grigsby,  32  Cal,  55.)  The  vendor  of  real  estate  cannot  taJce 
out  an  attachment  for  unpaid  purchase-money,  if  he  can  enforce  a  lien 
for  such  purchase-money.  It  matters  not  whether  such  a  lien  is  one 
which  courts  of  equity  will  enforce  in  favor  of  a  vendor,  or  whether  it 

*is  one  created  by  contract.  (Id.;  see  Porter  v.  Brooks,  35  CaL  199.) 
An  attachment  cannot  issue  when  the  plaintiff  has  a  lien  to  secure  his 
debt,  and  it  matters  not  whether  the  lien  is  one  recognized  by  courts 
of  equity,  or  is  one  of  statutory  origin  and  resting  in  contract.     Id. 
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J\ro.  870. 

Affidavit  /or  Attachment  Against  Resident, 
[Title.] 
[Venue.] 

A,  B.,  being  duly  sworn,  deposes  and  says  as  follows: 

I.  I  am  the  plaintiff  in  the  above  entitled  action. 

II.  The  defendant  in  the  said  action  is  indebted  to 

me  in  the  sum  of dollars,    of  the    United 

States,  over  and  above  all  legal  set-offs  and  coun- 
ter claims,  upon  an  express  \or  implied]  contract 
for  the  direct  payment  of  money,  to  wit:  \state  contract 
briefly],  and  that  such  contract  was  made  and  is  payable 
in  this  State,  and  that  the  payment  of  the  same  has  not 
been  secured  by  any  mortgage  lien  or  pledge,  upon 
real  or  personal  property. 

III.  The  sum  for  which  the  attachment  is  asked  in 
the  said  actual,  that  is  to  say,  the  amount  of  indebted- 
ness which  is  above  stated,  is  an  actual,  bona  fide,  exist- 
ing debt,  due  and  owing  to  me  from  the  said  defendant, 
and  the  said  attachment  is  not  sought  and  the  said 
action  is  not  prosecuted  to  hinder,  delay  or  defraud  any 
creditor  or  creditors  of  the  said  defendant. 

[Signature.] 
iyurat,\ 


82.  Affidavit  against  Resident.— The  affidavit  for  an  attach- 
ment against  a  resident  must  state:  First,  That  the  defendant 
is  indebted  to  the  plaintiff  (specifying  the  amount  over  and  above  all 
legal  setH)i&  or  counter  claims),  upon  a  contract,  express  or  implied,  for 
the  direct  payment  of  money,  and  that  such  contract  was  made  or  is 
payable  in  this  State,  and  that  the  payment  of  the  same  has  not  been 
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secured  by  any  mortgage  lien  or  pledge,  upon  real  and  personal  prop- 
erty. Second,  That  the  sum  for  which  the  attachment  is  asked  is  an  actual 
bona  fide  existing  debt,  due  and  owing  from  the  defendant  to  the 
plaintiff,  and  that  the  attachment  is  not  sought,  and  the  action  is  not 
prosecuted  to  hinder,  delay  or  defraud  any  creditor  or  creditors  of  the 
defendant.  {Cal.  Pr.  Act,  §  121.)  By  Rule  xlii.  of  the  District 
Court  for  San  Francisco,  the  affidavit  must  be  indorsed  by  the  Clerk. 

33.  Amount  of  Claim. — The  amount  of  the  claim  must  be  dis- 
tinctly stated.  Whether  attachments  may  issue  in  actions  for  tort,  see 
1 1  Abb.  Pr,  349. 

34.  Before  -whom  STVOm. — It  is  not  a  ground  for  vacating  an 
attachment,  that  the  affidavit  on  which  it  was  obtained  was  sworn  to 
Before  a  commissioner  in  another  State,  but  that  no  certificate  of  the 
Secretary  of  State  was  obtained,  as  required  by  the  Act  of  1850,  ch. 
270,  §  4.  The  omission  may  be  supplied.  Lawton  v,  Kiel,  51 
Barb.  30. 

35.  Bona  Fide  Existing  Debt.—The  fact  that  an  affidavit  for 
an  attachment  omits  to  aver  that  the  sum  for  which  the  writ. is  asked  is 
"an  actual  bona  fide  existing  debt,  due  and  owing  from  the  defendant  to 
the  plaintiff,  and  that  the  attachment  is  not  sought  and  the  action  is  not 
prosecuted  to  hinder,  delay  or  defraud  any  creditor  or  creditors  of  the 
debtor,"  does  not  render  the  attachment  issued  a  nullity  as  against  sub- 
sequent attaching  creditors.     Friedenberg  v,  Pierson,  18  Cal,  152. 

36.  BondB  are  Contracts. — ^An  appeal  bond  is  a  contract  for  the 
direct  payment  of  money,  within  the  meaning  of  Section  1 20  of  the 
Practice  Act.  (Hathaway  v.  Davis,  33  Cal,  161.)  A  pledge  of  personal 
property  is  a  '*  mortgage,"  within  the  meaning  of  the  Attachment  Act, 
the  word  being  there  used  in  its  most  general  signification,  meaning 
"security."     Payne  v.  Bensley,  8  Cal.  260. 

37.  Contract  must  be  Set  Out. — An  affidavit  for  attachment  is 
insufficient  which  avers  that  the  defendant  is  indebted  to  the  plaintiff 
upon  an  express  or  implied  contract.     Hawley  v.  Delmas,  4  Cal.  195. 

33.  Insufficient  Affidavit.— Where  the  affidavit  failed  to  show 
that  plaintiff  had  a  cause  of  action  against  defendant,  the  summons, 
which  was  made  returnable  more  than  ten  days  before  its  date,  was  void 
under  Section  fiVQ  hundred  and  sixty-one  of  the  Practice  Act;  so,  also, 
was  an  attachment  issued  in  the  cause.     Hisler  v,  Carr,  34  Cal.  641. 
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80.  Requisites  of  Affidavit. — As  to  the  requisites  of  affidavit  to 
obtain  attachments  under  the  Virginia  Statutes  of  1792,  see  (Mills  v. 
Wilson,  2  Cranch  C,  CL  216.)  Under  the  Maryland  Act  of  1795,  see 
(Birch  V.  Butler,  i  Cranch  C  C/.  319;  followed  in  Kurtz  v,  Jones,  2  Id, 
433;  Bolton  V,  White,  2  Id,  426;  Munroe  v,  Cork,  2  Id,  465;  Draker 
V.  Cleaveland,  3  //.  3;  Decatur  v.  Young,  5  Id,  502;  Hard  v.  Stone,  5 
Id.  503.)  An  affidavit  to  obtain  the  issue  of  an  attachment  under  the 
Code  of  Procedure  need  not  allege  that  the  defendants  have  property 
within  the  State,  nor  that  the  summons  has  been  issued.  The  issue  of 
summons  is  evidence  by  its  delivery,  together  with  the  attachment  to 
the  sheriff.     Lawton  v,  Kiel,  51  Barb,  30. 

40.  Statement,  hovr  made. — Is  is  settled,  in  Ohio,  that  where 
the  ground  relied  on  is  stated  substantially  in  the  language  of  the  Stat- 
ute, and  sworn  to  positively,  this  is  sufficient  to  authorize  the  allowance 
of  the  attachment  by  the  judge.  Harrison  v.  King,  9  Ohio  St,  388; 
Gans  V,  Tompson,  1 1  Id,  579. 


Ko.  871. 

» 

Affidavit  /or  Attachment  against  Non- Resident, 
[Title.] 

[Venue.] 

A.  B.,  being  duly  sworn,  deposes  and  says  as  follows: 

I.  I  am  the  plaintiff  in  the  above  entitled  action. 

II.  The  defendant  in  the  said  action  is  indebted  to 

the  said  plaintiff  in  the  sum  of dollars,  over 

and  above  all  legal  set-offs  and  counter-claims,  and  the 
said  defendant  is  a  non-resident  of  this  State. 

III.  The  sum  for  which  the  attachment  is  asked  in 
the  said  action,  that  is  to  say,  the  amount  of  indebted- 
ness which  is  above  stated,  is  an  actual,  bonafide^  exist- 
ing debt»  due  and  owing  from  the  said  defendant  to  the 

ID 
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said  plaintiff;  and  the  said  attachment  is  not  sought 
and  the  said  action  is  not  prosecuted  to  hinder,  delay, 
or  defraud  any  creditor  or  creditors  of  the  said  defend- 
ant. 


40.  Affidavit  against  Non-Resddent.— /'tri'/,  That  the  de- 
fendant is  indebted  to  the  plaintiff  {specifying  the  amount  as  near  as  may 
bey  (wer  and  above  all  legal  set-offs  and  counter'claims\  and  that  the  de- 
fendant is  a  non-resident  of  the  State;  and,  Second^  That  the  sum  for 
which  the  attachment  is  asked  is  an  actual  bona  fide  existing  debt,  due 
and  owing  from  the  defendant  to  the  plaintiff,  and  that  the  attachment 
is  not  sought,  and  the  action  is  not  prosecuted  to  hinder,  delay  or  de- 
fraud any  creditor  or  creditors  of  the  defendant.     Col.  Pr,  Act,  §  i2i. 


JVo.  872. 

Undertaking  on  Attachment. 
[Title.] 

I.  Whereas  the  above  named  plaintiff  has   com- 
menced or  is  about  to   commence   an   action   in    the 

District  Court  of  the Judicial   District  of  the 

State  of ,  in  and  for  the  County  of , 

against  the  above  named  defendant,  upon  a  contract  for 
the  direct  payment  of  money,  claiming  that  there  is 
due  to  the  said  plaintiff  from  the  said  defendant  the 

sum  of dollars,   besides  interest,  and   he    is 

about  to  apply  for  an  attachment  against  the  property 
of  the  said  defendant  as  security  for  the  satisfaction  of 
any  judgment  that  may  be  recovered  therein; 

II.  Now,  therefore,   we,  the  undersigned,  residents 

of  the   County   of ,  in   consideration   of   the 

premises,  and  of  the  issuing  of  said  attachment,    do 

jointly  and  severally  undertake,  in  the  sum  of 

dollars,  and  promise  to  the  effect  that  if  the  said  de- 
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fendant  recover  judgment  in  said  action  the  said 
plaintiff  will  pay  all  costs  that  may  be  awarded  to  the 
said  defendant,  and  all  damages  which  he  may  sustain 
by  reason  of  the  said  attachment,  not  exceeding  the 
sum  of dollars. 


[Date.] 

State  of  California 
City  and  County  of  . . . 


[Signatures  and  Seals.] 


SS. 


L.  M.  and  N.  O.,  the  sureties  whose  names  are  sub- 
scribed to  the  above  undertaking,  being  severally 
duly  sworn,  each  for  himself  says: 

I  am  worth  the  sum  in  the  said  undertaking  specified, 
as  the  penalty  thereof,  over  and  above  all  my  just  debts 
and  liabilities,  exclusive .  of  property  exempt  from  exe- 
cution. 

[Signatures.] 
[/ura/.] 


41.  Form. — For  another  form,  consult  Gasherie  v.  Apple,  14  A6d, 
Pr.  64;  Wilson  v,  Britton,  6  Id,  97;  S.C,  26  Barb,  562. 

42.  Joint  and  Several. — On  joint  and  several  bonds,  each 
signer  is  bound  without  the  signatures  of  the  others  named  as  obligors, 
unless  at  the  time  of  executing  the  bond  he  declared  he  would  not  be 
bound  without  such  signatures  obtained.  Sacramento  v.  Dunlap,  14 
Cal.  421. 

48.  To  iw'hom  Payable. — It  is  no  objection  to  an  undertak- 
ing on  attachment  that  it  is  made  payable  to  the  People  of  the  State  of 
California,  instead  of  to  the  defendant  in  the  suit,  as  the  latter  can  sue 
thereon  in  his  own  name.  (Taafe  v,  Rosenthal,  7  CaL  514.)  A  mis- 
take in  the  recital  of  the  bond,  as  to  the  amount  for  which  attachment 
issued,  may  be  explained  and  corrected  by  parol.  Palmer  v,  Vance,  1 3 
CaL  556. 

44.    Undertaking  Required. — Before  issuing  the  writ,  the  Clerk 
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shall  require  a  written  undertaking  on  the  part  of  the  plaintiff,  in  a  sum 
not  less  than  two  hundred  dollars,  not  exceeding  the  amount  claimed 
by  the  plaintiff,  with  sufficient  sureties,  to  the  effect  that  if  ,the  defend- 
ant recover  judgment,  the  plaintiff  will  pay  all  costs  that  may  be 
awarded  to  the  defendant,  and  all  damages  which  he  may  sustain  by 
reason  of  the  attachment,  not  exceeding  the  sum  specified  in  the  under- 
taking. {Cal.  Pr,  Aci,  §  122.)  The  State  or  State  officers  are  not  re- 
quired to  give  undertaking  in  suits,  under  the  provisions  of  this  Act. 
Laws  of  CaL  1863-4,  p.  261. 

45.  When  Action  Lies  on  the  Undertaking. — If  the  exe- 
cution be  returned  unsatisfied  in  whole  or  in  part,  the  plaintiff  may 
prosecute  any  undertaking  given  pursuant  to  Section  one  hundred  and 
twenty-three  or  Section  one  hundred  and  thirty-seven,  or  he  may  proceed 
as  in  other  cases  upon  the  return  of  an  execution.     CaL  Pr.  Ac/,  §  134. 

46.  When  Void. — An  attachment  bond,  executed  after  the  writ 
had  been  levied  and  the  attachment  dismissed,  is  void;  (Benedict  v. 
Bray,  2  Cal,  251;)  as  the  undertaking  should  precede  the  writ  and 
accompany  the  affidavit.  (/</.)  And  in  suit  on  a  void  bond,  the 
obligors  cannot  recover  for  injury  sustained  by  the  attachment.  {f(^.) 
Where  the  undertaking  given  on  issuing  an  attachment  from  a  justice's 
court  was  to  the  effect  that  plaintiff  would  pay  all  costs,  etc.,  and  the 
damages  the  defendant  might  sustain  by  reason  of  the  attachment,  "  not 
exceeding  one  hundred  dollars:"  Ileidj  that  the  undertaking  was  bad, 
and  rendered  the  attachment  void,  because  not  issued  in  substantial 
conformity  with  the  provisions  of  the  five  hundred  and  fifty-third  section 
of  the  Practice  Act.     Hisler  v.  Carr,  34  Cal.  641. 


JVo.  873. 

Writ  of  Attachmmt, 
[Title.  ] 

I.     Whereas  the  above   entitled   action   was   com- 
menced in  the  District  Court  of  the Judicial 

District  of  the  State  of ,  in  and  for  the  County 

of ,  by   the   plaintiff  in   the   said   actioili    to 

recover  from  the  defendant  in  the  said  action  the  sum 
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of dollars,    besides  interest  at   the   rate    of 

....  per    cent,    per    month,    from    the  ....  day    of 

,  i8 . . ,  and  costs  of  suit;  and  the  necessary 

affidavit  and  undertaking  herein  having  been  filed  as 
required  by  law: 

II.  Now  wedothereforecommand  you,  the  said  Sheriff, 
that  you  attach  and  safely  keep  all  the  property  of  the 

said  defendant withinyoursaid  County,  not  exempt 

from  execution,  or  so  much  thereof  as  may  be  sufficient 
to  satisfy  the  said  plaintiffs  demand,  as  above  men- 
tioned; unless  the  said  defendant  give  you  security, 
by  the  undertaking  of  at  least  two  sufficient  sureties, 
in  an  amount  sufficient  to  satisfy  such  demand,  besides 
costs,  or  in  an  amount  equal  to  the  value  of  the  prop- 
erty which  has  been  or  is  about  to  be  attached;  in 
which  case  you  will  take  such  undertaking,  and  hereof 
make  due  and  legal  service  and  return. 

Witness,  Hon ^ . . . ,  Judge  of  the  said  District 

Court  of  the Judicial   District^  this  ....  day 

of i8. .. 

Attest   my  hand  and  the  seal  of   said  Court,  the 
day  and  year  last  above  written. 

c.  p., 

*  Clerk, 

By  E.  F., 

Deputy  Clerk, 
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JVo.  874. 

•  Indorsement  on  Copy  of   Writ  of  Attachment, 

Sheriff's  Office, 
City  and  County  of  San  Francisco, 
August  . . . . ,  18... 
To  A.B.: 

Please  take  notice,  that  all  moneys,  goods,  credits, 
effects,  debts  due  or  owing,  or  any  other  personal  prop- 
erty, or  all  stocks  or  shares,  or  interest  in  stock  or 

shares  of  the Company,  in  your  possession  or 

under  your  control,  belonging  to  the  within  named 
defendants,  or  either  of  them,  are  attached  by  virtue 
of  a  writ,  of  which  the  within  is  a  copy,  and  you  are 
notified  not  to  pay  over  or  transfer  the  same  to  any 
one  but  myself. 

Please  furnish  a  statement. 

CD., 

^  Sheriff, 

By  E.  F.. 

Deputy  Sheriff, 


47.  Efibot  of  Writ. — A  writ  of  attachment  is  effectual  to 
change  the  title  of  ptrsonal  property  only  from  the  time  of  levy. 
Taffts  V.  Manlove,  14  Cal.  47.)  The  lien  of  an  attachment,  having 
become  fixed  upon  funds  in  the  hands  of  a  receiver,  follows  the  prop- 
erty in  the  hands  of  his  successors.    Adams  v.  Woods,  9  CaL  29. 

48.  Facts  Stated. — A  warrant  of  attachment  issued  in  a  pend- 
ing action  should  not  be  set  aside  because  the  warrant,  after  stating 
the  existence  of  the  cause  of  action,  does  not  state  that  the  action  is 

.  pending.     It  the  facts  are  sufficient,  the  warrant  is  not  void  for  omit- 
ting to  state  one  of  them.     Lawton  v,  Kiel,  5 1  Barb,  30. 

48.  Writ. — ^To  whom  addressed  and  what  to  state,  see  Cal,  J^r^ 
Act,  §  123. 


AITACHMENT.  1 5  I 


ISSUANXE    OF   ATTACHMENT. 

•         ^^ 

50.  It  is  the  duty  of  the  Clerk  of  the  Court  to 
issue  the  writ  fipon  the  filing  by  the  plaintiff  of  an  affi- 
davit, stating  the  ultimate  facts  in  the  language  of  the 
Statute,  together  with  an  undertaking  in  the  amount 
and  form  as  defined  by  Statute,  and  the  Clerk  has  no 
discretionary  power,  but  performs  a  ministerial  duty,  and 
the  writ  when  granted  is  the  original  process  in  a  spe- 
cial proceeding.  (Wheeler  v.  Farmer,  Cal.  Sup.  Ct., 
yuL  7!,  18:9.)  The  state  of  facts  authorizing  the  writ 
must  be  established  to  the  satisfaction  of  the  judicial 
officer  to  whom  the  application  is  made.  (Wheeler  v. 
Farmer,  Cal.  Sup.  Ct.,  yul.  7".,  1869;  citing  Foreman 
V.  Waller,  13  How.  Pr.  352.)  The  affidavit  need  not 
state  the  probative  facts  necessary  to  establish  the 
ultimate  facts  required  by  the  Statute  to  be  shown  as 
the  basis  of  the  writ.  Wheeler  v.  Farmer,  Cal.  Sup. 
CL,  Jul.  T.,  1869. 

51.  It  is  the  duty  of  the  clerks  of  the  district  courts 
to  issue  and  deliver  to  the  parties  respectively,  or  to 
their  attorneys,  writs  of  attachment  in  the  order  in 
which  the  preliminary  papers  are  presented  to  them, 
and  the  writs  demanded.  (Lick  v.  Madden,  25  Cal. 
205.)  While  he  is  bound  to  issue  writs  of  attachment 
in  the  order  in  which  they  are  demanded^^yet  if  the 
party  who  makes  the  first  demand  is  not  in  attendance 
to  receive  his  writ  whem  completed,  the  Clerk  is  not 
bound  in  the  meantime  to  delay  the  .issuing  of  other 
writs  against  the  same  party.  (Lick  v.  Madden,  36 
Cal.  '208.)  When  the  Clerk  has  prepared  for  delivery 
the  writ  first  demanded,  he  is  bound  to  issue  the  writ  of 
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the  next  comer;  and  if  in  such  case  the  first  comer  is 
not  there  to  receive  his  writ,  and  for  that  reason  the 
next  comer  first  delivers  his  writ  to  the  Sheriff,  and 
by  that  means  acquires  a  priority,  and  the  first  comer 
loses  his  debt,  the  Clerk  is  not  liable.  (Lick  v.  Mad- 
den, 36  Co/.  208.)  If  the  Clerk  first  issue  the  writ  of 
attachment  secondly  demanded,  but  if,  notwithstanding, 
he  has  the  writ  first  demanded  prepared  and  ready  for 
delivery  as  soon  as  it  is  called  for,  he  is  not  liable  for 
the  damages  sustained  by  the  fifst  party,  because  the 
second  obtains  the  first  levy.  Lick  v.  Madden,  36 
Ca/.  208. 

SERVICE    OF    ATTACHMENT. 

52.  Upon  receiving  information  in  writing  from  the 
plaintiff,  or  his  attorney,  that  any  person  has  in  his  pos- 
session or  under  his  control  any  credits  or  other  per- 
sonal property  belonging  to  the  defendant,  or  is  owing 
any  debt  to  the  defendant,  the  Sheriff  shall  serve  upon 
such  person  a  copy  of  the  writ,  and  a  notice  that  such 
credits,  or  other  property,  or  debts,  as  the  case  may  be, 
are  attached  in  pursuance  of  such  writ.  ( Co/.  Pr.  Acty 
§  126.)  No  parol  instruction  of  the  plaintiff  in  an  at- 
tachment or  execution,  respecting  property  seized  by 
the  Sheriff  under  either  writ,  will  discharge  such  Sheriff 
from  liability.  The  Statute  is  express  that  such  instruc- 
tion must  be  in  writing;  (Sandford  v.  Boring,  12 
CaL  539;)  since  the  proceeding  by  attachment  is  in 
derogation  of  the  common  law,  and  the  service  of  the 
writ  must  conform  to  the  Statute  authorizing  it,  or  the 
judgment  upon  it  is  erroneous.  James  v.  Jenkins, 
Hempst.  189. 

53.  Attachments  are  governed  by  the  same  rules  as 
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executions,  with  respect  to  liability  of  officers  and  par- 
ties levying  and  causing  to  be  levied.  (12  Wend. 
127;  24  Id.  389;  2  Hill,  47,  note;  11,  How.  Pr.  46;  5 
Black.  337;  6  Miinf.  no;  15  Johns.  179;  Drake  on 
Att.  §  237;  Fairbanks  v.  Bloomfield,  5  Duer,  434; 
Kuhlman  v.  Orser,  5  Id.  242;  Goll  v.  Hinton,  8  Abb. 
Pr.  120.)  So  with  respect  to  their  effecting  no  lien  as 
against  a  bo7ia  fide  purchaser  before  actual  service  or 
levy.     Kuhlman  v.  Orser,  5  Dner,  242. 

54.  Corporation. — An  attachment  of  credits  in  the  hands  of  a 
corporation  held  sufficiently  served  by  notice  to  their  clerk,  (Dawson 
V.  Dawson,  4  Cranch  CO.  578.)  Under  Subdivision  5  of  Section 
1 2  5  of  the  California  Practice  Act,  service  to  be  made  on  the  "  agent  '* 
of  a  corporation  must  be  on  the  "managing  agent,"  as  required  in  the 
fourth  subdivision  of  the  same  section  of  the  California  Practice  Act,  and  in 
§  29.  At  common  law,  service  of  process  on  a  corporation  must  be  made 
on  the  president  or  principal  officer.  Angell  and  Ames,  on  Corp,  §  637; 
I  Tidd's,  Pr,  116;  McQueen  v,  Middlesex  Manf.  Co.,  16  Johns,  6. 
Kennedy  v,  Hibemia  Sav.  and  Loan  Society,  CaL  Sup,  CL,  Jul, 
T.,  1869. 

56.  Diligenoe  of  Sheriff — It  is  the  duty  of  an  officer,  after  he 
has  once  entered  upon  the  execution  of  an  attachment,  to  complete  its 
execution  with  diligence.  (Wheaton  ».  Neville,  19  Ca/.  41.)  Where 
one  writ  of  attachment  was  placed  in  the  Sheriff's  hands  on  Sunday, 
and  another  against  the  same  defendant  was  placed  in  the  hands  of  a 
deputy  at  a  quarter  past  twelve  on  Monday  morning,  the  Sheriff  not 
knowing  the  fact,  and  the  first  levy  was  made  under  the  writ  at  one 
o'clock  Monday  morning,  the  Sheriff  was  not  guilty  of  negligence  in 
executing  the  first,  no  special  circumstances  being  shown.  (Whitney 
V,  Butterfield,  13  Cal,  335.)  Reasonable  diligence  in  the  execution  of 
process  depends  upon  the  particular  facts;  whether,  for  instance,  the 
writ  be  for  fraud,  or  because  the  defendant  is  about  to  leave  the  State, 
or  remove  his  property,  and  the  like.  (Id,)  The  mere  omission  of  a 
deputy  to  inform  the  Sheriff  of  having  a  process  in  hand  is  not  such 
negligence  as  to  charge  the  Sheriff,  in  case  a  writ  last  in  hand  was  exe- 
cuted first.     Id, 

56.    Personal  Property. — A  sheriff  who  levies  a  writ  of  attach- 
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ment  upon  personal  property,  in  obedience  to  the  commands  of  the 
writ,  has  no  right  to  let  the  property  go  out  of  his  hands,  except  in  the 
course  of  law,  and  if  he  does,  and  the  debt  is  lost,  he  is  responsible  to 
the  plaintifT  in  the  attachment  for  the  amount  of  the  debt  (Sandford 
V.  Boring,  12  CaL  539.)  The  service  upon  the  defendant,  in  an  action 
to  recover  money,  of  a  writ  of  attachment,  at  the  suit  of  a  third  person 
against  the  plaintiff,  cannot  be  pleaded  by  the  defendant  in  bar  of  a 
recovery.  The  only  effect  of  the  service  of  the  attachment  is  to  sus- 
pend the  proceedings  until  the  determination  of  the  suit  in  which  it  is 
issued.    Pierson  v.  McCahill,  21  CaL  122. 

57.  Presumption  of  Regularity. — ^Where  a  substitute  sheriff 
(Elisor)  was  appointed,  and  the  pleadings  did  not  show  that  there  was 
no  sheriff  or  coroner,  or  that  these  officers  were  disqualified:  Held,  that 
the  appointment  being  made  by  a  Judge  having  competent  jurisdiction, 
the  presumption  of  the  law  is  that  he  faithfully  performed  his  duty. 
(Turner  v,  Billagram,  2  Cai,  520.)  The  presumptions  are  in  favor  of 
the  regularity  of  the  acts  of  the  officer,  and  a  return  which  simply  states 
that  the  property  was  attached,  is  sufficient  prima  facie  to  show  a  due 
and  proper  execution  of  the  writ.     Ritter  v,  Scannell,  1 1  CaL  248. 

58.  Piinoipal  and  Agent — ^The  assent  of  an  ordinaiy  agent, 
who  had  general  charge  of  his  principal's  affiairs  during  her  temporary 
absence,  will  not  justify  the  Sheriff,  who  holds  an  execution  against  a 
third  person,  in  levying  it  upon  property  in  the  possession  of  the  prin- 
cipal in  her  absence.     Fitch  v,  Brockman,  2  CaL  575. 

59.  Real  Estate,  ho^w  Attached^ — Our  Statute  prescribes  the 
manner  in  which  real  estate  may  be  attached,  but  contains  no  express 
provision  requiring  that  all  the  acts  necessary  to  a  valid  levy  shall  be  set 
out  in  the  return;  nor  can  such  a  rule  be  sustained.  (Ritter  v,  Scan- 
nell, 1 1  CaL  238.)  Nor  is  it  necessary,  when  the  levy  is  made  by  post- 
ing a  copy  of  the  writ  on  the  premises,  that  the  return  of  the  Sheriff 
should  show  that  the  premises  were  at  the  time  unoccupied.  (/</.; 
O'Connor  v,  Blake,  29  CaL  312.)  The  deposit  in  the  Recorder's  Office 
of  a  copy  of  the  writ,  with  a  description  of  the  property  attached,  is 
sufficient  to  operate  as  notice  of  the  lien  to  third  parties.  Ritter  ». 
Scannell,  11  CaL  283. 

60.  Real  Estate — ^Essential  Acts.— The  lien  of  attachment  of 
real  property  is  not  perfected  until  both  the  acts  described  by  statute, 
to  wit,  delivery  to  the  occupant  of  a  copy  of  the  writ,  or  posting  a  copy 
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upon  the  premises  if  there  be  no  occupant,  and  the  filing  of  a  copy 
with  the  Recorder,  together  with  a  description  of  the  property  attached, 
are  performed.  The  omission  of  either  act  is  fatal  to  the  creation  of 
the  lien.  (Wheaton  v.  Neville,  19  Cai.  41.)  The  lien  of  an  attaching 
creditor  of  real  estate  takes  effect  immediately  upon  the  levy  of  the 
attachment  and  the  deposit  of  a  copy  of  the  writ,  together  with  a  de- 
scription of  the  land  attached,  with  the  County  Recorder.  (Ritter  v, 
Scannell,  1 1  Cal.  238.)  Such  lien  cannot  be  divested  by  the  failure 
of  the  Sheriff  to  make  a  proper  return  of  the  writ. 

PRIORITY    OF   ATTACHMENT   LIENS. 

61.  The  purpose  of  an  attachment  is  to  hold  the 
property  of  the  defendant  as  security  for  such  judgment 
as  may  be  rendered;  {CaL  Pr.  Act,  §  120;)  and  when 
the  judgment  is  rendered  and  becomes  a  lien  upon  the 
property  attached,  the  lien  of  the  attachment  becomes 
merged  in  that  of  the  judgment,  and  the  only  effect 
thereafter  of  the  attachment  lien  upon  the  property  is 
to  preserve  the  priority  thereby  acquired,  and  this 
priority  is  maintained  and  enforced  under  the  judgment. 
(Bagley  v.  Ward,  Cal.  Sup.  Ct.,  Apr.  T.,  1859.)  This 
is  confined  to  real  property,  as  the  judgment  does  not 
constitute  a  lien  upon  personal  property;  the  prior  at- 
tachments "become  liens  in  the  nature  of  a  legal  estate 
vested  in  the  sheriff  for  the  benefit  of  the  creditors. 
Patrick  V.  Montader,  1 3  Cal.  444. 

62.  Where  property  was  seized  under  two  attach- 
ments, and  the  property  was  claimed  by  a  third  party, 
whereupon  both  attaching  creditors  j^idemnified  the 
Sheriff,  who  went  on  and  sold  it,  and  paid  the  proceeds 
to  the  first  attaching  creditor,  the  amount  not  equaling 
his  judgment,  and  afterward  the  pany  claiming  the 
property  obtained  judgment  agciinst  the  Sheriff  for  the 
value  of  the  property:  Held^  that  recourse  must  be  had 
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against  the  first  attaching  creditor  for  whose  benefit 
the  property  was.  sold.  (Davidson  v.  Dallas,  8  CaL 
227.)  They  do  not  stand  in  the  position  of  joint  tres- 
passers, the  seizure  of  the  second  being  subject  to  the 
first.  (/^.)  The  Sheriff  was  the  separate  agent  of 
both  attaching  creditors,  but  in  the  order  stated,  and 
as  he  disposed  of  the  property  for  the  benefit  of  the 
first  alone,  he  must  look  to  him  and  not  to  the  second 
attaching  creditor.  (Davidson  v.  Dallas,  8  CaL  227.) 
It  is  the  duty  of  the  Sheriff  to  apply  the  money  in  the 
order  of  the  attachments;  he  has  no  right  to  go  back 
of  the  process  and  raise  the  question  as  to  the  validity 
of  the  attachments.     McComb  v.  Reed,  28  CaL  281. 

63.  Conflict  of  Laivs. — By  the  Law  of  New  York,  an  unre- 
corded mortgage  is  valid  against  third  persons;  by«the  law  of  Illinois, 
it  is  not.  B.  sued  C.  in  the  New  York  Courts,  for  the  proceeds  of 
goods  sold  in  an  attachment  suit:  Held,  that  the  attaching  creditor 
had  precedence  over  a  mortgagee,  and  that  the  judgment  in  the  attach- 
ment suit  was  a  bar  to  the  action  in  New  York.  Green  v.  Van 
Buskirk,  7  WalL  U,S\  138. 

64.  Diligence  Governs  the  Equities. — In  a  contest  between 
the  attaching  creditors,  all  the  equities  are  in  favor  of  the  most  diligent, 
and  an  irregularity  cannot  be  taken  advantage  of  by  a  stranger  to  an 
action  in  which  it  occurs.  (Dixey  v.  Pollock,  8  Cal.  570.)  Where 
there  are  several  attachments,  the  attachment  first  served  on  the 
garnishee  binds  the  effects  in  his  hands,  although  the  marshal  has 
prior  attachments  in  his  hands  at  the  time  of  such  service.  IVIcCobb 
V,  Tyler,  2  Cranch  C,  C/.  199;  Johnson  v,  Griffith,  2  Id,  199;  but  com- 
pare Violet ».  Tyler,  2  Id.  200;  Grigsby  v.  Love,  2  Id,  413. 

65.  Separate  Jpreditor. — A  separate  creditor  of  one  of  several 
partners  levied  an  attachment  for  his  debt  upon  the  partnership  prop- 
erty, ajid  afterwards  made  an  agreement  with  a  trustee  to  whom  his 
debtor  had  conveyed  the  property,  by  which  the  latter  stipulated  to  pay 
the  attachment  debt  from  the  proceeds  of  a  sale  of  the  property,  after 
paying  expenses  and  prior  claims.  Neither  by  his  attachment  nor  by 
the  agreement  did  the  separate  creditor  acquire  any  title  to  or  lien  upon 


ATTACHMENT.  1 5  ^ 

the  property  as  against  the  superior  equity  of  a  subsequently  attaching 
creditor  of  the  partnership.  (Burpee  ».  Bunn,  22  CaL  194.)  The 
filing  of  a  bill  by  one  partner  against  his  co-partners  for  a  dissolution 
and  account,  and  praying  for  an  injunction  and  receiver,  and  an  appoint- 
ment of  a  receiver  by  the  Court,  does  not  prevent  a  creditor  from  pro- 
ceeding by  attachment,  and  gaining  a  priority  over  other  creditors,  until 
a  final  decree  of  dissolution  and  order  of  distribution.  Adams  v. 
Woods,  9  CaL  24. 

68.  Firm  Creditor's  Iiien. — Where  one  partner  buys  out  his 
co-partners,  agreeing  to  pay  the  debts  of  the  firm,  the  partnership 
remains  bound  for  firm  debts  just  as  before  the  sale.  The  lien  of  firm 
creditors  attaching  must  be  preferred  to  the  lien  of  an  individual  cred- 
itor of  the  remaining  partner  attaching  first.  (Conroy  v.  Woods,  13 
CaL  626.)  A  lien  by  attachment  enables  a  creditor  to  file  a  creditor's  bill 
without  waiting  for  judgment  and  execution.  (Id.)  Where  G.  &  Co.,  con- 
cealing their  insolvency,  obtained  an  extension  from  their  creditor  B.,  and 
before  the  maturity  of  the  notes,  B.,  apprehending  that  G.  &  Co.  would 
£aLil  before  their  paper  became  due,  and  that  the  other  creditors  of 
G.  &  Co.  would  exhaust  their  assets  by  attachment,  obtained,  by  an 
arrangement  with  G.  &  Co.,  an  ante-dated  note  for  the  amount  due  him 
at  the  date  thereof  by  G.  <&  Co.,  on  which  suit  was  commenced  by 
attachment,  and  a  levy  made  upon  the  property  of  G.  &  Co.  Held^ 
that  B.'s  attachment  and  claim  was  valid  against  the  subsequent  attach- 
ing creditors,  the  case  not  being  one  either  of  actual  or  constructive 
fraud.     Brewster  v,  Bours,  8  CaL  501. 

67.  Fraudulent  Attachment. — Where  a  first  attachment  against 
an  insolvent  is  set  aside  as  fraudulent,  in  a  suit  brought  by  a  subsequent 
attaching  creditor,  to  which  various  other  attaching  creditors,  prior  and 
subsequent,  are  parties,  the  plaintiff  in  the  suit  cannot  claim  priority 
over  the  attachments  preceding  his,  on  the  ground  that  by  his  superior 
diligence  the  fraud  has  been  discovered.  (Patrick  v,  Montader,  13  CaL 
434.)  The  debt  in  such  case  is  equitably  due,  and  there  being  no  actual 
fraud  against  subsequent  creditors,  they  cannot  be  preferred  in  equity, 
even  if  the  suit  could  have  been  defeated  by  the  debtor  himself.  {Id,) 
A  junior  attaching  creditor  cannot  take  advantage  of  irregularities  in 
the  affidavit  or  bond  given  by  a  prior  attaching  creditor  of  a  common 
debtor.     PVidenbeig  z^.  Pierson,  18  CaL  152. 

68.  IrrefiTular  Prooess.-rWhere  an  attachment  was  issued  on  a 
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complaint,  which  was  a  printed  form,  with  the  blanks  filled  up  by  the 
clerk,  at  the  request  of  the  plaintiff,  but  no  name  signed  to  it  till  next 
day,  and  after  other  attachment  on  the  same  property,  when  it  was 
signed  by  the  clerk,  with  the  name  of  plaintiff's  attorney:  Held,  that 
the  action  of  the  clerk,  thoMgh  not  correct,  was  only  an  irregularity,  and 
the  complaint  was  not  void.  (Dixey  v.  Pollock,  8  CaL  570.)  The 
issue  of  an  attachment,  and  the  levy  of  the  same  on  goods,  if  there  is  no 
legal  cause  of  action  existing,  is  not  such  a  duress  of  goods  as  to  give  a 
cause  of  action  for  damages  in  favor  of  the  one  whose  goods  are  seized. 
(Kohler  v.  Wells,  26  CaL  606.)  An  attachment  regular  upon  its  face 
is  not  void  because  the  complaint  does  not  set  up  a  cause  of  action 
which  warrants  the  issuance  of  an  attachment.  McComb  v.  Reed,  28 
Col,  281. 


•TVo.  875. 

Return — Attachment  Personal  Property, 

Sheriff's  Office, 

of  the 

City  and  County  of  San  Francisco. 

By  virtue  of  the  annexed  writ,  I  duly  attached  all 
moneys,  goods,  credit,  effects,  debts  due  or  owing,  and 
all  other  personal  property  \or  all  stock,  or  shares,  or 

interest  to  stocks  or  shares  of  the Company^, 

belonging  to  the  defendants  therein  named,  [or  to  either 
of  them],  in  the  possession  or  under  the  control  of  the 
parties  hereinafter   named,  by  serving   upon   each  of 

them  respectively,  personally,  in  the County 

of ,  at  the  times  set  opposite  their  respective 

names,  a  copy  of  said  writ,  with  a  notice  in  writing  that 
such  property  was  attached  in  pursuance  of  said  writ, 
and  riot  to  pay  over  or  transfer  the  said  property  to  any 
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one  but  myself.     [Annex  names  of  parties  served^  time 
of  service^  a7td  answers  of  parties  served^ 

S.  T., 

[Date.]  Sheriffs 

By  D.  S., 

Deputy  Sheriff. 


70.  Amiendinent. — ^This  return  cannot  be  amended  where  a 
third  party  has  acquired  an  interest  adverse  to  the  attachment.  (New- 
ball  V.  Provost,  6  Cal,  85;  Webster  v,  Haworth,  8  /^.  21.)  A  mistake 
in  the  date  of  a  sheriff's  return  may  be  amended  at  any  time.  Ritter  v, 
Scannell,  11  Cal.  238.  ^ 

^TL  Return  Conoluaive. — ^The  sheriff's  return  is  conclusive 
against  the  plaintiff,  and  his  action  must  be  for  a  false  return.  (Egery 
V.  Buchanan,  5  Cal.  53.)  Where  a  writ  of  attachment  was  issued  on 
the  twenly-sixth  of  August,  and  a  copy  delivered  to  the  occupant  of 
the  premises,  or  posted  upon  them,  on  the  twenty-ninth  of  that  month, 
and  on  the  same  day  the  writ  was  returned,  with  a  certificate  of  the 
sheriff's  proceedings,  and  filed  in  the  Clerk's  Office;  but  no  copy  of  the 
writ,  with  a  description  of  the  property,  was  filed  with  the  Recorder 
until  the  ninth  of  September  following:  Held,  that  after  the  return  of 
the  writ  to  the  clerk's  office,  on  the  twenty-ninth  of  August,  the  Sheriff 
had  no  authority  to  take  any  proceedings  for  the  completion  of  the  at- 
tachment, previously  omitted ;  that  the  writ  was  authority  to  him  only 
for  acts  performed  while  it  remained  in  his  possession;  and  hence,  that 
another  creditor  of  the  debtor  purchasing  the  property  from  the  latter, 
on  the  sixth  of  September,  took  it  free  from  any  lien  of  the  attachment. 
Wheaton  v.  Neville,  19  Cal  41. 

72.  Return,  Tvhen  to  be  Made. — ^The  sheriff  shall  return  the 
writ  of  attachment  with  the  summons,  if  issued  at  the  same  time;  other- 
wise, within  twenty  days  after  its  receipt,  with  a  certificate  of  his  pro- 
ceedings indorsed  thereon  or  attached  thereto.  The  provisions  of  this 
chapter  shall  not  apply  to  any  suits  already  commenced,  but  $0  far  as 
such  suits  may  be  concerned,  the  Act  entitled  "An  Act  to  Regulate 
Proceedings  against  Debtors  by  Attachment,"  passed  April  2  2d,  1850. 
shall  be  deemed  in  full  force  and  effect.     CaL  Pr,  Act,  §  141. 
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73.  Second  Attaohnieat. — Where  an  officer,  by  virtue  of  a 
second  attachment,  levies  on  property  already  in  his  possession  by 
virtue  of  a  former  attachment,  it  is  only  necessary  for  him  to  return 
that  he  has  attached  the  interest  of  the  defendant  in  the  property  then 
in  his  possession.     O'Conner  v,  Blake,  29  Cal,  312. 


JVo.  876. 

Order  for  Sale  of  Perishable  Property, 
[Title.] 

It  appearing  to  me,  by  the  inventory  returned  to  the 
warrant  of  attachment  issued  by  me  in  this  action,  that 
a  portion  of  the  property  seized  by  the  Sheriff  of  the 

County  of under  said  warrant,  to  wit  [ten 

barrels  of  apples],  is  perishable: 

Ordered,  that  the  portion  of  the  property  so  speci- 
fied in  the  inventory  as  perishable,  be  sold  by  said 
Sheriff  by  public  auction,  after  ....  days  \such  tivze  as 
may  be  reasonable  under  the  circumstances^^  previous 
notice  of  the  time  and  place  of  such  sale  being  given 
by  him  in  writing,  posted  in  three  or  more  public  places 

in ,  and  by  advertising  the  same  ....  days 

in  the newspapers  printed  at 

I  Date.]  [Judge's  Signature.] 

Form. — From  Abbotts'  Forms,  No.  1,379. 
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JVo.   877. 

'  Notice  of  Motion  to  Discharge  Attachment, 
[Title.] 

To ,  attorney  for  defendant: 

Please  taike  notice,  that  on  an  affidavit,  of  which  the 

within  is  a  copy  \or  of  which  a  copy  is  annexed],  and 

on  all  the  papers  filed  and  served  in  this  action,  the 

undersigned  will  move  the  Court,  at ,  on  the 

day  of ,   i8 . . ,  at   ....    o'clock  in  the 

....    noon,  or  as  soon  thereafter  as  counsel  can  be 

heard,  to  discharge  the  attachment  in  this  action  [if for 

irregularity,  add,  upon  the  grounds,  among  others — 

specifying  the  irregularity^   and   for  such   other   or 

further  order  as  may  be  just. 

[Signature.] 
[Date] 


74.  A^nst  Steamers,  Boats,  and  Vessels.— In-  action 
against  steamers,  vessels,  and  boats,  after  appearance  to  the  action  of  the 
owner,  master,  agent,  or  consignee,  the  attachment  may  on  motion  be 
dischai^ged  in  the  same  manner  and  on  like  terms  and  conditions  as 
attachments  in  other  cases,  subject  to  the  provisions  of  Cal.  Pr.  Act,  § 
329,  relative  to  the  claim  for  wages.  (See  Cal,  Pr,  Act,  §  327.)  And 
the  Court  whose  mesne  or  final  process  has  made  the  first  actual  seizure 
will  have  exclusive  power  over  its  distribution,  and  its  judgments  will 
be  regarded  as  complete  adjudications  of  the  subject  matter  of  litigation. 
Averill  V.  Steamer  "  Hartford,"  2  Cal,  308. 

75.  Notice. — A  notice  of  motion  to  discharge  a  writ  of  attach- 
ment, "  because  the  said  writ  was  improperly  issued,"  is  insufficient. 
The  notice  should  specify  the  grounds  of  the  motion.and  wherein  it  will  be 
urged  that  the  writ  was  improperly  issued.  (Freeborn  v.  Glazier,  10  Cal, 
337.)  For  instances  where  an  attachment  ought  not  to  issue,  see  (Griswold 

II 
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V,  Sharpe,  2  Cai,  24;  Button  v.  Shelton,  3  Id.  206;  Low  v,  Henry,  9  CaL 
539;  Bullard  v,  Kenny,  10 Id,  60;  Gregorys.  Higgings,  Id.  339;  Patrick 
».  Montader,  13  Cal.  434;  Davis  v.  Eppinger,  18  Cal.  378;  Hill  v. 
Grigsby,  32  CaL  55;  Porter  v.  Brooks,  35  Cal.  199. 

76.  When  Motion  may  be  Made. — ^The  defendant  may  also, 
any  time  before  the  time  for  answering  expires,  apply  on  motion,  upon 
reasonable  notice  to  the  plaintiff,  to  the  Court  in  which  the  action  is 
brought,  or  to  the  Judge  thereof,  or  to  a  county  judge,  that  the  attach- 
ment be  discharged,  on  the  ground  that  the  writ  was  improperly  or  ir- 
regularly issued.  (Cai.  Pr.  Act,  §  138.)  This  section  of  the  Practice 
Act,  which  provides  that  the  defendant  may,  at  any  time  before  answer- 
ing, "apply,  on  motion,  upon  reasonable  notice  to  the  plaintiff,  to  the 
Court  in  which  the  action  is  brought,  or  to  the  Judge  thereof,  or  to  a 
county  judge,  that  the  attachment  be  discharged,  on  the  ground  that  the 
writ  was  improperly  issued,"  does  not  obviate  the  necessity  of  specifying 
the  particular  points  of  irregularity  upon  which  the  motion  will  be 
made.     Freeborn  v.  Glazier,  10  CaL  337. 


Ko.  878. 

17u  Same — Where  the  Motion  is  Simply  on  Giving  Security. 
[Title.] 

To ,  attorney  for  defendant: 

Please  take  notice,  that  the  undersigned  will  move 

this  Court,  at ,  on  the day  of , 

18..,  at   ....   o'clock  in  the noon,  or  as   soon 

(thereafter  as  counsel  can  be  heard,  to  dischargre  the 
attachment  in  this  action,  on  giving  due  security. 

[Date.]  [Signature.] 


T7.  May  be  Opposed  by  Affidavits. — If  the  motion  be  made 
upon  affidavits,  on  the  part  of  the  defendant,  but  not  other^'ise,  the 
plaintift  may  oppose  the  same  by  affidavits  or  other  evidence,  in  addi- 
tion to  those  on  which  the  attachment  was  made.     CaL  Pr.  Act,  §  139. 
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78.  MotioD. — ^This  motion  can  be  made  under  the  New  York 
practice,  but  the  practice  elsewhere  differs  from  this  in  some  respects. 
That  the  application  may  be  made  without  notice,  see  Sanborn  v,  £liz- 
abethport  Manufacturing  Co.,  13  Add,  Pr,  432, 


JVo.  879. 

Bond  of  Indemnity^  Given  to  Sheriff  by  Plaintiff, 

Know  all  men  by  these  presents,  that  we,  A.  B. 
as  principal,  and  C.  D.  and  E.  F.  as  sureties,  are  held 

and  firmly  bound  unto  G.  H.,  Sheriff  of  the 

County  of ,  State  of  .* ,  in  the  sum  of 

dollars,  to  be  paid  to  the  said  Sheriff,  or  his 

certain  attorney,  executors,  administrators  or  assigns, 
for  which  payment  well  and  truly  to  be  made  we  bind 
ourselves,  our  heirs,  executors  and  administrators,  jointly 
and  severally,  firmly  by  these  presents. 

Sealed  with  our  seals,   and  dated    the    day 

of ,  18. .. 

Whereas,  under  and  by  virtue  of  a  writ  of  attach- 
ment, issued  out  of  the  District  Court  of  the 

Judicial  District  of  the  State  of ,  in  and  for  the 

County  of ,  in  an  action  wherein  the  said 

J.  K.  was  plaintiff,  and  A.  B.  was  defendant,  against  said 
defendant,  directed  and  delivered  to  said  G.  H.,  Sheriff 

of  the County  of ,  the  said  Sheriff 

was  commanded  to  attach  and  safely  keep  all  the  prop- 
erty of  said  defendant  within  his  county  not  exempt 
from  execution,  or  so  much  thereof  as  may  be  sufficient 

to  satisfy  the  plaintiffs  demand;  amounting  to 

dollars,  as  therein  stated,  and  the  said  Sheriff  did  there- 
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Upon  attach  the  following  described  goods  and  chattels: 
[describe  chattels.'] 

And  whereas,  upon  the  taking  of  the  said  goods  and 
chattels  by  virtue  of  the  said  writ,  A.  B.  claimed  the 
said  goods  and  chattels  as  his  property,  and  thereupon 
a  jury  was  summoned  by  the  said  Sheriff  to  try  such 
claim,  which  said  jury  have  by  their  finding  decided  in 
favor  of  said  claimant.  And  whereas  the  said  plaintiff, 
nothwithstanding  such  finding,  requires  of  said  Sheriff 
that  he  shall  retain  said  property  under  such  attachment  ' 
and  in  his  custody. 

Now,  THEREFORE,  t^ie  Condition  of  this  obligation  is 
such,  that  if  the  said  A.  B.,  P.  Q.  and  R.  S.,  their  heirs, 
executors  and  administrators,  shall  well  and  truly  in- 
demnify and  save  harmless  the  said  Sheriff,  his  heirs, 
executors,  and  administrators,  of  and  from  all  damages, 
expenses,  costs  and  charges,  and  against  all  loss  and 
liability  which  he,  the  said  Sheriff,  his  heirs,  executors, 
or  administrators  shall  sustain  or  in  any  .wise  be  put  to, 
for  or  by  reason  of  the  attachment,  seizing,  levying,  tak- 
ing or  retention  by  the  said  Sheriff,  in  his  custody,  under 
said  attachment,  of  the  said  property  claimed  as  afore- 
said, then  the  above  obligation  to  be  void,  otherwise  to 
remain  in  full  force  and  virtue. 

[Attest,  Date,  etc.]  [Signatures  and  Seals.] 


78.  Character  of  Instrument. — ^An  indemnity  bond  to  the 
Sheriflf  to  retain  property  seized  under  attachment  is  an  instrument 
necessary  to  carry  the  power  to  sue  into  effect,  (Davidson  v,  Dallas,  8 
CaL  227.)  If  several  creditors  levy,  and  those  prior  fail  to  indemnify 
the  Sheriff,  he  should  relinquish  the  levy  of  such,  and  proceed  only  for 
the  benefit  of  those  who  indemnify  and  incur  the  responsibility.  I>avid- 
son  V,  Dallas,  8  CaL  227. 
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TO.  liability  of  Sureties.— Where  the  Sheriff,  under  a  writ  of 
attachment  in  the  suit  of  plaintiff  against  partners,  is  about  to  levy  upon 
the  property  of  the  firm,  and  a  bond  is  executed  by  L.  and  J.,  as  sure- 
ties, conditioned  to  keep  harmless  and  indemnify  the  Sheriff  against  all 
damages,  costs,  chaiiges,  trouble  and  expense  he  may  be  put  to  by  rea- 
son of  the  non-seizure  of  the  property,  and  also  "to  pay  whatever  judg- 
ment may  be  rendered  against  said  defendants; "  and  judgment  was 
obtained  against  one  only  of  the  defendants,  plaintiff  failing  on  the  trial 
to  prove  the  other  to  be  a  partner:  Held^  that  the  sureties  are  liable  on 
the  bond  for  the  amount  of  the  judgment;  that  the  bond,  though  not 
strictly  an  undertaking  under  the  Statute,  conforms  substantially  to  its 
requirements,  and  must  be  read  by  the  light  of  the  Statute,  and  inter- 
preted according  to  the  intention  of  the  parties.  (Heyneman  v,  Eder, 
17  Cal,  433.)  Such  bond  will  be  presumed  to  have  been  executed 
with  reference  to  the  provisions  of  the  Statnte;  and  as  the  security  re- 
quired by  the  Statute  is  security  for  the  satisfaction  of  any  judgment  that 
may  be  obtained,  the  bond  will  be  held  to  be  such  a  security.  This  is 
the  sense  of  the  instrument,  and  the  fact  that  judgment  was  obtained 
against  one  only  of  the  defendants  satisfies  the  condition  to  "  pay  what- 
ever judgment  may  be  rendered  against  said  defendants. "  Heynemann 
r.  Eder,  17  CaL  433. 


J^o.  880. 

Undertaking  on  Release  of  Attachment, 
[Title.] 

Whereas  the  above  named  plaintiff  commenced  an 

action  in  the  District  Court  of  the Judicial 

District  of  the  State  of ,  in  and  for  the 

County  of  ,  against  the  above  named  defend- 
ant, claiming  that  there  was  due  to  said  plaintiff  from 
said  defendant  the  sum  of dollars,  besides  in- 
terest, and  thereupon  an  attachment  issued  against  the 
property  of  the  said  defendant,  as  security  for  the  satis- 
&ction  of  any  judgment  that  might  be  recovered  therein, 
and  certain  property  and  effects  of  the  said  defendant 


/ 
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have  been  attached  and  seized  by  the  Sheriff  of  the 

County  of ,  under  and  by  virtue  of 

the  said  writ. 

And  whereas  the  said  defendant  has  appeared  in  the 
said  action,  and  has  applied  to  the  said  Court,  upon  rea- 
sonable notice  to  the  said  plaintiff,  for  an  order  to  dis- 
charge the  same  upon  the  execution  of  an  undertaking 
on  behalf  of  the  said  defendant  by  at  least  two  sureties, 
residents  and  freeholders  or  householders  in  the  said 

County  of in  accordance  with  the 

provisions  of  Section  136  of  the  Act  entitled  "An  Act 
to  Regulate  Proceedings  in  Civil  Cases  in  the  Courts  of 
Justice  of  this  State,"  passed  April  29,  1 851,  as  amended 
by  an  Act  of  April  14,  1863,  and  of  Section  137  of  said 
first  named  Act,  as  amended  by  an  Act  of  February  6, 
1864;  and  the^aid  Court  having  fixed  the  sum  for  which 

the  undertaking  shall  be  executed  at  the  sum  of 

dollars. 

Now,  therefore,  we,  the  undersigned,  residents  and 

householders   \or  freeholders]    in   the   said    

County  of ,  in  consideration  of  the  premises, 

and  in  consideration  of  the  release  from  attachment  of 
the  property  attached,  as  above  mentioned,  and  the 
discharge  of  said  attachment,  do   hereby  jointly  and 

severally  undertake,  in  the  said  sum  of dollars, 

and  promise  that  in  case  the  said  plaintiff  recover  judg- 
ment in  the  said  action,  the  said  defendant  will,  on  de- 
mand, re-deliver  such  attached  property  so  released  to 
the  proper  officer,  to  be  applied  to  the  payment  of  the 
judgment,  and  that  in  default  thereof  the  said  defendant 
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and  sureties  will  on  demand  pay  to  the  said  plaintiff  the 
fall  value  of  the  property  released,  not  exceeding  the 
said  sum  of dollars. 

[Date.  J  [Signatures  and  Seals.] 

[yusfificafwn.] 

JVo.  881. 

Undertaking  on  Release  of  Attachment  to  he  Given  to  Sheriff, 
[Title.] 

Whereas  the  above  named  plaintiff  has  commenced 
an  action  in  the  aforesaid  Court,  against  the  above  named 
defendant,  for  the  recovery  of dollars. 

And  whereas  an  attachment  has  been  issued,  directed 

to  the  Sheriff  of  the    County  of , 

and  placed  in  his  hands  for  execution,  whereby  he  is 
commanded  to  attach  and  safely  keep  all  the  property 
of  the  said  defendant  within  his  County  not  exempt 
from  execution,  or  so  much  thereof  as  may  be  sufficient 
to  satisfy  the  plaintiffs  demand  therein  stated,  in  con- 
formity with  the  complaint,  at dollars,  unless 

the  defendant  give  him  security  by  the  undertaking  of 
at  least  two  sufficient  sureties,  in  an  amount  sufficient 
to  satisfy  said  demand,  besides  costs,  in  which  case  to 
take  such  undertaking. 

And  whereas,  the  said  defendant  is  desirous  of  giving 
the  undertaking  mentioned  in  the  said  writ 

Now,  therefore,  we,  the  undersigned,  residents  of  the 

County  of ,  in  consideration  of  the 

premises,  and  to  prevent  the  levy  of  said  attachment, 
do  hereby  jointly  and  severally  undertake,  in  the  sum  of 
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dollars,  and  promise  to  the  effect  that  if  the 

said  plaintiff  shall  recover  judgment  in  said  action,  we 
will  pay  to  the  said  plaintiff,  upon  demand,  the  amount 
of  said  judgment,  together  with  the  costs,  not  exceed- 
ing in  all  the  said  sum  of dollars. 

[Date.]  [Signatures  and  Seals.] 


80.  Bond  to  be  Given. — Whenever  the  defendant  shall  have 
appeared  in  the  action,  he  may,  upon  reasonable  notice,  apply  for  an 
order  to  discharge  the  attachment  in  whole  or  in  part,  which  order  may 
be  granted  upon  an  execution  of  undertaking.  ( Cal.  Pr,  Aci^  §136.)  A 
common  law  bond  in  form,  upon  the  prescribed  statutory  conditions,  given 
to  a  sheriff  to  procure  a  discharge  of  goods  attached,  is  a  sufficient  com- 
pliance with  the  provisions  of  the  Statute.  (Curiae  v,  Packard,  29  Col. 
194.)  Whether  each  obligor  is  liable  to  the  Sheriff  for  the  whole 
amount  of  any  judgment  against  him,  leaving  the  question  of  contribu- 
tion to  be  settled  between  them,  query ^  (White  v,  Fratt,  13  Cal,  521.) 
An  undertaking  given  to  a  sheriff  to  procure  a  release  of  goods 
attached  is  for  the  benefit  of  the  plaintiff  who  may  sue  on  it,  and  if  the 
Sheriff  takes  a  sufficient  statutory  undertaking,  he  has  no  further  respons- 
ibility. (/(/.)  The  undertaking  only  operated  to  release  the  property 
from  the  custody  of  the  Sheriff  pending  the  suit,  and  not  as  an  actual 
substitution  of  security.  Low  v,  Adams,  6  Cal,  zjj;  Curiae  v.  Pack- 
ard, 29  Cal.  194. 

81.  Penaltyr-Measure  of  liability. — In  a  bond  given  to 
release  property  seized  on  an  attachment,  the  obligors  undertook  to  pay, 
costs,  not  to  exceed  three  thousand  dollars,  which  plaintiff  miglit 
on  demand,  to  plaintiffs  in  the  action,  the  amount  of  the  judgment  and 
recover.     In  the  bond  the  action  is  recited  as  for  one  thousand  six 

• 

hundred  dollars.  Upon  delivery  of  the  bond,  the  property  was  returned 
to  t&e  debtor.  Plaintiffs  in  the  action  had  judgment  for  an  amount 
exceeding  the  bond.  ^  Held,  that  recovery  may  be  had  on  the  bond  to 
the  extent  of  the  penalty.  (Palmer  v,  Vance,  13  Cal.  553.)  Such  a 
bond  is  not  a  statutory  undertaking,  but  is  valid  as  a  common  law  obli- 
gation, and  is  a  sufficient  compliance  with  the  Statute.  The  mistake  in 
the  recital,  as  to  the  amount  for  which  attachment  is  issued,  may  be 
explained  and  corrected  by  parol.    (Id.)    Execution  against  the  judg^- 
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ment-debtor,  in  such  case,  is  not  a  condition  precedent  to  suit  on  the 
bond.  (/</.)  A  bond  g^ven  voluntarily  to  the  Sheriff,  on  delivery 
of  the  property,  is  valid  at  common  law.    Id, 

82.  Right  of  Sureties.— If  the  defendant  obtains  an  order  for 
the  release  of  the  property  attached,  by  delivering  to  the  Court  an  un- 
dertaking executed  by  sureties,  conditioned  to  pay  the  plaintiff  any  judg- 
ment he  may  recover,  and  the  property  is  thereupon  released,  when- 
ever the  liability  of  the  sureties  is  fixed  by  the  rendition  of  the  judg- 
ment in  favor  of  the  plaintiff,  the  sureties  have  a  right  to  tender  to  the 
plaintiff  the  full  amount  of  the  judgment,  and  if  he  refuses  to  receive 
the  same,  the  sureties  are  discharged  from  their  obligation  on  the  un- 
dertaking. Hayes  v,  Josephi,  26  CaL  540;  Curiae  v,  Packard,  29  Id. 
194;  Norwood  V,  Kenfield,  30  Col,  393. 

83.  Suit  on  Bond. — ^Wherie  defendant  in  attachment  applies  to 
the  Court,  under  Sections  one  hundred  and  thirty-six  and  one  hundred 
and  thirty-seven  of  the  Practice  Act,  for  a  discharge  of  the  attachment, 
and  an  undertaking  is  executed  by  D.  and  R.,  reciting  the  fact  of  the 
attachment,  and  that "  in  consideration  of  the  premises,  and  in  consid- 
eration of  the  release  from  attachment  of  the  property  attached  as 
above  mentioned,"  they  undertake  to  pay  whatever  judgment  plaintiff 
may  recover,  etc.,  and  the  Court  makes  an  order  discharging  the  writ 
and  releasing  the  property:  Held^  in  suit  against  the  sureties  on  the  un- 
dertaking, that  the  complaint  need  not  aver  that  the  property  was  actu- 
ally released  and  delivered  to  the  defendant;  that  as  the  consideration 
for  the  undertaking  was  the  release  of  the  property,  and  as  the  com- 
plaint avers  such  release,  in  consequence  and  in  consideration  of  the 
undertaking,  by  order  of  the  Court,  which  is  set  out,  the  actual  release 
and  re-delivery  of  the  property  to  defendant  is  immaterial,  the  plaintiff 
having  no  claim  on  it  after  the  undertaking  was  given  and  the  order 
of  release  made.'  McMillan  v,  Dana,  18  CaL  339;  but  see  William- 
son V,  Blatten,  9  Cal,  500. 
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J^o.  882. 

Order  Vacating    Writ  of  Attachment, 
[Title.] 

On  the  annexed  notice  of  motion  [and  the  affidavits 
of  L.  M.  and  N.  O.] ,  and  on  motion  of  G.  H.  for 
defendant: 

It  is  ORDERED,  that  the  attachment  issued  \ar  grant- 
ed]   against  the  property  of  the  above-named  C.  D., 

on  the  ....  day  of ,  18 . . ,  be  discharged;  and 

that  any  and  all  proceeds  of  sales  and  moneys  by 
said  Sheriff  collected,  and  all  the  property  attached 
remaining  in  his  hands,  be  delivered  and  paid  by  him 
to  the  defendant  or  his  agent,  and  released  from  the 
attachment. 

[Signature.] 
[Date.] 


84.  When  Wxit  shall  be  Discharged. — If,  upon  such  ap- 
plication, it  shall  satisfactorily  appear  that  the  writ  of  attachment  \vas 
improperly  or  irregularly  issued,  it  shall  be  discharged.  (Cat,  Pr.  Act, 
§  1 40.)  An  order  improperly  dissolving  an  attachment  will  be  reversed. 
(Reiss  V,  Brady,  2  Col,  132)  If  the  complaint  states  no  cause  of  action, 
and  does  not  admit  of  amendment,  the  attachment  should  be  dissolved. 
If  the  complaint  can  be  made  good  by  amendment,  the  plaintiff  should 
be  allowed  to  amend,  pending  the  motion  to  dissolve  the  attachments. 
(Hathaway  v.  Davis,  33  Cat,  161.)  If  the  defendant  dies  after  the 
levy  of  an  attachment,  his  death  destroys  the  lien  of  the  attachment, 
and  the  attached  property  passes  into  the  hands  of  the  administrator. 
(Meyers  v.  Mott,  29  Cal,  359.)  An  attachment  is  dissolved  by  the 
death  of  the  debtor,  and  the  appearance  of  administrator.  (Pancost  9. 
Corporation  of  Washington,  5  Cranch  C,  CL  507.)  An  attachment 
will  be  dissolved  if  the  debt  for  which  it  was  procured  was  secured  by 
a  mortgage.     Kinsey  v.  Wallace,  36  Cal,  463. 

85.  When  Writ  virilliiotbeDisoharged. — ^An  atuchment  issued 
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as  a  provisional  remedy  under  the  Code  of  Procedure  cannot  be  dis- 
solved as  to  a  part  of  the  property,  merely  upon  giving  security  as  to 
such  part,  under  Sections  240  and  241  of  the  Code.  An  application 
for  a  discharge,  upon  the  undertakings  specified  in  those  sections,  must 
relate  to  the  whole  of  the  property  levied  on.  (Royal  Ins.  Co.  v.  Noble, 
5  Aid.  Pr.  (N.S.)  54.)  An  order  improperly  dissolving  an  attach- 
ment will  be  reversed.     Reiss  v.  Brady,  2  CaL  132. 


JUDGMENT  WHERE  PROPERTY  IS  ATTACHED,  HOW  SATISFIED. 

86.  If  judgment  be  recovered  by  the  plaintiff,  the 
Sheriff  shall  satisfy  the  same  out  of  the  property 
attached  by  him,  which  has  not  been  delivered  to  the 
defendant  or  a  claimant  as  hereinbefore  provided,  or 
subjected  to  execution  on  another  judgment  recovered 
previous  to  the  issuing  of  the  attachment,  if  it  be  suffi- 
cient for  the  purpose:  Firsts  By  paying  to  the  plaintiff 
the  proceeds  of  all  sales  of  perishable  property  sold  by 
him,  or  of  any  debts  or  credits  collected  by  hjm,  or  so 
much  as  shall  be  necessary  to  satisfy  the  judgment.  Sec- 
ond, If  any  balance  remain  due,  and  an  execution  shall 
have  been  issued  on  the  judgment,  he  shall  sell  finder 
the  execution  so  much  of  the  property,  real  or  personal, 
as  may  be  necessary  to  satisfy  the  balance,  if  enough 
for  that  purpose  remain  in  his  hands.  Notices  of  the 
sales  shall  be  given,  and  the  sales  conducted  as  in  other 
cases  of  sales  on  execution.  (Ca/.  Pr.  Act,  §  132.) 
The  judgment  in  an  attachment  suit  need  not  direct  the 
sale  of  the  property  attached,  as  the  law  makes  it  the 
duty  of  the  Sheriff  to  sell  it.  Low  v.  Henry,  9 
Col.  538. 

87.  A  lien  on  land  acquired  by  an  attachment  can- 
not be  rendered  effectual  for  the  purpose  of  impeaching 
a  conveyance  of  the  land  made  by  the  defendant  in 
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the  attachment,  until  judgment  is  obtained  in  the  suit  in 
which  the  attachment  is  issued.  (McMinn  v.  Whelan, 
27  CaL  300.)  An  attachment  lien  upon  the  property 
can  be  enforced  only  by  a  sale  of  the  attached  property 
under  execution.     Myers  v.  Mott,  29  CaL  359. 

88.  Plaintiff  (a  corporation)  attached  a  quartz  mill 
and  ledge  belonging  to  the  corporation.  Subsequendy 
the  complaint  was  amended,  so  as  to  make  ^he  corpo- 
ration, as  such,  the  party  defendant,  and  judgment  was 
rendered  against  the  company  August  14th,  1858,  the 
property  sold,  and  plaintiff  the  purchaser.  October, 
1857,  W.  received  from  the  corporation  a  chattel  mort- 
gage on  this  property,  had  decree  of  foreclosure  Au- 
gust 9th,  1858.  Sale  October  following — W.  the  pur- 
chaser. Defendants  here  are  in  possession  under 
sheriff  s  sale  on  the  decree.  Plaintiff  claims  title  under 
his  judgment  and  sale.  Held^  that  he  cannot  recover; 
that  he  acquired  no  lien  by  the  attachment,  because  the 
property  attached  belonged  to  the  corporation,  which 
was  not  a  party  to  the  suit  until  after  the  levy  and  return 
of  the  writ;  that  plaintiff's  rights  attach  only  from  the 
date  of  his  judgment,  August  14th,  1858,  and  his  lien 
being  subsequent  to  the  lien  of  W.'s  judgment,  August 
9th,  1858,  under  which  defendants  claim,  the  latter  have 
the  better  right-     Collins  v.  Montgomery,  16  Col.  398. 

89.  Distribution. — In  all  cases  of  attachment  hereafter  to  be 
issued  against  any  person  or  persons,  or  chartered  company,  or  corpo- 
ration, miners,  mechanics,  salesmen,  servants,  clerks  and  laborers,  on 
giving  notice  of  the  claim  or  claims,  and  the  amount  thereof,  duly 
certified  and  sworn  to  by  the  creditor  or  creditors  making  the  claim,  to 
the  officer  executing  such  writs,  at  any  time  before  the  actual  sale  of 
property  levied  on,  such  officers  shall  pay  to  such  miners,  mechanics, 
salesmen,  servants,  clerks  or  laborers,  out  of  the  proceeds  of  the  sale, 
the  amount  each  is  justly  and  legally  entitled  to  receive  for  services  ren- 
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dered,  within  the  forty  days  next  preceding  the  levy  of  the  writ  of  ex- 
ecution, attachment  or  other  writ,  not  exceeding  one  hundred  dollars 
of  gold  coin  of  the  United  States.    Stai,  of  CaL  1867-8,  p.  213. 

90.  Judgment  for  Defendant. — If  the  defendant  recover 
judgment  against  the  plaintiff,  any  undertaking  received  in  the  action, 
all  the  proceeds  of  sales  and  money  collected  by  the  Sheriff,  and  all 
the  property  attached  remaining  in  the  Sheriff's  hands,  shall  be  deliv- 
ered to  the  defendant  or  his  agent;  the  order  of  attachment  shall  be 
discharged,  and  the  property  released  therefrom.     Cal,  Pr,  Act,  §  136. 

9L  Paying  Over  Proceeds. — ^The  application  of  an  attaching 
creditor  to  compel  the  Sheriff  to  pay  over  the  proceeds  of  goods 
attached,  there  being  conflicting  claims  between  several  attaching  cred- 
itors, may  be  made  by  motion.  If  notice  of  the  motion  is  not  given 
by  the  party  moving  to  the  other  attaching  creditors,  it  is  the  duty  of 
the  Sheriff  to  do  so,  if  he  wishes  the  decision  to  bind  them.  (Dixey  v. 
Pollock,  8  Cat,  570.)  A  Sheriff  who  receives  an  attachment,  regular 
upon  its  face,  cannot  pay  over  the  money  obtained  by  him  from  the 
sale  of  property  levied  on  by  virtue  of  the  writ,  to  a  junior  attaching 
creditor,  because  the  complaint  in  the  action  in  which  the  attachment 
was  issued  did  not  set  forth  a  cause  of  acdon  upon  which  an  attach- 
ment could  issue.     McComb  v.  Reed,  28  CaL  281. 

82.  Sale  of  Property.  Whenever  property  has  been  taken  by 
an  officer  under  a  writ  of  attachment,  in  pursyance  of  the  provisions 
of  said  Act,  and  it  shall  be  made  to  appear  satisfactorily  to  the  Court, 
or  a  judge  thereof,  or  a  county  judge,  that  the  interest  of  the  parties 
to  the  action  will  be  subserved  by  a  sale  thereof,  the  Court  or  Judge 
may  order  such  property  to  be  sold  in  the  same  manner  as  property  is 
sold  under  an  execution,  and  the  proceeds  to  be  deposited  in  the  Court, 
to  abide  the  judgment  in  the  action.  Such  order  shall  be  made  only 
upon  notice  to  the  adverse  party  or  his-  attorney,  in  case  such  party 
have  been  personally  served  with  a  summons  in  the  action.  {CaL  Pr. 
Acf,  §  654.)  But  no  order  of  court  is  necessary  to  authorize  a  sale  by 
the  officer  of  perishable  property.     Low  v,  Henry,  9  CaL  55. 

GARNISHMENT. 

93.     By  the  United  States  courts  it  has  been  held 
that  a  garnishment  is  a  suit,  and  not  a  mere  process 
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of  execution,  and  hence  jurisdiction  must  appear  by  the 
pleadings.  (Tunstall  v.  WorthingtG«,  Hempst.  662.) 
The  doctrine  of  garnishment,  although  partially  regu- 
lated by  statute,  is  not  the  less  a  common  law  proceed- 
ing, and  therefore  in  proceedings  against  a  garnishee, 
the  parties  are  entitled  to  a  jury  trial.  (Cahoon  v.  Levy, 
5  CaL  294.)  The  process  of  garnishment  is  a  legal,  not 
an  equitable  remedy,  and  only  applies  to  cases  where 
the  legal,  as  distinguished  from  the  equitable  relation  of 
debtor  and  creditor  exists  between  the  defendant  and 
the  garnishee.     Hasey  v.  God  is  with  us  Congregation, 

35  C^^-  378. 

94.  Notice,  Effbot  of. — A  plaintiff  who  has  sued  out  an  attach- 
ment and  given  the  necessary  notice  to  a  garnishee  that  the  property  in 
his  hands  is  attached,  and  subsequently  the  garnishee  fraudulently  dis- 
posed of  the  property,  has  a  right  to  waive  his  lien  on  the  property,  and 
bring  suit  for  the  value  of  the  property  against  the  garnishee.  (Rob- 
erts V.  Landecker,  9  CaL  262.)  A  garnishment  served  upon  the 
owner,  in  the  suit  against  the  head  contractor,  after  the  commencement 
of  the  building,  and  before  notice  served,  must  prevail  over  the  lien  of 
a  sub-contractor.    Cahoon  v.  Levy,  6  CaL  295. 

95.  Who  Liable. — ^AU  persons  having  in  their  possession  or 
under  their  control  any  credits  or  other  [)ersonal  property  belonging  to 
the  defendant,  or  owing  any  debts  to  the  defendant,  at  the  time  of  serv- 
ice upon  them  of  a  copy  of  the  writ  and  notice,  as  provided  in  the  last 
two  sections,  shall  be,  unless  such  property  be  delivered  up  or  trans- 
ferred, or  such  debts  be  paid  to  the  sheriff,  liable  to  the  plaintiff  for  the 
amount  of  such  credits,  property  or  debts,  until  the  attachment  be  dis- 
charged, or  any  judgment  recovered  by  him  be  satisfied.  Col,  Pr. 
Ac/,  §  127. 

96.  When  Liable. — ^The  liability  of  a  garnishee  dates  from  the 
service  of  the  attachment  and  affidavit,  and  from  the  notice  to  appear. 
(Johnson  v.  Carry,  2  Cal.  33.)  Where  B.  was  gamisheed  in  a  suit 
against  C,  the  day  before  he  accepted  an  order  drawn  by  A.  in  favor  of 
C,  but  failed  to  inform  C.  thereof,  and  C,  for  a  valuable  consideration, 
sold  the  order,  as  indorsed,  to  D,,  an  innocent  purchaser:  Held,  that  B. 
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having  made  the  order  negotiable,  and  put  the  same  in  circulation,  is 
estopped  from  setting  up  against  it  any  antecedent  matter,  and  is  liable 
to  D.  for  the  full  amount  thereof.     Garwood  v,  Simpson,  8  CaL  loi. 


JW?.  883. 

Affidavit  to  Examine  Garnishee, 
[Title.] 
[Venue.] 

A.  B.,  being  duly  sworn,  deposes  and  says: 

I.  That  he  is  the  plaintiff  above  named;  that  this 
action  was  commenced  in  this  Court  by  the  filing  of  the 
complaint,  affidavit,  and  undertaking  on  attachment,  and 
the  issuance  of  the  summons  and  writ  of  attachment 
thereon,  and  that  said  attachment  is  still  in  force. 

II.  Deponent  further  says,  that  he  gave  information 

in  writing  to  the  Sheriff  of  said County,  that 

one  C.  D.  had  in  his  possession  or  under  his  control 
certain  credits  [or  other  personal  proper ty\  belonging 

to  the  defendant,  and  said  Sheriff  on  the day  of 

,18   . ,  served  upon  said  C.  D.  a  copy  of  said 

writ,  and  a  notice  that  said  credits  \or  other  personal 
property^  were  attached  in  pursuance  of  said  writ;  that 
said  C.  D.  thereupon  replied  \state  reply]. 

III.  But  this  deponent  is  informed  and  believes,  not- 
withstanding said  reply,  that  the  said  C.  D.  has  in  his 
possession  or  under  his  control  credits  \or  other  per- 
sonal property]  belonging  to  the  defendant  as  aforesaid, 
and  prays  that  the  said  C.  D.  may  be  required  to  attend 
before  this  Court,  and  be  examined  on  oath  respecting 
the  same. 
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JVo.  884. 

Order  to  Examine  Garnishee, 
[Title.] 

The  people  of  the  State  of  California, 
To greeting: 

Whereas  an  attachment  has  been  issued  out  of  this 
Court,  against  the  property  of  the  defendants  in  the 
above  entitled  action,  and  is  still  in  force;  and  whereas 
it  has  been  alleged  and  made  to  appear  that  you  have 
in  your  possession  or  under  your  control  certain  debts, 
moneys,  effects,  credits  and  other  property  owing  to  or 
belonging  to  said  defendant: 

You  are   therefore  commanded  to   be  and  appear 

before  me  at ,  on  the  ....  day  of , 

1 8 . . ,  at o'clock  . . . . ,  then  and  there  to  be 

examined  on  oath  concerning  the  same;  and  you  are 
further  commanded  not  to  pay,  transfer,  return,  or 
otherwise  part  with  or  dispose  of  any  such  debts,  moneys, 
effects,  credits  or  other  property,  until  duly  released 
according  to  law. 

Given  under  my  hand  this  ....  day 
of ,  18. .. 

[Signature.] 


97.  Appearance  of  Garnishee. — ^The  provisions  of  the  above 
section  were  intended  for  the  security  of  the  plaintiif,  and  not  to  confer 
a  privilege  upon  the  garnishee;  and  the  plaintiff  may  or  may  not,  at 
his  election,  require  the  garnishee  to  appear  and  answer  on  oath,  and 
his  liability  will  not  be  affected  by  the  failure  of  the  plaintiff  to  take 
such  a  step.     Roberts  v,  Landecker,  9  Cal.  262. 

d8.    Answer  of  Garnishee. — ^A  garanishee  has  the  right    to 
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interpose  an  answer.  (Shorey  v,  Rennell,  i  Sprague,  418.)  And 
courts  should  allow  a  garnishee  to- amend  his  answer  whenever  it 
appears  that  he  has  committed  a  mistake  or  fallen  into  an  error  which 
could  not  reasonably  have  been  avoided.    Smith  ».  Brown,  5  CaL  118. 

89.  Citation  to  Garnishee. — Persons  owing  debts  to  the  de- 
fendant, or  having  in  possession  or  under  their  control  any  credits  or 
other  personal  property  belonging  to  the  defendant,  may  be  required 
to  attend  before  the  Court  or  Judge,  or  a  referee  appointed  by  the 
Court  or  Judge,  and  be  examined  on  oath  respecting  the  same.  Ccd. 
Pr.  Act,  §  128. 

100.  Difloharge. — And  where  a  party  is  gamisheed  to  answer  on 
a  certain  day,  and  appears,  and  the  summoning  party  declines,  or  is 
not  preyed  to  take  his  answer,  and  the  term  closes  without  any 
action  on  the  garnishment,  the  summons  is  discontinued,  and  the  p)arty 
discharged  from  liability  to  answer.     Ogden  v»  Mills,  3  CaL  253. 

101.  Liability. — A  garnishee  can  only  be  required  to  answer  as 
to  his  liabili^  to  the  debtor  or  defendant,  at  the  time  of  the  service  of 
the  garnishment.  (Norris  v,  Burgoyne,  4  CaL  409.)  Unless  the 
answer  of  a  garnishee  discloses  liens  having  priority  of  claim  upon  the 
funds  in  his  hands,  judgment  must  be  rendered  for  the  amount  he 
admits  is  due.    Cahoon  v.  Levy,  4  CaL  244. 

102.  Notioe  to  Third  Person. — For  the  requisites  of  the 
Sheriff's  notice  to  third  persons,  of  the  attachment,  see  (Kuhlman  v, 
Ch-ser,  5  Duer,  242;  Wilson  v,  Duncan,  11  Abb,  Pr.  3.)  If  he  certi- 
fies that  he  has  no  property,  etc.,  the  certificate  may  be  impeached. 
Hopkins  v.  Snow,  4  Ahb,  Pr.  368;  Carroll  v,  Finley,  26  Barb,  61. 

103.  Other  Actions  Pending. — ^A  garnishee  cannot  plead  the 
pendency  of  the  attachment  suit  in  abatement  of  an  action  subsequently 
brought  against  him  by  the  debtor  in  the  attachment.  Nor  can  he 
safely  pay  his  creditor,  the  debtor  in  the  attachment,  so  long  as  pro- 
ceedings by  attachment  are  in  force.  The  proper  course  is  for  the 
Court  to  order  a  suspension  of  the  action  against  the  garnishee  by  his 
creditor,  until  the  attachment  proceedings  are  disposed  of.  (McFadden 
V.  O'Donnell,  18  CaL  160;  22  CaL  122;  12  CaL  667.)  The  fact  that 
the  defendant  in  an  action  for  the  recover}'  of  money  has  been  gar- 
nisheed  by  a  creditor  of  the  plaintiff  constitutes  no  defense-to  the  action, 
and  cannot  be  set  up  in  the  answer  as  a  plea  in  bar.    The  remedy  of 

12 
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defendant  in  such  case  is  by  motion,  ba3ed  upon  affidavit  of  the  fact, 
for  stay  of  proceedings  until  the  action  against  the  plaintiff  or  the 
attachment  therein  is  disposed  of.    (McKeon  v.  McDermott,  22  Cal. 
667;  Pierson  v,  McCahill,  21  Id,  122,)    In  the  suit  of  H.  against  C, 
A.  as  sheriff,  under  a  writ  of  attachment  regularly  issued  in  said  action, 
seized  in  the  hands  of  S.  pei}5onal  property  as  the  property  of  C.    S. 
sued  A.,  to  recover  said  property,  alleging  ownership,  and  on  the  trial 
deraigned  title  through  a  sale  to  him  from  C,  made  prior  to  said 
seizure  under  attachment.    A.  in  defense  pleaded  said  attachment  suit 
and  proceedings,  and  that  said  sale  was  fraudulent  and  void  as  against 
H.    On  the  trial  A.  introduced  in  evidence  the  complaint,  summons, 
answer,  affidavit  and  undertaking  for  attachment,  and  the  writ  of  attach- 
ment in  said  suit  of  H.  against  C,  but  introduced  no  judgment  therein 
or  other  evidence  of  the  debt  demanded  in  said  complaint:  Udd,  that 
the  admission  of  said  evidence  under  the  objections  of  S.  was  proper, 
but  that  said  attachment  suit  and  proceedings  were  unavailable  to  A.  as 
a  defense  to  said  action,  in  the  absence  of  proof  of  a  judgment  therein 
of  the  existence  of  said  debt.     (Sexey  v,  Adkinson,  34  Cal,   346.) 
The  transfer  of  said  property  by  said  sale  from  C.  to  S.,  even  if  fraudu- 
lent, was  good  as  against  all  the  world  except  creditors,  and  even  a 
creditor  at  large  could  not  attack  it.    (Sexey  v,  Adkinson,  Id,)    When 
property  is  taken  from  the  possession  of  the  defendant  by  the  officer 
levying  thereon,  it  is  sufficient  to  introduce  in  evidence  the  attachment 
or  execution  under  which  the  levy  is  made;  but  when  found  in  the 
possession  of  a  stranger  claiming  title  to  the  property  so  seized,  k  is 
likewise  necessary  to  show  a  judgment  or  prove  the  debt  for  which 
judgment  is  demanded  in  the  attachment  suit.    Sexey  v,  Adkinson, 
34  Cal,  346. 

104.  Prooeedings  against  Garnishee. — ^An  order  requiring  a 
garnishee  to  pay  into  the  Court  the  amount  for  which  judgment  has 
been  rendered  against  him  may  be  considered  as  improi>er.  (Smith  r. 
BrowTi,  2  Cal,  118;  Brumagim  v,  Boucher,  6  Cal,  16.)  In  proceed- 
ings against  a  garnishee,  it  is  the  duty  of  the  Court  simply  to  render 
judgment  against  the  garnishee  for  the  amount  found  due  by  him  to 
the  judgment-debtor.     Brumagim  v,  Boucher,  6  Cal,  16. 

105.  Proceeds  of  Mining  Claim.— The  defendant,  some 
time  previous  to  the  suit  of  the  plaintiff  against  the  R.  S.  Mining  Co., 
sued  the  company  and  obtained  judgment  against  it  by  default.  The 
judgment  was  made  to  draw  a  certain  rate  of  interest,  without  there 
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being  any  prayer  for  such  relief  in  the  complaint.  It  was  also  errone- 
ous in  certain  other  respects.  On  appeal  to  the  Supreme  Court,  the 
judgment  was  modified  by  striking  out  certain  clauses,  and  in  certain 
other  respects*  There  was  no  stay  of  proceedings  in  the  Court  below, 
and  before  the  decision  of  the  case  by  the  Supreme  Court  the  defend- 
ant had  taken  out  an  execution,  and  caused  the  mining  claims  of  the 
R.  S.  Mining  Company  to  be  sold.  At  the  sale  the  defendant  bid  the 
full  sum  for  which  his  execution  called,  and  became  the  purchaser. 
He  paid  the  Sheriff  no  money  except  his  fees  on  the  execution,  but 
gave  him  a  receipt,  as  is  usual  in  such  cases,  for  a  sum  equal  to  the 
face  of  the  execution,  less  the  fees  paid  to  the  Sheriff.  The*R.  S. 
Mining  Company  had  ceased  to  work  their  mine  prior  to  this  sale. 
After  the  sale  a  contract  was  made  between  the  defendant  and  the 
company,  by  which  the  latter  agreed  to  work  the  mine,  during  the  time 
allowed  for  the  redemption,  and  pay  over  the  proceeds  to  the  defend- 
ant, and  the  latter  agreed  to  pay  all  the  expenses  of  working,  and  to 
pay  the  company  wages  in  any  event,  whether  the  mine  should  yield  a 
profit  or  not.  Under  this  contract  the  defendant  received  from  the 
mine  over  and  above  expenses  the  sum  of  $7,000  in  gold  dust.  Plaintiff, 
as  an  attaching  creditor  of  the  R.  S.  Mining  Company,  brings  suit 
against  the  defendant  as  garnishee.  Held^  that  the  case  presented 
failed  to  make  the  defendant  a  debtor  of  the  company  within  reach  of 
plaintiffs  attachment.    Johnson  v.  Lamping,  34  CaL  293. 

106.  Release. — ^Where  a  garnishee,  in  discharge  of  a  rule,  answers 
on  oath,  that  he  was  released  by  the  plaintiff,  and  that  the  plaintiff  had 
abandoned  his  examination,  he  should  be  discharged  by  the  Court 
without  further  delay,  unless  his  answer  is  controverted  by  the  affidavit 
of  the  plaintiff.     Ogden  v.  Mills,  3  CaL  253. 

107.  Trust  Fund. — Where  A.,  who  carried  on  a  printing  ofHce, 
was  indebted  to  the  hands  of  the  office,  and  he  placed  in  the  hands  of 
B.  a  certain  amount  of  money,  with  directions  to  B.  to  pay  the  hands, 
which  B.  neglected  to  do,  and  where  there  was  no  evidence  showing 
that  the  hands  agreed  to  look  to  B.  for  their  money,  or  that  A.  was 
indebted  to  the  hands  in  an  amount  equal  or  approximate  to  the  sum 
in  B.'s  hands,  and  the  money  was  subsequently  attached  in  the  hands 
of  B.  at  the  suit  of  C.  against  A:  Htld^  that  the  money  was  liable  to 
the  attachment.    Chandler  v.  Booth,  11  CaL  342. 


CHAPTER  III. 

CLAIM   AND   DELIVERY   OF   PERSONAL   PROPERTY. 

1.  The  Statute  provides  the  remedy  of  claim  and 
delivery  of  personal  property,  which  is  a  substitute  for 
the  former  action  of  replevin,  and  is,  at  least,  commen- 
surate with  the  action  of  detinue  at  common  law.  (Mc- 
Laughlin V.  Piatti,  27  CaL  452.)  The  plaintiff  may,  at 
the  time  of  issuing  summons,  or  at  any  time  before  an- 
swer, claim  the  delivery  of  such  property  to  him.  Col. 
Pr.  Act,  §  99;  N.Y  Code,  §  206. 

2.  At  common  law  replevin  did  not  lie  unless  there 
ihad  been  an  unlawful  taking  from  the  possession  of 
;another.  Hence,  for  an  unlawful  detention  or  conver- 
sion of  goods  deposited  with  a  bailee,  detinue  ox  trover, 
.and  not  replevin,  was  the  proper  action,  (i  Sch.  &, 
Lefr.  320,  321,  324;  7  yohn.  149;  Meany  v.  Head, 
.1  Mas.  319.)  But  the  practice  is  regulated  by  the 
various  States.  In  California,  claim  and  delivery 
(replevin)  lies  where  the  plaintiff  is  owner  of  the  prop- 
erty which  is  wrongfully  detained  by  the  defendant. 
(Gr/.  Pr.  Act,  §  100.)  It  has  been  held  that  replevin 
will  not  lie  by  one  joint  owner,  but  the  objection  can 
only  be  taken  by  a  plea  in  abatement  where  he  sues 
for  the  whole.  If  he  sues  for  a  moiety,  the  Court  will 
abate  the  writ.  (D' Wolf  v.  Harris,  4  Mas.  515.)  This 
decision  was  not  made  under  a  statute  similar  to  ours — 

,  query  ? 
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3.  Possession  by  the  plaintiff,  and  an  actual  wrong- 
ful taking  by  the  defendant,  are  necessary  to  support 
the  action  of  replevin.  (Dickson  v.  Mathers,  Hempst. 
65;  McArthur  v.  Hogan,  Id.  286.)  But  the  taking 
need  not  be  by  defendant;  it  lies  against  all  persons  in 
whose  possession  personal  property,  unlawfully  taken, 
may  be  found,  except  officers  of  the  law  who  have  pos- 
session by  virtue  of  legal  process.  (Murphy  v.  Tindall, 
Hempst.  10;  compare  Williamson  v.  Ringgold,  4 
Cranch  C  Ct.  39.)  The  archives  of  any  department  are 
not  in  the  possession  of  the  head  of  department,  chief 
of  bureau,  or  clerk  under  either  for  the  time  being,  but 
in  the  possession  of  the  United  States.  Hence,  a  party 
cannot,  by  writ  of  replevin  against  such  head  of  depart- 
ment, or  other  public  officer,  take  papers  from  the  pub- 
lic archives  on  allegation  of  their  being  his  private 
property.  (6  0pp.  Atfy-  Gen.  7 ;  Brenk  v.  Hagner,  5 
Cranch  C.  Ct.  71.)  As  to  California  rule,  see  Ante^ 
Note  2. 

4.  In  actions  of  replevin,  where  delivery  cannot  be 
had,  and  only  detention  of  property  is  complained  of, 
the  measure  of  damage  in  respect  of  the  value  of  prop- 
erty detained  is  the  value  at  the  place  of  detention 
where  the  action  was  commenced.  In  such  case  the 
action  bears  a  near  resemblance  to  trover,  in  which  the 
value  of  the  property  at  the  place  of  conversion  is  taken 
as  the  criterion.  (Hisler  v.  Carr,  34  CaL  641.)  For 
the  purpose  of  determining  the  value  of  the  property  at 
the  place  of  detention,  and  where  also  delivery  should 
have  been  made — evidence  is  admissible  of  its  value  at 
the  place  of  market,  the  cost  of  transportation  thither, 
and  the  usual  expenses  of  sale.  (Hisler  v.  Carr,  34 
Cat.  641.)     In  replevin,  evidence  may  be  admitted  of 
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the  highest  market  value  of  the  property,  between  the 
time  of  conversion  and  the  trial.  Tully  v.  Harloe,  35 
CaL  302. 

JVb,  885. 

Affidavit  on  Claim  and  Delivery  of  Personal  Property, 
[Title.] 

State  of  California,       1 
City  and  County  of J  ss. 

A.  B.,  being  duly  sworn,  deposes  and  says: 

I.  I  am  the  plaintiff  in  the  above  entitled  action. 

II.  I  am  the  owner  of  and  am  lawfully  entitled  to 
the  possession  of  the  following  described  personal  prop- 
erty, to  wit:  [describe  propertyJ] 

III.  That  the  said  property  is  in  the  possession  of 
and  is  wrongfully  detained  by  the  defendant  in  the  said 
action. 

IV.  That  the  alleged  cause  of  the  detention  of  the 
said  property,  according  to  my  knowledge,  information, 
and  belief,  is  the  following,  to  wit:  [or,  if  he  knows 
cause  of  detention  from  personal  knowledge,  allege  it!y 

V.  That  neither  the  said  property,  nor  any  part  there- 
of, has  been  taken  for  a  tax,  assessment,  or  fine,  pursu- 
ant to  a  statute,  or  seized  under  an  execution  or  an 
attachment  against  my  property,  and  that  the  actual 
value  of  the  said  property  is dollars. 

[Signature.] 
[Jurat] 
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JVO.  886. 

Another  Form, 
[Title.] 

[Vknue.] 

A.  B.,  of ,  being  duly  sworn,  deposes  and 

says  as  follows: 

I.  I  am  the  owner  of  the  following  described  prop- 
erty. 

[6?r,  I.   The  following  goods   were  stored 

with  me   by  their  owner  for months,  which 

storage  is  worth dollars;  and  they  have  been 

taken  from  me  without  my  consent,  and  without  pay- 
ment of  said  storage ;  or  other  factSy  showing  right 
to  the  possession^  avoiding  legal  conclusions. '\ 

II.  The  said  property  is  wrongfully  detained  by  CD., 
at 

III.  The  alleged  cause  of  such  detention,  according  to 
my  best  knowledge,  information  ^fi6,  belief,  is  [state 
it  particularly^.  Or^  I  have  no  knowledge  or  inform- 
ation of  any  cause  alleged  for  such  detention. 

IV.  The  said  property  has  not  been  taken  for  a  tax, 
assessment  or  fine,  pursuant  to  any  statute. 

V.  It  has  not  been  seized  under  any  execution  or 
attachment  against  my  property  [or,  if  seized,  show 
exemption]. 

[Or,  V.  That  it  was  seized  under  an  execution,  but 
was  part  of  my  household  furniture,  which  amounted 
in  the  aggregate  to  the  value  of dollars,  be- 
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sides  the  articles  specified  in  the  statutes  as  exempt; 
and  I  am  a  householder,  supporting  a  family.] 

VI.   The  said  property  is  worth dollars. 

A.B. 

[yura/.] 

AFFIDAVrr   AND    ITS   REQUISFTES. 

•  5^  Our  Statute  prescribes  as  follows:  Where  ^  de- 
livery is  claimed,  an  affidavit  shall  be  made  by  the 
plaintiff,  or  by  some  one  in  his  behalf,  showing:  J^irst, 
That  the  plaintiff  is  the  owner  of  the  property  claimed 
\^particularly  describing  ^V],  or  is  lawfully  entitled  to 
the  possession  thereof.  Second^  That  the  property  is 
wrongfully  detained  by  the  defendant.  Thirds  The 
alleged  cause  of  the  detention  thereof,  according  to  his 
best  knowledge,  information,  and  belief.  Fourth,  That 
the  same  has  not  been  taken  for  a  tax,  assessment,  or 
fine,  pursuant  to  statute,  or  seized  under  an  execution 
or  an  attachment  against  the  property  of  the  plaintiff; 
or  if  so  seized,  that  it  is  by  statute  exempt  from  such 
seizure;  and.  Fifth,  The  actual  value  of  the  property. 
Cat.  Pr.  Act,  §  100;   N.Y.  Code,  §  207. 

* 

6.  AflMavit  EssentiaL — ^For  the  purpose  of  replevying  goods 
which  have  been  attached,  the  writ  of  attachment,  coupled  with  proof 
of  the  debt,  is  inadmissible  in  proof,  without  introducing  the  affidavit 
and  other  requisites  to  the  issuing  of  the  writ.  Thornbuigh  v.  Hand, 
7  Cal  554. 
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JVo.    887. 
AUtgaiion  of  Exemption  from  Execution, 

I  am  a  music  teacher  by  occupation,  and  the  said 
piano  is  necessary  to  the  carrying  on  of  my  business. 
[Or,  I  am  a  physician,  and  said  horse  and  buggy  is  ne- 
cessary to  enable  me  to  carry  on  the  practice  of  my 
profession.] 


7.  Facts  Stated. — It  is  proper  that  an  affidavit,  claiming  that 
property  taken  is  exempt  from  execution,  should  show  such  exemption 
by  stating  the  facts  which  constitute  the  exemption.  Spalding  v,  Spald- 
ing, 3  How.  Pr,  297;  S.C,  I  Code  R,  64;  see  Roberts  v,  Willard, 
Id.  ICO. 


JVo.  888. 

Alleged  Cause  of  Detention — Possession  Obtained  by  Fraud, 

That  the  alleged  cause  of  such  detention,  according 
to  my  best  knowledge,  information  and  belief,  is  as 
follows:  That  the  defendant  claims  to  have  purchased 
the  same  from  me,  but  said  pretended  purchase  was 
procured  by  fraud  on  the  part  of  said  defendant,  in 

representing  himself  to  be  solvent  and  worth 

dollars,  when  in  fact  he  was  insolvent,  and  wholly  nua- 
ble  to  pay  his  debts,  and  well  knew  the  fact  so  to  be, 
and  made  such  representations  of  his  solvency  to  me 
with  intent  to  deceive  and  defraud  me;  and  relying 
thereon,  I  parted  with  possession  of  said  goods. 
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J^o.  889. 

Averment  of  Right  of  Possession,  *^ 

That  I  am  lawfully  entided  to  the  immediate  pos- 
session of  the  property  hereinafter  mentioned,  by  vir- 
tue of  an  agreement  between  me  and  the  above  named 
C.  D.,  of  which  the  following  is  a  copy:  [here  set  out 
the  agreement^  or  in  any  other  manner  show  title^  by 
stating  facts] ;  and  that  I  claim  possession,  as  aforesaid, 
of  the  following  property,  to  wit:  [describe  property."^ 

JVo.  890. 

Averment  of  Right  of  Possession  as  Pledgee, 

The  goods  hereinafter  mentioned  were  delivered  to 
me  by  the  said  defendant,  as  a  security  for  the  payment 
of dollars;  and  the  said  defendant,  un- 
known to  me,  took  away  said  property  from  my  posses- 
sion against  my  will,  and  now  refuses  to  return  the 
same,  while  the  said  sum  of  money  is  still  due  and  un- 
paid, and  the  said  goods  and  chattels  are  my  only 
security  therefor;  and  I  am  entitled  to  and  claim  imme- 
diate possession  thereof.  Said  goods  are  described  as 
follows:  [description  of  goods  !\ 

J^o.  891. 

Allegation  of  Right  of  Possession  as  Lessee, 

That  I  hired  the  goods  hereinafter  mentioned,  of  the 

said  defendant,  for  the  term  of months,  and 

paid  him  therefor  the  sum  of dollars;  and 

that  said  time  has  not  yet  expired,  and  the  said  de- 
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fendant  unlawfully  got  possession  of  said  goods,  and 
now  wrongfully  detains  them  from  my  possession. 
Said  goods  are  described  as  follows:  [description  of 
goods^ 


8.    Note. — ^The  avennent  of  wrongful  detention  in  the  words  of 
the  Statute  seems  to  be  sufficient.     Hoffm,  Prov,  R,  113. 


J^o.  892. 

Requisifion  to  Tah  Property  Indorsed  on  the  Affidavit, 

State  of  California,         1 
City  and  County  of J  ss. 

To  the  Sheriff  of  the  County  of : 

You  are  required  to  take  from  C.  D.  the  property 
within  described,  and  to  deliver  it  to  the  plaintiff. 

E.  F., 

[Date.]  Atty.  for  Plff. 

J{o.  893. 

Another  Form, 

The  People  of  the  State  of  California, 

To  the*  Sheriff  or  any   Constable   of   the   

County  of ,  greeting: 

You  are  hereby  ordered  to  take  the  within  described 
property  from  the  within  named  defendants,  and  de- 
liver the  same  to  the  within  named  plaintiff,  upon 
receiving  a  written  undertaking,  executed  by  two  or 
more  sufficient  sureties  approved  by  you,  to  the  effect 
that  they  are  bound  in  double  the  value  of  the  said 


% 


0 
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property,  as  stated  in  the  within  affidavit,  for  the  return 
of  the  said  property  to  the  said  defendant,  if  return 
thereof  be  adjudged,  and  for  the  payment  to  the  said 
defendant  of  such  sum  as  may,  for  any  cause,  be  recov- 
ered against  the  said  plaintiff. 

Witness  my  hand,  this  ....  day  of ' .,  i8. .. 

J.  p.. 

[  Date.  ]  Justice  of  the  Peace 

• 

9.  UabiUty  of  Sherifi!— The  Sheriff  will,  however,  be  liable  to 
the  owner,  who  has  his  legal  remedy  against  any  one  for  the  taking, 
unless  it  be  by  virtue  of  legal  process  against  him.  Rhodes  v.  Patter- 
son, 3  CaL  469. 

10.  Requisition  to  Sheriflf^ — The  plaintiff  or  his  attorney  may, 
thereupon,  by  an  indorsement  in  writing  upon  the  affidavit,  require  the 
Sheriff  of  the  County  where  the  property  claimed  may  be  to  take  the 
same  from  the  defendant     CaL  Pr,  Act,  §101. 

Jfo.  894. 

Undertaking  an  Claim  and  Delivery  of  Personal  Property, 
[Title.] 

Whereas  it  is  alleged  by  the  plaintiff  in  the  above 
entitled  action  that  the  defendant  in  the  said  action  has 
in  his  possession  and  unjustly  detains  certain  personal 
property  belonging  to  the  said  plaintiff,  to  the  said  pos- 
session of  which  the  said  plaintiff  is  lawfully  entitled,  of 
the  value  of dollars. 

And  whereas  the  said  plaintiff,  being  desirous  of 

having  the  said  personal  property  delivered  to , 

and  by  indorsement  in  writing  upon  the  affidavit   has 

required  the  Sheriff  of  the County  of 

to  take  the  said  property  from  the  said  defendant. 
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Now,  THEREFORE,  wc,  the  undersigned,  residents  of 
the  said County,  in  consideration  of  the  prem- 
ises, and  of  the  delivery  of  said  property  to  the  said 
plaintiff,  do  hereby  undertake  and  acknowledge  to  the 
effect  that  w^  are  jointly  and  severally  bound  in  the 

sum  of dollars  (being  double  the  value  of  said 

property  as  stated  in  the  affidavit),  for  the  prosecution 
of  the  said  action,  for  the  return  of  the  said  property 
to  the  said  defendant  if  return  thereof  be  adjudged,  and 
for  the  payment  to  the  said  defendant  of  such  sum  as 
may  from  any  cause  be  recovered  against  the  said 
plaintiff. 

[Signatures  and  Seals.] 
[Date.] 

{Justification.^ 


U.  Bond  Sufficient. — A  replevin  bond  was  made  to  the  Sherif) 
instead  of  the  par^  to  be  protected  by  it,  by  mistake,  and  then  cor- 
rected; this  did  not  invalidate  the  bond.  (Turner  v,  Billagrani,  2 
CaL  522.)  The  City  of  San  Francisco  (Statutes  of  Calif orma^  185 1 ,  p. 
350)  and  the  State  of  California  (Statutes  of  California ^  1863-4,  p.  261) 
need  not  give  bonds. 

12.  Damages  on  Failure  to  Prosecute. — ^The  opportunity  to 
obtain  a  judgment  for  the  return  of  property  in  an  action  upon  a  statu- 
tory undertaking  having  been  taken  away  by  the  failure  to  prosecute, 
defendant  is  entitled  to  recover,  in  an  action  on  the  undertaking,  com- 
pensation in  damages.    Mills  v.  Gleason,  21  CaL  274. 

13.  Dismissal  of  Action  before  Trial. — Where  the  replevin 
action  is  dismissed  before  trial,  the  liability  of  the  sureties  on  the  un- 
dertaking for  a  return  of  the  property  is  not  affected  by  the  faa  that 
before  the  dismissal  an  answer  had  been  filed  in  which  no  return  of  the 
property  was  claimed.  (Mills  v,  Gleason,  21  CaL  274.)  The  dismis- 
sal of  a  replevin  action  by  the  plaintiff  before  trial  leaves  the  parties  to 
settle  in  an  action  upon  the  undertaking  those  matters,  including  the 
right  of  defendant  to  a  return  of  the  property,  which,  had  the  original 
suit  been  prosecuted,  must  have  been  determined  therein  in  the  first 
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instance.  The  opportunity  to  obtain  a  judgpnaent  for  the  return  having 
been  taken  away  by  the  failure  to  prosecute,  defendant  is  entitled  to 
recover,  in  an  action  on  the  unaertaking;  compcnsatioa  in  dam- 
ages.   Id, 

14i  Duty  of  Sheriff! — ^Upon  a  receipt  of  the  affidavit  and  no- 
tice, with  a  written  undertaking,  approved  by  the  Sheriff,  to  the  eflfect 
that  they  are  bound  to  the  defendant  in  double  the  value  of  the  prop- 
erty as  stated  in  the  affidavit  for  the  pfosecution  of  the  action,  for  the 
return  of  the  property  to  the  defendants,  if  return  thereof  be  adjudged, 
and  for  the  payment  to  him  of  such  sum  as  may  from  any  cause  be 
recovered  against  the  plaintiflf,  the  Sheriflf  shall  forthwith  take  the  prop- 
erty described  in  the  affidavit,  if  it  be  in  possession  of  the  defendant 
or  his  agent,  and  retain  it  in  his  custody.  Cal,  Pr,  Act^  §  102;  A^i"^ 
Code,  §  209. 

15.  Form. — For  a  form  of  undertaking,  see  (Bowdoin  ».  Coleman, 
3  Alh,  Pr,  431 ;  S.C,  6  Dtur,  182.)  In  some  States  only  one  surety  is 
required,  but  in  California  the  Statute  requires  two,  CaL  Pr.  AcU 
§  102. 

16.  Property  Concealed. — If  the  property,  or  any  part  thereof, 
be  concealed  in  a  building  or  inclosure,  the  Sheriff  shall  publicly  de- 
mand its  deliveiy;  if  it  be  not  delivered,  he  shall  cause  the  building  or 
inclosure  to  to  be  broken  open,  and  take  the  property  into  his  posses- 
sion; and,  if  necessary,  he  may  call  to  his  aid  the  power  of  his  county. 
Cal  Pr,  Act,  §  107;  N,Y,  Cade,  §  214. 

17.  Property,  ho^JV  Kept. — When  the  Sheriflf  shall  have  taken 
property,  as  in  this  chapter  provided,  he  shall  keep  it  in  a  secure  place, 
and  deliver  it  to  the  party  entitled  thereto,  upon  receiving  his  lawful 
fees  for  taking,  and  his  necessary  expenses  for  keeping  the  same.  CaX, 
Pr,  Act,  §  108;  N,Y,  Code,  §  215. 

18.  Return  of  Sheriflf;— The  Sheriff  shall  file  the  notice,  under- 
taking, and  affidavit,  with  his  proceedings  thereon,  with  the  Clerk  of 
the  Court  in  which  the  action  is  pending,  within  twenty  da)*s  after  tak- 
ing the  property  mentioned  therein.  Cal,  Pr,  Act,  §  no;  N,¥. 
Code,  §  217. 

10.  Servioe  on  Defendant.— The  Sheriflf  shall,  without  delay, 
serve  on  the  defendant  a  copy  of  the  afi&davit,  notice  and  undertaking. 
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by  delivering  the  same  to  him  personally  if  he  can  be  found,  or  to  his 
agent,  from  whose  possession  the  property  is  taken,  or,  if  neither  can 
be  found,  by  leaving  them  at  tire  usual  place  of  abode  of  either,  with 
some  person  of  suitable  age  and  discretion,  or  if  neither  have  any 
known  place  of  abode,  by  putting  them  in  the  nearest  postoffice, 
directed  to  the  defendant.     CaL  Pr.  Act^  §  102;  iV.JT.  Code,  §  209. 


JVb.  895. 

Notice  of  Exception  to  Sufficiency  of  Sureties  on  Undertaking, 

[Tftle.] 

• 

Sir:  You  will  please  take  notice,  that  the  defendant 
in  the  above  entitled  action  does  not  accept  the  under- 
taking given  on  the  part  of  the  plaintiff  in  the  said 
action,  upon  your  taking  the  personal  property  claimed 
by  him,  but  expressly  excepts  to  the  same,  and  to  the 
sufficiency  of  the  sureties  thereto ;  and  that  such  sure- 
ties, and  each  of  them,  are  required  to  justify,  as  pro- 
vided by  law. 

Dated  this   ....  day  of  .........  1 8 . . . 


To 

Sheriff  of  the County  of 


A.  B., 

Atfy  for  Deft. 


20.  Exception  by  Defendant. — ^The  defendant  may,  within 
two  days  after  the  service  of  a  copy  of  the  affidavit  and  undertaking, 
give  notice  to  the  Sheriff  that  he  excepts  to  the  sufficiency  of  the  sure- 
ties. If  he  £uls  to  do  so,  he  shall  be  deemed  to  have  waived  all  objec- 
tion to  them.  (Cat:  Pr,  Act,  §  103;  N,V.  Code,  210.)  If  the  defend- 
ant excepts  to  the  sureties,  he  cannot  reclaim  the  property.    (Id,) 

2L  Justification  of  Sureties. — When  the  defendant  excepts, 
the  sureties  shall  justify  on  notice  in  like  manner  as  upon  bail  on  arrest; 
and  the  Sheriff  shall  be  responsible  for  the  sufficiency  of  the  sureties 
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until  the  objection  to  them  is  either  waived,  as  above  provided,  or  until 
they  justify.     CaL  Pr.  Actf  §  103;  N.Y,  Code,  §  210. 


J^o.  896. 

Notice  to  Sheriff  to  Return  the  Property, 
[Title.] 

To ,  Sheriff  of County: 

I  hereby  require  that  you  return  to  me  the  personal 
property  taken  by  you  in  this  action  [describe property^. 

E.  F./ 

[Date.]  Atty,  for  Deft. 

Ko.  897. 

Undertaking  /or  a  Return  to  Defendant  on  Claim  and  Delivery  of  Per- 

sonal  Property, 
[Title.] 

I.  Whereas ,  Sheriff  of  the  City  and  County 

of ,  State  of ,  under  and  by  virtue  of 

an  order  and  requirement  duly  made  and  issued  in  the 
above  entitled  action,  and  to  him  directed,  did,  on  the 

....  day  of ,18..,  take  from  the  possession 

of  the  defendant  in  the  said  action  the  following  de- 
scribed personal  property,  to  wit:  [describe  property. "l 

II.  And  whereas  the  said  defendant  is  desirous  that 

the  said  property  be  re-delivered  to by  the 

said  Sheriff. 

III.  Now,  therefore,  we,  the  undersigned,  in  consider- 
ation of  the  premises,  and  of  the  said  re-delivery  of  the 
said  property  from  the  said  Sheriff  to  the  said  defendant, 
do  undertake,  promise,  and  acknowledge  to  the  effect 
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that  we  are  jointly  and  severally  bound  unto  the  said 

Sh^iff,  in  the  sum  of dollars  (being  double 

the  value  of  the  said  property,  as  stated  in  the  affidavit 
of  the  plaintiff),  for  the  delivery  thereof  to  the  said 
plaintiff,  if  such  delivery  be  adjudged,  and  for  tJie  pay- 
ment to of  such  sum  as  may  for  any  cause  be 

recovered  against  the  said  defendant. 

Dated  this day  of ,  i8 . , . 

[Signatures  and  Seals] 

22.  Return  of  Property. — If  the  defendant  does  not  except  to 
the  sureties,  he  may  require  the  return  of  the  property  upon  giving  a 
written  undertaking  executed  by  two  or  more  sufficient  sureties.  But  if 
a  return  of  the  properly  be  not  so  required  within  five  days  after  the 
taking  and  service  of  notice  to  the  defendant,  it  shall  be  delivered  to 
the  plaintiff,  except  as  provided  in  Section  one  hundred  and  nine. 
Cal  Pr,  Act,  §  104;  N,Y.  Code,  §  211. 

JVV>.  898. 

Approval  by  Sheriff, 

I  approve  the  within  undertaking,  both  as  to  form 
and  to  the  sufficiency  of  the  sureties  thereof. 

G.  H., 

[Date.]  Sheriff  of County. 


Note. — This  is  the  usual  form  in  New  York,  where  the  Sheriff  must 
indorse  his  approval  on  the  undertaking.  Bums  v,  Robbins,  i 
Co(U  R.  62. 

23.  To  Whom  Given.— Section  104  of  the  Cal.  Pr.  Act  contem- 
plates an  undertaking  given  to  the  Sheriff;  but  it  may  be  given  to  the 
plaintiff,  and  not  to  the  Sheriff.  (Slack  v.  Heath,  4  ^E*.  -D,  Smith,  95; 
S.C.,  I  AM.  Pr.  331.)  The  bond  is  assignable  by  the  Sheriff.  Wingate 
V.  Brooks,  3  Cal.  112. 

13 
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24.  Uabilities  of  Sureties. — In  an  action  on  a  replevin  bond, 
the  defendant's  liability  is  limited  to  the  damages  sustained  by  a  failure 
to  return  the  property.  (Hunt  v,  Robinson,  ii  Cal,  262.)  The  Sure- 
ties only  bind  themselves  to  make  good  any  judgment  that  plaintiff  may 
lawfully  obtain  against  defendant.  (Nickerson  v,  Chatterton,  7  Cal, 
568.)  The  liability  of  the  sureties  cannot  be  more  than  the  value  of 
the  property  fixed  by  the  judgment  in  the  original  suit  (Nickerson  v, 
Chatterton,  7  CaL  568.)  In  an  action  against  the  sureties  on  a  replevin 
bond,  it  is  necessary  to  allege  and  prove  that  the  property  was  delivered 
to  the  party  requiring  it,  and  for  whom  the  bond  was  given.  (Id,; 
Chambers  v.  Waters,  Id,  390.)  It  must  be  alleged  tliat  the  defendant 
neither  re-delivered  the  property,  nor  paid  the  value  thereof,  as  recited  in 
the  judgment.  Nickerson  v,  Chatterton,  7  CaL  568;  Chambers  v. 
Waters,  Id,  390. 


J^o.  899. 

Notice  of  Justification  of  Defendant's  Sureties. 
[Title.] 

To  E.  F.,  plaintiff's  attorney: 

Take  notice,  that  the  sureties  in  the  undertaking,  of 
which  a  copy  is  annexed,  will  justify  before  thie  Hon. 

,  Judge  of  the District  Court  of  the 

Judicial  District,  at  chambers,  in  the  Court 

House  of  the  City  of ,  on  the   day  of 

,  18 . . ,  at o'clock  in  the noon. 

G.  H., 

[Date.]  Atty,  for  Deft. 


25.  Justlfioation  of  Defendant's  Sureties.— The  defendant's 
sureties,  upon  notice  to  the  plaintiff  of  not  less  than  two  or  more  than 
five  days,  shall  justify  before  a  judge  or  county  clerk,  in  the  same  man- 
ner as  upon  bail  on  arrest;  and  upon  such  justification,  the  Sheriff  shall 
deliver  the  property  to  the  defendant.  {Cat,  Pr,  Act,  §  105.)  Where 
the  defendant  gives  an  undertaking  to  reclaim  the  property,  an  affidavit 
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by  the  sureties  annexed  as  not  required  by  law,  and  is  unnecessary  to  the 
validity  of  the  undertaking.  It  is  only  a  precautionaiy  measure  on  the 
part  of  the  Sheriff.  The  right  of  the  defendant  to  the  delivery  of  the 
property  to  him  is  dependent  on  the  justification  upon  notice.  Grant 
V.  Booth,  21  Haw^Pr,  354. 

26.  Quallficatioiis. — ^The  qualifications  of  sureties,  and  their  just- 
ification shall  be  such  as  are  prescribed  by*this  Act,  in  respect  to  bail 
upon  an  order  of  arrest.     CaL  Pr,  Act,  §  106;  N.V.  Code,  §  213. 

227.  Responsibility  of  SherifiT— The  Sheriff  shall  be  responsible 
for  the  defendant's  sureties  until  they  justify,  or  until  the  justification 
is  completed  or  expressly  waived,  and  may  retain  the  property  until  that 
time.  If  they,  or  others  in  their  place,  fail  to  justify  at  the  time  and 
place  appointed,  he  shall  deliver  the  property  to  the  plaintiff.  CaL  Pr. 
Act,  §  105;  N,y.  Cade,  §  212. 


J^O.  900. 

Notice  of  Motion  to  Set  Aside  Proceedings, 

[Title.] 

To ,  plaintiff's  attorney: 

Take  notice,  that  on  [the  annexed  affidavit,  and  on 
the  complaint  and  all  the  proceedings  in  this  action],  the 

undersigned  will  move  the  Court,  at ,  on  the 

....  day  of ,  18 . . ,  at o'clock  a.  m.,  or  as 

soon  thereafter  as  counsel  can  be  heard,  that  the  Affida- 
vit mad^  by  the  plaintiff  in  this  action,  and  the  requisi- 
tion to  the  Sheriff  of  the  County  of ,  indorsed 

thereon,  and  ^11  proceedings  taken  by  the  plaintiff  or  by 
the  said  Sheriff,  respectively,  by  virtue  thereof,  may  be 
set  aside  as  void  [and  irregular,  for  that,  etc.,  specifying 
irregularity  complained  of\  and  that  the  property 
taken  by  the  said  Sheriff  under  said  affidavit  and  requi- 
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sition  may  be  restored  by  him  to  the  said  defendant;  and 
for  such  other  or  further  relief  as  may  be  just  [and  for 
the  costs  of  this  motion]. 

[Signature.] 
[Date.1 


Ntoe. — ^This  form  is  from  Abbotts',  and  is  the  approved  form  accord- 
ing to  the  New  York  Practice. 

28.  Claim  by  Third  Person. — If  the  property  taken  be  claimed 
by  any  other  person  than  the  defendent  or  his  agent,  and  such  person 
make  affidavit  of  his  title  thereto,  or  right  to  (the)  possession  theredf, 
stating  the  ground  of  such  title  or  right,  and  serve  the  same  upon  the 
Sheriff,  the  Sheriff  shall  not  be  bound  to  keep  the  property,  or  deliver 
it  to  the  plaintiff,  unless  the  plaintiff,  on  demand  of  him  or  his  agent, 
indemnify  the  Sheriff  against  such  claim,  by  an  undertaking.  Cal,  Pr. 
Act,  §  109;  KF.  Code,  §  216. 


J^o.  901. 

Affidavit  of  Claim  by  Third  Person, 
[Title.] 
[Venue.] 

A.  B.,   being  duly  sworn,   deposes    and    says    as 
follows: 

I  am  the  sole  owner  and  entitled  to  the  possession  of 
certain  personal  property  taken  by  the  Sheriff  of  the 

County  of ,  in  this  action,  which  property  is 

described  as  follows:  [description  of  propirty.'] 

II.   That  on  the  ....  day  of ,  18 . . ,  I  pur- 
chased the  same  from  one  M.  N.,  of ,  and  paid 

him dollars  therefor,  and  I  have  not  in  any 

way  sold  or  disposed  of  the  same. 

[Signature.] 
[Jurat,] 
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229.  Affidavit. — Such  third  person  shall  make  and  serve  upon  the 
Sheriff  an  affidavit  showing  his  title  to  the  property  and  his  right  to  the 
possession.  Such  provisions  are  only  applicable  when  the  property  is 
taken  by  the  Sheriff,  in  the  proper  discharge  of  his  duty,  from  the  pos- 
session of  the  defendant  or  his  agent.     King  v.  Orser,  4  Dt:er,  431. 


JVo.  902. 

Notice  to  Sheriff  to  Accompany  Affidavit, 
[Title.] 

To  S.  H.,  Sheriff  of  the  County  of : 

Please  take  notice,  that  I  claim  the  personal  property 
mentioned  in  the  affidavit  herewith  served,  and  require 
you  to  deliver  the  same  to  me. 

[Signature.] 
[Date] 

J^O.  903. 

Notice  to  Plaintiff  to  Indemnify  Sheriff, 
[Title.] 

To ,  plaintiff's  attorney: 

Please  take  notice  that claims  the  property 

taken  by  me  in  this  action,  and  that  I  require  the 
plaintiff  to  indemnify  me,  or  I  shall  not  keep  the 
property,  nor  deliver  it  to  the  plaintiff. 

S.T., 

\Tis'^,}  Sheriff ^ 
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[Title.] 


J^o.  904. 

Undertaking  of  Indemnity, 


Whereas  the  plaihtiff  has  claimed  the  following  pro- 
perty [describing  it],  and  T.  S.,  of ,  claims 

the  same  as  his  property. 

Now,  therefore,  we,  L.  M.,  of ,  merchant, 

and  N.O.,  of ,  banker,  undertake,  in  the  sum  of 

dollars,  to  indemnify  the  Sheriff  of  the  County 

of against  the  claim  of  the  said  T.  S.,  in  con- 
sideration that  the  said  property  be  delivered  to  the 

plaintiff. 

[Signatures  and  Seals.] 
[Date.] 

State  of  California         1 
City  and  County  of J  ss. 

■ 

L.  M.  and  N.  O.,  being  duly  sworn,  severally  say, 
each  for  himself,  as  follows: 

I.  I  am  a  freeholder  [or  householder]  of  the  said 
County  of 

II.  I  am  worth dollars  over  all  my  debts  and 

liabilities,  and  exclusive  of  property  exempt  from  exe- 
cution. 

[Signature.] 
iyural.\ 


90.  Action  on  Bond. — If  in  a  bond  to  indemnify  a  sheriff  for 
replevying  property  claimed  by  a  person  other  than  defendant  in  the 
writ,  the  obligors  undertake  to  indemnify  him  from  any  damage  he 
may  sustain  by  reason  of  atny  costs,  suits,  judgments,  and  executions 
that  shall  come  or  be  brought  against  him,  the  Sheriff  cannot  maintain 
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an  action  on  the  bond  because  a  judgment  has  been  recovered  against 
him,  but  must  first  pay  the  judgment.     Lott  v,  Mitchell,  32  CaL  23. 

31.     Iiien  of  Attadhment. — T.   commenced  suit  against  J. 
by  attachment;  the  writ  was  levied  upon  certain  personal  property  by 
the  plaintiff  H.,  as  Sheriff.     M.  J.,  wife  of  J.,  claimed  the  property  as 
sole  trader,  and  brought  her  action  of  replevin  for  the«  property,  and 
obtained  possession  of  the  same  by  the  delivery  of  an  undertaking,  as 
required  by  Section  one  hundred  and  two  of  the  Code.     The  under- 
taking was  executed  by  defendants  R.  and  S.    The  replevin  suit  was 
decided  February  5th,  1855,  in  favor  of  H.    T.  obtained  judgment  in 
the  attachment  suit  against  J.  November  30th,  1854.     On  the  i8th  of 
February,  1855,  execution  in  favor  of  other  creditors  of  J.  coming  into 
the  hands  of  H.,  as  Sheriff,  he  levied  them  on  the  same  property,  and 
subsequently  sold  the  property  and  paid  the  proceeds  into  Court.     H. 
then  broug^ht  this  suit  against  the  sureties  in  the  replevin  bond.     Heldy 
that  the  lien  of  T.'s  attachment  continued  after  the  replevy  of  the 
goods  by   M.  J.    (Hunt  v,  Robinson,  11  O'/.  262.)    The  possession 
obtained  by  the  plaintiff  in  replevin  is  only  temporary;  it  does  not 
divest  the   title,  or  discharge  the  lien.    (Id,)    In  an  action  upon  a 
replevin  bond,  the  defendant's  liability  is  limited  to  the  damage  sus- 
tained by   a  failure  to  return  the  property.     {Id,)    When  the  same 
property  came  into  the  hands  of  H.,  as  sheriff,  the  condition  of  the 
replevin  bond  to  return  the  property  was  fulfilled.    Id. 


CHAPTER  IV. 


INJUNCTION. 


1.  Under  our  Statute,  an  injunction  is  defined  to  be 
a  writ  or  order  requiring  a  person  to  refrain  from  doing 
a  particular  act..  {Cal.  Pr.  Act,  §  iii.)  It  may 
be  observed  that  in  order  to  obtain  this  writ  the  com- 
plaint or  bill  must  show  with  clearness  the  act  or  acts 
which  the  defendant  is  doing,  or  the  act  or  acts  which 
he  is  about  to  do,  and  such  acts  must  be  those  men- 
tioned in  Section  one  hundred  and  twelve  of  our  Code. 
The  provisions  of  this  sefction  will  be  found  sufficiently 
general  to  meet  nearly  every  case  which  can  arise  under 
the  modem  practice,  and,  therefore,  it  is  the  landmark 
by  which  we  must  be  guided.  In  some  respects  it 
narrows  the  power  of  the  Courts ;  yet  it  is  broad  enough 
to  give  ample  relief  where  the  wrong  would  otherwise 
be  irreparable. 

2.  An  injunction  is  purely  a  preventive  remedy;  if 
the  injury  be  already  done,  the  writ  cannot  correct  the 
injury  so  inflicted;  it  is  not  a  punishment  for  past 
wrongs,  but  a  restraint  against  the  commission  of  future 
injuries.  This  writ  is  intended  to  require  all  parties  to 
leave  things  just  as  they  were  at  the  time  of  the  issu- 
ance of  it.  It  will  stay  waste,  yet  it  will  not  change 
the  possession  of  the  property;  it  will  protect  a  party 
against  future  injury,  yet  it  will  not  settle  the  question 
of  title  or  the  rights  of  the  parties.     At  common  law,^ 
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an  injunction  is  defined  to  be  a  prohibitory  writ,  specially 
prayed  for  by  a  bill  in  which  the  plaintiff's  title  is  set 
forth,  restraining  a  person  from  committing  or  doing  an 
act  (other  than  criminal  acts)  which  appears  to  be 
against  equity  and  conscience.  If  the  subject  of  a  bill 
in  equity  be  to  quiet  the  possession  of  lands,  to  stay 
waste,  or  to  stop  proceedings  at  law,  an  injunction  is 
also  prayed,  in  the  nature  of  an  interdiction  by  the  civil 
law,  commanding  the  defendant  to  cease.  Hilliard 
on  Inj unctions y  pp.  i  and  2. 

3.  Mandatory  injunctions,  commanding  an  act  to  be , 
done,  are  not  granted  under  the  provisional  remedy  of 
the  Statute.  (Ware  v.  Kelsey,  14  Abb.  Pr.  io5;  Akrill 
V.  Selden,  i  Barb.  316.)  But  they  are  proper  as  a  part 
of  the  final  relief.  (People  v.  Vanderbilt,  25  Haw,  Pr. 
129.)  The  form  of  an  injunction  must  always  be  in  the 
negative.  A  party  cannot  be  enjoined  to  do  an  act,  but 
only  from  doing  it.  ( Cal.  Pr.  Act,  §111;  Sanders  v. 
Logan,  g  Am.  Law  Rep.  ^j y,  S.C.,  2  Fish.  167;  At- 
torney-General V.  N.J.  R.R.  Co.,  2  Greene  Ch.  R.  141; 
Lane  v.  Newdigate,  10  Ves.  193.)  Nor,  in  general, 
should  an  injunction  attempt  to  do  indirectly  that  which 
it  cannot  do  directly.  Akrill  v.  Selden,  i  Barb.  317; 
Blakemore  v.  Glamorgan  Canal,  i  Mylne  &  Keen, 
183;  disapproving  Lane  v.  Newdigate,  10  Ves.  194; 
Deere  v.  Guest,  i  Mylne  &  Cr.  522. 

4.  The  rule  appears  to  be,  that  when  defendant  has 
actually  taken  an  aggressive  step  clearly  against  law, 
and  specially  injurious  to  plaintiff,  he  may  be  compelled 
by  injunction  to  retrace  his  steps,  andan  injunction  ze^/Z/Z^V 
against  the  continuance  of  an  act.  Greatrex  v.  Great- 
rex,  I  De  G.  &  Sm.  693;    Taylor  v.  Davis,  3  Beav. 
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388;  see  Whittaker  v.  Howe,  Id.  387,  395;  Evitt  v. 
Price,  I  Sim.  483;  Manchester  Railway  v.  Workshop 
Board  of  Health,  23  Beav.  209;  Great  Northern  Rail- 
way V.  Clarence  Railway,  i  Colly er^  517,  521,  526; 
Hervey  v.  Smith,  i  Kay.  &  J.  389;  Mexborough  v. 
Bower,  7  Beav.  193;  Spencer  v.  Lond.  and  Bin  R.R., 
8  Sim.  198;  Rankin  v.  Hukisson,  4  Sim.  16. 

BY   WHOM   GRANTED. 

5.  The  grant  of  authority  to  the  County  Judge,  to 
award  injunctions  in  cases  brought  in  the  District  Court, 
is  a  mere  power  to  issue  mesne  process  auxiliary  to  the 
proper  jurisdiction  of  the  District  Court,  and  is  not  trench- 
ing upon  it.  •  (Thompson  v.  Williams,  6  Cal.  88.)  The 
granting  an  injunction  by  a  County  Judge  on  a  bill  filed 
in  the  District  Court  is  auxiliary  to  the  action  of  that 
Court,  and  has  the  same  force  and  effect,  for  all  intents 
and  purposes,  as  if  it  were  the  direct  act  of  the  latter. 
Crandall  v.  Woods,  6  Cal\  449;  see  Ward  v.  Preston, 
23  Cal.  46;  People  v.  Wright,  21  Cal.  151. 

6.  A  County  Judge,  in  granting  an  injunction  upon 
a  bill  filed  in  the  District  Court,  acts  as  an  injunction 
master,  and  is  exercising  a  power  auxiliary  to  the  juris- 
diction of  the  District  Court.  The  effect  of  such  an 
order  is  the  same  as  if  made  by  the  District  Court,  and 
the  injunction  is  subject  to  be  controlled,  modified  or 
dissolved  by  the  District  Judge,  the, same  as  if  issued  by 
his  order  in  the  ficst  instance.  (Borland  v.  Thornton,  12 
Cal.  440.)  A  county  judge  has  no  power  to  grant  an 
injunction  in  an  action  not  triable  within  his  county;  and 
if  he  do,  it  is  void,  not  voidable.  (Eddy  v.  Howlett,  2 
Code  Rep.  76;  Chubbuck  v.  Morrison,  6  How.  Pr.  367.) 
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Consult  *' jurisdiction,''  Vol.  i.,  pp.  24,  27,  34,  38,  as 
to  who  may  grant  injunctions. 

WHEN    INJUNCTION   UES. 

« 

The  granting  or  dissolving  an  inj'unction  rests  in  the 
sound  discretion  of  the  Court,  and  on  the  j'ustice  and 
equity  of  each  particular  case.  (Tucker  v.  Carpenter, 
Hempst.  440;  Nelson  v.  Robinson,  Id.  464.)  The 
plaintiff's  rights,  in  order  to  be  protected  by  injunction, 
must  be  such  as  can  be  enforced  in  the  court  to  which 
he  applies.  (Rogers  v.  Mich.  So.  R.R.,  28  Barb,  541; 
see,  also,  Reubens  v.  Joel,  13  N.Y.  492;  overruling  10 
How.  Pr.  225;  Malcolm  v.  Miller,  6  How.  Pr.  456;  25 
Barb.  408;  3  E.  D.  Smith,  295;  7  How.  Pr.  347;  5 
Id.  438.)  And  injunction  will  not  be  granted  where  the 
acts  complained  of  are  already  accomplished.  1 3  JV.  K 
388;  2  Duer,  531;  6  How.  Pr.  347,  348. 

8.  Our  Statute  gives  three  instances  where  the  writ 
of  injunction  may  issue,  to  wit:  First,  When  it  shall 
appear  by  the  complaint  that  the  plaintiff  is  entitled  to 
the  relief  demanded,  and  such  relief  or  any  part  thereof 
consists  in  restraining  the  commission  or  continuance  of 
the  act  complained  of,  either  for  a  limited  period  or  per- 
petually. {^Cal.  Pr.  Act,  §  112,  Subd.  i.)  Second, 
When  it  shall  appear  by  the  complaint  or  affidavit  that 
the  commission  or  continuance  of  some  act  during  the 
litigation  would  produce  great  or  irreparable  injury  to 
the  plaintiff;  an  injunction  may  be  g^ranted.  ( Cal.  Pr. 
Act,  §  1X2,  Subd.  2.)  So,  in  aid  of  an  action  of  tres- 
pass, unless  it  appear  that  the  injury  will  be  irreparable 
and  cannot  be  compensated  in  damages,  injunction  will 
not  be   granted.     (Waldron  v.   Marsh,   5    Cal.    119; 
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Erpstein  v.  Berg,  13  How.  Pr.  92;  Z  Id.  63.)  But  an 
action  will  lie  to  enjoin  a  threatened  trespass  on  land, 
where  the  trespass,  if  committed,  would  destroy  the 
substance  of  the  land,  which  could  not  be  specifically 
replaced.  (Moore  v.  Massini,  32  Cal.  590;  and  author- 
ities therein  cited.)  Thirdy  When  it  shall  appear 
during  the  litigation  that  the  defendant  is  doing,  or 
threatens,  or  is  about  to  do,  or  is  procuring  or  suffer- 
ing to  be  done,  some  act  in  violation  of  the  plaintiff  s 
rights,  respecting  the  subject  of  the  action,  and  tending 
to  render  the  judgment  ineffectual,  an  injunction  will  be 
gfranted.  (CaL  Pr.  Act,  §  112,  Subd.  3;  N.Y.  Code, 
§  219.)  But  a  careful  reference  to  the  decisions  of 
our  courts  in  cases  arising  under  each  of  those  subdivi- 
sions will  be  necessary  to  understand  fully  their  mean- 
ing. The  decisions  of  the  highest  Court  of  our  own 
State,  as  well  as  those  of  many  other  States  in  the 
Union,  have  been  exhaustive  upon  the  points  arising 
under  this  and  similar  statutes. 

WHEN  Injunction  will  not  be  granted. 

9.  Injunctions  are  not  g^ranted  except  with  great 
caution,  and  in  cases  where  the  right  and  necessity  are 
clear;  (i  Bosw.  22;  Roberts  v.  Matthews,  18  Abb.  Pr. 
199;)  and  should  not  be  granted  in  a  matter  merely 
pecuniary,  where  the  probabilities  are  against  the  plaint- 
iff's success  upon  the  trial  of  the  cause,  (i  Bosw.  232 ; 
5  De  Gex,  M.  &  G.  52;  11  Abb.  Pr.  35.)  It  may  be 
advantageous  to  give  some  instances  where  the  writ  of 
injunction  will  noi  be  granted.  First,  one  court  cannot, 
by  injunction,  restrain  the  executions  or  ordgrs  of  another 
court  of  equal  and  co-ordinate  jurisdiction.  (Revalk 
V.  Kraemer,  8  CaL  66;  Phelan  v.  Smith,  Id.  526;  An- 
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thony  V.  Dunlap,  8  Cal.  27;  Rickert  v.  Johnson,  Id.  35; 
Chipman  v.  Hubbard,  Id.  270;  Gorman  v.  Tomy,  9  Id. 
Tj\  Uhlfelder  v.  Levy,  Id.  614;  Hockstacker  v.  Levy, 
II  Cal.  70;  Grant  v.  Quick,  5  Sandf.  612;  Platto  v. 
Deuster,  22  Wis.  482;  Crowley  v.  Davis,  Cal.  Sup.  Ct.^ 
ApL  T.y  1869.)  This  is  clearly  the  rule  in  California, 
and,  until  recently,  would  seem  to  have  been  the  rule 
everywhere.  Some  of  the  New  York  courts,  in  New 
York  City,  have  deviated  from  this  apparently  well- 
settled  principle  of  equity  practice,  as  injunctions  are 
now  obtained  in  some  of  those  courts  in  most  instances 
where  an  action  is  brought.  Whether  this  be  the 
fault  of  the  courts,  the  litigants,  or  attorneys,  is  a  ques- 
tion which,  doubtless,  might  require  examination.  But 
it  is  certain  that  the  hasty  and  inconsiderate  issuance  of 
writs  of  injunction  in  doubtful  cases  is  dangerous  alike 
to  the  business  interests  of  the  country,  the  legal  rights 
of  parties,  and  the  well-settled  precedents  of  the  courts. 
Nor  can  a  state  court  enjoin  the  proceedings  of  a  United 
States  court.  (Phelan  v.  Smith,  8  Cal.  520;  see,  also, 
McKee  v.  Voorhies,  7  Cranch,  281;  2  Curt.  CS.  629; 
Schuyler  z/.  Pelliesier,  }^Edw.  Ch.  193;  Meadz/.  Merritt, 
2  Paigey  404.)  Nor  has  any  United  States  court  jyris- 
diction  to  enjoin  proceedings  in  a  state  court.  4  Cranchy 
180;  2  Curt.  CS.  63. 

10.  The  general  rule  established  by  the  decisions 
seems  to  be  subject  to  three  exceptions:  Firsts  Where 
the  proceedings  in  the  subordinate  tribunal  will  neces- 
sarily lead  to  a  multiplicity  of  actions,  {^ur.  223;  8 
Abb.  Pr.  241;  7  Id.  69;  17  N.Y.  608;  5  Abb.  Pr.  410; 
25  Barb.  531 ;  14  N.Y.  541.)  But  not  where  there  are 
only  two  actions  for  the  same  cause.  (McHenry  v. 
Hazard,  45  Barb.  657.)     A  bill  to  restrain  vexatious 
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litigation,  upon  the  g^round  that  the  right  to  real  prop- 
erty has  been  determined  in  former  suits,  must  show 
that  the  title  to  the  property  was  determined  in  a  suit 
or  suits  in  which  all  the  claimants  to  the  title  were 
parties.  (Knowles  v.  Inches,  12  Cal.  212.)  Second, 
Where  they  lead  in  their  execution  to  the  commission 
of  irreparable  injury  to  the  freehold.  Third,  Where  the 
claim  of  the  adverse  party  is  valid  upon  the  face  of  the 
instrument,  or  the  proceeding  sought  to  be  set  aside, 
and  extrinsic  facts  are  necessary  to  be  proved,  in  order 
to  establish  the  invalidity  or  illegality.  In  such  cases 
equity  will  interpose.  14  iVlK  541;  and  followed  in 
29  Barb.  40. 

1 1.  An  injunction  will  not  be  granted  when  there  is 
a  remedy  at  law.  A  party  who  has  his  remedy  pro- 
vided by  law,  but  does  not  avail  himself  thereof,  and 
fails  to  show  wherein  he  is  injured,  is  not  entitled  to 
relief  in  a  court  of  chancery.  (Merrill  v.  Gorham,  6 
CaL  41 ;  Leach  v.  Day,  27  Cal.  643;  Logan  v.  Hillegass. 
16  CaL  200;  DeWitt  v.  Hays,  2  Cal.  463;  Ritchie  z'. 
Dorland,  6/0?.  31;  Rogers  v.  City  of  Cincinnati,  5  Mc- 
Lean, 337;  held  affirmatively  in  Woolsey  v.  Dodge,  6 
McLean,  142;  also  Segee  v.  Thomas,  3  Blatchf.  11.) 
But  it  must  be  made  to  appear  that  the  legal  remedy 
would  be  adequate  and  complete.  (Hager  v.  Shinder, 
29  Cal.  47.)  And  a  preliminary  suit  at  law  is  not  neces- 
sary where  the  mischief  would  be  irremediable.  (Foot 
V.  Linck,  5  McLean,  616.)  When  its  purpose  can  be  as 
fully  accomplished  by  any  other  proceeding,  an  injunc- 
tion will  not  be  granted.  Rogers  v.  Mich.  So.  R.R,, 
28  Barb.  541;  Mitchell  v.  Bettman,  25  Id.  413. 

12.  In  our  courts  the  rules  and  principles  of  equity 
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practice  remain  unaltered,  and  the  writ  of  injunction 
can  only  be  issued  where  the  case  is  one  of  equity  juris- 
diction. (Minturn  v.  Hays,  2  CaL  590.)  But  injunc- 
tion will  not  be  refused  merely  because  the  plaintiff 
would,  on  the  same  showing,  be  entitled  to  an  order  of 
arrest.  (Merritt  v.  Thompson,  3  E.  D.  Smith  294.) 
Where  the  question  is  doubtful,  the  burden  of  proof 
lies  upon  the  party  applying  for  an  injunction  to  show 
that  the  argument,  ab  inconvenientey  is  in  his  favor. 
(Child  V.  Douglas,  5  De  Gex,  M.  &  G.  7j,g\  see  Coles 
V.  Sims,  ^Id.()\  Bruce  v.  Del.  etc.  Canal  Co.,  19  Barb. 
378;  Grey  v.  O  and  P.  R.R  Co.,  Grant* s  Cases ^  412.)  In 
all  such  cases  the  Court  should  direct  a  trial  at  law,  and 
in  the  meantime  grant  a  temporary  injunction  to  restrain 
all  injurious  proceedings,  if  there  be  danger  of  irrepara- 
ble mischief.     Hicks  v.  Michael,  1 5  Cal.  11 6. 

1 3.  An  injunction  will  not  be  issued  to  protect  a  merely 
nominal  interest.  (Wetman  v.  Story,  3  Abb  Pr.  281.) 
Nor  should  it  be  granted  to  restrain  an  injury  which 
maybe  amply  compensated  by  damages.  (12  How. 
Pr.  221;  19  Barb.  378;  4  How.  Pr.  177;  May.  of  N.Y. 
V.  Shultz,  31  How.  Pr.  385.)  Nor  in  cases  of  liquidated 
damages.  See  Willard's  Eq.  yur.  274,  278;  Hoffm. 
Prov.  Rem.  215;  18  How.  Pr.  534;  13  Id.  234;  Nessle 
V.  Reese,  19  Abb.  Pr.  240;  S.C.,  29  How.  Pr.  382; 
Vincent  v.  King,  13  How  U.S.  238;  Coles  v.  Sims,  5 
De  GeXy  M.  &  G^.  9;  Giles  v.  Hart,  5  Jur.  (N.S.) 
1,381;  Nicholls  V.  Stretton,  7  Bear.  42. 

14.  An  injunction  cannot  be  allowed  to  prevent  a 
consequential  injury,  resulting  from  the  lawful  exercise 
of  a  right-  (Williams  v.  N.Y.  Central  R.R.,  \Z  Barb. 
247;   16  N.Y.  163.)     But  an  injunction  is  the  proper 
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remedy  to  stay  a  threatened  injury  to  right  of  way. 
(Kittle  V.  Pfeiffer,  22  Cal.  485.)   Though  mere  apprehen- 
sion of  a  threatened  wrong  is  not  enough.     (Mariposa 
Co.  V.  Garrison,  26  How.  Pr.  448;  Jenny  v.  Crase,  i 
Crunch  C  Ct.  443.)     Generally,  on  the  subject  of  in- 
junctions, see  Little  z/.  Gould,  2Blatchf.  165,  184;  Lin- 
den V.  Fritz,  5  Pr.  Rep.  188;  Howard  v.  Ellis,  S.  C. 
Rep.  374;  Linden  v.  Hepburn,  3  Sandf.  S.  C.  Rep.  668; 
Corning  v.  Troy  Iron  and  Nail  Factory,  6  Pr.  Rep.  92; 
Tom  &  Daily  v.  Desha,  4  0/ito,  547;  Steamboat  Co.  v. 
Livingston,    3   Cowen  Rep.    713;    Snowden  z'.    Noah, 
Hopk,  Rep.  347;  Osborne  v.  Bank  of  U.S.,  9  Wheaton, 
738;  consult,  also,  6  Paige  Ch.  Rep.  83;  9  Pr.  Rep. 
102,  112;  7  Ohio,  part  i,  217;  6  Id.  298;  6  Paige  Ch. 
262;  5  Ohio,  139;  2  ^ohn.  C.  463;  5  Ohio,  178;  2  /i/. 
495;  8  Ohio,  38;   17  Ohio,  340;  6  (9/^2^?,  166;   15  t^er- 
rmont,  82;  9  Wend.  571;   19  ^^r^,  378;   16  How.  Pr. 
.253;   I   Bosw.  232;  5  -^^^.  /v.  218;   I  Paige,  98;  19 
Ma3^b.  371;  I  G7^i?  7?^/.  {N.S.^  207;  3  -^/J^.  /^r.  182; 
3  Kern.  492;  6  How.  Pr.  341;  3  -5^,sze/.  611;   10  How. 
Pr^  244. 

INJUNCTION    WHEN   GRANTED. 

15.  The  plaintiff  is  entitled  to  an  injunction  at  the 
time  of  issuing  the  summons  on  the  complaint  alone,  if 
it  makes  a  proper  case,  and  is  verified  in  the  manner 
stated  in  the  1 1 3th  section  of  the  Practice  Act,  and 
verification  .may  be  by  the  plaintiff,  or  some  one  in  his 
behalf;  but  if  he  asks  for  an  injunction  at  any  time 
thereafter,  he  must  do  so  upon  affidavits.  (Falken- 
burg  V.  Lucy,  35  Cal.  52.)  The  injunction  may  be 
granted  at  any  time  after  issuance  of  summons,  before 
judgment,  upon  affidavits.     The  complaint  in  the  one 
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case,  and  the  affidavits  in  the  other,  shall  show  satis- 
factorily that  sufficient  grounds  exist  therefor.  Cal. 
Pr.Act,  §  113. 

16.  ^  When  a  restraining  order  or  an  injunction  is 
sought  upon  the  complaint  itself,  it  is  the  usual  practice 
to  present  the  complaint  in  advance  of  the  filing  to  the 
Judge,  and  obtain  the  order  or  the  allowance  of  the 
writ;  and  such  practice  is  regular,  and  not  in  conflict 
with  our  Statute.  (Heyman  v.  Landers,  12  CaL  107.) 
In  such  case  the  order  does  not  take  eflfect  until  the 
filing  of  the  complaint  and  the  undertaking  required.  {Id.) 
When  the  equities  of  a  complaint  are  fully  denied  by 
affidavits  on  the  part  of  defendant,  an  application  for 
an  injunction  pendente  lite  should  be  denied.  Gagliardo 
V.  Crippen,  22  Cal,  362. 


JVo.  905. 

Affidavit  in  Support  of  Complaint, 
[Title.] 
[Venue.] 

A.  B.,  being  duly  sworn,  deposes  and  says  as 
follows: 

I.  I  am  the  attorney  in  fact  of  the  said  A.  B.  plaintiff 
in  this  action,  for  the  purpose  of  suing  for  and  recover- 
ing the  [sum  of  money]  mentioned  in  the  complaint, 
by  virtue  of  a  power  of  attorney  under  seal,  for  that 
purpose  duly  executed  and  delivered. 

II.  The  said  A.  B.  is  now  absent  from  the  City 
of ,  and  now  as  I  verily  believe  a  resident  of 

,  in  the  Republic  of  Mexico,  he  having  left 
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the  City  of ,  for ,  on  or  about  the 

day  of ,  1 8 . . . 

III.  I  have  read  the  complaint  filed  in  this  action, 
and  know  the  contents  thereof,  and  I  have  information 
as  to  all  the  matters  stated  therein  [^g-we  sources  of 
information^  and  from  such  information  I  believe  such 
matters  to  be  therein  truly  stated  and  such  complaint 
to  be  true. 

[Signature.] 


17.  Parties. — In  whose  favor  an  injunction  may  issue,  consult 
Thursby  v.  Mills,  i  Code  Rep.  83;  Foote  v.  N.Y.  Silk  Co.,  N,F,  Trans., 
Dec.  23,  1859;  Edgecumbe  v.  Carpenter,  i  Bear.  173;  Waller  v. 
Harris,  7  Paige,  173. 

18.  Practice. — ^Upon  an  application  for  an  injunction,  affidavits 
may  be  read  on  the  part  of  the  plaintiff,  in  support  of  the  bill,  and  in 
contradiction  of  the  answer.  (Brook  v.  Bicknell,  3  McLean,  250;  S.C., 
I  West.  Law  J.  1 50.)  The  admission  of  affidavits  is  in  the  discretion 
of  the  Court.  (Childs  ».  Fox,  18  Ahb.  Pr.  112.)  This  practice  en- 
ables the  Judge  to  act  upon  the  motion  with  a  better  knowledge  of  the 
equitable  rights  of  the  parties.  (Wilson  v.  Stolley,  4  McLean,  272;  S.C., 
4  West.  Law  J.  371;  10  Law  Rep.  81.)  On  a  jnotion  for  an  injunction, 
the  plaintiff  must  rest  on  the  case  stated  in  the  bill,  though  he  may, 
by  affidavits,  state  with  more  particularity  any  matters  which  it  sets 
forth,  and  refer  to  collateral  matters  which  explain,  or  which  tend  to 
support  and  strengthen  it;  he  may  also,  in  the  same  way,  contradict 
any  statements  made  by  the  defendant  in  his  affidavit,  and  either  party 
may  take  and  read  the  affidavits  of  other  persons.  19  Ves.  621; 
Cooper  V.  Matthews,  8  Law  Rep.  413. 
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JSTo.  906. 

Affidavit  in  Support  of  Complaint  by  Agent  or  Clerk  of  Defendant. 
[Title.] 
[Venue.] 

A.  B.,  of  ....... ,  being  duly  sworn,  says  as  follows: 

L  I  am  familiar  with  all  the  material  matters  stated 
in  the  complaint  in  this  action  on  the  information  and 
belref  of  the  plaintiff,  and  have  actual  knowledge  there- 
of; and  from  such  knowledge  I  know  that  the  matters 
of  fact  therein  stated  are  true. 

11.  Until  within  a  few  days  last  past,  I  was  in  the  em- 
ploy of  said  defendant  as  book-keeper,  and  had  free 
access  to  the  books  of  said  co-partnership  and  of  said 
defendant,  and  had  and  have  personal  knowledge  of 
the  financial  and  other  business  matters  of  the  said 
concern,  and  of  said  defendant. 

[Signature.] 


\7urat.\ 


Jfo.  907. 

Undertaking  on  Injunction, 


[Title.] 


Whereas  the  above  named  plaintiff  has  commenced 
or  is  about  to  commence  an  action  in  the  District  Court 
of  the Judicial  District  of  the  State  of  Califor- 
nia, in  and  for  the County  of ,  against 

the  above  named  defendant,  and  is  about  to  apply  for  an 
iojimction  in  said  action  against  the  said  defendant, 
enjdining  and  restraining  him  from  the  commission  of 
certain  acts,  as 'in  the  [affidavit]  filed  in  the  said  action 
is  more  particularly  set  forth  and  described: 
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Now  therefore,  we,  the  undersigned,  residents  of  the 

County  of ,  in  consideration  of  the 

premises  and  of  the  issuing  of  said  injunction,  do  jointly 

and  severally  undertake  in  the  sum  of dollars, 

and  promise  to  the  effect,  that  in  case  said  injunction 
shall  issue  the  said  plaintiff  will  pay  to  the  said  party 
enjoined    such   damages,  not  exceeding   the    sum  of 

dollars,  as  such  party  may  sustain  by  reason 

of  the  said  injunction,  if  the  said  District  Court  finally 
decide  that  the  said  plaintiff  was  not  entitled  ther^o. 

[Date.]  [Signatures  and  Seals.] 

State  of  California,        1 
City  and  County  of J  ss. 

L.  M.  and  N.  O.,  the  sureties  whose  names  are  sub- 
scribed  to  the  above  undertaking,  being  severally  duly 
sworn,  each  for  himself  says: 

I  am  worth  the  sum  in  the  said  undertaking  specified, 
as  the  penalty  thereof,  over  and  above  all  my  just  debts 
and  liabilities,  exclusive  of  property  exempt  from  exe- 
cution. 

[Signatures.] 
[yurai.] 

19.  Must  be  Given. — Except  where  the  people  of  the  State 
are  a  party  plaintiff,  this  undertaking  is  required.  (StaLo/CaL  p.  350.) 
The  State  and  State  Officers  are  also  exempted.  (Stat,  o/CaL  1863-4, 
p.  261.)  An  injunction  order  is  inoperative  until  the  undertaking  re- 
quired by  the  Statute  be  given.  (Elliot  v.  Osborne,  i  CaL  396.)  But 
in  New  York  it  is  not  essential  that  the  plaintiff  should  join  in  the  un- 
dertaking.   Leffingwell  v.  Chave;  10  Abb,  Pr.  472;  S.C.,  5  Bosw,  703. 

20.  Effbot  of  Filing  Undertakixig.— A  party  filing  an  under-* 
taking  to  obtain  an  injunction  is  deemed  to  have  waived  the  right  to 
insist  on  a  trial  by  jury,  and  consented  that  the  damages  may  be  ascer- 
tained in  the  mode  prescribed  by  the  Statute;  and  an  order  of  reference 
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is  no  violation  of  the  constitutional  right  to  trial  by  juiy.  (Russell  v, 
Elliot,  2  CaL  24 5')  The  Court  may  order  a  reference  to  ascertain  the 
damages.  St.  Peter's  Church  v.  Varian,  28  Bard.  644;  Higgins  v. 
Allen,  6  ffinv.  Pr,  30. 

21.  Form  of  Bond. — ^That  the  proper  form  of  an  injunction 
bond  is  to  answer  all  damages  which  the  defendant  may  sustain  in 
consequence  of  the  injunction  being  granted,  see  Bein  37.  Heith,  12 
How.  U.S.  168. 

22.  Duty  of  Clerk. — In  an  action  against  the  clerk  of  a  court, 
on  his  official  bond,  the  breach  assigned  being  that  he  took  an  insuffi- 
cient injunction  bond :  Held,  that  it  was  a  good  defense,  that  the 
plaintiff  obtained  possession  of  the  injunction  bond,  brought  suit  on  it, 
and  received  a  sum  of  money  in  satisfaction  thereof.  Bevins  v.  Ram- 
sey, 15  Haw.  U.S.  179. 


INJUNCTION   AFTER   ANSWER. 

2  3.  An  injunction  shall  not  be  allowed  after  the  de- 
fendant has  answered,  unless  upon  notice,  or  upon  an 
order  to  show  cause;  but  in  such  case  the  defendant 
may  be  restrained  until  the  decision  of  the  Court  or 
Judge  granting  or  refusing  the  injunction.  {Cal.  Pr. 
Ady  §  114;  N.Y.  Code,  §  221.)  But  when  the  answer 
to  a  bill  for  an  injunction  denies  all  the  equity  of  a  bill, 
a  preliminary  injunction  should  not  be  granted.  Cran- 
dalJ  V.  Woods,  6  Ccd.  449. 


JVb.  908. 

Notice  of  Motion  for  Injunction. 
[Title.] 

To ,  defendant  s  attorney: 

Please   take   notice   that  on  the  complaint  in  this 
action  the  undersigned  will  move  the  Court,  at  the  City 
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Hall,  at ,  on  the day  of ,  1 8 . . , 

at  . . . ,  o'clock  A.M.,  or  as  soon  thereafter  as  counsel 
can  be  heard,  for  an  order  to  show  cause  why  an  injunc- 
tion order  should  not  issue  to  restrain  the  defendant,  his 
agents  and  servants,  from  [state  for  what  the  injunction 
is  required'] ,  and  for  such  other  or  further  order  as  may 
be  just. 

[Signature.] 
[Date.] 

528.  Notice  to  be  Given. — Notice  of  an  application  by  plaintiff 
for  an  injunction  must  be  given  for  the  length  of  time  prescribed  by 
Section  517  of  the  Practice  Act,  that  is  to  say,  five  days  before  the  time 
appointed  for  the  hearing,  if  the  Court  be  held  in  the  same  district, 
otherwise  ten  days,  unless  the  Court  prescribe  a  shorter  time.  If  given 
for  a  shorter  time,  and  the  defendant  does  not  appear,  he  may  treat  an 
injunction  thus  obtained  as  granted  without  notice,  and  move  to  dis- 
solve the  same  under  Section  118.  (Johnson  v.  Wide  West  M.  Co.,  22 
Cal.  479.;  An  application  for  an  injunction  should  contain  a  descrip- 
tion of  the  property  sought  to  be  protected  by  the  decree,  together  with 
appropriate  allegations  of  the  danger  or  loss  impending.  Blackburn  9. 
Starmard,  5  Law  Rep.  250. 

STATEIMENTS   IN  MOTION. 

I.   ON  CONTRACTS  AND  COVENANTS. 

JVb.  909. 

,  Against  Vwla/um  of  Caveruini  io  Build. 

From  erecting  upon  [describe  the  land]  any  brewery 
or  slaughter  house. 

NoT2. — For  another  form,  see  Mann  &  Stephens,  15  Zijw.  38  Eng* 
Ch.  377. 

24.  Joint  Interest. — Where  the  joint  interest  of  the  parties  to  a 
contract  in  its  subject  matter  has  not  commenced,  the  Court  will  not, 
on  the  allegation  of  one  party  that  he  is  injured  by  the  acts  of  the 
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Others,  interfere  by  injanction  against  the  latter.    Sloo  v.  Law,  i  Blakhf, 
512;  S.C.,  West,  Law  J,  310. 

25.  Service. — ^As  a  general  rule,  an  injunction  restraining  a  party 
from  giving  his  services  cannot  be  granted.  (Fredericks  v,  Mayer,  13 
Haw,  Pr,  571.)  But  a  distinguished  vocalist  was  enjoined  from  singing 
in  a  certain  theatre  in  violation  of  her -contract  with  the  management 
of  another,  i  De  Gex,  M,  ^  G,  604;  13  Eng,  Law  and  Equity ^  252; 
overruling  Kimble  v,  Kean,  6  Stm,  333;  but  see,  contra^  Sanquirico  v, 
Benedetti,  i  Barb,  315;  Hamblin  v,  Dinneford,  2  Edw,  Ch,  529;  and 
see  13  Hew,  Pr,  571. 

26.  Specific  Breaches. — In  an  action  to  enjoin  for  breach  of 
covenant,  the  injunction  will  only  be  extended  to  breaches  as  to  which 
the  plaintifi^  show  that  they  require  protection.  General  words  pro- 
hibiting any  act  and  breach  of  the  covenants  should  not  be  inserted;  for 
the  Court  does  not  without  necessity  presume  there  will  be  a  violation 
of  the  covenants.  (Earl  of  Mexborough  v.  Bower,  7  Beav,  127.) 
Where  the  breaches  of  an  agreement  are  numerous,  and  from  the 
nature  of  the  case  the  plaintiff  would  be  able  to  give  evidence  of  but 
few  of  them,  he  may  be  allowed  an  injunction.  (Niagara  Falls  Intern. 
Bridge  Co.  v.  Great  West.  Railroad  Co.,  39  Barb,  212.)  Thus,  a  cov- 
enant to  stop  all  trains  at  a  certain  station  will  be  enforced  by  injunc- 
tion. (Linsey  v,  Gt.  N.  R.R.  Co.,  19  Eng,  L,  ^  Eq,  87;  10  Hare^ 
664.)  But  an  injunction  will  not  be  granted  to  enforce  or  protect  an 
illegal  contract.  Bennett  v.  Am.  Art  Union,  5  Sand,  631;  Mott  v. 
United  States  Trust  Co.,  19  Barb,  568. 


Ko.  910. 

Against  Resuming  Practice  after  Having  Sold  Business, 

From  practising  as  an  attorney  or  solicitor  in  any 

part  of ,  either  in  his  own  name  or  in  the  name 

of  any  other  person;  and  from  endeavoring  to  induce 
any  persons  who  were  the  clients  of  A.  &  B.  to  cease 
or  abstain  from  employing  B.  &  C.  as  their  attorneys 
or  solicitors,  and  to  cease  the  practice  of  the  law  in  any 
manner  in  the  said  Town  of 
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27.  Covenants  of  Trade. — ^And  if  a  party  covenants  that  he 
will  not  cariy  on  his  trade  within  a  certain  distance,  or  in  a  certain 
place,  within  which  the  other  party  carries  on  the  same  trade,  a  court 
of  equity  will  restrain  the  party  from  breaking  the  agreement  so  made. 
(2  Story's  Eq.  Juris,  §  722,  a;  ^Jur.  (N.S.)  1,381;  3  Beav.  394;  I 
Johns.  Eng\  446.)  But  this  is  allowed  because  of  the  utter  uncertainty 
of  any  calculation  of  damages."  (2  Story s  Eq,  Juris,  §  722,  a.)  So 
if  the  contract  names  a  penalty,  injunction  cannot  be  granted,  but  the 
party  aggrieved  must  sue  for  the  penalty,  even  if  defendant  be  insolv- 
ent. (Vincent  v.  King,  13  Hoiv.  Pr,  238.)  Not  so  in  England.  See 
Giles  V,  Hart,  5/«r.  (N.S.)  1,381;  Nichols  v.  Stretton,  7  Beav.  42. 

28.  Covenants  of  Trade. — ^A  contract  not  to  engage  or  prac- 
tice in  a  business  is  violated  by  acting  as  an  employee  in  such  business, 
and  such  violation  will  be  enjoined.  (Vincent  v.  King,  1 3  Bow.  Pr. 
238;  Rolle  V.  Rolfe,  15  Sim.  90.)  Contracts  in  restraint  of  trade  were 
regarded  with  great  disfavor  by  the  common  law.  (See  Parsons  on 
Contracts,  Vol.  ii.,  p.  254,  n.)  But  the  doctrine  as  generally  held  is 
limited  to  this:  That  a  covenant  not  to  exercise  a  trade,  etc.,  anywhere^ 
is  void,  but  a  covenant  against  the  same,  limited  to  a  reasonable  extent 
of  district,  within  which  competition  would  be  possible,  is  valid.  (2 
Pars,  on  Cont.  254.)  A  distinction  has  been  drawn  between  a  trade 
zxid^L  profession;  (Whittaker  v.  Howe,  3  Beaver ,  394;)  and  in  this  case 
a  covenant  not  to  practice  law  in  Great  Britain  was  held  valid,  though 
not  without  some  hesitation.  A  covenant  against  violation  of  the  law 
and  policy  of  the  State,  for  example,  the  Sunday  law,  should  be  pecu- 
liarly favored.     2  Bosw.  578. 


J^o.  911. 

Against  Carrying  on  Business  Forbidden  by  Lease, 

From  carrying  on  the  hardware  business,  or  selling 

hardware    in   the   store    No.    ,    Street, 

in  the  City  of ;  and  from  conducting  therein 

any  business  other  than  [state  what\ 


529.    Ihcx>nfidstent  Reliefs. — ^A  landlord  cannot  demand  an  in- 
junction  against  a  breach  of  covenant,  in  the  same  action  in  which  he 
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demands  a  forfeiture  of  the  lease.  Such  reliefs  are  inconsistent.  (Lin- 
den V.  Hepburn,  3  Sand/.  668;  S.C.,  5  How,  Pr,  188;  9  N.F.  Leg. 
06s,  80.)  In  chancery,  a  bill  for  injunction  in  such  case  must  waive 
forfeiture  and  penalty.    3  A/k,  457. 

• 

30.  Ii\jiinotion  Iiies. — For  violation  of  the  covenant  in  a  lease 
not  to  use  the  demised  premises  for  certain  purposes,  injunction  lies. 
(Doop  V,  Lambert,  2  Bosw,  570;  Howard  v.  Ellis,  4  Sand.  369.)  And 
so,  even  if  it  is  a  mere  matter  of  taste.  (Steward  v.  Winters,  4  Sand. 
Ch.  590.)  But  ^  covenant  to  cany  on  a  particular  business  cannot  be 
enforced  by  injunction.  (Hooper  v,  Brodrick,  11  Sim.  49.)  But  the 
tenant  may  be  restrained  from  doing  or  permitting  anything  to  be  done, 
which  will  prevent  the  premises  from  being  used  for  such  purposes. 
(/</.)  A  covenant  or  agreement,  restricting  the  use  of  any  lands  or 
tenements,  in  favor  of  other  lands,  creates  an  easement,  without  regard 
to  any  priority  or  connection  of  title  or  estate  in  the  two  parcels  or 
their  owners.  2  PhQl.  774;  23  E.L,  ^  E,  384;  9  Sim.  196;  10  Id. 
35;  15  M'  3771  23  Bard.  153;  8  Paige,  351;  Gibert  v.  Peteler,  38 
Barl  488. 


J)ro.  912. 

Against  Removing  Fixtures.     - 

From  removing  or  causing  to  be  removed  from  the 
premises  hereinafter  described  any  out-house,  shed, 
building  or  addition,  timber,  building  materials,  or  fix- 
tures of  any  kind  or  character.  Said  premises  are 
known  as ,  at ,  and  described  as  fol- 
lows: [description.^ 


31.  Misuse  of  Premises. — ^Tenant  will  be  restrained  from 
palling  down  a  house  leased  to  him,  and  building  another  on  its  site, 
against  the  will  of  his  landlord,  without  regard  to  the  question  whether 
such  change  would  be  an  improvement  or  an  injury  to  the  premises. 
18  Bear.  78. 

32.  Removal  of  Building.— An  injunction  will  not  be  granted 
to  a  landlord  to  restrain  tenants  from  removing  a  house,  upon  the 
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ground  that  the  security  for  the  suit  will  be  impaired  by  the  removal, 
even  though  there  is  an  express  covenant  in  the  lease  that  the  buidings 
on  the  land  shall  stand  as  security  for  the  rent,  unless  it  appears  that  by 
the  removal  of  the  building  the  security  will  be  left  inadequate.  Per- 
rine  v,  Marsden,  34  Cal,  14. 

33.  Removal  of  Crop. — Where  the  petition  set  forth  a  lease  and 
contract  to  pay  in  kind,  a  refusal  to  pay  rent,  and  an  allegation  of 
removing  the  crop  with  intent  to  defraud  the  plaintiff  of  his  rent,  and  a 
prayer  for  injunction:  ffeid,  that  the  injunction  could  not  issue,  unless 
plaintiff  averred  the  insolvency  of  defendant,  and  an  inability  to  make 
the  rent  on  attachment  or  execution.    Gregory  v.  Hay,  3  Cai.  334. 


JVo.  91S. 

Against  Under-Leiting. 

From  granting  or  making,  or  contracting  to  grant  or 
make,  any  lease,  under-lease,  or  assignment  of  any 
part  of  the  premises  [designating  them\  demised  by 

E.  F.  to  G.  H.,  by  a  lease  dated  on   the day   of 

,  18..,  and  from  granting  or  conveying  the 

same  in  any  manner  or  form,  or  by  any  means. 


II,      CORPORATIONS     ENJOINED.  ^ 

jvo.  914. 

Against  Transfer  of  Stock. 

From  selling  or  transferring  or  issuing  other  stock 

therefor  to  one  **  A.  B.,*'  or  to  any  other  person, 

shares  of  the  capital  stock  of  the Company, 

which  is  standing  on  the  books  of  the  said  Company,  in 

the  name   of  ;    and   the    said   company    in 

like  manner,  to  be  restrained  from  permitting  or  making 
any  sale,  by  public  auction  or  otherwise,  of  said  stock,  or 
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any  part  thereof,  or  from  transferring  the  same  on  the 
books  of  said  company,  in  any  manner  or  by  any 
means  or  at  all. 


34.  Ck>xporation8  Munloipal^— Where  the  Board  of  Supervi- 
sors of  San  Joaquin  County,  under  the  Act  of  i860,  p.  317,  authoriz- 
ing them  to  levy  a  special  tax  for  the  construction  and  repair  of  seven 
public  highways  leading  from  the  City  of  Stockton,  the  fourth  of  which  was 
"a  road  running  from  the  limits  of  Stockton  via  Hamilton's  ranch, 
known  as  the  Sonora  road,"  levied  and  collected  the  tax,  and  then,  July 
loth,  i860,  passed  an  order  locating  the  route  of  this  fourth  road,  along 
which  plaintiffs  lived,  and  afterwards  assessed  the  damages  to  the  own- 
ers of  land;  etc.,  but  before  they  had  obtained  the  right  of  way  for  this 
road  passed  another  order  in  March,  1861,  annulling  the  first  order 
and  changing  the  location  of  the  road,  which  rendered  the  lands  of 
plaintifl^  of  less  value:  Heldy  that  the  first  order  of  laying  out  the  road 
was  unexecuted;  that  no  rights  of  plaintiffs  had  vested,  and  that  the 
Board  bad  power  to  make  the  second  order;  that  the  first  order  was 
not  in  the  nature  of  a  power  exercised  and  exhausted,  but  was  at  most 
a  proposed  mode  of  executing  a  power,  which  could  be  changed  at 
any  time  before  rights  had  vested  under  it.  Burkett  v.  Supervisors  of 
San  Joaquin,  18  CaL  702. 

85.  Corporation  Suspended. — ^An  injunction  to  suspend  the 
general  and  ordinary  business  of  a  corporation  shall  not  be  granted  ex- 
cept by  the  Court  or  a  judge  thereof;  nor  shall  it  be  granted  without 
due  notice  of  the  application  therefor  to  the  proper  ofiicers  or  manag- 
ing agent  of  the  corporation,  except  when  the  people  of  this  State  are 
a  party  to  the  proceedings.  {CaL  Pr.  Ad,  §  117;  N,F.  Code,  §  224.) 
A  court  of  equity  has  no  jurisdiction  over  corporations,  for  the  pur- 
pose of  restraining  their  operations  or  winding  up  their  concerns.  Such 
court  may  compel  the  officers  of  the  corporation  to  account  for  any 
breach  of  trust,  but  the  jurisdiction  for  this  purpose  is  over  the  officers 
personally,  and  not  over  the  corporation.  (Neall  v.  Hill,  16  CaL  145; 
consalt  14  N,F.  506;  ()  N,F.  263;  10  Abb,  Pr.  144;  5  Id.  47;  15 
Hew,  Pr,  428;  10  Haw,  Pr,  476;  9  Ahb,  Pr,  254;  10  Id,  145;  7  Id, 
179;  19  Eng.  L,  6sf  Eq.  307.)  As  to  restraining  the  payment  of  divi- 
dends, see  5  Abb,  Pr,  279;  i  Macn,  6f  Gar.  689. 

88.    Perry  Bight. — ^A  feny  owner,  prevented  from  obtaining  a 
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renewal  of  his  license  either  by  the  incompetency  or  refusal  of  the  su- 
pervisors to  act  in  the  premises,  has  a  right  to  an  injunction  to 
restrain  another  party  from  running  a  ferry  under  an  illegal  license 
granted  by  the  County  Judge,  within  a  mile  of  the  first  established 
feny.    Chard  v.  Stone,  7  Cai.  117. 

37.  Foreign  Corporatioijs. — ^The  courts  of  this  State  will  not 
grant  injunctions  to  suspend  the  corporat^d  franchises  of  a  foreign  cor- 
poration. (Way  V,  Keyport  Steamboat  Co.,  16  A^d,  Pr.  320.)  Nor 
will  they,  upon  motion  for  a  preliminary  injunction,  decide  a  question 
involving  a  forfeiture  of  corporate  rights,  unless  it  appear  from  the 
papers  that  serious  injury  will  follow  the  refusal.  (People  v.  Harlem 
Bridge  Co.,  i  A5d.  Pr,  (KS,)  169.)  But  directors  may  be  restrained 
from  committing  fraudulent  acts  charged.  Howe  v.  Deuel,  43 
Bard.  505. 

88.  Loiying  out  Road. — ^An  order  of  a  Board  of  Supervisors, 
lajring  out  a  road  which  is  unconstitutional  and  null  and  void  upon  its 
face,  does  not  effect  or  cloud  the  title  to  the  land  over  which  it  passes^ 
and  an  injunction  will  not  be  granted  to  restrain  the  carrying  of  the 
order  into  effect,  but  the  party  will  be  left  to  his  remedy  at  law.  Leach 
V.  Day,  27  Cal,  643. 

S9.  Railroad  Company. — Where  a  railroad  company  is  author- 
ized to  construct  a  road  and  to  take  private  property,  upon  the 
performance  of  certain  conditions  precedent,  their  entry  for  such  pur- 
poses is  a  proper  subject  for  an  injunction,  if  the  condition  is  not  per- 
formed. (Bonaparte  v.  Camden  and  Amboy  R.R.  Co.,  Baldw.  205.) 
Injunction  was  granted  to  prevent  a  change  of  the  gauge  of  a  railroad. 
Colu  nbus  etc.  R.R.  Co.  v.  Indianapolis  etc.  R.R.  Co.,  5  McLean,  450. 

40.  Stock,  Sale  not  Enjoined.— The  trustees  of  a  mining 
corporation  will  not  be  enjoined  from  selling  stock  for  unpaid  assess- 
ments, in  cases  where  the  assessment  is  levied  for  the  purpose  of  paying 
the  proper  and  legal  expenses  of  the  company,  if  the  assessment  does 
not  exceed  the  amount  allowed  by  law.  Sullivan  v,  Triunfo  G.  and  S. 
M.  Co.,  29  Cai,  585. 
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III.    IN  creditors'  suits. 


Ko.  915. 

Against  Selling  and  Conveying  Properly, 

From  selling  or  conveying,  by  deed  or  otherwise,  the 
following  described  property  [describe  if\y  or  selling, 
conveying,  or  otherwise  transferring  or  incumbering 
any  real  or  personal  property  held  by  you  in  trust  or 
otherwise  acquired,  received  or  obtained  from,  by  or 
through  [state  hew,  or  through  whom,  showing  trust 
property  or  otherwise']. 


4L  CoUeotiiig  Money. — ^Under  the  ordinary  injanction  in  a 
creditor's  suit,  it  is  a  contempt  to  collect  money  earned  before  service 
of  the  injunction,  and  apply  it  to  debts  contracted  for  family  supplies. 
Tagga^  V.  Talcott,  2  Edw.  628. 

42.  Xbceoution. — ^A  court  of  equity  will  take  jurisdiction  of  a 
bill  for  an  injunction,  filed  by  attaching  creditors  of  an  insolvent^  to 
restrain  proceedings  on  execution  against  the  property  attached  under 
a  judgment  against  the  debtor,  in  favor  of  another,  alleged  to  have 
been  obtained  by  fraud,  where  all  the  material  allegations  of  the  bill, 
except  fraud,  are  admitted.  (Heyneman  v,  Dannenbeig,  6  CaL  376.) 
It  would  be  requiring  the  creditors  to  do. a  vain  act  to  compel  them  to 
await  their  judgment  at  law  and  a  return  of  execution,  when  it  is  ad- 
mitted that  the  only  effect  would  be  a  return  of  nulla  dona,  and  the 
property  attached  would,  in  the  mean  time,  have  passed  to  innocent 
porchasers  on  execution  sale  under  the  judgment.    Id. 


43.  Szeoutors  and  AdministTators. — An  injunction  may  be 
gnmted  at  the  instance  of  parties  claiming  to  be  preferred  creditors  of 
an  estate,  to  prevent  an  executor  or  administrator  fro|p  making  distri- 
bution of  assets,  or  removing  them  beyond  the  jurisdiction  of  the 
Cofuit.  Green  v.  Hanberry,  2  Brock,  Marsh.  403;  compare  Wilson 
r.  Bamablc,  i  Cranch  C.  Cl.  394. 

44.  Fonn.— For  another  form,  see  Knott  p.  Morgan,  2  Keen,  213, 
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45.  May  Proceed  to  Judgment. — It  seems  that  the  debtor 
would  not  be  prevented  by  it  from  proceeding  to  judgment^  in  a  suit 
commenced  before  the  injunction.  (Parker  v.  Wakeman,  lo  PaigCj 
485.)  Nor  is  his  act,  in  suing  for  a  trespass,  of  itself  a  breach  of  the 
injunction.     Hudson  v,  Plets,  11  Id.  1 80. 

46.  Novation. — Merely  carrying  into  eflfect,  by  procuring  nova- 
tion, a  previous  assignment  of  a  right  of  action,  is  not  a  breach  of  the 
injunction  in  a  creditor's  suit.  Richardson  v.  Rust,  9  Paige,  243;  to 
similar  effect  is  Ireland  v.  Smith,  3  How.  Pr.  244. 

47.  Sale  of  Property. — ^The  right  of  a  party  to  enjoin  a  sale  of 
his  property  for  another's  debt  is  not  denied,  and  is  supported  by  sev- 
eral decisions  of  the  Supreme  Court.  Hickman  v.  O'Neal,  10  Col. 
294;  Ford  V.  Rigby,  lii,  449. 


J^o.  916. 

Against  Trans/erring  Assets, 

From  selling,  assigTiing,  transferring,  pledging,  or 
otherwise  disposing  of  any  of  his  property,  except  what 
is  by  law  exempt- from  execution;  or  from  in  any  man- 
ner interfering  therewith  until  the  further  order  of  the 
Court. 


48.  Fraudulent  Dispo^tion  of  Property. — ^An  injunction 
may  be  granted,  restraining  fraudulent  disposition  of  property.  Reubens 
V.  Joel,  13  N.y.  488;  approving  Perkins  ».  Wanren,  6  Bbw. 
P^'  347;  Malcom  v.  Miller,  d  Id.  456;  Pomeroy  v.  Hindmarsh,  5  Id. 
438;  Dickinson  v.  Benham,  10  Add.  Pr.  391;  Wilson©.  Britton,  6  Aid. 
Pr.  97.)  But  an  injunction  granted  for  this  purpose  cannot  restrain 
the  defendant  from  disposing  of  his  property  in  a  propter  manner,  but 
only  from  doing  sj  with  intent  to  defraud  his  creditors.  (Brewster  v. 
Hodges,  I  Duer,  610.)  And  an  injunction  was.  modified  (see  25  Bard. 
408)  by  inserting  the  words  "  with  intent  to  defraud,  etc.,"  but  fuerjf^ 
whether  this  is  not,  as  far  as  moveables  are  concerned,  a  mere  bruhan 
/ulmen.  As  to  transfer  of  property  generally,  see  (Reubens  v.  Joel,  13 
N.F.  488,  492;  overmling  Motts  v.  Dunn,  10  Hew.  Pr.  225;  see  Moran 
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V.  Daves,  Hopk,  365.)  Of  specific  personal  property,  (Erpstein  v.  Beig, 
13  Haw.  Pr.  92;  Fumiss  z'.  Brown,  8  Id,  63;  but  see  28  'Barh,  542.) 
As  to  transfer  of  stock,  People  v,  Parker  Vein  Co.,  10  Htm).  Pr,  187; 
affirmed^  Id,  584. 

49.  OSSbr  to  Sell. — ^An  offer  to  sell  goods  is  not  a  violation  of  an 
injunction  against  the  sale  or  parting  with  the  control  of  them,  but  it 
may  be  good  cause  for  appointing  a  receiver.  Tyler  v.  Pope,  4 
£dw.  430. 

.     JSfo.  917. 

Against  Trans/erring  Negotiable  Paper, 

From  indorsing,  assigning,  or  in  any  way  transferring 
\describe  note  or  bill^  a  promissory  note  drawn  by  A.  B. 

in  favor  of  the  above  named  C.  D.,  for  .- dollars 

in  gold  coin,  bearing  date  the day  of , 

18..,  and  payable months  after   said   date, 

and  accepted  by  the  said  C.  D. 


50.  Negotiable  Securities. — If  an  action  for  an  equitable  set- 
ofif  is  maintainable,  an  injunction  lies  to  prevent  one  party  who  holds 
a  negotiable  note  from  disposing  of  it.  (Scieffelin  v.  Hawkins,  i  Daly, 
289;  Osborne  v.  Bank  of  United  States,  9  Wheat.  738.)  As.  to  the 
transfer  of  bonds,  notes,  etc.,  see  State  of  Illinois  v,  Delafield,  8  Paige, 
527;  2  HUl,  177;  approved  in  16  N,Y,  137. 


IV.      IN   LEGAL    PROCEEDINGS 

J^o.  918. 

To    Restrain   Proceedings    at  Law — On  Contract, 

To  restrain  the  defendant  from  proceeding  further  in 

his  action  at  law  against  the  above  named , 

upon  the  bond  of  the  said  A.  B.,  dated  the day  of 

,  18..,  and  from  instituting  or  proceeding  in 
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any  new  or  other  action  at  law  upon  such  bond ;  and  from 
commencing  any  action  or  actions  against  the  plaintiff 
for  the  recovery  of  [designating  the  alleged  debi\ . 


51.  Bringing  Suit. — An  order  of  injunction,  whereby  the  bring- 
ing of  an  action  is  restrained,  will  be  reversed,  notwithstanding  an  in- 
junction bond  has  been  given,  (King  v.  Hall,  5  CaL  82.)  The  pros- 
ecution of  a  suit  at  law  against  the  heirs  is  not  a  violation  of  an  in- 
junction restraining  the  creditor  from  bringing  suit  against  the  executors 
for  the  debt.  (Dale  v,  Rosevelt,  i  Pat^e,  35.)  The  common  order 
for  an  injunction  in  an  interpleading  suit  is  irregular,  if  it  does  not 
make  the  issuing  of  the  injunction  dependent  on  the  payment  of  the 
money  into  court.  (Pauli  v.  Von  Melle,  8  Sm.  (S  Eng,  Ch.)  327.) 
Particular  cases  in  which  injunctions  to  restrain  the  prosecution  of 
actions  have  been  gramted  or  refused:  WidorfF  v.  Smith,  16  Pei.  132; 
Gaines  v,  Nicholson,  9  How.  U.S.  356;  Towne  v.  Smith,  i  WoodS: 
^  M.  115;  S.C,  9  Law  Rep.  12;  Tremont  v.  Merced  Mining  Co.,  i 
McAU.  267;  Mullers  v.  Hamilton,  s  Hayn.  346;  Fisher  v.  Lord,  6 

West.  Law  J.  137. 

52.  Epjoining  Counsel. — In  an  action  brought  to  restrain  pro- 
ceedings at  law,  it  is  improper  to  enjoin  the  counsel  employed  in  those 
proceedings,  unless  something  more  is  alleged  against  him  than  the 
prosecution  of  his  client's  rights.  Lord  Wellington  v.  Earl  of  Mom- 
ington,  I J  Beiav.  180;  Davis  t^.  Mayor  of  New  York,  i  Lhur^  451. 

53.  Fonn. — ^This  form  is  from  Abbotts'  Forms,  No.  1,446. 

54.  When  lE\junetion  laes. — ^An  injunction  operates  to  restrain 
not  only  the  party  enjoined,  but  other  courts  on  the  ground  of  judicial 
comity.  (Engels  v.  Lubeck,  4  Cal.  31.)  An  injunction  cannot  be 
granted  affecting  the  rights  and  interests  of  parties  who  have  no  oppor- 
tunity of  being  heard,  and  who  are  not  secfired  by  such  bond  as  would 
compensate  them  for  the  injury  and  loss  they  might  sustain  in  case  the 
writ  was  ynproperly  issued.  (Patterson  v.  Yuba  County,  12  CaL  105.) 
Injunction  should  never  be  permitted  to  issue  when  it  is  even  suspeoted 
that  it  will  be  prostituted  to  the  unworthy  purpose  of  delaying,  vex« 
ing,  and  harrassing  suitors  at  law,  in  the  prosecution  of  their  claims. 
(Truly  V.  Wanzer,  5  How.  U.S.  141.)  Fraud  and  collusion  in  procure 
ing  the  Circuit  Court  to  exercise  jurisdiction  of  an  action  is  good 


STATEMENTS   IN   MOTION.  225 

ground  for  granting  an  injunction  to  restrain  its  prosecution.  (Sawyer 
V.  Gill,  3  Waodb,  6f  M.  97;  16  How,  Pr.  246;  8  How.  Pr,  416;  4 
Haw,  Pr.  350;  Van  Vleck  v,  Clark,  38  Barb.  316;  2^  How.  Pr.  190.) 
Proceedings  will  not  be  restrained  in  any  state  court  having  jurisdic- 
tion in  law  and  equity  so  that  full  justice  can  be  done  therein.  6 
Sand/.  612;  5  Abb.  Pr.  55,  156;  14  How.  Pr.  178;  25  Barb.  529; 
5  Abb.  Pr.  408;  but  see  25  Barb.  531;  5  Abb.  Pr.  410;  generally, 
10 How.  Pr.  244;  II  How.  Pr.  366;  13  How.  Pr.  16;  19  Barb.  569. 


J^o.  919. 

Against  Entering  Confession  0/  Judgment, 

From  entering  up  judgment  on  a  warrant  of  attorney 
[or  statement  of  confession],  executed  by  the  plaintiff 
to  the  defendant  [or  otherwise  naming  the  parties^  and 

dated  on  or  about  the  ....  day  of ,  1 8 . . ,  and 

from  commencing  any  proceedings  thereon. 


55.  Adequate  Remedy  at  Law. — A  court  of  equity  will  not 
enjoin  the  execution  of  a  judgment  at  law,  upon  grounds  of  which  the 
party  might  have  availed  himself  to  defeat  the  action  at  law.  (Truly  v. 
Wanzer,  5  How.  U.S.  141.)  Where  a  bill  in  chancery  was  filed  for 
the  purpose  of  enjoining  a  judgment  at  law,  obtained  upon  a  promis- 
sory note,  and  the  bill  did  not  allege  that  adequate  relief  could  not  be 
had  at  law,  nor  did  it  show  the  necessity  of  interference  by  a  court  of 
equity  to  obtain  a  discovery,  the  bill  must  be  dismissed.  (Hungerford 
V.  Seigerson,  20  How.  U.S.  156.)  An  injunction  will  not  be  sustained 
to  stay  proceedings  under  a  judgment  obtained  by  neglect  of  a  party  or 
cotmsel,  where,  if  the  neglect  were  excusable,  full  relief  might  have 
been  had  on  motion  in  the  original  action.  (Borland  v.  Thornton,  1 2 
Cat.  44.)  Where  a  party  failed  to  obtain  the  proper  certificate  of  the 
referee,  relying  on  the  verbal  assurance  of  the  attorney  on  the  other 
side  that  he  would  agree  to  a  statement,  such  party  cannot  be  consid- 
ered free  from  fault  and  negligence,  and  he  is  not  in  a  position  to  in- 
voke the  aid  of  a  court  of  equity  to  enjoin  a  judgment  obtained 
against  him.     Phelps  v.  Peabody,  7  Cat.  50. 

M.    Attaohment-Creditors. — ^A  prior  attaching  creditor,  whose 

15 
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attachment  has  been  levied  on  the  personal  property  of  the  defendant, 
cannot,  after  the  recovery  of  a  judgment,  be  enjoined  from  selling  the 
property  attached,  under  execution,  at  the  suit  of  a  junior  attaching 
creditor  not  to  do  so,  but  to  pursue  some  other  course,  to  depart  from 
which  would  result  in  irreparable  mischief  to  the  plaintiff,  Domec  v. 
Steams,  30  Cal.  114.  *  *       .,  , 

57.  Confesfiion  of  Judgment. — As  to  necessity  of.  a  sp<^cial 
clause  restraining  confession  of  judgment,  etc.,  compare  McCredie  v. 
Senior,  4  Paige,  378;  Ross  v.  Clussman,  3  Sand/'.  676;  Fenner  v. 
Sanborn,  37  Bard,  610. 

58.  Exeoution,  Restraining. — ^An  injunction  may  be  granted 
against  levying  an  execution  upon  particular  articles  not  properly  sub- 
ject to  it,  although  it  may  not  be  proper  to  enjoin  all  proceeditigs  on* 
the  execution.  (Sawyer  v.  Gill,  3  Woadd,  fir*  Af.  97.)  Particular  cases 
where  injunctions  against  proceedings  on  execution  have  been  granted  or 
refused:  Amis  v,  MyeYs,  16  How,  U,S,  492;  Downer  v,  Brackett,  5 
Law  Rep,  392;  S.C.,  21  Vt,  599;  Prout  v.  Gibson,  i  Cranch  C,  Ct. 
389;  Baker  v.  Glover,  2  Id,  682. 

59.  Exeoution,  Sale  Under. — Courts  of  equity  are  ever  ready 
to  grant  relief  from  sales  made  upon  their  decrees,  where  there  has 
been  irregularity  in  the  proceedings,  rendering  the  tide  defective,  as 
well  when  the  purchaser  or  parties  interested  have  been  misled  by  a 
mistake  of  law  as  to  the  oi>eration  of  the  decree,  as  when  they  have 
been  misled  by  a  mistake  of  fact  as  to  the  condition  of  the  property  or 
estate  sold,  provided  application  be  made  to  them  in  suits  in  which 
such  decrees  are  entered  within  a  reasonable  time,  and  the  relief  sought 
will  not  operate  to  the  prejudice  of  the  just  rights  of  others.  (Goode- 
now  V,  Ewer,  16  Ca/.  470.)  The  nature  and  extent  of  the  relief  in 
such  cases  are  matter  resting  very  much  in  the  sound  discretion  of  the 
Court.  As  a  general  rule,  the  purchaser  will  be  released  and  a  re-sale 
ordered,  or  such  new  or  additional  proceedings  directed  as  may  obviate 
the  objections  arising  from  those  originally  taken,  when  the  conse- 
quences of  the  mistake  are  such  that  it  would  be  inequitable,  either  to 
the  purchaser  or  the  parties,  to  allow  the  sale  to  stand.  But  when  the 
relief  is  sought  in  one  action  from  a  purchase  made  upon  a  mistake  of 
law  to  the  effect  of  a  decree  rendered  in  another  action,  it  seems  that 
the  ordinary  rule  as  to  mistakes  of  law  should  apply,  and  from  such 
courts  of  equity  seldom  relieve.    {Id,)    A  sheriff  may  be  enjoined 
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from  selling  real  property  belonging  to  the  wife  under  an  execution 
against  the  husband.  Alverson  v,  Jones  and  Bc^rdus,  lo  CaL  9;  see, 
also,  England  v.  Lewis,  25  Cai.  337;  Ford  v,  Rigby,  10  CaL  449;  and 
Pixley  V.  Herggins,  15  Cai,  127. 

60.  Execution  and  Judgment  Void. — If  judgment  upon 
which  an  execution  issues  and  the  execution  itself  are  void  upon  their 
fjaice,  an  injunction  will  not  be  granted  to  restrain  a  sale  of  property 
levied  on  under  the  execution,  or  the  issuing  of  any  other  execution  on 
the  judgment.  (Sanchez  z/.  Carriaga,  31  Cai,  170.)  A  dbmplaint  to 
enjoin  the  sale  of  property  under  an  execution,  and  the  issuance  of 
another  execution  on  the  judgment,  is  devoid  of  equity,  which  only 
avers  that  the  judgment  and  execution  are  void  on  their  face,  and  the 
insolvency  of  one  of  the  defendants.  (Sanchez  v,  Carriaga,  3 1  Cai. 
170.)  The  improper  issuance  of  a  second  execution  is  no  ground  for 
equitable  interference.  Such  irregularities  must  be  corrected  by  the 
court  issuing  the  writ.    Sparks  v,  De  la  Guerra,  14  Cai,  108. 

6L  L^jury  Irreparable. — Defendant,  as  coroner  and  acting 
sheriff,  levied  on  and  advertised  for  sale  all  the  right,  title  and  interest 
of  T.  in  certain  horses  and  cattle  in  the  hands  of  a  receiver  appointed 
in  a  suit  between  J.  and  T.,  as  partners.  Ileid,  that  the  plaintiff  was  not 
entitled  to  an  injunction  restraining  the  sale,  unless  the  injury 
would  be  irreparable,  and  this  must  appear  by  a  clear  showing  of 
plaintiff's  right  to  the  property  and  defendant's  insolvency.  More  v, 
Ord,  1 5  Cai.  206. 

62.  Judgments,  T^hen  Er\{oined. — ^All  proceedings  to  enjoin 
judgment  must  issue  from  the  Court  having  the  control  of  sucli  judg- 
ment. (Gorham  v,  Toomy,  9  Cai,  77.)  To  authorize  the  interposition 
of  a  court  of  chancery  to  enjoin  a  judgment  at  law,  on  the  ground  of 
newly  discovered  facts,  the  proceedings  must  be  taken  by  the  defendant 
in  the  judgmental  law.  (Mulford  v.  Cohn,  18  Cai,  42.)  Courts  of 
equity  will  not  interfere  to  enjoin  a  judgment  not  manifestly  wrong, 
simply  because  of  a  defect  in  the  evidence.  (Pico  v,  Sufiol,  6  Cai. 
294.)  They  will  only  interfere  to  enjoin  a  judgment  at  law  rendered 
against  a  party  by  reason  of  fraud  or  accident,  unmixed  with  any  fault 
or  negligence  of  himself  or  his  agents.  Any  fact  which  clearly  proves 
it  to  be  against  conscience  to  execute  a  judgment  at  law,  and  of  which 
a  party  could  not  have  availed  himself  in  a  court  of  law,  or  of  which 
he  might  have  availed  himself  at  law,  but  was  prevented  by  fraud  or 
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accident,  unmixed  with  any  fault  or  negligence  in  himself  or  his  agents, 
will  authorize  a  court  of  equity  to  restrain  the  adverse  party  by  injunc- 
tion from  availing  himself  of  the  judgment  obtained  at  law.  (Marine 
Ins.  Co.  V,  Hodgson,  7  Cranch,  332;  Truly  ».  Wanzer,  5  How,  U,S, 
141.)  Where  a  verdict  has  been  obtained  at  law  against  a  defendant, 
and  he  has  neglected  to  apply  for  a  new  trial  within  the  time  appointed 
by  the  proper  court  of  law,  courts  of  equity  will  not  entertain  a  bill 
for  an  injunction  on  the  ground  that  the  original  demand  was  uncon- 
scientious. (Phelps  V.  Peabody,  7  CaL  50)  If  a  party  enters  judg- 
ment for  too  much,  or  before  the  whole  amount  is  due,  it  is  not  con- 
clusive but  only  prima  facie  evidence  of  fraud  to  avoid  the  judgment. 
(Patrick  v,  Montader,  13  CaL  442;  overruling  Taaffe  v,  Josephson,  7 
CaL  356.)  Proceedings  upon  a  judgment  may  be  enjoined  as  to  a 
part,  and  allowed  to  proceed  as  to  the  residue.  (Dunlap  v.  Stetson,  4 
Mas,  349.)  Particular  cases  in  which  proceedings  on  judgments  have 
been  restrained:  (Swan  v.  Bank  of  United  States,  2  Brock,  Marsh, 
293;  3  Pei,  68;  Greenleaf  v,  Maher,  2  Wash,  C,  Ct,  493.)  A  bill  to 
enjoin  proceedings  upon  a  judgment  at  law  is  not  in  general  con- 
sidered an  original  bill.  (Simms  v.  Guthrie,  9  Cranch,  19,  25;  Dunn 
V,  Clarke,  8  Pet,  134;  Williams  v,  Byrne,  Hempst,  472.)  If,  however, 
new  parties  are  introduced,  and  different  interests  involved,  it  will  be  re- 
garded as  being,  to  that  extent,  an  original  bill.    Id, 

68.  Mortgage  Lien. — Plaintiff  has  a  deed  of  property  from  H. 
and  P.  Subsequently,  N.,  execution-creditor  of  H.  and  P.,  causes  the 
Sheriff  to  le\7  on  the  property.  Plaintiff  files  his  bill  to  restrain  the 
sale,  as  casting  a  cloud  on  his  title.  Court  below  found  plaintiff's  deed 
to  be  in  effect  a  mortgage.  Held,  that  the  bill  must  be  dismissed;  that 
the  purchaser  at  the  Sheriff's  sale  would  only  acquire  the  interest  of  the 
judgment-debtors,  H.  and  P.;  that  plaintiff's  rights,  as  mortgagee,  would 
be  unaffected  by  the  sale,  and  hence  there  is  no  necessity  for  equity  to 
interfere  in  his  behalf.  (Purdy  z/.  Irwin,  18  CaL  350.)  Plaintiff  pur- 
chased certain  property  under  a  sale  on  a  decree  foreclosing  a  mortgage 
executed  by  one  Pender,  to  which  decree  all  persons  in  interest  were 
parties,  among  them  defendants  here.  The  interest  of  defendants 
Wemple  and  Pender  was  foreclosed  in  the  usual  form.  Plaintiff  seeks 
to  enjoin  a  sale  of  the  premises  under  a  decree  in  favor  of  Wemple 
against  Pender,  to  enforce  a  mechanic's  lien.  Plaintiff  was  not  a  party 
to  the  suit  of  Wemple  v,  Pender,  and  has  not  yet  got  a  sheriff's  deed. 
Held,  that  an  injunction  does  not  lie;  that  plaintiff  is  but  the  purchaser 
of  an  equity,  the  decree  of  foreclosure  not  cutting  off  the  rights  of  the 
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mortgagor,  Pender;  that  he,  being  entitled  to  possession  until  the 
Sheriff's  deed,  and  also  having  the  equity  of  redemption,  could  dispose 
of  this  right,  and  it  might,  under  our  Statute,  be  sold  for  his  debts;  that 
if  he  chose  to  recognize  the  validity  of  Wemple's  lien,  or  its  enforce- 
ment, or  sale  under  judgment,  plaintiff  cannot  complain,  his  rights  not 
being  affected  by  the  proceedings,  as  he  was  not  a  party.  Macovich  v, 
Wemple,  16  Cal  104. 

64.  Ne'W  Trial. — Where  a  party  moves  for  a  new  trial  afid  fails, 
he  cannot  on  the  same  facts  go  into  equity  to  enjoin  the  judgment  ren- 
dered.   Collins  V,  Butler,  14  CaL  223. 

65.  Purohase-Money  of  Land. — ^An  injunction  will  not  lie  to 
restrain  the  collection  of  a  judgment  against  the  plaintiff,  on  the  ground 
that  the  judgment  was  for  a  balance  of  purchase-money  of  land  under 
covenant  for  a  good  title,  while  in  fact  the  grantor  had  no  title,  as  long 
the  purchaser  against  whom  the  judgment  was  taken,  and  who  seeks  to 
enjoin  it,  remains  in  possession.  (Jackson  v,  Norton,  6  CaL  187.)  A 
bill  in  chancery  filed  by  the  purchaser  of  land  against  his  vendor,  to 
restrain  the  collection  of  purchase-money  upon  the  two  grounds  of  want 
of  title  in  the  vendor,  and  his  subsequent  insolvency,  without  charging 
fraud  or  misrepresentation,  cannot  be  sustained.  (Patton  v.  Taylor,  7 
Haw,  17, S.  132.)  Relief  will  not  be  given  on  the  ground  of  fraud, 
unless  it  be  made  a  distinct  allegation  in  the  bill,  so  that  it  may  be  put 
in  issue  in  the  pleadings.     Id, 

66.  Vendor's  lien. — ^A  vendor  of  real  estate  made  a  conveyance 
of  it  to  the  vendee,  leaving  a  balance  of  the  purchase-money  unpaid. 
The  vendee  afterwards  mortgaged  the  same  property  to  a  third  person, 
who  knew  of  the  vendor's  claim  for  unpaid  purchase-money.  The 
vendor  brought  an  action  at  law  against  the  vendee,  obtained  judgment 
for  the  balance  due,  issued  execution,  and  sold  the  interest  of  the  vendee 
in  the  property.  The  mortgagee  afterwards  foreclosed  his  mortgage, 
and  was  about  to  sell  the  property.  The  purchaser  at  the  previous  sale 
obtained  an  injunction  to  stay  the  sale,  which  was  afterwards  dissolved 
by  the  Court,  on  the  ground  that  he  had  purchased  merely  the  vendee's 
equity  of  redemption,  as  the  sale  was  subject  to  the  rights  of  the  mort- 
gagee. Ileidj  that  this  judgment  of  the  Court  below  was  correct,  and 
that  the  claim  of  the  purchaser  to  be  subrogated  to  the  equitable  lien 
of  the  vendor,  if  available  at  all,  must  be  asserted  in  a  separate  equita- 
ble action.    Allen  v.  Phelps,  4  Cal.  256. 
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67.  Void  Judgment  by  Defkult. — If  a  judgment  by  default  be 
void,  because  of  the  absence  of  the  seal  of  the  District  Court  to  the 
summons  issued  in  the  action  in  which  the  judgment  was  entered,  or 
because  of  a  defect  in  the  certificate  of  the  Sheriff  of  the  service  of  sum- 
mons and  copy  of  complaint,  or  because  of  irregularities  of  the  Clerk 
in  entering  the  judgment,  an  injunction  to  restrain  the  enforcement 
thereof  does  not  lie.  (Logan  v,  Hillegass,  i6  CaL  200;  Gregory  v. 
Ford,  14  CaL  141;  Gibbons  v,  Scott,  15  /^.  286;  Chipman  v.  Bowman, 
14  CaL  157.)  If  such  judgment  be  not  void,  but  merely  irregular, 
because  of  the  defects  named,  and  the  defects  can  be  reached  by  mo- 
tion before  judgment,  or  on  appeal,  then  the  complaint  here  to  enjoin 
the  enforcement  of  the  judgment  should  aver  that  plaintiff  has  paid  the 
claim  for  the  recovery  of  which  the  action  was  brought,  or  that  he  has 
a  valid  defense  to  the  same.     Id, 

68.  When  Ii\}unotion  -will  not  Lie. — An  injunction  will  not 
be  granted  to  perpetually  enjoin  the  collection  of  a  judgment  upon  the 
ground  of  fraud,  where  the  judgment  was  upon  default,  and  granted  more 
relief  than  the  plaintiff  was  entitled  to  take  from  the  action.  The 
remedy  is  by  appeal,  and  if  void  upon  its  face,  the  remedy  is  by  motion 
in  the  court  in  which  it  is  rendered.  (Chapman  v.  Bowman,  14  CaL 
157;  Logan  V,  Hillegass,  16  Id,  200;  Bell  v,  Thompson,  20  Id,  706; 
Sanchez  v,  Carriaga,  31  Id,  170;  cited  in  Murdock  v,  De  Vries,  CaL 
Sup,  CLfJuL  T,,  1869.)  Where  in  suit  before  a  justice  of  the  peace, 
defendant  answers  disputing  plaintiff's  claim,  and  afterwards,  on  a  day 
set  for  trial — plaintiff  being  present,  but  defendant  absent,  and  no  one 
appearing  for  him — the  Justice  renders  judgment  for  plaintiff,  without 
evidence,  and  "by  defadlt,"  as  the  docket  reads:  Held,  that  if  the  Jus- 
tice erred  in  his  judgment,  either  upon  the  merits  or  as  to  form,  the 
remedy  is  by  appeal,  and  that  such  error  cannot  be  corrected  by  bill  in 
equity  to  set  aside  the  judgment  and  enjoin  execution  and  sale  thereon. 
Hunter  v.  Hoole,  17  Cal,  418;  Comstock  v,  Clemens,  19  Id,  77. 


J^o.  920. 

Against  Proceedings  at  Law — Ejectment, 

To  restrain  the  defendant from  proceeding 

further  against  the  plaintiff   ,  in   this  action 

commenced  against  him  in  the  District  Court  of  the 
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Judicial  District  of  this.  State,  for  the  recovery 

of  the  possession  of  [describe  the  premises^  and,  also, 
from  instituting  any  action  or  ptoceeding  in  any  new  or 
other  action  at  law,  for  the  recovery  of  the  possession  of 
said  premises,  or  any  part  thereof,  either  in  the  said 
Court  or  iri  anV  other  court. 

69.  Equitable  Matter. — ^An  injunction  to  stay  an  ejectment  suit 
until  matter  of  equity  can  be  examined  will  not  be  allowed,  except 
upon  condition  that  judgment  in  the  ejectment  be  entered.  (Turner  v, 
Amei;^ca]\  Baptist  Missionary  Union,  5  McLean^  344. )  Where  a  right 
to  real  estate  has.l)een  satisfactorily  established  at  law,  a  court  of  equity 
will  interfere  by  injunction  to  prevent  further  litigation,  without  inquir- 
ing particularly  what  number  of  trials  in  ejectment  have  been  had. 
Craft  V,  Lathrop,  z  Wall  jr.  C,  Ct.  103. 

70.  Grain  Crop  as  Realty. — ^A  grain  crop  was  part  of  the  land, 
and  plaintiffs  were  entitled  thereto  if  entitled  to  recover  the  land;  and, 
Sutrndf  That  an  order  made  by  the  Court  penden/e  ii^e,  restraining  defend- 
ants from'ali^XBtiQg  or  incumbering  the  land  during  the  litigation,  and 
appointing  a  receiver  to  take  possession,  harvest  and  preserve  the  grain 
crop,  vfBs  property  made.    Corcoran  v.  Doll,  35  CaL  476. 

•  *"    ■_  ^^ 

71.  Introduction  of  Evidence. — Defendants,  claiming  title  un- 
der a  Mexican  grant,  and  a  patent  issued  upon  its  confirmation  by  the 
United  States,  bring  ejectment  against  plaintiffs  for  certain  premises  in 
their  occupation;  plaintifis,  claiming  as  United  States  pre-emptioners, 
then  file  their  bill  in  the  same  court  to  enjoin  defendants  from  introducing 
in  evidence  or  using  the  survey,  plat  or  patent,  on  the  trial  of  the  enject- 
ment,  until  the  determination  of  an  action  averred  to  be  pending  in 
the  United  States  Circuit  Court,  by  the  United  States  against  defendants 
and  others  claiming  with  them,  to  annul  the  survey,  plat  and  patent,  on 
the  ground  of  fraud  in  the  survey,  and  in  procuring  the  patent,  the  bill 
also  averring  such  fraud.  Held,  that  injunction  does  not  lie;  that  the 
patent,  until  set  aside,  is  conclusive  evidence  of  the  valfdity  of  the  grant, 
of  its  recognition  and  confirmation,  and  also  of  the  regularity  of  the 
survey,  and  of  its  conformity  with  the  decree  of  confirmation;  and  that 
defendants,  claiming  to  be  pre-emptioners  upon  land  of  the  United 
States,  having  no  standing  in  court  to  resist  the  patent.  Ely  v,  Frisbie, 
17  CaL  250. 
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72.  Restraining  Excfoution. — ^After  judgment  for  the  plaintiff  in 
ejectment,  brought  for  non-payment  of  rent,  the  defendant  cannot  show, 
in  a  bill  of  equity  brought  to  restrain  the  execution  of  the  judgment,  that 
the  rent  ought,  under  the  stipulations  of  the  lease,  to  have  been  reduced 
in  amount.    Sheets  v,  Selden,  7  Wall,  416. 

73.  Title  Acquired  Pendente  Lite.— Relief  will  be  granted  by 
way  of  injunction  in  equity,  where  the  tenant  has,  pending  the  suit, 
acquired  a  title  paramount  to  that  of  the  demandment,  if  he  cannot 
avail  himself  of  it  as  a  defense  to  the  original  suit  at  law,  or  cannot 
after  recovery  maintain  an  action  to  regain  the  possession.  Bright  v, 
Boyd,  I  Story  C.  Ct.  478. 

74.  Who  may  Ei\join. — A  stranger  to  the  title  of  real  property, 
though  in  possession,  cannot  go  into  equity  and  enjoin  the  purchasers 
and  owners  thereof  from  setting  up  and  enforcing  their  title,  on  the 
ground  that  it  was  fraudulently  and  illegally  acquired  by  them  of  a  third 
person  who  does  not  complain.  Having  no  title  himself,  it  is  imma- 
terial to  him  whether  he  be  evicted  by  such  purchasers  or  their  vendor. 
(Treadwell  v.  Payne,  15  CaL  496.)  The  fact  that  suit  in  ejectment  has 
been  commenced  against  the  judgment-debtor  by  the  real  owner  does 
not  entitle  him  to  enjoin  the  judgment.  He  can  only  avail  himself  of 
the  covenants  of  his  grantor  when  he  has  been  evicted,  unless  he  offers 
to  surrender  the  land  to  his  grantor.  Neither  does  the  allegation  that 
the  purchaser  (plaintiff  in  equity)  has  put  valuable  improvements  on 
the  land,  and  that  he  has  paid  a  portion  of  the  purchase-money,  and 
that  his  grantor  and  judgment-creditor  is  insolvent  and  without  visible 
property,  take  the  case  out  of  the  rule.  (Id,)  One  who  is  the  owner 
of  land,  and  in  possession  of  the  same,  is  not  entitled  to  an  injunction 
to  restrain  a  sheriff  from  executing  a  writ  of  restitution,  issued  on  a 
judgment,  rendered  against  third  parties,  to  which  judgment  the  plaintiff 
is  a  stranger.  Tevis  v,  Ellis,  25  CaL  516;  Tomlinson  v.  Rubio,  16  CaL 
202,  disapproved. 

.  NUISANCES. 

J^o.  921. 

Against  Building  a  Railroad  an  Plaintiff* s  Land, 

From  entering  upon  any  part  of  the  lands  hereinafter 
described,  for  the   purpose  of  constructing  a  railroad 
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thereon,  or  from  laying  down  a  railroad  track  thereon, 
or  from  maintaining  a  railroad  thereon,  or  running  cars 
across,  over,  or  upon  the  said  land.     The  said  premises 

are  known  as ,  and  bounded  and  described  as 

follows:  [descrtpHonJ] 

lo.  Ck>ndemnation  of  Land. — Where  the  statute  under  which 
the  proceedings  for  the  condemnation  of  land  for  road  purposes  is 
taken  is  unconstitutional,  or  its  provisions  are  not  strictly  pursued,  or 
notice  is  not  given  to  the  owner  of  the  land,  or  the  compensation  is  not 
tendered  to  him,  a  perpetual  injunction  against  opening  the  road  will 
be  granted.  (Curran  v.  Shattuck,  24  CaL  431.)  A  perpetual  injunc- 
tion against  opening  a  road,  under  proceedings  which  have  been  taken, 
does  not  prevent  laying  out  a  road  at  any  future  time  over  the  same 
land,  whenever  the  proper  steps  are  taken  to  acquire  the  right  of  way, 
and  the  right  has  been  secured.  {Id. )  As  to  tres]>asses  by  a  railroad, 
see  Williams  v,  N.Y.  R.R.  Co.,  16  N,F.  iii;  reversing  S.C.,  18 
Barb,  222. 

J^o.  922. 

Against  Laying  a  Railroad  in  the  Streets  0/  a  City, 

From  entering  into  or  upon  Montgomery  Street,  in 
said  City,  for  the  purpose  of  laying  or  establishing  a  rail- 
road therein,  and  from  digging  up  or  subverting  the 
soil,  or  doing  any  other  act  in  those  streets  tending  to 
incumber  them,  or  to  prevent  the  free  and  common  use 
thereof,  as  the  same  have  been  heretofore  enjoyed,  and 
from  laying  down  any  ties  or  railroad  iron  therein. 

76.  Extension  of  Railroad  Track. — ^An  injunction  lies  at  the 
suit  of  the  people  to  restrain  a  railroad  company  from  laying  an  exten- 
sion of  their  track  in  the  streets  of  the  city  without  authority  of  law. 
(People  V.  Third  Av.  R.R.  Co.,  45  Barb,  129;  B.C.,  30  How,  Pr,  121. 
Or  to  lay  a  railroad  track  in  a  peculiar  case.  (Dry  Dock  R.R.  Co.  v, 
N.Y  and  Harlem  R.R.  Co.,  30  How.  Pr,  39.)    But  not  after  the  Legis- 
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lature  has  granted  right  to  lay  the  track.  (Sixth  Av.  R.R.  Co.  v.  Kerr, 
45  Bard.  138;  aflftrmedi  S,C.,  28  Haw.  Pr,  382.)  As  to  the  discontin- 
uance of  a  portion  of  a  railroad  track,  see,  (People  v,  Albany  and 
Vt  R.R.  Co.,  II  Add,  Pr,  136.)  As  to  the  nuisance  of  lands  appro- 
priated for  a  railroad,  Bostock  v,  N.S.  Railway,  3  Sm.  6*  GiJ^.  283. 

77.  Public  Nulsanoes. — Public  nuisance  may  be  enjoined  if 
it  subjects  a  party  to  special  injury.  (Milhan  v.  Sharp,  27  N,K  611; 
17  Bard.  435;  9  Haw.  Pr.  102;  28  Bard,  228;  7  Add,  Pr.  220.) 
An  individual  may  have  an  injunction  to  prevent  a  public  nuisance 
when  such  nuisances  created  will  be  an  extrordinary  injury,  irreparable 
in  damages,  or  irremediable  at  law,  or  without  a  multitude  of  suits. 
(Parrish  v,  Stephens,  i  Or,  73.)  Where  a  plaintiff  has  proved  his 
right  to  an  injunction  against  a  nuisance,  it  is  not  for  the  Court  to  in- 
quire how  the  defendant  can  best  remove  it.  The  plaintiff  is  entitled 
to  an  injunction  at  once,  unless  the  removal  of  the  nuisance  is  phys- 
ically impossible.  But  when  the  difficulty  of  removing  the  injury  is 
great,  the  Court  will  suspend  the  operation  of  the  injunction  for  a 
time,  with  liberty  to  the  defendant  to  apply  for  an  extension  of  time. 
(Attorney-General  v.  Colney  Hatch  Lunatic  Asylum,  Law  Rtp,  4  Ch. 
146.)  As  to  injunctions  for  nuisances  generally,  see  (12  Ohio^  387;  i 
McLean^  337;  3  Sumner,  189;  13  Pick.  169;  '22  Pick.  333;  Greenes 
Ch,  234;  6  John^  Ch,  439;  21  Pick.  344;  2  Ashmead,  211;  3  Ired,  Ch, 
301;  T  Porter,  238;  9  Pr,  Rep.  553;  7  Add.  Pr,  220;  \\KY,  {^Kern.) 
526;  13  Hijw.  Pr,  42;  I  N,F Code  Rep.  {N,S,)  208.)  Public  nuisance, 
see  (2  Duer  663;  S.C,  14  N.F,  (4  Kern.)  526.)  Several  persons  may 
join  in  the  prayer  for  injunction.  3  Sand,  129,  *n.;  i  Bard,  Ch,  R, 
59;  overruling  Hudson'z;.  Maddison,  12  Sim,  416;  5  ^ur,  1,194;  Reed 
V.  Gifford,  Ilopk,  419.)  Nothing  can  be  restrained  as  a  nuisance 
which  the  Legislature  has  authorized.  14  N,F.  575;  2  Duer,  621;  but 
see,  I  Add,  Pr,  473,  474. 

78.  Railroad,  when  a  Nuisance.-— When  a  railroad  is  a  nui- 
sance, e,g,,  in  a  crowded  highway.  (14  N,^  524;  but  see  Id,  531; 
13  Bard.^^6;  7  Id,  548,  556.)  The  Legislature  may  authorize  such  a 
road,  but  no  inferior  power  can  do  so;  (14  iVlK  524;)  and  if  laid  without 
legal  authority  it  is  certainly  a  nuisance,  and  may  and  ought  to  be  re* 
strained.  (7  Add,  Pr,  220;  3  Id,  293;  and  see  14  N.K  526.)  The 
establishment  and  running  of  a  horse  railroad  in  a  public  street  im- 
poses an  additional  burden  on  the  land,  and  may  be  enjoined  at  the 
suit  of  an  adjoining  proprietor  who  owns  to  the  middle  of  the  street — 


AGAINST   NUISANCES,  235 

that  is,  if  the  railroad  company  have  not  a  right  to  do  so.    Craig  v, 
Rochester  City  and  B.  R.R.  Co.,  39  N,Y,  404. 

79.  Steam  Engine. — An  injunction  may  be  issued  to  restrain 
defendant  from  running  his  steam  engine  so  close  to  plaintiff's  prem- 
ises as  to  jar  his  house.    McKeon  v,  Lee,  28  Horvu,  Pr.  238. 


Jfo.  923. 

Against  Auiharizmg  the  Laying  of  a  Railroad  in  a  City  Street, 

That  an  injunction- order  may  be  issued  by  this  Court, 
directed  to  the  said  defendants,  and  each  of  them,  their 
agents,  servants,  and  attorneys,  restraining  and  enjoin- 
ing them,  and  each  and  every  of  them,  and  all  others 
acting  in  aid  or  assistance  of  them,  from  [here  state 
what  acts  the  parties  are  restrained  from\,  or  their  as- 
sociates, or  any  other  person  or  persons  whomsoever, 
the  right,  liberty,  or  privilege  of  laying  a  double  or  any 
track  for  a  railway  in  Battery  Street,  from  Jackson  to 
Bush  Streets,  in  the  City  and  County  of  San  Francisco, 
or  any  railway  whatever  in  said  Battery  Street,  or  of 
breaking  or  removing  the  pavement,  or  in  any  other 
manner  obstructing  the  said  street,  preparatory  to  or  for 
the  purpose  of  laying  or  establishing  any  railway  there- 
in, or  from  maintaining  or  running  or  operating  a  rail- 
road therein. 


79.    Form. — For    another    form,  see    People    p.  Sturtevant,  9 

N.r.  263.    .  - 


236  INJUNCTION. 

Against  Laying  Gas  Pipes  in  a  Certain  Street, 
[Title.] 

From  entering  into  or  upon  Stevenson  Street,  in 
said  City,  for  the  purpose  of  laying  gas  pipes  therein, 
and  from  digging  or  breaking  up  the  soil,  or  from  lay- 
ing gas  pipes  in  said  street,  or  doing  any  other  act  in 
said  street  to  incumber  it,  or  to  prevent  the  free  and 
common  use  thereof. 


80.  Appropriation  of  a  Public  Street.— Where  plaintiff 
seeks  an  injunction  to  restrain  the  appropriation  of  a  public  street,  on 
the  ground  of  a  special  injury  to  him  by  preventing  access  to  his  ad- 
joining lot,  he  should  specify  this  grievance  in  his  complaint;  a  general 
charge  that  the  work  will  be  specially  injurious  to  him  is  not  sufficient. 
But  if  no  motion  is  made  to  require  the  plaintiff  to  reform  his  com- 
plaint in  that  respect,  and  no  objection  is  made  upon  the  trial  to  the 
introduction  of  evidence  tending  to  show  such  injury,  the  objection  will 
be  considered  as  waived.  Wetmorez^.  Story,  22  Barb,  414;  S.C,  3  Abb, 
Pr,  262. 

81.  Breaking  up  Streets. — ^The  breaking  up  of  the  street  of  a 
town,  for  the  purpose  of  laying  gas  pipes,  without  lawful  authority,  will 
be  enjoined  in  equity.  (Sheffield  Gas  Consumers'  Co.,  3  De  G.  M.  6* 
G,  304,  not  followed.)  But  it  is  not  such  a  nuisance  as  will  be  enjoined 
in  equity,  on  an  information  at  the  relation  of  a  rival  gas  company , 
reversing  the  decree  of  Attorney-General  v,  Cambridge  Consumers' 
Gas  Co.,  Law  Pep,  4  Ck.  71. 

JVo.  925. 

Against  Continuance  of  Slaughter  House, 

From  occupying  a  building  erected  by  the  defendant 
C.  D.,  on  the  east  side  of  Harris  street,  between  Town- 
send  and  Brannan,  in  the  City  of  San  Francisco,  as  a 
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slaughter  house,  and  from  slaughtering  any  animals  in 
such  building,  and  from  permitting  the  building  to  be 
used  as  a  slaughter  house  by  others. 


Burning  Brick, 

From  burning  or  manufacturing,  or  causing  to  be 
burnt  or  manufactured,  bricks  on  a  certain  piece  of  land 
or   premises  in   the   defendant's    possession   [describe 

premises\  situate  in  the  Town  of ,  in  the 

County  of ,  and  whereon  is  erected  a  brick- 
kiln, or  from  permitting  or  causing  bricks  to  be  burned 
or  manufactured  thereon. 


No.  927. 

Against  Erecting^  and  to  Compd  Removal  of  Buildings, 

From  continuing  the  erection  of  a  certain  projected 
building  on  the  garden,  grounds,  or  plot  of  ground,  de- 
scribed as  follows:  [description],  or  any  part  thereof. 


J^o.  928. 

Against  the  Diversion  of  Water, 
[Title.] 

From  dividing  the  waters,  or  any  part  thereof,  of  the 

American  River,  at ,  so  that  the  whole  of  said 

waters  will  not  flow  down  its  natural  channel  to 
,  so  that  the  whole  of  said  waters  may  be  con- 
ducted in  plaintiffs  ditch  to  his  reserve  at 


238  INJUNCTION. 

82.  Diverting  Water.— Plaintiffs  file  their  bill  in  equity  to  en- 
join defendants  from  diverting  a  certain  quantity  of  the  water  of  Bear 
River,  alleging  that  their  right  to  one  thousand  inches  of  the  water  of 
that  stream,  as  against  defendants,  was  adjudicated  in  a  former  action. 
In  that  action,  which  was  trespass  for  the  diversion  of  the  water,  it  was 
alleged  that  this  quantity  of  the  water  of  the  stream  had  been  appropri* 
ated  by  the  plaintiffs  for  mill  purposes,  that  such  quantity  was  necessary 
for  their  use,  and  that  defendants  had  diverted  the  same,  to  their  damage, 
etc.  Plaintiffs  had  verdict,  and  judgment  for  $21,000  damages.  Htld^ 
that  the  averments  are  insufficient  to  entide  plaindffs  to  an  injunction, 
the  scope  of  the  bill  being  simply  to  enforce  in  equity  plaintiffs'  alleged 
right  to  one  thousand  inches  of  water,  on  the  sole  ground  that  it  was 
adjudged  as  their  right  in  the  former  suit.  (McDonald  v.  Bear  River 
and  Auburn  Water  and  Mining  Co.,  15  Cal.  145.)  That  an  injunction 
to  restrain  a  diversion  of  the  water  of  a  stream  by  a  canal  in  Rhode 
Island,  made  by  cidzens  of  that  State,  whereby  mills  in  Connecticut  are 
injured,  may  be  granted  in  a  suit  in  the  Circuit  Court  for  the  district  of 
Rhode  Island,  brought  by  citizens  of  Connecticut,  the  owners  of  the 
mill,  Stiliman  v.  White  Rock  Manufacturing  Co.,  3  Woodb.  6*  jl/.  538. 

83.  Diversion  for  Irrigation. — ^The  construction  of  a  reser- 
voir across  the  bed  of  a  ravine,  for  the  purpose  of  collecting  the  water 
flowing  down  the  same,  to  be  used  in  irrigating  a  garden  or  fruit  trees, 
gives  the  party  constructing  the  same  a  vested  right  of  property  in  the 
reservoir,  and  the  right  to  have  the  water  flow  into  the  same,  of  which 
he  cannot  be  divested  by  persons  subsequently  entering  for  mining 
purposes,  and  a  court  of  equity  will  enjoin  miners  thus  entering  from 
injuring  the  reservoir  or  diverting  the  water  therefrom.  (Rupley  v, 
Welch,  23  CaL  452.)  \Vhen  there  is  no  pretense  that  any  injury  was 
occasioned  willfully  by  the  defendant,  and  there  is  no  finding  of  unskill- 
fulness,  an  injunction  will  not  issue  to  prevent  the  exercise  of  his 
right  to  irrigate  his  crops,  although  an  annoyance  or  injury  may  be 
thereby  occasioned  to  the  plaintiffe.    Gibson  v,  Puchta,  33  CaL  310. 

84.  Wateroourse. — Injunction  will  lie  to  compel  defendants  to 
restore  the  waters  to  their  natural  beds  or  channels.  (6  Johns.  Ch, 
497;  2  Code  R,  100;  6  How,  Pr.  89;  3  Sumn,  183;  Corning  v.  Troy 
Iron  and  Nail  Co.,  39  Barb,  311.)  Where  a  suit  is  brought  to  test  the 
question  as  to  the  priority  of  appropriation  of  water,  a  prayer  for  an 
injunction  to  prevent  future  injury  is  proper.  (Marius  v,  Bicknell, 
10  Cal,  217;  consult,  also,  Olmstead  v,  Loomis,  g  N.I,  428;  Belknap 
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V.  Trimble,  3  Pai^e,  600;  Gardner  v.  Village  of  Newt^rgh,  2  Johns, 
Ch.  164;  Coming  v,  Troy  Factory,  6  How,  Pr.  94;  Bruce  v,  Del.  and 
Hud.  Canal  Co.,  19  Barb,  379.)  Where  the  right  of  the  use  of  run- 
ning water  is  based  upon  appropriation,  and  not  upon  ownership  of 
the  soil,  priority  of  appropriation  gives  the  superior  right.  (Ohio  Co. 
V,  Carpenter,  4  Neo,  534.)  Possession  or  actual  appropriation  must  be 
the  test  of  priority  in  all  claims  to  the  use  of  water.  Kimball  v, 
Gearhant,  12  Cal,  29;  Nev.  Co.  v,  Kidd,  28  Cal,  673. 


Jfo.  929: 

Agaifut  Flooding  Mining  Claim  or  Mill  Dam, 

From  permitting  the  waters  from  the  flood  gates,  of 
the  defendant's  reservoir  to  be  open,  thereby  flooding 

the   said   plaintiff" 's  mining  claim   in canon, 

and  thereby  making  it  inconvenient  or  impossible  for 
plaintiff"  to  work  said  mine. 


86.  Water  fbr  Mining  Purpose& — ^A  complaint  alleging  that 
plaintiff  had  for  a  long  time  conveyed  water  from  a  stream,  for 
mining  purposes,  by  means  of  a  ditch,  and  had  thus  acquired  a  prior 
right  to  the  enjoyment  and  use  of  the  water,  and  were  in  the  peace- 
able possession  thereof,  when  defendants  wrongfully  diverted  the' same 
and  deprived  plaintiffs  thereof,  and  were  continuing  so  to  do,  is  suffi- 
cient to  maintain  a  prayer  for  an  injunction.  (Tuolumne  Water  Co. 
V,  Chapman,  8  Cal,  392.)  No  equitable  remedy  can  be  had  for  a 
mere  past  diversion  of  a  watercourse;  but  when  the  injury  is  continu- 
ing relief  may  appropriately  be  sought  in  equity.  (/^.)  Plaintiffs  are 
owners  of  mining  claims  located  in  the  bed  of  a  creek,  and  acfendants 
own  claims  situated  on  a  hill  in  the  vicinity.  The  refuse  matter 
washed  from  defendants'  claims  is  deposited  on  plaintiffs'  claims  to  such 
an  extent  as  to  render  the  working  of  them  impiacticable.  Plaintiffs' 
claims  were  first  located,  and  are  valuable  only  for  the  gold  they  con- 
tain. Hetdy  that  plaintiffs  are  entitled  to  damages  for  the  injuries  done 
their  claims  by  such  deposit,  and  to  an  injunction  against  the  same  in 
future;  that  the  enjoyment  of  their  claims  lies  in  the  use  necessary  to 
obtain  the  gold,  and  that  to  interrupt  this  use  is  to  take  away  the  oppor- 
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tunity  to  enjoy,  and  defeat  the  object  for  which  they  were  located  and 
taken  possession  of.     Logan  v.  Driscoll,  19  CaL  623. 


JVo-  930. 

•  Against  Building  Pier  or   Wharf, 

From  constructing  or  causing  to  be  constructed  a 

certain    wharf  at   ,  whereby   vessels   cannot 

enter  or  leave  with  convenience  or  safety  at  plaintiff's 

wharf,  which  wharf  extends  from  the  foot  of 

Street  into  the  Bay  \or  state  facts  as  they  exist\. 


87.  Gommezoe. — ^That  a  nuisance  injurious  to  the  commerce  of 
a  town  may  be  enjoined  at  the  suit  of  a  private  individual  owning 
property  in  such  town,  and  being  himself  engaged  in  its  commerce, 
see  Works  v.  Junction  Railroad,  5  McLean,  425. 

88.  Perry  Rights. — An  injunction  to  protect  the  exclusive  priv- 
ilege to  a  ferry  does  not  conflict  or  interfere  with  the  right  of  a  boat  to 
carry  passengers  or  goods  in  the  ordinary  prosecution  of  commerce, 
without  the  regularity  or  purpose  of  ferry  trips;  that  remedy  applies 
only  to  one  which  is  run  avowedly  as  a  ferry  boat.  Conway  v,  Taylor, 
I  Black,  603. 

86.  Obstructing  High'ways. — It  is  material  for  a  complainant 
suing  for  an  injunction  to  prevent  a  threatened  destruction  of  a  river, 
to  state  that  he  is  engaged  in  navigating  the  waters  of  the  same. 
Spooner  v,  McConnell,  i  McLean,  337-)  A.  bill  was  filed  to  restrain  a 
railway  company  from  placing  an  obstruction  partly  on  a  public  way 
and  partl^n  the  land  of  the  plaintiff,  a  rival  railway  company,  so  as  to 
block  up  the  access  to  a  station  of  the  plaintiffs,  and  alleged  that  the 
itijuiy  caused  by  the  continuance  of  the  obstruction  would  be  irrepar- 
able, and  that  the  act  was  done  without  any  color  of  title.  On  de- 
murrer, held,  that  this  was  a  case  in  which  the  Court  would  enjoin  trespass 
by  a  stranger.  London  and  N.  W.  Railroad  Co.  v,  Lancashire  and 
Yorkshire  Railroad  Co.,  4  Law  Rep,  4  Eq,  174. 

90.  Whar&. — Where  the  Court  is  satisfied  that  a  wharf  erected  in 
tide  waters  and  upon  soil  thereunder  belonging  to  the  State  is  not  a 
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public  nuisance,  an  injunction  should  be  refused  or  dissolved,  if  one 
has  been  temporarily  granted.  (People  v,  Davidson,  30  CaL  379.) 
The  district  courts,  as  courts  of  equity,  have  no  power  to  decree  the 
destruction,  or  to  enjoin  a  purpresture  caused  by  the  erection  of  a  wharf 
in  tide  waters,  and  upon  the  soil  thereunder  belonging  to  the  States 
without  a  license  from  the  State,  unless  it  is  or  will  be  a  public  nui- 
sance, or  is  or  will  be  followed  by  some  form  of  irreparable  damage, 
or  unless  it  is  or  will  be  a  hindrance  to  the  execution  of  some  legis- 
lative act  relating  to  fishery  or  to  commerce  or  navigation.  (Id,) 
The  remedy  to  prevent  erecting  a  nuisance  in  a  bay  or  navigable  river 
is  by  injunction  at  the  suit  of  the  Attorney-General.  (2  Waf.  Edm 
on  Inj,  259;  14  N,F.  526;  2  Astr,  603;  People  v,  Vanderbilt,  26  KV. 
287;  28  N,V.  396;  25  HouK  Pr,  139;  affirmed,  S.C,  24  Id,  301;  38 
Barb.  282.)  But  an  injunction  will  not  be  granted  to  restrain  the 
erection  of  what  may  possibly  prove  a  nuisance.  Ramsey  v.  Riddle,  i 
Cranch  C  C/.  399. 


PARTNERSHIP   PROPERTY. 

J^o.  931. 

Against  Setting  or  Disposing  of  Property, 

That  defendant  be  restrained  from  selling,  assigning 
or  otherwise  disposing  of  any  of  the  property,  personal 
or  real,  belonging  to  the  co-partnership  above  named, 
and  from  collecting,  receipting,  or  otherwise  handling 
said  property  or  any  part  thereof,  except  to  retain  the 
same;  from  changing  position  of  or  transporting,  mov- 
ing or  conveying  any  of  the  personal  property  or 
moneys  of  said  co-partnership. 


9L  Interferenoe  -with  Partnership's  Property. — An  in- 
junction forbidding;  defendant  to  interfere  with  ''  any  of  the  said  part- 
nership property,  or  from  collecting  the  partnership  debts  or  other 
moneys,"  but  containing  no  reference  whatever  to  any  particular  firm 
or  co-partnership  business,  is  not  sufiiciendy  definite  to  put  the  defend- 
ant in  contempt.   Moat  v.  Holbein,  2  Edw.  188;  consult,  also,  4  Beav. 

16 
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503;    4  Sand.  716;    8    Vesey,  317;    12  Bean,  414;  3  -5etf».  388;  3 
Mam*  Gf  Got,  84,  88;  9  5«w.  609;  4  Abb,  Pr.  394. 

PUBUC  INJURIES   ENJOINED. 

92.  HoiTV'  £!i\joiiied. — Public  injuries  may  be  restrained  on  appli- 
cation of  the  Attorney-General.  (Davis  v»  Mayor  of  N.Y.,  2  Duer, 
663;  14  iV.J^.  506;  Mechling  v.  Kittaning  Bridge  Co.,  Granfs  Cases 
(Pa,)  419.)  Where  a  bill  is  filed  by  the  people,  on  the  relation  of  the 
Attorney-General,  to  enjoin  the  State  Treasurer  from  paying  money  out 
of  the  Treasuiy,  on  the  ground  of  the  unconstitutionality  of  the  act 
directing  the  Treasurer  to  make  the  payment,  and  the  Court,  on  the 
final  trial,  deny  the  injunction,  the  judgment  den3dng  the  injunction 
should  not  contain  a  clause  adjudging  and  decreeing  that  the  Treasurer 
pay  over  the  money  as  required  by  the  law.  People  v,  Pacheco,  27 
Col,  227. 

PUBLICATION   ENJOINED. 

J^o.  932. 

Against  Publishing  Book. 

From  printing,  publishing,  selling  or  exposing  for 
sale,  or  causing  or  being  in  any  way  concerned  in  the 
printing,  publishing,  or  selling,  or  exposing  to  sale,  or 
otherwise  disposing  of  any  copies  of  [describe  the  dook"], 
or  any  other  book  purporting  to  be  or  to  resemble  the 
book  so  printed,  published,  and  sold  by  or  for  plaintiff. 

93.  Ck>p3rTight. — Although  an  account  of  profits  may  be  decreed 
to  the  owner  of  a  copyright,  as  incidental  to  the  relief  by  injunction,  it 
must  be  prayed  for  in  the  bill.  It  cannot  be  decreed  if  the  bill  contains 
neither  a  prayer  for  an  account  nor  for  general  relief,  (i  Buss.  Gf  Myl. 
73;  2  Hare,  550;  Stevens  v.  Cady,  2  Curt,  C.  Ct.  200. 

94.  Iiegal  Prooeedtngs. — Publication  of  legal  proceedings  can- 
not be  restrained  by  injunction.  (Wood  v.  Marvine,  3  Duer,  674.) 
Publication  of  a  libel  cannot  be  restrained.  Brandreth  v.  Luce,  8 
Paige,  24. 
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95.  Manuscript. — ^The  publication  of  a  manuscript,  or  any  sub- 
stantial part  thereof,  without  the  author's  consent,  may  be  enjoined. 
(Bartlett  v.  Crittenden,  5  McLean,  32;  S.C.,  7  West.  Law  J,  49.)  Thus, 
the  publication  of  private  letters,  without  the  writer's  consent,  may  be 
restrained.     Bartlett  v,  Crittenden,  5  McLean,  32;  S.C,  ^   Wesi,  Law 

7.49. 

86.  Publioation. — ^As  to  restraining  publication,  see  Woolsey  v. 
Judd,  4  Duer,  385;  1 1  Haw,  Pr.  43,  and  other  cases  there  cited;  i  Macn, 
&'Gor.  25;  Hall^  Tor.  i;  4  Duer,  379;  2  Swansi.  424;  AnibUr,  737; 
2  Atk,  342;  I  HaU&  Tor,  28;  3  LawJ.(Ch,)  209;  see  ''Trade  Mark;* 
Post. 

J^o.  933. 

Against  Publishing  Private  Letter. 

From  printing,  publishing,  selling  or  causing  to  be 
sold  or  exposed  for  sale,  or  circulating,  or  in  any 
manner,  either  by  writing  or  otherwise,  making  public 

a  letter  written  by ,  on  or  about  the  ....  day 

of    ,    18. .,  and  forwarded   to    . .  .' at 

,  or  any  part  thereof  [or  for  a  number   of 

letters  written  by  A.  B.  to  C.  D.,  between  the  ....  day 

of   ,   18..,  and  the    ....    day  of   , 

18..]. 


97.  Attorney  at  JjBSfr. — ^And  so  an  attorney  who  has  appeared 
for  one  party  in  a  cause  was  enjoined  from  appearing  for  the  other 
party,  and  from  communicating  any  knowledge  which  the  confidence  of 
his  relation  had  given  him.  (19  Vesey,  261.)  This  is  certainly  law  as 
well  as  good  morals,  but  it  is  feared  that  even  a  restraining  order  would 
not  succeed  in  keeping  those  who  desired  to  from  divulging  facts 
within  their  knowledge.  It  would  seem  a  motion  for  such  an  injunction 
may  be  made  in  the  course  of  such  action,  without  commencing  a  new 
action  against  the  attorney.    Id. 
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Against  Use  of  Secret  in  Trade, 

From  selling,  or  causing  or  procuring  to  be  sold,  un- 
der the  title  and  designation  of  "Walker's  Vinegar 
Bitters,"  any  medicine  made  or  manufactured  by  the 
defendant,  or  by  or  under  his  order  or  direction;  and 
from  making  or  compounding  any  medicines  according 
to  the  secret  in  the  complaint  mentioned,  etc.,  and  from 
in  any  manner  using  the  secret  of  compounding  the  said 
medicines,  or  any  part  thereof. 


Note. — A  similar  form  will  be  found  in  Morrison  v.  Moat,  9  Hare 
(41  £ng,  Ch,)  241. 

98.  Property  Held  In  Trust. — ^Where  a  specific  article,  or  a 
specific  sum  of  money,  is  held  in  trust  for  plaintiff  by  defendant,  the 
Court  will  enjoin  the  latter  from  disposing  of  or  removing  it,  as  a 
breach  of  trust,  how  ample  soever  the  pecuniary  responsibility  of  the 
defendant  may  be.  (3  E,  D.  Smith,  296.)  It  is  aptly  said  by  the 
Court  in  the  following  case,  that  as  it  presents  an  element  of  trust,  it  is  so 
peculiarly  equitable  in  its  nature,  that  an  injunction  w^ill  be  granted 
under  circumstances  which  but  for  the  element  of  trust  would  be  en- 
tirely insufficient.  So,  a  court  will  not  restrain  the  publication  of  a 
secret  communicated  under  a  contract  not  to  reveal  it,  but  it  will  cer- 
tainly enjoin  the  same  if  acquired  surreptitiously  and  iir  breach  of  con- 
fidence.    I  Jack,  &f  W,  394. 

99.  Publication  of  a  Seoret,  although  in  violation  of  a  con- 
tract, cannot  be  restrained  (i  i  How,  Pr,  384;  3  Meriv,  160;  2  Id,  450),  1 
unless  obtained  through  surreptitious  means,  when  it  may  be.  (i  Jack,  ' 
fir*  W,  394.)  And  where  defendant  had  been  in  the  confidential  em- 
ploy of  plaintiff,  and  had  taken  extracts  from  his  books  and  papers, 
and  afterward  threatened  to  publish  the  same,  he  was  not  only  en- 
joined from  60  doing,  but  also  from  keeping  any  copies  of  such  extracts 
in  his  possession,     i  Sim,  483. 
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100.  Trusts. — ^A  cestui  que  trust  may  maintain  a  bill  for  an  in- 
junction against  his  trustee,  to  prevent  his  collecting,  appropriating,  or 
disposing  of  the  trust  property  improperly.  (St.  Luke  Hospital  v.  Bar- 
clay, 3  B latch/,  259.)  An  injunction  may  be  granted  to  restrain  two  or 
three  trustees  of  a  private  trust  from  making  a  contract  to  ihe  prejudice 
of  one  of  their  cestuts  que  trust,  and  to  their  profit,  without  the  assent  of 
the  third  trustee;  he  being  the  representative  of  the  cestui  que  trust  who 
will  be  prejudiced  by  such  contract.    Sloo  v.  Law,  3  Blatchf,  459. 
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J^o.  935. 

Quo   Warranto — From  Usurping  Office, 

From  usurping,  taking  possession  of,  interfering  with, 
or  in  any  manner  disturbing  the  plaintiff  in  the  use, 
enjoyment,  advantages  or  benefits,  of  [describe  qffice\y 
and  from  taking  the  fees  or  emoluments  of  said  office, 
and  from  doing  any  act  under  or  by  the  name  of  said 
office. 


lOL  Irreg^ar  Assessment. — ^The  fact  that  the  assessment  for 
state  and  county  taxes  for  1855-6,  in  San  Francisco  County,  was  not 
based  on  the  valuation  of  the  City  Assessor,  as  required  by  the  Act  cre- 
ating the  Board  of  Supervisors,  passed  in  1851,  is  not  a  sufficient 
ground  for  an  injunction  upon  the  collection  of  the  taxes,  as  the  party 
could  have  appealed  to  the  Board  of  Equalization  if  aggrieved.  (Mer- 
rill V,  Gorham,  6  Cat,  41.)  Where  an  assessment  and  sale  for  taxes 
would  be  void,  and  the  matters  making  them  void  do  not  appear  on  the 
fiace  of  the  Tax  Collector's  deed,  but  must  be  shown  by  intrinsic  proof, 
and  the  deed  upon  its  face  would  be  prima  facie  valid,  injunction  lies 
to  restrain  the  sale.  (Burr  v.  Hunt,  18  Cat,  303.)  An  individual  whose 
property  is  assessed  without  authority  from  a  municipal  corporation,  for 
a  local  improvement,  may  maintain  an  action  to  enjoin  its  collection, 
not  only  on  the  ground  of  avoiding  a  multiplicity  of  suits,  but,  also,  to 
remove  the  cloud  on  the  title;  (14  iV.l^.  434;)  and  the  objection  that  all 
persons  united  in  interest  are  not  joined  as  plaintiffs  is  waived  if  not 
set  iip  by  the  pleading.     Ireland  v.  City  of  Rochester,  51  Barb,  414. 
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102.  Officers. — Injunction  against  public  officers  by  their  indi- 
vidual names  would  not  bind  their  successors  or  the  public.  (Magee 
V,  Cutler,  43  Bard.  239.)  As  to  injunction  against  officers,  generally* 
restraining  them  from  acting,  see  (19  Bard,  175;  2  Add.  Pr,  251.)  As 
to  officers  of  corporations,  see  3  Smaie,  6f  Giff.  283;  19  Eng,  Z.  and 
Eq.  R,  307. 

103.  Taxes  and  Assessments. — In  all  cases  involving  simply 
the  question  of  taxation,  the  issue  is  strictly  one  at  common  law,  and 
courts  of  equity  can  take  no  cognizance  thereof;  and  in  such  case  to 
grant  an  injunction  is  error.  (Minturn  v.  Hays,  2  Cal,  590.)  Query y 
whether  a  taxpayer  can  interfere  by  injunction  to  restrain  the  per- 
formance of  a  ministerial  duty  cast  upon  public  officers  by  law,  merely 
upon  the  ground  that  the  effect  at  some  future  time,  if  certain  other 
things  be  done,  might  be  to  subject  his  property  to  taxation.  (Pattison 
V,  Board  of  Supervisors  of  Yuba  County,  13  CaL  175.)  An  injunction 
will  not  lie  to  restrain  the  collection  of  taxes  due  on  property,  unless 
it  be  shown  that  the  injury  resulting  from  the  collection,  to  the  owner, 
would  be  irreparable.  An  averment  of  this  character  must  appear  in 
the  bill,  and,  if  denied,  it  must  be  sustained  at  the  hearing.  Ritter  v. 
Patch,  12  CaL  298. 

104.  Tax  GoUeotor. — ^The  collection  of  a  tax,  even  though 
illegal,  if  attempted  to  be  collected  by  legal  officers,  cannot  be  restrained 
by  injunction.  So  held  in  (Wilson  v.  Mayor  of  N.Y.,  i  Add,  Pr,  4; 
Chemical  Bank  v.  Mayor  of  N.Y.,  Id,  79;  N.Y.  Life  Ins.  Co.  v.  Su- 
pervisors of  N.Y.,  Id,  250;  4  Duer,  192;  Dodd  ».  City  of  Hartford,  25 
Conn,  237.)  And  the  same  is  held  in  the  case  of  an  assessment  by 
local  authorities.  (Haywood  v.  City  of  Buffalo,  14  N,F.  534;  Blake  v. 
City  of  Brooklyn,  26  Bard,  301;  Bowton  v.  City  of  Brooklyn,  15  Id, 
375;  Mayor  etc.  v,  Meserole,  26  Wend,  132;  Sayre  v,  Tompkins,  23 
Mo,  443;  see  3  Ohio,  73;  6  Ohio,  53;  16  Id,  574;  18  Id,  318;  3  Id. 
370;  I  Johns,  C6.  610;  ()  Johns.  507;  9  Wheat.  738;  16  Bard,  392; 
4  E.  D,Smiih,  675;  4  Duer,  192;  14  N.Y,  534;  Mut.  Benefit  Life  Ins. 
Co.  V,  Board  of  Supervisors,  8  Bosw.  683;  Susquehanna  Bk.  v.  Su- 
pervisors of  Broome,  25  N.Y.  312;  but  see  Foot  v.  Linck,  5  McLean, 
616;  Woolsey  v.  Dodge,  6  /^.  142.)  As  to  tax  collectors  generally,  see 
(18  How.  U.S.  340;  I  Abd.  Pr.  4;  Id.  79;  Id.  250;  4  Duer,  192;  5 
Abd.  Pr.  213;  25  Conn.  237;  5  Add.  Pr.  171;  4  Add.  Pr.  333;  Id,  121; 
but  see  6 /i/.  296;  9  How.  Pr.  32;  19  Bard.  167;  23  Id.  370;  2 
Duer,  618;  I  Abd.  Pr.  466;  14  N.Y.  531;  7  Abd.  Pr.  12.)    Nor  is 
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interference  proper  on  the  ground  that  the  officials  who  imposed  the 
assessment  were  legally  disqualified  from  holding  office.  (Thatcher  v, 
Dusenbuiy,  9  How,  Pr,  32.)  But  the  United  States  Supreme  Court 
has  enjoined  the  collection  of  an  unconstitutional  tax.  Dodge  v, 
Woolsey,  18  How,  £^5".  340. 

105.  Tax  Sale. — A  court  will  not  restrain  a  sale  for  taxes,  when 
it  is  apparent  upon  the  face  of  the  proceedings,  upon  which  the  pur- 
chaser must  rely  to  make  out  a  prima  facie  case,  to  enable  him  to  re- 
cover under  the  sale,  that  the  sale  would  be  void.  (Bucknall  v.  Story, 
36  CaL  67.)  A  bill  in  equity  will  lie  to  restrain  a  sale  of  property  for 
illegal  taxes,  since  a  tax  deed  is  made  prima  facie  evidence  of  title. 
(Palmer  v,  Boling,  8  CaL  388;  Fremont  v,  Boling,  11  CaL  387;  over- 
ruling Denio  v.  Hays,  2  CaL  463 ;  Robinson  v,  Gaar,  6  CaL  275.)  Or  the 
sale  of  real  property  under  an  illegal  assessment.  (See  Heywood  v. 
City  of  Buflalo,  14  iV.-F.  545;  Van  Doren  v.  Mayor  of  New  York,  9 
Paige,  390;  also  Matthews  v.  Mayor  of  New  York,  Trans,  Feb,  10, 
1 860.)  Where  an  assessment  is  laid  upon  land  in  the  City  of  San  Fran- 
cisco, it  is  not  within  the  province  of  a  court  to  interfere  and  order  a 
sale  of  the  land  by  a  decree  rendered  in  an  injunction  suit,  instituted 
by  the  owner  of  the  land  for  the  purpose  of  preventing  a  sale  under  an 
ordinance  of  the  City.  (Weber  v.  The  City  of  San  Francisco,  i  CaL 
455.)  It  seems  that  if  the  injunction  bill  had  been  filed  before  the 
work  was  commenced,  the  Court  would  have  felt  bound  to  inquire  into 
the  regularity  of  the  assessment.    Id, 

106.  When  Iiuunotioii  will  and  will  not  Ue. — ^An  injunc- 
tion may  be  issued  to  restrain  public  officers  from  proceedings  taken 
under  an  unconstitutional  statute  which  involves  the  imprisonment  of 
the  plaintiff.  (Holt  v.  Commissioners  of  Excise,  31  Hmv,  Pr,  331.) 
That  portion  of  an  act  prescribing  that  no  injunction  shall  be  issued 
against  the  commissioners  appointed  for  the  sale  of  the  State  interest 
within  the  water  line,  is  invalid.  (Guy  v,  Hermance,  5  CaL  73;  Stone 
V.  Elkins,  24  Id,  127.)  An  injunction  restraining  the  city  officers  from 
making  payment  of  sums  for  which  the  City  is  liable  cannot  be  sus- 
tained. (Hecker  v.  Mayor  of  N.Y.,  18  Abb,  Pr,  369;  28  Haw,  Pr, 
211.)  Nor  will  the  Court  restrain  public  officers  from  issuing  bonds 
authorized  by  law,  upon  apprehension  that  the  public  officer  will  mis- 
apply their  avails.     Faulkner  v,  Metcalf,  43  Barb,  255. 

107.  Who  Cannot  be  Ei^jolned. — ^The  Government  cannot  be 
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enjoined.  (Hill  ».  United  States,  9  Haw,  Pr,  386;  United  States  v, 
Lenmore,  4  Id,  286.)  The  President  cannot  be  enjoined;  (Mississippi 
V,  Johnson,  4  Wall,  l/.S,  475;)  nor  heads  of  United  States  depart- 
ments, (i  Cranch,  166;  12  Pet,  524;  Id.  609;  Id,  497;  6  iKw.  6^6". 
100;  McElrath  v,  Mcintosh,  i  Law  Rep,  (N.S.)  399;  Walker  z;.  Smith, 
21  How,  U,S,  579.)  In  a  case  where  the  process  of  injunction  cannot 
reach  the  principal,  who  is  the  true  source  of  the  mischief,  and  in  the 
case  of  a  sovereign  State  exempt  from  all  judicial  process,  an  injunction 
may  be  awarded  to  restrain  the  agent  who  is  to  be  made  the  instrument 
of  the  wrong.  The  privilege  of  the  principal  is  not  communicated  to 
the  agent.     Osborn  v.  Bank  of  United  States,  9  Wheat.  738. 
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J^o.  936. 

Against  Undermining  Plaintiff* s  Land, 

From  digging,  undermining,  excavating  or  removing 
any  soil  from  any  land  adjoining  the  plaintiffs  premises 
[describing  them\,  which  shall  cause  the  plaintiff's  land, 
by  reason  of  the  removal  of  the  said  earth,  to  fall  away 
or  subside. 


Form. — See,  as  to  form  on  this  subject,  Farrand  v,  Marshall,  19 
Barb,  380. 

108.  Discretion  of  Court. — The  granting  and  continuing  of 
injunction  in  cases  of  alleged  trespasses  on  land  claimed  by  plaintiff, 
where  the  injury  is  likely  to  be  irreparable,  are  to  some  extent  matters 
of  discretion,  and  this  discretion  should  always  be  exercised  in  favor  of 
the  party  most  liable  to  be  injured.  (Hicks  v,  Compton,  18  Cal,  206.) 
In  the  case  of  (Stade  v,  Sullivan,  17  Cal,  102),  the  Supreme  Court  re- 
fused to  interfere  with  the  discretion  of  the  Court  below,  in  denying  an 
injunction  sought  by  a  settler  upon  public  mineral  lands,  to  protect  his 
improvements — a  dwelling  house,  milk  house,  bam,  garden,  dam,  etc. 
— against  miners  who  were  working  the  bed  of  a  ravine  a  short  distance 
in  front  of  the  house.    See  facts. 
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109.  stopping  Work  of  Mine.— If  the  plaintiffs  permit  the 
defendants  to  remain  in  possession  of  a  mining  claim  several  months, 
without  interference,  working  it  as  their  own,  and  expending  large  sums 
of  money  in  developing  it,  a  court  of  equity  will  require  a  very  clear 
and  strong  showing  to  induce  it  to  grant  or  entertain  a  preliminary 
injunction  to  stop  the  work.  (Real  del  Monte  Co.  v.  Pond  Co.,  23 
Cal.  82.)  When  the  dtle  to  the  property  is  in  dispute,  the  question 
whether  the  creditors  are  solvent  and  able  to  respond  in  damages  forms 
an  important  element  in  passing  upon  an  application  for  an  injunction 
pending  the  litigation.     Id. 

110.  Tearing  Down  Fenoes. — When  a  complaint,  in  an  action 
to  restrain  the  commission  of  trespasses,  avers  that  the  defendant  has 
torn  down  the  fences  of  plaintiff,  and  entered  his  close  for  the  purpose 
of  opening  a  private  road  across  plaintiffs  land,  under  a  claim  of  right 
founded  on  an  order  of  a  Board  of  Supervisors  laying  out  a  road,  and 
does  not  state  that  the  right  has  been  settled  in  an  action  at  law,  and 
that  the  defendant  continues  his  acts  after  a  court  of  law  has  decided 
against  him,  it  does  not  state  facts  sufficient  to  constitute  a  cause  of 
action.  (Leach  v.  Day,  27  Cal.  643.)  Courts  of  equity  may  restrain  the 
commission  of  a  trespass  about  to  be  committed,  by  taking  down  fences 
and  opening  a  road  through  the  plaintifiTs  land,  in  pursuance  of  an 
order  of  the  Board  of  Supervisors,  prematurely  made.  (Grigsby  v. 
Burtnett,  31  Q2I,  406;  Moore  v.  Massini,  32  Id.  590.)  The  threatened 
injury  must  be  irreparable;  (9  Wend.  571;  j  Johns.  Ch.  315;  Sixth 
Av.  R.R.  Co.  V.  Kerr,  28  How.  Pr.  382;  affirming  S.C.,  45  Barb. 
138;)  and  irremediable.  (Spoonerz;.  McConnell,  i  McLean^  337-)  An 
allegation  in  the  complaint  that  plaintiff  was  in  possession  of  the  land  as 
owner  when  defendant  entered  is  a  sufficient  statement  of  title  in  a  suit 
for  injunction  to  restrain  trespass.     Hicks  v.  Compton,  1 8  Cal.  206. 

• 

HI.  When  lojunotion  vrill  not  Lie. — ^Where  the  complaint 
alleged  that  in  September,  1849,  plaintiff  settled  on  a  tract  of  land,  '*the 
same  being  public  land  of  the  United  States;''  that  subsequently  H.,  a 
foreigner,  built  a  house  on  and  occupied  a  portion  of  the  tract,  and 
now  that  H.'s  executor  is  offering  the  same  for  sale,  and  plaintiff  prays 
an  injunction,  and  damages  for  the  occupation :  Held^  that  the  plaintiff 
sets  forth  no  principle  on  which  to  base  a  claim.  (O'Connor  v.  Corbitt, 
3  Cal.  370.)  For  an  apprehended  trespass,  unless  under  very  special  cir- 
cumstances, injunction  will  not  be  allowed.  For  examples  as  to  circum- 
stances «rhich  have  been  considered  sufficient,  see  (Mayor  of  N.Y.  v. 
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Conover,  5  AM.  Pr.  178;  S.C.,  confra,  5  Id.  263;  Jerome  v.  Ross,  7 
/ohfts.  Ch,  331;  and  see  generally  on  this  topic,  5  Ahb.  Pr.  180;  12 
How.  Pr.  218;  7  /^A/w.  Ch.  331;  3  CW<f  J?^/.  143;  1  Barb.  317.) 
Injunction  cannot  be'gianted,  however  clear  the  original  right  may  be, 
if  the  trespass  be  complete  and  perfect.  (Moreland  v.  Richarson,  22 
Becci).  604;  Deere  v.  Guest,  i  MyL  Gf  Cr,  622;  Att'y-Gen.  v.  N.J. 
R.R.,  2  Green  Ch.  141;  see  Perkins  v.  Warren,  6  How.Pr.  348.)  Nor 
will  it  be  granted  where  the  party  complaining  has  a  complete  and  ade- 
quate remedy  at  law.    Leach  v.  Day,  27  Cal.  643. 
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JVo.  937. 

From  Using  Plaintiff's  Trade  Mark. 

From  selling,  exposing  for  sale,  or  causing  to  be  sold 
[describe  what\  or  any  other  article  or  thing  with 
similar  labels,  or  in  like  boxes,  or  with  like  or  similar 
devices  thereon,  in  any  manner  or  by  any  means,  so 
that  the  article  so  put  up  or  sold  will  be  taken  for  that 
which  this  plaintiff  has  hitherto  put  up  and  sold  under 
the  name  and  style  and  by  the  device,  etc.,  of  [describe 
device  particularly^ .  • 


112.  Deception. — ^Where  a  deception  is  practiced  upon  the 
public  by  one  who  uses  or  imitates  the  trade  mark  of  another,  with  a 
fraudulent  intent,  to  recommend  to  purchasers  an  article  similar  in 
appearance  to  one  already  made  and  favorably  known  in  the  market, 
an  injunction'  will  be  granted  to  restrain  it.  Coffeen  v.  Brunton,  4  Mc- 
Lean^ 516;  S.C,  7   West.  Law  J.  59. 

113.  Foxm. — For  another  form,  see  Croft  v.  Day,  7  Bea:D.  84. 

114.  Pioture. — ^A  picture  may  be  matter  of  trade  mark.  Falken- 
burg  V.  Lucy,  35  Cal.  53. 
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J^o.  938. 

Against  Infringmmt  of  Sign, 

From  running,  or  in  any  manner  using  or  causing  to 
be  used,  for  the  conveyance  of  passengers,  any  omni- 
bus, having  painted,  stamped,  printed,  or  written  there- 
on the  words  or  names,  "London  Conveyance,"  or 
"  Original  Conveyance  for  Company,"  or  any  other 
names,  words,  or  devices,  painted,  stamped,  printed,  or 
written  thereon,  in  such  manner  as  to  form  or  to  be  a 
colorable  imitation  of  the  names,  words,  and  devices 
painted,  stamped,  printed,  or  written  on  the  omnibuses 
of  the  plaintiffs. 

Note — ^This  form  was  sustained  in  Knott  v,  Morgan,  (15  J^ng,  Ch,) 
3  Keen,  213. 

WASTE. 

JVo.  939. 

Affidavit  to  Obtain  Order  to  Restrain  Waste, 
[Venue.] 

A.  B.,  the  plaintiff  above  named,  being  duly  sworn, 
says  as  follows: 

I.  This  action  is  brought  [state  the  object  of  the 
action],  and  all  the  allegations  of  said  complaint  are  true, 
to  the  knowledge  of  the  deponent. 

IL   On  or  about  the days  of  the  present 

month  of ,  the  defendant  proceeded  to  cut  and 

take  off,  and  put  up  in  cord- wood,  the  wood  and  timber 
then  growing  and  being  on  said  premises,  and  has  now 
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cut  and  piled  up  on  said  premises,  ready  to  be  taken 
therefrom,  as  I  am  informed  and  believe,  several  hund- 
red cords  of  said  cord- wood,  of  the  value  of 

dollars,  and  I  further  say,  that  the  said  wood  and  tim- 
ber so  cut  and  corded  is  not  required  for  the  necessary 
reparation  of  any  fences,  buildings,  or  erections  which 
were  upon  said  premises  at  the  time  of  the  said  sale, 
nor  for  the  necessary  firewood  for  the  use  of  the  family 

of  the  said '  . ;  but,  to  the  contrary  thereof,  I  am 

informed,  and  believe  that  the  said  defendant  has  made 
preparations  to  destroy  the  remaining  wood  and  timber 
growing  upon  said  premises,  and  continues  daily  to  cut 
the  same;  and  I  am  also  informed  and  believe  that  the 
said  defendant,  together  with  one  C.  D.,  and  others 
whose  names  are  unknown  to  me,  and  to  whom  the  said 
defendant  has  contracted  or  proposed  to  dispose  of  said 
wood,  or  a  portion  thereof,  threaten  to,  and  are  actually 
proceeding,  with  their  boatmen,  cartmen,  servants,  and 
persons  in  their  employ,  to  take  and  remove  and 
dispose  of  the  said  cord-wood,  wood,  and  timber.  I 
further  say  that  the  land  so  .purchased  by  me  is  valuable 
principally  for  the  sake  of  said  wood  and  timber,  and 
that  the  destruction  thereof,  as  aforesaid,  is  a  permanent 
injury  to  the  freehold.  And  the  said  defendants,  after 
the  removal  of  said  wood,  as  I  am  informed  and  verily 
believe,  intend  to  abandon  said  land  when  the  said 
wood  is  so  removed,  and  by  such  removal  of  said  wood 
the  security  for  the  amount  yet  due  me  on  the  purchaes 
of  said  land  will  be  lost  and  rendered  of  no  value. 

III.  The  defendant  is  wholly  insolvent,  and  unable 
to  answer  the  plaintiff  in  damages  in  the  premises;  and, 
as  I  verily  believe,  I  will  be  left  without  remedy  as  to 
the  timber  already  cut  unless  the  defendant  is  enjoined 
from  removing  or  interfering  with  it. 
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115.  AfSldavit  should  State.— The  affidavit  should  allege  that 
the  injury  will  be  irreparable;  it  must  be  shown  to  the  Court  how  and 
why  it  would  be  so,  otherwise  the  extraordinary  remedy  of  injunction 
will  not  be  allowed,  especially  where  no  action  has  ever  determined 
the  plaintiff's  right.  (Waldron  ».  Marsh,  5  CaL  119.)  On  a  motion 
for  injunction  to  enjoin  waste,  the  complainant  cannot,  on  bill  and  answer, 
read  affidavits  in  support  of  his  title.  United  States  v.  Parrolt,  i 
McAU,  271. 

J^o.  940. 

Statement  on  Motion  Enjoining  Waste, 

From  pulling  down  or  otherwise  injuring  the  build- 
ings standing  on  the  premises  hereinafter  described,  or 
any  part  thereof,  or  from  committing  any  waste,  spoil, 
or  destruction  upon  the  said  premises,  and  removing 
the  fences  therefrom,  or  destroying  or  cutting  down  the 
timber  thereon,  and  from  executing  and  procuring  to  be 
executed  any  conveyance  of  the  said  premises  to  any 
person  or  persons  other  than  to  the  plaintiff,  or  as  he 
shall  direct. 

The  said  premises  are  known  as ,  and  are 

bounded  and  described  as  follows:   \description^ 


116.  Removal  of  Building. — An  injunction  will  not  be  granted 
at  the  suit  of  the  landlord  to  restrain  the  tenant  from  removing  from 
the  demised  premises  a  building  erected  by  him,  if  it  appears  that  the 
security  for  the  rent  will  thereby  be  merely  impaired  and  lessened  in 
value.  It  must  appear  that  such  security  will  be  left  inadequate  to 
secure  the  rent    Perrine  v.  Marsden,  34  Cat,  14. 
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J^o.  941. 

Against  Waste  by  Cutting  Timber. 

From  cutting  down,  felling,  barking,  or  otherwise 
wasting  or  injuring  any  timber-trees,  or  from  felling, 
digging  up,  or  removing  any  ornamental  trees  therein, 
or  underwood  standing  and  growing  on  [designate 
the  premise f\ ,  and  from  committing  any  further  or  other 
waste  or  spoil  in  or  upon  the  said  land  and  premises. 


117.  Timber  Already  Cut. — In  an  action  for  waste  in  cutting 
timber,  it  may  be  questionable  whether  injunction  is  proper  as  to  tim- 
ber already  cut,  but  the  Court  may  require  the  defendant  (having 
granted  jurisdiction),  to  give  security  to  account,  as  a  condition  of 
modifying  the  injunction  in  this  respect.  Weatherly  ».  Wood,  29 
Hem.  Pr.  404. 

118.  When  Issued. — Injunctions  to  restrain  injuries  in  the  nature 
of  waste  should  not  be  issued  before  the  hearing  on  the  merits,  except 
in  cases  of  urgent  necesssity,  or  when  the  subject  matter  of  the  com- 
plaint is  free  from  controversy,  or  irreparable  mischief  will  be  produced 
by  its  continuance.  But  in  all  cases  where  the  right  is  doubtful,  the 
Court  should  direct  a  trial  at  law,  and  in  the  meantime  grant  a  tempo- 
raiy  injunction  to  restrain  all  injurious  proceedings,  if  there  be  danger 
of  irreparable  mischief.    Hicks  v.  Michael,  15  Col,  107. 


J^o.  942. 

Against  Destroying  Ornamental  Trees. 

• 

From  committing  waste,  spoil,  or  destruction  on  [desig- 
nate the  premises']^  and  from  cutting  down  any  timber 
or  other  trees  growing  upon  the 'said  estates,  which  are 
planted  or  growing  there  for  the  ornament  of  the  said 
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house,  or  which  grow  in  lines,  walks,  vistas,  or  other- 
wise for  the  ornament  of  said  houses,  or  of  the  gardens, 
parks,  or  pleasure  grounds  thereunto  belonging;  and, 
also,  to  restrain  him,  his  servants,  workmen,  and  agents, 
from  cutting  down  any  timber  or  other  trees,  and  from 
changing  or  removing  the  walks  or  drives  therein,  or 
widening  or  moving  the  same. 


119.  Jnivay  Ineparalde. — Plaintiff  takes  up  two  hundred  and 
twelve  acres  of  land  under  the  Possessory  Act  of  this  State,  incloses  it, 
and  plants  it  with  fruit  and  ornamental  trees  and  shrubbeiy.  Defend- 
ants enter  upon  a  portion  of  the  tract  for  mining  purposes,  dig  up  and 
destroy  the  trees  and  shrubbeiy,  and  threaten  to  continue  such  tres- 
passes— claiming  the  right  so  to  do  by  paying  to  plaintiff  the  money 
value  of  the  trees,  etc.  Plaintiff  sued  for  damages  for  the  trespasses 
committed,  and  asks  a  perpetual  injunction  against  future  trespasses. 
Verdict:  "We,  the  jury,  award  the  plaintiff  forty-two  dollars  damages." 
Judgment  accordingly,  the  Court  refusing  to  perpetuate  the  injunction. 
Plaintiff  had  recovered  a  similar  verdict  in  a  previous  suit.  Held,  that 
the  verdict  is  conclusive  of  the  rights  of  the  parties,  and  that  perpetual 
injunction  against  the  trespasses  should  issue;  that  the  nature  of  the 
property  destroyed,  and  threatened  to  be  destroyed,  is  such  that  the 
injuiy  is  irreparable;  that  plaintiff  is  not  bound  to  take  the  mere  money 
value  of  the  trees,  as  they  may  possess  a  peculiar  value  to  him.  Daub- 
enspeck  v.  Grear,  18  Cai.  443- 


JVo.  943. 

Against  Working  a  Mine, 

From  working  the  ledges,  veins,  spurs,  angles  or 
seams  of  gold,  silver,  copper  or  iron,  and  other  minerals 
lying  in,  upon,  or  under  the  [designate  lands\  and 
Trom  digging,  getting,  and  carrying  away  or  selling  or 
disposing  of  the  gold,  silver,  copper,  iron,  and  other 
minerals  produced  therefrom,  or  from  mining  any 
quartz  or  other  rock  which  contains  the  same. 
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120.  Mining  Claim. — When  the  title  to  a  mining  claim  is  in 
controversy,  an  injunction  may  be  granted  to  preserve  the  property 
pending  the  litigation.     Hess  v.  Winder,  34  Cal,  270. 


Order  to  Show  Cause  why  Injunction  should  not  he  Granted, 

[Title.] 

To ,  defendant: 

On  the   annexed  affidavit  let  the  defendant  show 

cause   before   me,   at    ,  on   the    day   of 

,  18..,  why  an  injunction  should  not  be  grant- 
ed, restraining  him  from  \state  acts  to  be  enjotnecr\ ,  and 
for  such  other  or  further  relief  as  may  be  just.  It  is 
further  ordered  that  said  defendant,  his  agents  and 
servants,  be,  in  the  mean  time,  restrained,  and  be  here- 
by forbidden  to  suffer  or  commit  any  of  said  acts,  until 

the  further  order  of  the  Court. 

J.  C. 

[Date.]  Judge  of Court, 


121.  Appeal  from  Order. — An  appeal  from  an  order  refusing 
no  grant  an  injunction  upon  such  hearing,  or  from  an  order  dissolving 
an  injunction,  does  not  create  an  injunction  or  prolong  the  restraining 
order  in  the  former  case,  nor  revive  it  in  the  latter,  pending  the  appeal. 
(Hicks  ».  Michael,  15  Cal.  107.)  An  injunction  is  not  dissolved  or 
superseded  by  appeal  taken.  (Merced  Min.  Co.  v,  Fremont,  7  Cal, 
130.)  So,  a  pendency  of  motion  for  new  trial  does  not  operate  as  a 
suspension  of  an  injunction.     Ortman  v,  Dixon,  9  Cal,  23, 

122.  Bonds  Given. — ^The  usual  bond  being  given,  an  order  was 
made  to  show  cause  (Aug.  29th)  why  an  injunction  should  not  issue. 
A  restraining  order,  in  the  "  mean  time,"  issued.  The  case  was  con- 
tinued until  October  loth,  when,  on  hearing,  the  order  was  dissolved, 
injunction  denied,  and  suit  dismissed.  Action  on  the  bond :  Held^  that 
the  restraining  order  embraces  the  time  between  its  issuance  and  Uie  hear- 
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ing:,  and  the  damages  may  be'  had  beyond  August  29th.  (Prader  v. 
Purkett,  13  Cai.  588.)  Even  if  a  chancellor  has  no  power,  under  the 
one  hundred  and  sixteenth  section  of  the  Practice  Act,  to  require  an 
undertaking  upon  the  issuance  of  the  restraining  order,  still,  having 
taken  jurisdiction  of  the  general  subject  of  litigation,  he  has  power, 
aside  from  the  Statute,  to  order  such  undertaking,  or  to  make  any  other 
order  in  the  progress  of  the  case  for  the  furtherance  of  the  objects  of 
the  litigation  and  the  protection  of  its  subject  matter.  Prader  v.  Pur- 
kett, 13  Cal  588. 

1523.  Hoaxing. — If  the  Court  or  Judge  deem  it  proper  that  the 
defendant,  or  any  of  several  defendants,  should  be  heard  before  grant- 
ing the  injunction,  an  order  may  be  made  requiring  cause  to  be  shown, 
at  a  specified  time  and  place,  why  the  injunction  should  not  be  granted; 
and  the  defendant  may,  in  the  meantime,  be  restrained.    Cai.  Pr,  Ac/, 

§  116;  N.r.  Code,  §  223. 

# 

124.  Order  to  Shoixr  Gause. — ^The  object  of  the  practice  of 
issuing  an  order  to  show  cause  before  granting  the  injunction  is  to 
enable  the  parties  to  present  the  case  on  the  merits.  Hicks  v,  Mich- 
ael, 15  Cai.  107. 

125.  Order  Refused. — Where,  under  the  one  hundred  and  six- 
teenth section  of  the  Practice  Act,  an  order  is  made  to  show  cause  why 
an  injunction  should  not  be  granted,  and  restraining  defendants  until 
the  hearing,  and  on  the  hearing  upon  the  order  the  injunction  is 
refused,  the  restraining  order  expired  by  limitation.  Hicks  v.  Michael, 
15  Cai.  107. 


Jfo.  945. 

Preliminary  Injunction,  with  Order  to  Shew  Cause  why  it  should  not 

Continue, 
[Title.] 

On  the  sworn  complaint  in  the  above-entitled  action, 
and  on  the  affidavit  of  A.  B.  therein,  a  motion  being 
made  by  E.  F.,  of  counsel  for  the  plaintiff,  for  a  prelim- 
inary injunction  against  the  defendant,  and  sufficient 
reason  appearing  why  the  same  should  be  granted: 

17 
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It  is  hereby  ordered  that,  until  the  further  order 
ot  this  court  [state  acts  to  be  enjoined^. 

And  on  the  complaint  in  this  action,  and  said  affida- 
vit of  A.  B.,  let  the  defendant  or  his  attorney  show 

cause  before  this  court,  on  the  ....  day  of 

instant,  at  ....  o'clock  a.m.  on  that  day,  at  the  City 
Hall  in  the  City  of  San  Francisco,  why  the  foregoing 
order  should  not  be  continued  in  full  force,  and  until 
the  final  judgment  and  decree  in  this  suit;  and  until  the 
foregoing  order  is  modified,  let  the  same  be  in  full  force 
and  effect. 

I.e., 

[Date.]  Judge  of OmrL 

126.  Order  Continued. — In  the  following  case,  it  was  held  that 
the  temporaiy  injunction  granted  on  filing  the  complaint  should  not 
have  been  dissolved  before  the  hearing;  that  on  the  facts  stated  in  the 
complaint,  an  action  for  damages  would  be  fruitless;  that,  although  the 
complaint  does  not  aver  absolute  insolvency  of  defendants,  still  enough 
is  averred  to  satisfy  the  Court  that  a  judgment  for  damages  would  be 
worthless,  and  hence  the  injunction  ought  to  have  been  continued. 
Hicks  V,  Compton,  18  CaL  206. 

InjuncHon-Order  after  Ord&  to  Shaw  Cause. 
[Title.] 

On  the  return  of  the  order  to  show  cause  made  by 

me  in  the  above  entitled  action,  on  the day  of 

»  1 8 . . ,  and  returnable  this  day,  after  hearing 

E.  F.  for  the  plaintiff,  and  G.  H.^for  the  defendant,  no 
sufficient  cause  to  the  contrary  being  shown: 

It  ts  ordered,  that  the  said  order  to  show  cause  be, 
and  the  same  hereby  is,  made  absolute,  on  the  said 
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plaintiff  executing  and  filing  a. written  undertaking  pur- 
suant to  the  Statute  and  the  practice  of  the  Court,  to 
the  effect  that  he  will  pay  the  said  defendant  such  dam- 
ages, not  exceeding  the  sum  of dollars,  as  he 

may  sustain  by  reason  of  the  injunction,  if  the  Court 
shall  finally  decide  that  the  plaintiff  is  not  entitled 
thereto.  And  I  order  that  the  said  defendant,  and  his 
agents  and  servants,  be  enjoined  and  restrained  [siaie 
acts  to  be  enjoined^  until  the  further  order  of  the  Court. 

[Date.]  [Signature.] 

127.  Note. — It  will  be  readily  observed  by  the  practitioner  that  the 
language  of  each  restraining  order  is  necessarily  changed  according  to 
the  facts  of  each  case,  and  the  object  being  to  inform  the  party  against 
whom  the  order  runs,  in  clear  and  unmistakable  terms,  what  he  is  for- 
bidden from  doing,  the  briefer  the  order  the  clearer  it  will  be;  lengthy 
and  wordy  injunction  orders  should  be  avoided. 

128.  Ins]Liffioient  Grounds. — Bill  for  an  injunction  'to  restrain 
defendants  from  taking  possession  of  certain  real  estate,  a  warehouse 
and  wharf.  Complaint  avers  plaintiff's  title  to  the  property,  and  their 
possession;  that  defendants  have  conspired  together,  and  are  threatening 
to  take  by  force  the  property  from  plaintiffs,  and  are  making  prepara- 
tions and  using  violent  means  to  drive  plaintiffs  and  their  workmen 
from  the  premises; '  that  plaintiffs  are  in  possession  of  teams,  car- 
riages, etc.,  for  transporting  goods  from  said  warehouse  and  wharf  to 
Los  Angeles,  as  a  business  connected  with  said  premises;  and  that 
unless  defendants  are  restrained  from  executing  their  threats,  plaintiffs 
will  be  ruined  in  their  business,  and  their  property  be  destroyed. 
Heldy  that  these  allegations  are  insufficient  to  authorize  an  injunc- 
tion, there  being  no  averment  of  insolvency  of  defendants,  and  the 
complaint  not  showing  that  there  is  no  adequate  remedy  at  law.  (Tom- 
linson  v,  Rubio,  16  CaL  202.)  The  answer  in  chanceiy  of  a  corpo- 
rated  body  under  its  common  seal,  denying  the  equity  of  the  bill,  is 
sufficient  to  warrant  a  denial  of  an  injunction,  or  to  dissolve  it  if 
granted.  (Haight  v.  Proprietors  of  the  Morris  Aqueduct,  4  Wash,  C. 
Ct,  601.)  A  mere  denial  in  the  answer  of  the  equity  of  the  bill  will 
not  prevent  the  Court  from  looking  into  the  law  and  the  facts  of  the 
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case  on  a  motion  for  a  special .  injunction,  and  granting  or  refusing 
according  to  its  discretion.    Cleun  v.  Brewer,  2  Curt,  C.  Ci,  506. 


JVo.  947. 

Order  Resiraimng  Waste, 
[Title.] 

m 

On  the  annexed  affidavit  of  A.  B.,  and  on  motion  of 
E.  F.  his  counsel: 

It  is  ordered,  that  the  defendant  be  restrained  and 

prohibited  from  \kere  insert  statement  in  motion'],  and 

from  committing  any  further  waste  upon  the  premises 

therein  described, 

[Signature  of  Judge.] 
[Date.] 

J^o.  948. 

Injunction  by  the  Court, 
[TrrLE.] 

The  people  of  the  State  of  California, 

To ,  send  greeting: 

The  above-named  plaintiff  having  filed  his  complaint 

in  the  District  Court  of  the Judicial  District, 

against  the  above-named  defendants,  praying  for  an  in- 
junction against  said  defendants,  requiring  them  to  re- 
frain from  certain  acts  in  said  complaint  and  hereinafter 
more  particularly  mentioned:  On  reading  the  said  com- 
plaint in  this  action,  duly  verified  by  A.  B.,  and  it  satis- 
factorily appearing  to  the  Judge  of  our  said  Court  there- 
from that  it  is  a  proper  case  for  an  injunction,  and  that 
sufficient  grounds  exist  therefor,  and  the  necessary 
undertaking  having  been  given: 
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We  therefore,  in  consideration  thereof,  and  of  the 
particular  matters  in  said  complaint  set  forth,  do  strictly 
command  you,  and  each  of  you,  your  and  each  of  your 
servants,  agents,  attorneys,  employes,  and  all  persons 
acting  under  the  control,  authority,  or  direction  of  you 
or  either  of  you,  from  [tnseri  matter  prohibited^. 

Witness,   Hon ,  Judge   of  the    

Judicial  District,  at  the  Court  House  in  the 

County  of ,  and  the  seal  of  the  said  Court, 

this day  of ,  18 . .  • 

> 

CUrk, 


y 


[Seal  of  Court.]  Deputy  Clerk. 


129.  Form. — No  particular  form  of  order  to  restrain  is  necessary. 
The  substantial  thing  is  an  authentic  notification  to  the  defendants  of 
the  mandate  of  the  Judge,  which  they  must  then,  at  their  peril,  obey. 
(Summers  v.  Parish,  10  CaL  347.)  The  language  should  be  so  clear 
and  explicit  that  an  unlearned  man  can  understand  it,  without  employ- 
ing counsel  to  advise  him  what  he  has  a  right  to  do.  (Lawrie  v.  Lawrie, 
9  Paige,  234;  Clark  v,  Clark,  25  Barb,  76.)  And  should  contain  suffi- 
cient to  apprise  the  party  what  he  is  restrained  from  doing,  though  how 
faractual  knowledge  of  its  purpose  on  the  part  of  the  defendant  may 
affect  this,  see  Sullivan  v,  Judah,  4  Paige,  444;  Byrne  v,  Stevens,  4 
Edw.  119. 

130.  Penalty. — ^According  to  the  practice  of  the  third  circuit 
no  money  penalty  is  inserted  in  an  injunction.    Low  v,  Hauel,  i  Watt, 
jr.  C.  CL,  345. 

131.  Title  to  Property. — ^There  is  no  occasion  that  the  plaintiff 
should  first  establish  his  title  at  law  before  he  can  obtain  the  injunction 
when  the  averment  of  his  right  in  the  complaint  is  admitted  by  demurrer. 
Tuolumne  Water  Co.  v.  Chapman,  8  CaL  392. 

132.  To  ixrhom  Direoted. — ^Though  an  injunction  should  not  in 
general  be  directed  to  persons  not  parties  in  the  action  (Iveson  v^ 
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Harris,  7  Vks,  257;  Fellows  v.  Fello\ys,  4  Johns,  Ch.  as;  Ch^hse  v. 
Chase,  i  Paige,  198;  Watson  v.  Fuller,  9  Hotv.  Pr.  425;  People  ». 
N.Y.  Common  Pleas,  3  Abh,  Pr,  181;  Bloomfield  v,  Snowdon,  2 
Paige,  355;  Sage  v.  Quay,  Clarke,  347;  Edmonston  «>.  McLoud,  19 
Barb,  361),  yet  the  defendant  cannot  object  to  it  on  this  ground; 
(Tradesman's  Bk.  v,  Merritt,  1  Paige,  304;  Fellows  v.  Fellows,  \  Johns,, 
Ch,  25.)  But  it  is  usual  and  proper  to  express  that  the  agents,  attorneys 
and  servants  of  the  defendants  are  enjoined;  whether  they  are  named 
or  not,  they  are  bound  by  it,  if  they  have  notice  of  it.  (Mayor  of  N.Y. 
V,  Conover,  5  Mh,  Pr,  252,)  It  seems  in  New  York  the  Court  will 
not  enforce  obedience  on  such  an  injunction  on  an  ex  park  application 
for  an  attachment.  (Watson  v.  Fuller,  9  Hcv),  Pr,  426.)  And  an  in- 
junction against  persons  not  parties  is  operative  only  as  a  notice  to  such. 
Sage  27.  Quay,  Clarke,  348;  Edmonston  v,  McLoud,  19  Barb,  361. 

188.  When  may  be  Grcuited. — Granting  and  continuing  injunc- 
tions rests  very  much  in  the  sound  discretion  of  the  Court,  to  be  governed 
by  the  nature  of  the  case.  (Hicks  v.  Michael,  1 5  Cal,  107.)  And  this 
discretion  should  always  be  exercised  in  favor  of  the  party  most  liable 
to  be  injured.  (Hicks  v,  Compton,  18  CaL  206.)  The  abuse  of  dis- 
cretion in  granting  the  writ  of  injunction  should  be  guarded  against. 
(De  Witt  V,  Hays^  2  Cal,  463.)  An  order  or  writ  may  be  granted  by 
the  Court  in  which  the  action  is  brought,  or  by  a  judge  thereof,  o^  by 
a  county  judge;  and  when  made  by  a  judge,  may  be  enforced  as  the 
order  of  the  Court.     Ccd,  Pr,  Act,  §  \\\\  N,F,  Code,  §  2x8. 


Order  of  Injunction — By  the  Judge. 

[Title.] 

To  C.  D.: 

I.   The  above  named  plaintiff  having  commenced  an 

action  in  the  District  Court  of  the Judicial 

District  of  the  State  of ,  in  and  for  the  County 

of ,  against  the  above  named  defendant,  and 

having  prayed  for  an  injunction  against  the  said  defend- 
ant, requiring  him  to  refrain  frorn  certain  acts,  in  said 
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complaint  and  hereinafter  more  particularly  men- 
tioned: On  reading  the  said  complaint  in  said  action, 
duly  verified  by  the  oath  of  said  plaintiff,  and  it  satis- 
factorily appearing  to  me  therefrom  that  it  is  a  proper 
case  for  an  injunction,  and  that  sufificient  grounds  exist 
therefor,  and  the  necessary  undertaking  having  been 
given: 

11.    It  is  therefore  ordered  by  me,  the  Judge  of  said 

District  Court  of  the Judicial  District,  that 

until  further  order  in  the  premises,  you,  the  said  CD-, 
and  all  your  counselors,  attorneys,  solicitors,  and  agents, 
and  all  others  acting  in  aid  or  assistance  of  you,  and 
each  and  every  one  of  you,  do  absolutely  desist  and 
refrain  from  [insert  the  matter  prohibitec[\. 

J.  c, 

[Date.]  Judge, 

J^o.  950. 

InjuncHcn — By  cu  Judge  tnU  0/  C&un. 

To .,  defendant: 

For  the  causes  stated  in  the  annexed  complaint 
and  affidavits,  you  are  commanded  to  refrain  from 
\state  matter  prohibited^  until  the  further  order  of  the 
Court. 

J.  c, 

[Date.]  Judge  of  the CourL 


SERVICE   OF    INJUNCTION. 


133*  When  granted  on  the  complaint,  a  copy  of  the 
complaint  and  verification  attached  shall  be  served  with 
the  injunction.     (Ca/.  Pr.  Act,  §   113.)     The  Statute 
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points  out  no  mode  for  service  of  an  injunction;  but  in 
conformity  with  the  provisions  relative  to  the  summons, 
delivery  of  a  copy  is  essential  to  personal  service  where 
that  is  required;  but  whether  it  would  be  necessary  to 
exhibit  the  original,  unless  specially  requested  by  the 
party  served,  no  opinion  is  here  expressed.  (Edmond 
V,  Mason,  16  CaL  386.)  When  granted  upon  affidavit, 
a  copy  of  the  affidavit  shall  be  served  with  the  injunc- 
tion.    CcU.  Pr.  Acty  §  1 1 3. 

1 34.  A  writ  placed  in  the  Sheriff's  hands  on  Sunday 
cannot  be  officially  received  by  him  on  that  day.  It  can 
only  be  considered  officially  in  his  hands  when  Sunday 
has  expired.  (Whitney  i'.  Butterfield,  13  Cat.  335.)  A 
party  against  whom  an  injunction  has  been  issued  is  not 
bound  to  obey  it  until  after  due  service  thereof  on  him ; 
giving  him  verbal  notice  that  an  order  enjoining  him 
has  been  made  is  not  sufficient.  (Elliott  v.  Osborn,  i 
CaL  396.)  It  seems,  if  a  party  be  in  court  at  the  time 
an  injunction  order  is  made,  and  thus  has  personal 
knowledge  of  the  order,  that  he  would  be  bound  there- 
by, (/flf.)  An  injunction  order,  and  due  service  there- 
of on  the  party  enjoined,  do  not  operate  to  enlarge  the 
time  within  which  an  act  is  required  to  be  done  by  the 
party  procuring  the  order.  {Id.^  Where  the  plaintiff 
in  an  injunction  suit  endeavored  to  entrap  the  defendant 
into  a  violation  of  the  injunction:  Heldy  that  the 
plaintiff  should  be  charged  with  the  costs  of  an  applica- 
tion for  an  attachment  made  by  him.  Sparkman  v. 
Higgins,  2  B latch.  29. 

185.  Contempt. — An  attachment  for  disobeying  an  injunc- 
tion may  be  granted.  (Munroe  v,  Harkness,  i  Cranch  C  CV.  157.) 
The  Court  may  imprison  for  a  contempt  in  violating  an  injunction. 
Monroe  v.  Bradley,  i  Cranch  C.  Ci.  158;  see  Cal  Pr.  Act,  §  482. 
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DISSOLVING   INJUNCTION. 

JTo.  951. 

Notice  of  Motion  to  Dissolve. 
[Title.] 

To : 

Please  take  notice,  that  on  [designate  papers],  the 

undersigned  will  move  the  Court,  at     ,  on  the 

day  of ,  1 8 . ;,  at  . . . .  o'clock  in  the  fore- 
noon, or  as  soon  thereafter  as  counsel  can  be  heard,  that 
the  injunction  issued  in  this  action  be  dissolved;  and  for 
such  other  or  further  relief  as  may  be  just. 

[Date.]  [Signature.] 


185.  Damages  on  Dissolution. — Defendant  may  recover  dam- 
ages though  the  court  had  no  jurisdiction.  (Cumberland  Coal  Co.  v, 
Hoffman  Steam  Coal  Co.,  39  Barb.  16;  S.C.,  15  Abb.  Pr.  78.)  And 
the  measure  of  damages  is  the  value  of  the  property.  (Barton  v.  Fisk^ 
^o  N.y.  166.)  Fees  of  counsel  should  not  be  included.  (Ah  Shaie 
V.  Quan  Han,  3  Cat.  216;  Tracks  v.  Schmidt,  18  Ahb.  Pr.  307.)  The 
fees  of  an  attorney  employed  to  resist  injunction  cannot  be  recovered 
as  damages,  unless  they  have  been  paid.  The  fact  that  the  plaintiff  is 
subject  to  a  liability  to  his  attorney,  without  showing  actual  payment  to 
him,  is  insufficient.  (Wilson  v.  McEvoy,  25  Cat.  170.)  The  plaintiff 
in  an  action  on  an  injunction  bond  is  not  entitled  to  a  judgment  for 
damages  for  expenses  incurred  for  attorneys'  fees  and  in  procuring  testi- 
mony, unless  he  proves  that  he  has  actually  paid  the  attorney  and  the 
expenses  of  procuring  testimony.  (Prader  v.  Grim,  28  Cat.  11.)  The 
usual  bond  being  given,  an  order  was  made  to  show  cause  (Aug.  29) 
why  an  injunction  should  not  issue.  A  restraining  order,  in  the  "mean 
time,"  was  issued.  The  case  was  continued  until  October  loth,  when, 
on  hearing,  the  order  was  dissolved,  injunction  denied,  and  suit  dis- 
missed.   Aption  on  the  bond.  Held,  that  the  restraining  order  embraces 
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the  time  betv^een  its  issuance  and  the  hearing,  and  that  damages  may 
be  had  beyond  August  29th.     Prader  v.  Grim,  13  CaL  585. 

136.  Defense  in  Action  on  Bond. — In  an  action  for  damages 
on  an  undertaking  given  on  suing  out  an  injunction,  the  defendants  can- 
not object,  by  way  of  defense,  that  they  ought  not  to  pay  the  damages 
which  they  contracted  to  pay,  because  the  business  which  they  enjoined, 
and  for  the  stoppage  of  which  damages  are  claimed,  was  a  public  nui- 
sance.   Cunningham  v.  Breed,  3  Cal.  384. 

137.  Dismissal  of  Suit. — ^A  judgment  dismissing  a  suit,  in  which 
a  temporary  injunction  had  been  granted  for  want  of  prosecution, 
amounts  to  a  determination  by  the  Court  that  the  injunction  was 
improperly  granted;  and  after  such  judgment  suit  lies  upon  the  injxmc- 
tion  bond.  (Dowling  v,  Polack,  18  Cai,  625.)  Where  an  injunction 
is  dissolved,  ahd  the  suit  in  which  it  issued  is  dismissed  by  the  action  Qf 
the  party,  this  is  no  admission  that  the  injunction  was  improperly  sued 
out.  In  such  case,  to  maintain  an  action  on  the  bond,  it  must  be  shown 
that  there  was  no  proper  cause  for  the  injunction.  Galson  v,  White- 
side, 3  Cal,  309. 

138.  Efifeot  of  Ans'wer. — Upon  a  motion  to  dissolve  an  injunc- 
tion, an  averment  in  an  answer  not  responsive  to  any  allegation  in  the 
bill  is  not  per  se  evidence  against  the  complainant.  The  answer  of  the 
defendant,  in  order  to  be  evidence  in  his  favor,  must  respoi^d  to  a  fact 
averred  in  the  bill,  and  not  to  a  mere  inference  of  law.    (17  Johm,  366; 

1  Wash,  C,  0.  225;  Id,  389;  I  Call,  286,  394;  3  Id,  44;  i  Mun,  373; 

2  Id,  298;  2  Wheat,  383;  2  Johns,  Ch,  287;  i  Har,  6f  G.  28;  Robin- 
son V,  Catbcart,  2  Cranch  C,  C/,  590;  United  States  v,  Parrott,  i  Mc- 
All,  271.)  If  an  answer  denies  the  equities,  it  will  be  dissolved; 
(Hagard  v,  Hudson  Riv.  Bridge  Co.,  27  Haw.  Pr,  296;)  but  without 
prejudice.  {Id^  But  it  does  not  follow  necessarily  that  the  injunction 
should  be  dissolved  in  such  case.  Carpenter  v,  Danforth,  19  Alb, 
Pr,  225. 

)38«  Ef^t  of  Al^eaL — An  injunction  is  not  dissolved  or  sns- 
perseded  by  appeal  taken.  (Merced  Mining  Ca  v,  Fremont,  7  Cal. 
130.)  So,  an  ap[)eal  from  an  order  dissolving  an  injunction  does  not 
prolong  the  restraining  order.     Hicks  v.  Michael,  15  Cal,  107. 

140.  Efibet  of  Dissolution. — ^The  dissolution  of  an  injunction 
is  a  technical  breach  of  the  injunction  bond    (Stone  v.  Cason,  i  Or, 


DISSOLVINa   INJUNCTION.  267 

100.)  Where  an  injunction  has  been  dissolved,  and  afterward  rein- 
stated, and  is  still  pending,  no  suit  can  be  maintained  on  the  injunction 
bond,  as.  for  a  breach  of  it.    Bentley  v.  Joslin,  HempsL  218. 

141.  Ozoimda  of  NoUoe. — If  upon  such  application  it  satisfac- 
torily appear  that  there  is  npt  sufficient  ground  for  the  injunction,  it 
shall  be  dissolved;  or  if  it  sati3facborily  appear  that  the  extent  of  the 
injunction  is  too  great,  it  sh^ll  be  modified.  {CaL  Pr,  Ad,  §  119.) 
An  injunction  was  dissolved  on.  the  grounds:  First ,  That  the  affidavit 
and  papers  on  which  it  was  granted  were  not  legibly  written;  Second^ 
That  the  injunction  had  not  been  served  personally;  Third,  That  the 
papers  had  not  been  filed.  (Johnson  v,  Casey,  28  Ifow,  Pr.  492.) 
The  grounds  of  the  injunction  cannot  be  inquired  into  in  suit  upon  an 
injunction  bond.  The  court  in  which  the  injunction  suit  is  tried  must- 
determine  whether  the  injunction  was  properly  or  improperly  issued;, 
and  a&er  such  determination,  and  i>ot  before,  does  an  action  lie  on  the 
bond.    Powling  v,  Polack,  18  Cal,  625.. 

142.  Iiyunotion  Gxanted,  withput  Notice. — If  an  injunc- 
tion be  granted  without  notice,  the  defendant,  at  any  time  before  the 
trial,  may  apply,  upon  reasonable  notice  to  the  judge  who  granted  the 
injunction,  or  to  the  court  in  which  the  action  is  brought,  to  dissolve 
or  modify  the  same.  (Cal.  Pr,  Act,  §  ii8;  N.Y.  Code,  §  225.)  The 
motion  may  be  made :  First,  Upon  the  complaint  and  affidavits,  or,  ia 
other  words,  the  papers,  whatever  they  may  have  been,  upon  which  the 
injunction  was  granted;  or.  Second,  Upon  the  papers  upon  which  the 
injunction  was  granted,  afid  affidavits  on  the  part  of  defendant,  with  or 
without  answer.  If  the  defendant  rests  his  motion  upon  the  papers 
upon  which  the  injunction  is  granted,  the  plaintiff  can  make  no  further 
showing,  but  must  stand  upon  his  complaint,  or  his  complaint  and 
affidavits,  as  the  case  may  be.  If,  however,  the  defendant  makes  a 
counter  showing  by  affidavit,  with  or  without  the  answer,  the  plaintiff 
may  meet  it  with  a  further  showing  on  his  part.  If  the  defendant 
moves  upon  what  he  has  prepared  as  his  verified  answer,  he  makes  it 
an  affidavit,  in  the  sense  of  the  S^tute^  for  all  the  purposes  of  his  motion, 
and  he  cannot  deprive  the  plaintiff  of  his  rights  to  reply  by  calling  it 
an  answer  instead  of  an  affidavit  (Falkinburgh  v.  Lucy,  35  CaL 
52.)  It  is  no  ground  for  dissolving  an  injunction  upon  a  motioil 
made  upon  the  complaint  alone,  if  the  facts  alleged  in  the  complaint 
are  sufficient  to  entitle  the  plaintiff  to  an  injunction.  Fuhn  v,  Webber, 
CaL  Sup.  a.,  Oct.  T.,  1869. 


268  INJUNCTION. 

148.  Judgment,  Efibot  of. — ^When  suit  is  brought  to  set  aside 
a  judgment  on  the  ground  of  fraud,  and  a  restraining  order  is  issued 
in  such  suit  at  the  instance  of  the  plaintiff,  and  subsequently,  at  a  final 
hearing,  the  Court  decides  that  such  judgment  was  not  fraudulent,  but 
valid:  HM^  that  the  effect  of  such  judgment  is  that  plaintiff  was  not 
entitled  to  the  restraining  order.  (Hayman  v.  Landers,  12 
CaL  107.)  Plaintiffs  sue  defendants  for  damages  for  their  alleged  tres- 
passes upon  a  certain  portion  of  quartz  mining  claims,  alleged  in  the 
complaint  to  be  the  property  and  in  the  possession  of  plaintiffs,  ask- 
ing an  injunction  against  further  trespasses,  which  was  granted,  the 
complaint  averring  the  insolvency  of  defendants.  The  defendants 
deny  all  the  allegations  of  the  complaint,  and  claim  ownership.  The 
juiy  found,  generally,  for  defendants,  then  moved  to  amend  the  judg- 
ment by  adding  thereto  the  words,  "and  that  the  injunction  heretofore 
granted  be,  and  the  same  is  hereby  dissolved,"  which  was  refused; 
but  the  judgment  was  so  modified  as  to  permit  defendants  to  work  the 
surface  diggings  set  up  in  their  answer.  Htld^  that  the  action  ^.mounted 
to  an  action  of  trespass,  with  an  injunction  as  auxiliary  thereto;  and 
that  the  action  itself  having  ^led  by  the  verdict  for  defendants,  the 
injunction  falls  with  it,  and  should  have  been  dissolved.  Brennan  v, 
Gaston,  17  CaL  372. 

144.  Motion  on  Complaint  and  AnsiT^er.^— Where  a  mo- 
tion to  dissolve  an  injunction  is  made  upon  bill  and  answer  alone,  the 
general  rule  is  to  dissolve  the  injunction,  if  the  answer  denies  all  the 
equities  of  the  bill.  There  are  exceptions  to  the  rule,  but  they  depend 
upon  the  special  circumstances  of  the  particular  cases.  (Gardiner  v. 
Perkins,  9  CaL  553;  Johnson  v.  Wide  West  M.  Co.,  22  CaL  479;  Bur- 
nett V.  Whitesides,  13  CaL  156;  Real  del  Monte  Co.  v.  Pond  Co.,  23 
CaL  82.)  Where  an  injunction  was  granted  on  the  complaint,  restrain- 
ing defendants  from  surveying  or  selling  the  premises  pending  suit,  it 
was  dissolved  on  filing  an  answer  setting  up  paramount  tide  in  defend- 
ants. Held^  that  the  injunction  was  properly  dissolved,  because  the  val- 
idity of  defendants'  title  should   be  judicially  determined  before  its 

assertion  be  enjoined.    Curtis  v.  Sutter,  15  Col,  263. 

« 

145.  Motion,  -where  to  be  Made. — ^The  court  in  which  the 
objectionable  order  or  decree  exists  is  the  one  to  apply  to  for  relief. 
Chipman  v,  Hibbard,  8  CaL  268;  Woodruff  v.  Fisher,  17  Barb,  224; 
Bank  of  Commerce  v,  Rutland  and  Washington  Railroad  Company,  10 
Hmv,  Pr,  I. 
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146.  NoUoe. — Notice  of  a  motion  to  dissolve  an  injunction  must 
be  given  in  a  reasonable  time  before  the  motion  is  made,  unless  the 
cause  has  been  set  down  for  hearing  on  the  motion.  (Wilkins  v.  Jor- 
dan, 3  Wash,  C.  Ct,  226.)  What  notice  is  required,  see  (Burford  v, 
Ringgold,  I  Cranch  C.  Ci.  253;  Ramsay  v,  Wilson,  Id.  304;  Stoddard 
V.  Waters,  Id,  483*)  Under  ordinary  circumstances,  one  day's  notice  is 
too  brief;  but  there  is  no  fixed  limit  as  to  time.  Lawrence  v.  Bow- 
man, I  McAlL  419. 

147.  Neiw  Trial,  Efibot  of.— Pendency  of  motion  for  a  new 
trial  does  not  operate  as  a  suspension  to  an  injunction.  (Ortman  9. 
Dixon,  9  Cal,  23.)  In  an  action  to  try  the  right  to  a  mining  claim,  a 
preliminary  injunction  is  granted  on  plaintifif's  motion,  and,  on  appeal 
to  the  Supreme  Court,  a  judgment  in  favor  of  plaintiff  is  reversed,  and 
a  new  trial  granted:  this  granting  of  a  new  trial  does  not  entide  the  de- 
fendant to  a  dissolution  or  modification  of  the  injunction.  Hess  p. 
Winder,  34  Cal.  270. 

148.  Reinstating. — ^Where  an  injunction  has  been  dissolved  on 
the  coming  in  of  the  answer  denying  the  equity  of  the  bill,  and  testi- 
mony has  afterwards  been  taken  and  published  tending  to  show  the 
right  of  the  complainant  to  relief,  the  injunction  or  application  may  be 
reinstated.  (4  Johns.  Ch.  36;  2  Vu.  Sr.  19;  i  Hen.  &•  -^.  8;  i 
Bland.  568;  Tucker  v.  Carpenter,  Hempst,  440.)  When  a  judgment  is 
reversed  and  the  cause  remanded  for  a  new  trial,  it  is  returned  to  the 
lower  court  for  a  trial  upon  the  issues,  and  it  stands  in  the  same  atti- 
tude in  all  respects  as  before  the  former  trial.  If  the  plaintiffs  were  en- 
titled to  an  injunction  before  the  former  trial,  and  the  injunction  was 
ordered,  they  were  entitled  to  retain  it  upon  the  cause  being  remanded 
for  a  new  trial.    Hess  v.  Winder,  34  Cal.  270. 

149.  Nonsuit,  Efibot  of. — When  a  preliminary  injunction  is 
granted  on  plaintiff's  application,  the  injunction  should  be  dissolved  if 
a  nonsuit  is  granted  on  the  trial.  (Harris  v.  McGregor,  29  Cal.  124.) 
If  a  preliminary  injunction  is  dissolved  upon  granting  a  nonsuit,  and 
the  judgment  is  afterwards  reversed  on  appeal,  the  plaintiff,  upon  a 
proper  application,  will  be  entitled  to  a  renewal  of  the  injunction  upon 
filing  the  remiUiiur  in  the  Court  below.  Harris  v.  McGregor,  29 
Cal.  124. 

150.  Opposing  Motion. — If  the  application  be  made  upon 
affidavits  on  the  part  of  the  defendant,  but  not  otherwise,  the  plaintiff 
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may  oppose  the  same  by  affidavits,  or  other  evidence,  in  addition  to 
those  on  which  the  injunction  was  granted.  {CaL  Pr,  Act,  \\i%\ 
N,Y,  Code,  §  225.)  On  application  for  injunction  to  restrain  waste,  or 
mischief  analogous  to  waste,  plaintiff  may  read  affidavits  contradicting 
the  answer  upon  all  matters  in  controversy,  including  questions  of  title. 
Hicks  V,  Michael,  1 5  CaL  107. 

151.  Order  made  Ex  Parte. — Section  three  hundred  and  thirty- 
four  of  the  Practice  Act  provides  that  an  order  made  out  of  court,  with- 
out notice  to  the  adverse  party,  may  be  vacated  or  modified  without 
notice.  The  provision  made  in  Section  one  hundred  and  eighteen,  that 
if  an  injunction  be  granted  without  notice,  the  defendant,  at  any  time 
before  trial,  may  apply,  upon  reasonable  notice,  to  dissolve  or  modify 
the  same,  is  not  a  substitution  for  the  power  conferred  by  Section  three 
hundred  and  thirty-four,  but  in  addition  to  it.  Where  an  order  grant- 
ing an  injunction  is  made  tx parte,  the  injunction  may  be  dissolved 
without  notice.  (Borland  v,  Thornton,  1 2  Cat,  440.)  An  injunction 
may  be  dissolved  on  an  ex  parte  application.  (Bruce  v,  Del.  and  Huds. 
Canal  Co.,  8  How,  Pr,  440;  Peck  v,  Yorks,  41  Barb,  547.)  But 
notice  must  be  given.    Id, 

152.  Remedy  of  Defendant. — An  injunction  bond,  though 
given  to  all  the  obligees  by  name,  and  using  no  words  directly  express- 
ing a  several  obligation,  yet  necessarily  creates  a  several  liability,  the 
design  of  it  being  to  secure  each  or  all  of  the  obligees  from  damages 
or  injury.  (Summers  v.  Parish,  10  CaL  347.)  An  action  on  the  case 
will  not  lie  for  improperly  suing  out  an  injunction,  unless  it  is  charged 
in  the  declaration  as  an  abuse  of  the  process  of  court  through  malice, 
and  without  probable  cause.  (Robinson  v,  Kellum,  6  CaL  399.)  If 
the  act  complained  of  is  destitute  of  these  elements,  the  remedy  of  the 
injured  party  is  on  the  injunction  bond.  (/</.)  The  Court  may  order 
a  reference  to  ascertain  the  damages  sustained  by  an  injunction.  Rus- 
sell V,  Elliott,  2  CaL  245. 

153.  Reversal  Of  Judgment. — ^A  reversal  of  judgment,  which 
judgment  awards  the  plaintiff  possession  of  a  tract  of  land,  and  perpet- 
ually enjoins  the  defendant  from  committing  ^^'aste  on  the  land,  also 
reverses  the  injunction  decree,  even  if  the  decree  is  not  included  in 
the  record  sent  to  the  appellate  court.  McGarrahan  v.  Maxwell,  28 
CaL  84. 

154.  Revival   of  Injtinotion.— The   court   below  may,  on 
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proper  showing,  revive  an  injunction  once  dissolved,  or  grant  an  injunc- 
tion previously  denied,  and  this  is  the  extent  of  its  power  when  the 
matter  has  been  once  disposed  of.  Hicks  v,  Michael,  15  Cal.  107; 
Craner  v.  Nelson,  23  CaL  464. 

165.  Right  to  Move. — The  right  to  move  to  dissolve  an  injunc- 
tion before  final  hearing  exists  only  where  it  was  granted  without  notice, 
according  to  Section  one  hundred  and  eighteen  of  the  Practice  Act. 
(Natoma  Water  and  Mining  Co.  ».  Parker,  16  CaL  83.)  The  privi- 
lege of  moving  for  a  dissolution  of  an  injunction  upon  the  filing  of 
an  answer  is  limited  to  cases  where  the  injunction  is  originally  granted 
without  notice.  (Henshaw  v,  Clark  and  one  hundred  and  three  Chi- 
namen, 14  Cal.  460.)  Where  the  injunction  is  granted  on  a  rule  to 
show  cause,  it  cannot  be  dissolved  until  the  final  hearing,  unless  the 
right  to  apply  for  dissolution  on  filing  the  answer  be  expressly  reserved. 
(/</.)  An  injunction  granted  upon  an  order  to  show  cause,  and  after  a 
full  hearing  on  the  merits,  cannot  be  dissolved  on  motion  before  the 
final  hearing.  The  only  remedy  is  to  appeal  from  the  order  granting 
the  injunction.     Natoma  Water  and  Mining  Co.  v,  Parker,  16  CaL  83. 

156.  Street  Assessment — Where  assessment  was  laid  for  the 
purpose  of  improving  a  street,  thereby  benefiting  the  property  of  the 
plaintiff  in  common  with  the  property  of  other  persons  owning  lots  on 
the  same  street,  and  the  improvement  was  completed  without  the 
plaintiff  interposing  in  the  outset  to  prevent  it,  and  he  then  filed  an  in- 
junction bill  to  stay  the  sale  of  his  land  by  virtue  of  an  ordinance  of 
the  City,  for  the  purpose,  of  avoiding  the  payment  of  his  portion  of  the 
assessment:  Held,  that  the  injunction  ought  to  be  dissolved,  on  the 
ground  that  he  who  asks  equity  must  do  equity;  that  the  City  should  be 
permitted  to  proceed  and  sell  the  plaintiff's  land  for  the  purpose  of  sat- 
isfying the  assessments,  leaving  him  after  the  sale  to  the  technical  righCs 
which  he  set  up,  by  reason,  as  he  claimed,  of  some  irregularity  in  the 
mode  of  making  the  assessment.  Weber  v.  The  City  of  San  Francisco, 
I  CaL  455>  ^19- 

157.  When  Dissolved. — Where  an  injunction  is  granted  until 
further  answer  and  further  order,  which  is  the  usual  form,  it  is  never 
dissolved  until  the  answer  comes  in,  even  though  the  defendant  should 
live  abroad.  (Read  3?  Consequa,  4  Wash,  C,  CL  174.)  If  there  are 
several  defendants,  the  Court  will  not  in  general  dissolve  the  injunction 
until  all  have  answered.  (Robinson  v,  Cathcart,  2  Cranch  C  CL  590.) 
Where  an  injunction  will  be  dissolved  upon  the  coming  in  of  an  an- 
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swer  denying  positively  the  equities  of  the  bill,  see  On  v.  Merrill,  i 
WooS,  6f  M.  176.  Orr  v.  Littlefield,  Id.  13;  S.C,  8  Law  Rep.  314; 
United  States  v.  Parrott,  i  McAlL  271. 


Order  Dissolving  Injunction. 
[Title.] 

On  reading  and  filing  the  answer  of  the  defendant, 
and  on  motion  of  G.  H.,  counsel  for  the  defendant,  and 
after  hearing  E.  F.,  counsel  for  plaintiff,  in  opposition: 

It  is  ordered,  that  the  injunction  granted  on  the  .... 

day  of I  1 8 . . ,  against  the  above-named  C.  P., 

be  vacated  and  dissolved. 

J.  C 

Judge  of Cou^y. 

J^o.  953. 

Order  Confirming  Report  as  to  Damages. 
[Title.] 

On  reading  and  filing  the  annexed  notice  of  motion 
and  affidavit  and  certificate,  and  the  referee's  report, 
and  the  evidence  on  which  the  same  was  founded,  and 
on  motion  of  G.  H.  for  the  defendants,  and  after  hearing 
E.  F*  for  plaintiffs,  and  for  L.  M.  and  N.  O.  (sureties) 
in  opposition:  * 

It  is  ordered,  that  the  said  report  of  the  referee  here- 
in be,  and  the  same  is  hereby,  in  all  respects,  confirmed, 
with dollars  of  costs  of  this  motion. 
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JVo.  954. 

Injunction  Dissolved  and  Action  Dismissed, 
[Title.] 

And  now  comes  as  well  the  said  plaintiff  (by  his  at- 
torney) as  the  said  defendant  (by  his  attorney),- and 
thereupon  this  action  came  on  for  trial  before  the  Court 
upon  the  issues  joined  between  the  parties,  on  consid- 
eration whereof  the  Court  does  find  that  the  said  de- 
fendant {here  state  the  finding  of  the  Court  on  the  is- 
sues presented  in  the  pleadings']  was  not  guilty  of  the 
waste  and  destruction  in  manner  and  form  as  the  said 
plaintiff  hath  in  his  said  complaint  declared  against  him, 
or  in  kny  manner,  or  at  all.  It  is  therefore  considered 
that  the  injunction  heretofore  granted  in  this  action  be, 
and  the  same  is  hereby  dissolved;  and  it  is  further  con- 
sidered that  the  said  defendant  recover  against  the 
said  plaintiff  his  costs  in  and  about  his  suit,  in  this  be-  « 
half  expended,  taxed  to  be dollars. 


Note. — ^This  is  one  of  the  old  forms,  yet  it  contains  all  that  is  req- 
uisite. 


I 

[Title.  ] 


Jfo.  955. 

Injunction  Made  Perpetual, 


And  now  comes  as  well  the  said  plaintiff  (by  his 
attorney)  as  the  said  defendant  (by  his  attorney),  and 
thereupon  this  action  came  on  for  trial  before  the  Court, 
upon  the  issues  joined  between  the  parties;  on  consid- 
eration whereof,  the  Court  do  find  that  the  said  defend- 

18 
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ant  was  guilty  of  the  waste  and  destruction,  in  manner 
and  form  as  the  said  plaintiff  hath  in  his  said  complaint 
alleged  against  him. 

It  is  therefore  ordered  and  adjudged  that  the  injunc- 
tion heretofore  granted  in  this  action  be,  and  the  same 
is  hereby  made  perpetual,  and  the  said  defendant  is 
hereby  perpetually  enjoined  from  \here  state  the  act  or 
acts  complained  of,  with  particularity y  and  from  the 
doing  of  which  the  defendant  is  to  be  enjoined^ ;  and  it 
is  further  considered  that  the  said  plaintiff  recover 
against  the  said  defendant  his  costs  in  and  about  his 

suit,  in   this   behalf  expended  taxed  to  be   

dollars. 


Subdivision  Seventh. 

Proceedings  Collateral  and  Incidental  to  Action^, 


CHAPTER  I. 

NOTICES  OF  MOTION,  AFFIDAVITS  AND  ORDERS  IN  GENERAL. 

MOTIONS   AND   NOTICES. 

I.  It  IS  prescribed  by  the  Statute  of  California  that 
"every  direction  of  a  court  or  judge  made  or  entered  in 
writing,  and  not  included  in  a  judgment,  is  denominated 
an  order,"  and  that  "our  application  for  an  order  is  a 
motion."  {CaL  Pr.  Act,  §  515.)  In  practice,  a  motion 
is  an  oral  argument  to  the  Court,  showing  why  a  certain 
order  should  be  made;  while  a  notice  is  a  written  inform- 
ation g^ven  to  the  opposite  party,  that  at  a  certain  time 
and  place  the  party  giving  the  same  will  move  the  Court 
for  a  certain  order,  stating  what.  It  is  also  necessary 
for  the  moving  party  to  state  in  such  notice  upon  what 
the  motion  will  be  founded,  as  upon  affidavits,  papers  on 
file,  etc.  It  is  also  provided  by  our  Statute,  that  motions 
shall  be  made  in  the  county  in  which  the  action  is  brought 
or  in  an  adjoining  county  within  the  same  district.  ( Cat. 
Pr.  Act,  §  516.)  Thus,  the  practitioner  may  readily 
know  where  the  motion  must  be  made.  The  title  of 
the  action  must  also  be  correctly  given,  with  the  date  and 
hour  of  the  day  when  it  will  be  made,  and  the  particu- 
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lar  place — e.g.y  the  City  Hall,  Court  House,  etc.  The 
true  practice  is  to  be  very  specific  in  all  questions  oitimey 
place  and  object  of  the  motion. 

2.  There  are  certain  motions  which  are  termed  con- 
tested motions,  and  certain  others  termed  ex  parte 
motions.  The  former  always  require  previous  notice, 
the*latter  never;  and  when  notice  is  required,  it  must  be 
given  in  writing  five  days  before  the  hearing.  ( CaL 
Pr.  Act,  §  517.)  This  is  the  statutory  rule,  but  the 
Court,  in  the  exercise  of  a  sound  discretion,  may  extend 
or  even  shorten  the  time.  These  are  questions  which 
arise  in  the  course  of  the  action,  and  only  relate  to  the 
practice,  and,  so  far  as  allowable  by  the  Statute,  are  gen- 
erally regulated  by  the  rules  of  each  particular  court,  a 
full  knowledge  of  which  is  too  frequently  not  regarded  by 
the  profession  as  essential. 

3.  The  question  of  service  of  notices,  where  import- 
ant rights  are  to  be  affected,  must  be  carefully  considered. 
The  Statute  must  be  strictly  followed  to  insure  due  and 
legal  service,  as  nothing  will  be  left  to  implication. 
Unless  the  Statute  be  strictly  followed,  the  Court  will 
not  have  acquired  jurisdiction  to  make  the  order  asked 
for,  and  the  entire  procedings  will  be  illegal.  Frequently 
notice  is  waived  by  stipulation  of  attorneys  not  in  writ- 
ing. This  may  be  sufficient  among  honorable  practi- 
tioners, but  it  is  not  the  true  practice,  as  it  sometimes 
fails  of  its  object,  whereas,  if  the  directions  of  the  Statute 
be  strictly  followed,  no  misunderstanding  can  arise. 
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J^o.  956. 

Form  of  Notkt, 
[Title.] 

To ,  attorney  for : 

Please  take  notice  that  I  will  move  this  honorable 

Court,  at  the  court  room,  in  the  City  Hall,  on  the 

day  of ,  18 . . ,  at o'clock  in  the  forenoon, 

or  as  soon  thereafter  as  counsel  can  be  heard,  for  an 
order  \state  the  substance  of  motion],  and  for  such  other 
and  further  order  as  may  be  just. 

[Signature.] 
[Date.]  Attorney  for 


1.  Appearance. — Service  of  notice  of  appearance  must  antedate 
or  become  contemporaneous  with  the  service  of  all  other  notices  and 
papers.    Steinback  v,  Leese,  27  Cal,  397. 

2.  Gomputation  of  Time. — ^The  time  within  which  an  act  is 
to  be  done,  as  provided  in  this  Act,  shall  be  computed  by  excluding  the 
first  day  and  including  the  last;  if  the  last  day  be  Sunday,  it  shall  be 
excluded.  When  the  act  to  be  done  relates  to  the  pleadings  in  the 
action,  or  the  undertakings  to  be  filed,  or  the  justification  of  sureties,  or 
the  service  of  notices,  other  than  of  appeal,  or  the  preparation  of  state- 
ments, or  of  bills  of  exceptions,  or  of  amendments  thereto,  the  time 
allowed  by  this  Act  may  be  extended,  upon  good  cause  shown  by  the 
court  in  which  the  action  is  pending,  or  the  Judge  thereof,  or,  in  the 
absence  of  such  Judge  from  the  County  in  which  the  claim  is  pending, 
by  the  County  Judge;  but  such  extension  shall  not  exceed  thirty  days 
beyond  the  time  prescribed  by  this  Act,  without  the  consent  of  the  ad- 
verse party.     Cal.  Pr,  Act,  §  530;  N.V.  Code,  §  407. 

3.  Ooiifiolidation  of  Aotions. — ^Whenever  two  or  more  actions 
are  pending  at  one  time,  between  the  same  parties  and  in  the  same 
court,  upon  causes  of  action  which  might  have  been  joined,  the  Court 
may  order  the  actions  to  be  consoUdated  into  one.  {CaL  Pr,  Act, 
§  526;  Wallace  v.  Eldridge  (No.  2),  27  Ckil.  498;  N.V,  Code,  355.) 
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The  Supreme  Court  will  not  consolidate  suits  brought  upon  distinct 
causes  of  action.    Wallace  v.  Eldridge  (No.  2),  27  CaJ.  498;  4  -^^/,  46. 

4.  Gonstruotion. — If  there  is  any  ambiguity  in  the  terms  of  a 
notice,  rendering  its  meaning  doubtful,  the  construction  must  be  most 
strongly  against  the  party  giving  the  notice.  Carpenter  v,  Thurston, 
30  Gi/.  123. 

6.  Dlscnretion. — ^The  Court  has  it  always  in  its  power,  in  the  ex- 
ercise of  a  proper  discretion,  to  extend  the  time  fixed  by  law  for  filing 
papers  in  a  cause.  (Wood  z/.  Forbes,  5  CaL  62.)  All  the  proceedings 
in  a  case  are  supposed  to  be  within  the  control  of  the  Court,  while  they 
are  in  paper,  and  before  a  jury  is  sworn,  or  judgment  g^ven.  There- 
fore orders  may  be  revised,  and  such  as  in  the  judgment  of  the  Court 
may  have  been  irregular  or  improperly  made  may  be  set  aside.  (Breed- 
low  V.  Nicolas,  7  Pe/,  413.)  Summaiy  relief  on  motion  is  now  usually 
granted,  instead  of  putting  the  p)arty  to  an  audita  querela.  (Humphreys 
V,  Leggett,  9  ffow.  Pr,  20  S.  297.)  A  question  whether  a  party  had  a 
right  to  proceed  summarily  on  motion  to  vacate  a  decree  in  the  Circuit 
Court,  is  merely  one  of  practice,  to  be  governed  by  the  rulesprescribed 
by  the  Supreme  Court,  and  the  established  principle  and  usage  of  a 
court  of  chancery.     Wiggin  v.  Gray,  24  How,  U.S.  303. 

• 

6.  Due  Notice. — Due  notice  cannot  be  defined.  Circumstances 
must  control  each  case.  (Lawrence  v.  Bowman,  i  McAlL  419O 
Notice  to  an  agent  is  notice  to  the  principal;  (Bowman  v.  Wathen,) 
and  notice  to  a  deputy  marshal  is  equivalent  to  notice  to  the  marshal 
himself.    United  States  v.  Bank  of  Arkansas,  Hempsi,  460. 

7.  Notice  Essential. — Special  motions,  unlike  those  granted  of 
'  course,  require  allowance  by  the  Judge,  and  previous  notice  to  the  ad- 
verse party.  (United  States  v,  Parrott,  i  McAU,  447-)  Upon  applica- 
tion by  counsel  by  the  plaintiff,  a  day  was  assig^ied  to  argue  the  question 
of  the  jurisdiction  of  the  Court  to  proceed  in  the  cause,  upon  the  con- 
dition that  notice  should  be  given  to  the  defendant,  to  enable  him  to 
employ  counsel  in  the  interim,  as  the  Court  would  not  feel  bound  by 
its  decision  in  an  tx  parte  argument  if  the  defendant  should  desire  to 
have  the  question  again  argued.  (New  Jersey  v.  New  York,  3  Pet. 
461.)  Previous  notice  of  a  motion  for  the  appointment  of  a  receiver 
is  unnecessary  when  the  parties  to  be  affected  are  in  court  by  counsel. 
(McLean  v.  Lafayette  Bank,  3  McLean^  503;  S.C,  2  West.  Law  J.  441-) 
A  motion  to  produce  a  paper  in  the  possession  of  the  plaintiff,  which  is 
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necessary  to  enable  the  plaintiff  to  plead,  may  be  granted,  in  the  discre- 
ti(Mi  of  the  Court,  although  no  notice  has  been  given;  otherwise,  when 
possession  of  a  paper  is  desired  to  be  used  in  evidence.  (Bronson  v, 
Kensey,  3  McLean,  180.)  The  above  references  are  more  especially 
applicable  to  the  practice  in  the  United  States  courts.  It  is  prescribed 
by  the  State  of  California,  that,  after  appearance,  a  defendant  or  his  at- 
torney shall  be  entitled  to  notice  of  all  subsequent  proceedings  of  which 
notice  is  required  to  be  g^ven.  But  where  a  defendant  has  not  appeared, 
service  of  notice  or  papers  need  not  be  made  upon  him,  unless  he  be 
imprisoned  for  want  of  bail.     Cai.  Pr.  Ac/,  §  523. 

10.  Notice  must  be  In  Writing. — When  the  Statute  speaks 
of  notice  of  motion,  it  means  written  notice,  or  notice  in  open  court, 
of  which  a  minute  is  made  by  the  Clerk.  Borland  v,  Thornton,  1 2 
CaJ,  440. 

U.  Notice  to  Attorney. — It  is  the  duty  of  an  attorney  to  com- 
municate to  his  client  whatever  information  he  acquires  in  relation  to 
the  subject  matter  of  the  suit,  and  he  will  be  presumed  to  have  per- 
formed his  duty,  and  notice  to  him  is  constructive  notice  to  his  client. 
(Bierce  v.  Red  Bluflf  Hotel  Company,  31  Cai.  160.)  Where  a  party 
changes  his  attorney  in  an  action,  and  there  is  no  regular  substitution 
of  attorneys  as  pointed  out  by  statute,  notices  maybe  served' on  the 
attorney  of  record.    Grant  z».  White,  6  Cai.  55. 

12.  Order  of  Gourt — ^Entry  Nunc  pro  Tunc. — A  court  has 
no  power,  after  the  adjournment  of  the  term,  to  direct  the  Clerk  to  enter 
in  the  minutes,  nunc  pro  tunc,  an  order  made  at  the  adjourned  term, 
when  there  is  nothing  in  the  record  to  show  that  such  order  was  made. 
Hegeler  v.  Henckell,  27  Cai,  491* 

13.  Order  Defined. — Every  direction  of  a  court  or  judge  made 
or  entered  in  writing,  and  not  included  in  a  judgment,  is  denominated 
an  order.  {CaL  Pr,  Act,  §  515;  N,Y,  Code,  §  400;  Jenkins  v,  Frink, 
27  CaL  399.)  As  to  what  constitutes  an  order,  see  (Loring  v,  Illsley, 
I  CaL  27;  and  Belt  v,  Davis,  Id.  136.)  It  may  be  defined  to  be  the 
judgment  or  conclusion  of  the  Court  upon  any  motion  or  proceeding. 
It  mea^  cases  where  a  court  or  judge  grants  affirmative  relief,  and 
cases  where  relief  is  denied.  (Oilman  v.  Contra  Costa  County,  8  CaL 
57.)  The  effect  of  an  order  of  Court,  general  in  its  terms  at  the  close, 
is  to  be  ascertained  by  a  reference  to  the  motion  upon  which  it  was 
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made,  and  which  is  recited  at  its  commencement.    McKinley  v,  Tuttle, 
34  Cai.  235. 

14.  Order,  -^hen  Granted. — Motion  for  any  rule  or  order  is  not 
allowed  when  the  Court  is  equally  divided.  If  an  affirmative  decision 
be  indispensable,  the  case  stops,  and  the  parties  go  out  of  Court;  other- 
wise the  case  stands  as  if  no  motion  had  been  made.  (Goddard  v. 
Cofl5n,  DavieSf  381.)  A  motion  made  at  one  term  not  being  decided 
nor  continued,  the  Court  will  order  a  continuance,  nunc  pro  tunc,  and 
the  defendant  will  not  be  required  to  take  up  the  cause  on  the  ground 
of  irregular  continuance.     Hurd  v^  Williams,  4  McLean^  239. 

15.  Order  in  Insolvent  Proceedings. — ^An  order  of  the 
County  Judge  in  insolvent  proceedings,  made  under  Sections  five  and 
eight  of  the  Insolvent  Act,  which  directs  the  Clerk  to  issue  an  "order 
for  the  creditors  to  appear  *  *  *  and  show  cause  why  the  insolv- 
ent should  not  be  discharged  from  his  debts,  in  pursuance  of  the  insolv- 
ent laws,  and  likewise  make  an  assignment  of  his  estate  for  the  benefit 
of  his  creditors,"  is  a  substantial  compliance  with  said  Act.  (Flint  v, 
Wilson,  36  CaL  24.)  But  the  State  insolvent  law  is  no  longer  in  force, 
as  the  U.S.  Bankrupt  Act  now  takes  the  place  of  all  State  legislation  on 
the  subject. 

16.  Personal  Services. — ^Personal  service  is  made  by  delivery  to 
the  party  or  attorney  on  whom  the  service  is  required  to  be  made. 
Col.  Pr,  Act,  §  520. 

17.  Relief. — ^Where  a  party,  in  his  notice  of  motion  served  on  the 
adverse  party,  asks  for  a  specific  relief,  or  for  such  other  or  further  order 
as  may  be  just,  the  Court  may  afford  any  relief  compatible  with  the  facts 
of  the  case  presented.    The  People  w.  Turner,  i  CaL  152. 

18.  Rule  to  Show  Cause. — It  has  been  held  by  tke  Supreme 
Court  of  the  United  States,  that  the  rule  to  show  cause  empowers 
a  party  to  explain  his  conduct,  and  furnishes  a  case  by  implication 
which  makes  it  proper  that  the  Supreme  Court  should  know  the  reason 
for  his  decision.  The  rule  ought  not  to  be  granted  when  the  record  does 
not  show  mistake,  misconduct,  or  omission  of  duty  on  the  part  of  the 
Court,  MvXtsa^i  prima  facie  case  be  made  out  by  affidavit.  (Postmaster- 
General  z^.  Tugg,  II  PeL  173.)  Malicious  conduct  of  an  officer  in 
executing  process  cannot  be  reached  by  motion.  (Smith  v.  Miles, 
HtmpsL  34.)   But  when  a  sheriff,  having  received  an  execution  on  which 
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costs  are  due,  fails  to  make  them  when  practicable,  he  becomes  respons- 
ible, and  may  be  reached  by  motion.  An  order  of  the  client  or  attorney 
cannot  change  this  liability.     Lewis  v,  Hamilton,  Hempst,  2 1 . 

19.  Service,  havr  Made. — Service  may  be  personal,  or  it  may 
be:  First,  If  upon  an  attorney,  by  leaving  the  notice  or  other  papers 
with  his  clerk,  or  with  a  person  having  charge  of  his  office,  or  by  leav- 
ing them,  between  the  hours  of  eight  in  the  morning  and  six  in  the 
afternoon,  in  a  conspicuous  place  in  the  office;  if  the  office  be  not 
open,  then  by  leaving  them  at  the  attorney's  residence  with  some 
person  of  suitable  age  and  discretion;  and  if  his  residence  be  not 
known,  then  by  putting  the  same,  inclosed  in  an  envelope,  into  the 
post  office,  directed  to  such  attorney.  Second^  If  upon  a  party,  by  leav- 
ing the  notice  Qr  other  papers  at  his  residence  between  the  hours  of 
eight  in  the  morning  and  six  in  the  evening,  with  some  person  of 
suitable  age  and  discretion;  and  if  his  residence  be  unknown,  by  putting 
the  same,  enclosed  in  an  envelope,  into  the  post  office,  directed  to  such 
party.  {Cal.  Pr,  Ad,  §  520.)  Written  notices  and  other  papers,  when 
required  to  be  served  on  the  f)arty  or  attorney,  shall  be  served  in  the 
manner  prescribed  in  Sections  520,  521  and  522  of  the  California 
Practice  Act.  (See  §  519.)  Reading  an  order  of  court  to  the  party  to 
be  served  is  not  a  compliance  with  a  statute  which  requires  that  such 
party  shall  have  reasonable  notice  in  writing  of  the  order.  (Hart  v. 
Gray,  3  Sumn.  339.)  That  a  notice  cannot  lawfully  be  served  on 
Sunday,  see  Chesapeake  and  Ohio  Canal  Cfo.  v,  Bradler,  4  Crunch 
C,  CL  193. 

520.  Service  by  Mail. — Service  may  be  made  by  mail,  where 
the  person  making  the  service  and  the  person  on  whom  it  is  to  be 
made  reside  in  different  places,  between  which  there  is  a  regular  com- 
munication by  mail.  {Cal.  Pr,  Act,  §  521.)  A  party  relying  on  a 
service  by  mail  must  show  a  stria  compliance  with  the  provisions  in 
making  service.  (People  v,  Alameda  Turnpike  Co.,  30  CaL  182.)  It 
shall  be  deposited  in  the  post  office,  addressed  to  the  person  upon  whom  it 
is  to  be  served,  4t  his  place  of  residence,  and  the  postage  paid,  and  in 
such  case  the  time  of  service  shall  be  increased  one  day  for  every 
twenty-five  miles  of  distance  between  the  place  of  deposit  and  the 
place  of  address,  provided  that  the  service  in  any  case  shall  be  deemed 
complete  at  the  end  of  ninety  days  from  the  date  of  its  deposit.  {Cal. 
Pr,  Act,  §  522.)  And  the  distance  is  a  question  of  fact  to  be  determ- 
ined by  the  proof.     Neely  v.  Naglee,  23  CaL  152. 
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IB.  Service  on  Non-Residents. — When  a  party  who  has 
appeared  resides  out  of  the  State,  and  has  no  attorney  in  the  action  or 
proceeding,  the  service  may  be  made  on  the  clerk  for  him.  But  in 
all  cases  where  a  party  has  an  attorney  in  the  action  or  proceeding,  the 
service  of  papers  when  required  shall  be  upon  the  attorney  instead  of 
the  party,  except  of  subpoenas,  of  writs,  and  other  process  issued  in  the 
suit,  and  of  papers  to  bring  him  into  contempt.     CaL  Pr,  Act,  §  524. 

19.  Suooessive  Aotlons. — Successive  actions  may  be  maintained 
upon  the  same  contract  or  transaction,  whenever,  after  the  former 
action,  a  new  cause  of  action  arises  therefrom.     Cal,  Pr,  Act,  §  525. 

20.  Sufficient  Notice. — ^Whatever  is  sufficient  to  put  a  party 
on  inquiry,  and  when  a  party  has  knowledge  of  the  facts,  legal  notice 
is  given.  (The  "Ploughboy,"  i  Gall,  41.)  A  paper  which  refers  to  an 
other  paper  within  the  power  of  the  party  gives  notice  of  the  contents 
of  that  other  paper.     Livingston  v,  Maryland  Ins.  Co.,  7  Cranck,  506. 

21.  Time. — When  a  written  notice  of  a  motion  is  necessary,  it 
shall  be  given,  if  the  Court  be  held  in  the  same  district  with  both  par- 
ties, five  da)^  before  the  time  appointed  for  the  hearing;  otherwise  ten 
days;  but  the  Court,  or  Judge,  or  County  Judge  may  prescribe  a  shorter 
time.  {CaL  Pr,  Act,  §  517.)  Against  a  motion  there  seems  to  be  no 
statute  of  limitations,  and  it  may  be  made  when  there  is  no  unreason- 
able delay.    Reynolds  v,  Harris,  14  CaL  668. 

22.  Title  of  Action. — ^An  affidavit,  notice,  or  other  paper,  with- 
out the  title  of  the  action  or  proceeding  in  which  it  is  made,  or  with  a 
defective  title,  shall  be  as  valid  and  effectual  for  any  purpose  as  if  duly 
entitled,  if  it  intelligibly  refer  to  such  action  or  proceeding.  CaL  Pr, 
Act,  §  531;  Mills  ».  Dunlap,  3  CaL  94. 

23.  Transfbr  of  Motions  and  Orders. — When  a  notice  of 
motion  is  given,  or  an  order  to  show  cause  is  made  returnable  before  a 
judge  out  of  court,  and  at  the  time  fixed  for  the  motion,  or  on  the 
return  day  of  the  order,  the  Judge  is  unable  to  hear  the  parties,  the 
matter  may  be  transferred  by  his  order  to  some  other  judge,  before 
whom  it  might  originally  have  been  brought.     CaL  Pr,  Act,  §  518. 
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JVb.  957. 

Affidavit  Denying  Genuineness  and  Due  Execution  of  Written  Instrument 

in  a  Pleading, 
[Title.] 

[Vknub.] 

A.  B.,  being  duly  sworn,  deposes  and  says  as 
follows: 

I.  I  am  the  plaintiff  \or  defendant]  in  the  above 
entitled  cause. 

II.  The  note  \or  bill,  or  other  written  instrument'], 
set  forth  in  the  answer  of  the  defendant  herein  is  not 
my  note  \or  was  not  made  or  indorsed  or  accepted  by 
me,  or  otherwise  denying  the  making  or  executing  of 

the  instrument]. 

^  [Signature.] 

[>rfl/.] 


28.  Denial  of  ISxeoutlon. — When  a  copy  of  a  written  instni- 
ment  is  contained  in  an  answer  or  annexed  thereto,  to  avoid  an  admis- 
sion of  its  genuineness  or  due  execution,  the  plaintiff  must  file  with  the 
Clerk,  five  days  before  the  cojnmencement  of  the  term,  an  affidavit 
denying  the  same.     Cat,  Pr.  Act,  §  54. 

•Yq.  958. 

Notice  of  Motion  for  Order  Allowing  Party  to  Enter  on  Land  and 
make  Survey,  etc,  in  Actions  Concerning  Real  Property. 

[Title.] 

To  G.  H.,  attorney  for  defendant: 

Please  take  notice  that  A.  B.,  the  plaintiff  here- 
in, will  on  the day  of ,  18 . . ,  at  the  hour 

of  ... .  o'clock,  A.M.,  or  as  soon  thereafter  as  counsel 
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can  be  heard,  at  the  court  room  of  said  Court,  in  the 

City  Hall  in  the  City  of ,  move  said  Court  to 

grant  the  plaintiff  herein  an  order  allowing  him  the  right 
to  enter  upon  the  property  in  controversy  in  this  action, 
and  to  make  survey  and  measurement  thereof  for  the 
purpose  of  this  action. 

[Signature.] 
[Date.] 

24.  Aotions  for  Real  Property. — ^The  court  in  which  an  ac- 
tion is  pending  for  the  recovery  of  real  property  may,  or  a  judge  thereof, 
or  a  county  judge,  may,  on  motion  upon  notice  by  either  f)arty,  for 
good  cause  shown,  grant  an  order  allowing  to  such  party  the  right  to 
enter  .upon  the  property  and  make  survey  and  measurement  thereof,  for 
the  purpose  of  the  action.     Cal.  Pr.  Act^  §  258. 

25.  Service  of  Order. — ^The  order  shall  describe  the  property, 
and  a  copy  thereof  shall  be  served  on  the  owner  or  occujxtnt,  and 
thereupon  such  party  may  enter  upon  the  property,  with  necessary  sur- 
veyors and  assistants,  and  make  such  survey  and  measurement;  but  if 
any  unnecessary  injuiy  be  done  to  the  property,  he  shall  be  liable  there- 
for.    Cal.  Pr,  Act,  §  259. . 

Jfo.  959. 

Certified  Copy  of  Order. 
[Title.] 

\Copy  of  OrderJ] 

I,    ,  Clerk  of  the   District  Court  of  the 

Judicial  District,    in  and   for   the 

County  of ,  do  hereby  certify  that  the  fore- 
going is  a  full,  true,  and  correct  copy  of  an  order  made 
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in  the  above  entitled  action,  on  the  date  mentioned  in 
the  caption  thereof. 

In  witness  whereof,  I  have  hereunto  set  my  hand  and 

the  seal  of  the  said  Court,  this  ....  day  of , 

18... 

[Signature.] 
[Seal.] 

J^o.  960. 

Notice  Requiring  Security  /or  Costt, 
[Title.] 

To ,  attorney  for  plaintiff: 

Please  take  notice  that  the  defendant  C.  D.  re- 
quires security  on  the  part  of  the  plaintiff  A.  B.,  for  the 
costs  and  charges  which  may  be  awarded  against  said 
plaintiff  in  this  action,  in  accordance  with  the  statute  in 
such  case  made  and  provided,  said  plaintiff  being  a  non- 
resident of  this  State  \or  a  foreign  corporation]. 

[Date.]  [Signature.] 


526.  Dismissal  of  Action. — After  the  lapse  of  thirty  days  from 
the  service  of  notice  that  security  is  required,  or  of  an  order  for  new  or 
additional  security,  upon  proof  thereof,  and  that  no  undertaking  has 
been  filed,  the  Court  or  Judge  may  order  the  action  to  be  dismissed. 
CaLPr,Act,\  514. 

27.  Fxoin  -whom  Required. — Security  for  costs  and  charges 
which  may  be  awarded  against  the  plaintiff  may  be  required  by  the  de- 
fendant: Fir  sty  When  the  plaintiff  resides  out  of  the  State.  Second^ 
Where  he  is  a  foreign  corporation.  {QU.  Pr.  Act,  §  512.)  A  plaintiff 
who  is  a  non-resident  at  the  time  of  commencing  his  action  is  not 
excused  from  filing  security  for  costs  by  the  fact  that  he  afterwards  be- 
came a  resident.  (Amblerz/.  Ambler,  8  i4W.Pr.  340.)  The  defendant  has 
the  right  to  security  for  costs  only,  where  all  the  plaintiffs  are  non- 
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residents.  (Ten  Broeck  v,  Reynolds,  13  How.  Pr.  462.)  A  foreign 
government  suing  in  a  court  of  the  State  may  be  required  to  file  secu- 
rity for  costs.    Republic  of  Mexico  v.  Arrangois,  3  Add,  Pr.  470. 

528.  Justlfloation. — ^The  sureties  on  the  undertaking  for  security 
of  costs  must  each  justify  in  double  the  amount  specified  in  the  under- 
taking.    Col,  Pr.  Act,  §  513. 

29.  New  Security. — Where  plaintifi^  have  once  put  in  security 
for  costs  required  by  statute,  they  cannot  be  ordered  to  file  new  security, 
although  the  security  on  the  original  undertaking  became  insolvent. 
(Hartford  Quarry  Co.  ».  Pendleton,  4  Abb,  Pr,  460.)  A  new  or  addi- 
tional undertaking  may  be  ordered,  upon  proof  that  the  original  under- 
taking is  insufficient,  and  proceedings  are  stayed  till  such  new  security 
be  given.     Cal,  Pr,  Act,  §  512. 

80.  Service  of  Notice. — ^Where  defendant,  December  19th, 
under  Sections  five  hundred  and  twelve  and  five  hundred  and  fourteen  of 
the  Practice  Act,  served  on  plaintiff,  a  non-resident,  notice  to  give  secu- 
rity for  costs,  the  notice  not  being  accompanied  with  an  order  staying 
proceedings,  and  on  the  next  day  judgment  was  rendered  for  defendant, 
and  plaintiff  appealed  to  the  Supreme  Court:  Held,  on  motion  to  dis- 
miss the  appeal,  that  after  judgment  it  was  too  late  to  move  to  dismiss 
the  action;  that  the  undertaking  on  appeal  is  sufficient  security  for  costs 
subseqently  incurred,  and  that  the  motion  must  be  denied.  Comstock 
V,  Clemens,  19  Cal,  77. 

8L  Stay  of  Proceedings. — ^When  security  is  required^  all  pro- 
ceedings shall  be  stayed  until  security  by  undertaking  is  given;  not 
exceeding  the  sum  of  three  hundred  dollars.     Cal.  Pr,  Act,  §  513. 


CHAPTER  11. 

ITEMS   OF   ACCOUNT. 

J^o.  961. 

Copy  of  Account. 


[Title.] 


[Here  set  forth   the  account   referred  to  in   the 
pleading^ 

To ,  attorney: 

Please  take  notice,  that  the  above  is  a  copy  of  the 
account  demanded  by  you  \or  referred  to  in  the  com- 
plaint or  answer]  in  this  action. 

[Signature.] 
[Date.] 


L  Demand  fixr  Items. — Within  five  days  after  a  demand  thereof 
in  writing,  a  copy  of  the  account  shall  be  delivered  to  the  adverse  party, 
or  evidence  thereof  cannot  be  given,  and  if  too  general  or  defective  a 
farther  account  may  be  ordered.     CaL  Pr.  Act,  §  56. 

2.  Items  Set  Forth. — ^The  items  of  the  account  furnished  must 
be  set  forth  with  as  much  particularity  as  the  nature  of  the  case  admits  of. 
(Bagkys  Pr,  204;  Connor  v,  Hutchinson,  17  CaL  280;  Kellogg  v, 
Paine,  8  How,  Pr.  329:  Brown  v,  Williams  4  Wend,  368.)  A  pleading 
is  sufficiently  specific  if  it  apprises  the  opposite  party  of  the  evidence  to 
be  offered.  (Smith  v.  Hicks,  5  Wend,  48.)  If  a  complaint  in  an  action 
to  recover  money  for  legal  services  is  general  in  its  language,  and  the 
defendant  demands  and  receives  a  bill  of  particulars,  he  cannot  object 
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to  the  admission  of  evidence  under  it.  (Tompkins  v,  Mahoney,  32 
CaL  231.)  If  the  party  intends  to  object  to  any  evidence  upon  the 
subject,  he  should  have  obtained,  previous  to  the  trial,  an  order  exclud- 
ing such  evidence.    Connor  v,  Hutchinson,  i  Cal,  437. 

4.  What  Need  not  be  Set  Forth. — ^A  party  is  not  bound  to 
furnish  particulars  of  set-oflfe  with  which  he  volunteers  to  credit  the 
opposite  party;  (Williams  v.  Shaw,  4  Ahb,  Pr.  209;  Giles  v,  Betz,  15 
Abb,  Pr,  285;)  nor  when  a  knowledge  of  the  facts  on  which  a  party's 
claim  rests  is  more  with  the  defendant  than  the  plaintiff.  (Young  v.  De 
Mott,  I  Barb.  30.)  Where  the  complaint  in  hcBc  verba  set  forth  the  bill 
of  sale,  it  was  held  to  remedy  a  defect  in  the  quantity  of  goods  sold.  A 
party  must  be  presumed  to  know  what  was  intended  by  his  own  account. 
Cochran  v,  Goodman,  3  Cal,  244. 


J^o.  962. 

Affidavit  to  Obtain  ^Further  Bill  of  Particulars. 
[Title.] 
[Venue.] 

C.  D.,  the  defendant  herein,  being  duly  sworn,  says: 

That  the  plaintiff  herein,  on  request  of  the  defend- 
ant s  attorney,  served  upon  the  defendant's  attorney  a 
bill  of  particulars,  of  which  the  annexed  is  a  copy;  and 
that  said  bill  is  defective  and  insufficient  to  enable  the 
defendant  to  answer  \state  in  what  respect  it  is  defect- 
dve\ ;  and  that  a  further  and  better  bill  of  particulars  in 
this  respect  is  essential  and  material  to  the  defense  of 
the  defendant  in  this  action. 

[Signature.] 
J/uro/.] 


5.  Motion  Essential.— The  party  on  whom  a  bill  of  particulars 
is  served,  if  not  satisfied  with  it,  either  from  defect  in  form  or  substance, 
or  because  it  is  not  verified,  should  immediately  return  it,  or  move  the 
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Court  for  a  further  or  amended  bill.  (Dennison  v.  Smith,  i  Cal.  437; 
McKinney  v,  McKinney,  12  How,  Pr,  22.)  Failing  to  do  so,  he  can- 
not proceed  as  if  no  bill  was  rendered.  Providence  Tool  Co.  v,  Prader, 
32  Cal,  634. 


JVo.  96S. 

Order  far  a  Further  BUI  of  Particulars, 
[Title.] 

On  the  annexed  afBdavit,  let  the  plaintiff's  attorney 
deliver  to  the  defendant's  attorney  a  further  account  in 
writing  of  the  particulars  of  the  plaintiff's  demand  for 
which  this  action  is  brought,  within days,  speci- 
fying the  dates  of  the  said  several  items. 

[Date.]  [Signature.] 


6.  Order. — ^An  order  of  the  Court  for  a  further  account  should 
specify  the  particulars  in  reference  to  which  a  further  specification  is 
required.  (Connor  v,  Hutchinson,  17  Cal,  280;  Kellogg  v,  Paine,  8 
How,  Pr,  329.)  And  such  order  should  be  procured  before  the  trial. 
Connor  v,  Hutchinson,  17  Cal,  280;  Yates  v,  Bigelow,  9  Hew,  Pr,  186. 


IQ 


CHAPTER  III. 

ENLARGING   TIME   TO   PLEAD. 

Jio.  964. 

Notice  of  Motion  to  Enlarge  Time  to  Plead, 
[Title.] 
[Address.] 

Please  take  notice  that  on  the  affidavit,  a  copy  of 
which  is  herewith  served,  the  undersigned  will  move  the 

Court,  at  the  court  room  thereof,  at ,  on  the 

....    day  of   ,  1 8 . . ,  at    ....    o'clock  in  the 

forenoon,  or  as  soon  thereafter  as  counsel  can  be  heard, 
to  enlarge  the  time  to  answer  herein  ....  days,  from 

and  after  the day  of ,  i8 .  . ,  or  for  'such 

other  relief  as  may  be  just. 

[Signature.] 
[Date.] 

Note. — ^This  is  rarely  done  in  the  course  of  the  practice;  the  time  will 
be  granted,  if  at  all,  without  motion. 

1.  Disoretion. — The  Court  may,  in  furtherance  of  justice,  and  on 
such  terms  as  may  be  proper,  enlaige  the  time  for  an  answer  or  de- 
murrer, or  demurrer  to  an  answer  filed.  (Cat,  Pr,  Act,  §  68.)  Or  may 
allow  an  answer  to  be  made  after  the  time  limited  by  this  Act.  {Cat, 
Pr,  Act,  §  68.)  A  demurrer  shall  not  be  deemed  waived  by  the  filing 
of  an  answer  at  the  same  time  of  filing  the  demurrer;  and  when  the 
demurrer  to  a  complaint  is  overruled,  and  there  is  no  answer  filed,  the 
Court  may  up)on  terms  allow  an  answer  to  be  filed.  {Cat,  Pr,  Act, 
§  67.)    It  is  always  within  the  power  of  a  court,  when  exercising  proper 
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discretion,  to  extend  the  time  fixed  by  law,  whenever  the  ends  of  justice 
would  seem  to  demand  such  an  extension.  Wood  v.  Forbes,  5 
Cal.  62. 

2.  Praotdoe. — Cases  which  were  decided  previous  to  this  enact- 
ment: (Carpentier  v.  Hart,  5  Cal.  406;  Morrison  v,  Dapman,  3  Cal. 
255;  Bell  V,  Thompson,  19  CaL  706;  Suydam  v.  Pitcher,  4  Id.  280; 
Shaw  V.  McGregor,  8  Id.  521.)  Where  the  provision  of  the  Statute 
applied  only  to  cases  where  the  summons  had  not  been  served.  By  the 
Statute  all  cases  now  come  under  the  above  rule.  (Casement  v,  Rin- 
gold,  28  Cal.  338.)  Where  a  demurrer  to  a  complaint  is  overruled,  and 
an  application  is  subsequently  made  for  leave  to  file  an  answer,  the  allow- 
ance of  the  application  rests  in  the  discretion  of  the  Court,  subject  to 
review  in  case  of  its  arbitrary  or  unreasonable  exercise.  The  exercise 
of  this  power  by  the  Court  must  in  a  great  degree  depend  upon  the 
special  circumstances  of  each  case,  and  be  so  governed  as  to  prevent 
dela3rs  and  to  promote  justice.  (Thornton  v.  Borland,  12  Cal.  438.)  In 
such  case,  where  no  application  was  made  to  the  Court  for  leave  to 
answer,  and  no  meritorious  defense  was  asserted,  this  Court  will  not 
reverse  the  judgment  and  open  the  case  for  another  trial.     Id. 


J^o.  965. 

Affidavit  an  Motion  to  Enlarge  Time  to  Plead. 
[Title.] 
[Venue.] 

C,  D.,   being  duly  sworn,    deposes    and    says    as 
follows; 

I.  I  am  the  defendant  in  the  above  entitled  action. 

II.  I  have  fully  and  fairly  stated  the  case   in   this 
cause  to  G.  H.,  my  counsel  therein,  who  resides  at 

^or  at  No , Street,  in  the  City 

of ] ;  and  I  have  a  good  and  substantial  defense, 

on  the  merits,  to  said  action,  as  I  am  advised  by  my  said 
counsel,  and  verily  believe. 
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III.  [^Siaie  excuse  for  desiring  enlargement  of  time.'] 

IV.  That  the  complaint  was  served  on  the of 

,  18..,  and  the  time  to  answer  will  expire  on 

the  ....  day  of ,  that  no  extension  of  such 

time   has  been  had,  and   days  further  time  are 

necessary  to  prepare  and  file  said  answer. 

[Signature.] 
[Jurat.] 

JV'o.  966. 

Order  "Enlarging  Time  to  Plead, 

On  the  annexed  affidavit  of  C.  D.,  and  on  motion  of 
G.  H.  his  attorney,  it  is  ordered  that  said  defendant  have 

days  further  time  from  and  after  the day  of 

,  18..,  to  answer  the  complaint  of  plaintiff 

herein. 

[Signature  of  Judge.] 
[Date.] 


CHAPTER  IV. 


AMENDMENTS. 


I.  Pleadings  ni^y  be  amended:  First ,  As  a  matter  of 
course,  after  demurrer  is  interposed,  and  before  the 
hearing  thereof;  and.  Second^  For  other  reasons  which 
appeal  to  the  discretion  of  the  Court.  {Cal.  Pr.  Act^ 
§  67.)  An  amendment  must  be  substantial,  flot  merely 
colorable.  (Snyder  v.  White,  6  Hew.  Pr.  321.)  Adding 
a  verification  to  a  complaint  is  not  an  amendment. 
(George  v.  JMcAvoy,  6  Id.  200.)     And  it  will  not  be 
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allowed  where  the  original  pleading  was  not  veri- 
fied. {San.  Fran.  DisL  Ct.,  Rule  No.  1 5.)  Amend- 
ments can  only  be  allowed  where  there  is  a  defect 
in  the  parties,  in  its  prayer  for  relief,  or  in  the  omis- 
sion or  mistake  of  some  fact  or  circumstance  con- 
nected with  the  substance  of  the  case,  i  Edw.  Ch. 
46;  Story  s  Eg.  PI.  884;  Shields  v.  Barrow,  17  How. 
U.S.  130. 

2.  Amendments  will  be  allowed  to  any  extent,  pro- 
vided no  new  cause  of  action  in  substance  is  added;  (Hol- 
lister  V.  Livingston,  9  How.  Pr.  140;)  as  amendments 
substantially  changing  the  claim  or  defense  cannot  prop- 
erly be  granted  at  any  time.  (Wright  v.  Delafield,  25 
N.Y.  266;  Bailey  z'.  Johnson,  i  Daly^  61;  Woodruff 
V.  Dickie,  31  How.  Pr.  164/  Ransom  v.  Wetmore,  39 
Barb.  104;  Whitcomb  v.  Hungerford,  42  Barb.  177.) 
That  an  amendment  may  add  a  new  cause  of  action, 
see  (Mason  v.  Whitely,  4  Duer,  611;  i  Abb.  Pr.  85; 
and  see  Wyftian  v.  Redmond,  18  How.  Pr.  272;  Mac- 
queen  V.  Babcock,  13  Abb.  Pr.  268;  Townsendz/.  Piatt, 
5  Abb.  Pr.  323;  Thompson  v.  Minford,  11  How.  Pr. 
273;  Griffin  v.  Cohen,  12  How.  Pr.  451;  Spencer  v. 
Tooker,  12  Abb.  Pr.  354;  21  How.  Pr.  233:  Fielden 
V.  Caselli,  26  How.  Pr.  173;  16  Abb.  Pr.  289;  but  see 
Woodruff  V.  Dickie,  5  Rob.  619.)  Though  the  Court 
should  not  allow  a  new  and  wholly  different  case  to  be 
made,  (i  Edw.  Ck.  46;  ^orys  Eg.  PI.  884;  Shields 
V.  Barrow,  17  How.  U.S.  130;  Schofield  v.  Fitzhu^h,  i 
Cranch  C,  Ct.  108;  The  **  Harmony,"  i  Gall.  123.)  A 
court  of  chancery  should  rarely,  if  ever,  permit  amend- 
ments so  changing  the  character  of  the  pleadings  as 
to  make  substantially  a  new  case  after  the  cause  has 
been  tried.    (Walden  v.  Bodley,  14  Pet.  156.)    Plaintiff 


294  AMENDMENTS. 

may  amend  by  a  new  count,  introductive  of  a  new  cau^e 
of  action,  if  it  correspond  in  character  with  the  original 
count  in  a  kindred  cause,  admitting  the  same  pleading 
and  defense,  and  which  might  have  been  included  in  the 
original  declaration.  (Tiernan  v.  Woodruff,  5  McLean, 
135»)  For  the  purpose  of  determining  whether  new 
matter  is  entirely  foreign  to  the  cause  of  action  in  the 
original  complaint,  the  original  complaint  must  be  lib- 
erally constructed.  Nevada  Co.  and  Sac.  Canal  Co.  v. 
Kidd,  28  Cal.  673. 

3.  Plaintiff  cannot  amend  so  as  to  change  an  action 
ex  contractu  to  one  ex  delicto,  (i  Van  Sautv.  768; 
Ramirez  v.  Murray,  5  CcU.  222;  Lane  v.  Beany,  19 
Barb.  51;  i  Abb.  Pr.  65.)  Nor  to  change  the  mode 
of  trial.  (McCarty  v.  Edwards,  24  How.  Pr.  236; 
Craig  V.  Hyde,  Id.  313.)  Nor  can  the  plaintiff,  in  eject- 
ment, set  up  title  acquired  after  commencement  of  suit. 
(Smith  V.  Billet,  15  Cal.  26.)  So,  also,  facts  which 
occur  subsequent  to  filing  the  complaint,  and  which 

•  change  the  liabilities  of  the  defendants,  cannot  be  incor- 
porated by  amendment.  Van  Maren  v.  Johnson,  1 5 
Cal.  308;  Woodruff  z/.  Dickie,  31  How.  Pr.  164;  Shel- 
don z/.  Adams,  18  Abb.  Pr.  405;  41  Barb.  54;  27 
How.  Pr.  1 79. 

4.  An  amendment  may  strike  out  a  cause  of  action. 
(Watson  z/.  Rushmore,  15  Abb.  Pr.  51.)  An  amended 
pleading  cannot  set  up  matter  which  occurred  after  suit 
brought.  (Hornfager  v.  Hornfager,  6  How.  Pr.  13; 
Lampson  v.  McQueen,  \^  Id.  345.)  It  must  be  pre- 
sented by  supplemental  pleading.  In  an  action  for  a 
fraudulent  sale  of  a  mine,  an  amendment  striking  out 
the  offer  to  return  the    deed  does   not   change   the 
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issues  tendered.  (Ahrens  v.  Adler,  33  Cal.  608.)  A 
plaintiff  may  amend  by  filing  a  more  full  and  particular 
account.  (Estate  of  Hidden,  23  Cal.  362;  Valencia  z^. 
Couch,  32  Id.  339.)  How  far  the  discretion  of  the 
Court  in  allowing  amendments  so  as  to  change  the  form 
of  action  is  restricted  by  the  Code,  discussed  in  (Brown 
V.  Babcock,  3  How.  Pr.  305;  Spalding  v.  Spalding,  3 
Id.  297;  Daws  V.  Green,  Id.  388;  also,  i  How.  Pr.  82; 
2  ^.  43;  3  Id.  148;  Field  v.  Morse,  8  How.  Pr.  47; 
Forniss  v.  Brown,  8  How.  Pr.  59;  McGrath  v.  Van 
Wyck,  2  Sand.  654;  Houghton  z'.  Latson,  10  Leg.  Obs. 
22;  Beardsley  v.  Stover;  7  Houf.  Pr.  294;  Dutcher  v. 
Slack,  3  How.  Pr.  322;)  the  authorities,  in  some  in- 
stances, going  so  far  as  to  say  that  even  the  cause  of 
action  may  be  changed  by  amendment,  while  others  ad- 
vocate a  restricted  exercise  of  discretion.  In  California, 
as  a  rule,  the  courts  are  extremely  liberal  as  to  amend- 
ments. 

AMENDMENTS    OF    COURSE. 

5.  Amendments  of  course  may  be  made,  without 
costs  to  either  party,  to  a  pleading,  before  the  trial 
of  the  issue  of  law,  on  a  demurrer  filed  thereto. 
{Cal.  Pr.  Act^  §  67;  N.Y.  Code^  172;  i  Van  Santv. 
PI.  792;  I  Whitt.  Pr.  611;  I  Barb.  Ch.  PI.  206,  25; 
Allen  V.  Marshall,  34  Cal.  165;  Lord  v.  Hopkins, 
30  Cal.  76;  Barber  v.  Reynold,  33  Cal.  497.)  But 
a  party  shall  not  so  amend  more  than  once.  {Cal. 
Pr.  Act,  §  67;  N.Y.  Code,  172.)  If  the  defendant  de- 
murs to  the  complaint,  it  is  an  error  ^  for  the  Court  to 
refuse  the  plaintiff  leave  to  amend  his  complaint  before 
the  decision  on  the  demurrer.  (Lord  v.  Hopkins,  30  Cal. 
76;  Sands  v.  Calkins,  30  How.  Pr.  i ;  Jeroliman  v.  Cohen, 
I  Duer,  631;  White  z'.  Mayor  of  N.Y.,  5  Abb.  Pr.  322; 
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14  How.  Pr.  495;  see  Ross  v.  Dinsmore,  12  Abb.  Pr. 
4;  20  How.  Pr.  326.)  After  demurrer,  and  before  ar- 
gument and  submission  of  the  issue  thereon,  either 
party  may  amend  a  pleading,  by  filing  the  same  as 
amended,  and  serving  a  copy  on  the  adverse  party  or 
his  attorney,  who  has  ten  days  to  answer  or  demur 
thereto.     Cal.  Pr.  Act,  §  67. 

'6.  The  right  to  amend,  as  of  course,  is  absolute,  and 
cannot  be  interfered  with,  unless  the  amendment  is 
merely  colorable,  and  made  for  purposes  of  delay  only. 
(Griffin  v.  Cohen,  8  How.  Pr.  451;  Farrand  v.  Herbe- 
son,  3  Duer^  658;  Burrall  v.  Moore,  5  Id.  654;  Cooper 
V.  Jones,  4  Sand.  699;  Rogers  v.  Rathbun,  8  How.  Pr. 
466;  Thompson  v.  Mumford,  11  How.  Pr.  273;  Spen- 
cer V.  Tooker,  12  Abb.  Pr.  353.)  And  though  absolute 
it  may  be  waived,  either  by  express  notice  or  noticing 
cause  for  trial,  (i  Van.  Santv.  Tg6\  Cusson  z/.  Whalen, 
5  How.  Pr.  305.)  A  party  may  amend  of  course 
where  the  same  amendment  would  be  allowed  at  the 
trial.  Getty  v.  Hudson  Riv.  R.R.  Co.,  6  How. 
Pr.  269. 

7.  An  amendment  that  would  have  the  effect  of 
changing  the  parties  to  the  action  will  not  be  allowed, 
(ii  HI.  587;  Russell  V.  Spear,  3  JV.K  Code  ^.^189; 
Chase  v.  Dunham,  i  Paige y  572.)  Nor,  without  amend- 
ing the  summons,  can  the  names  of  additional  defend- 
ants be  introduced.  (Follower  v.  Laughlin,  12  Abb. 
Pr.  105.)  And  a  summons  cannot  be  amended  with- 
out leaye  of  Court.  (Walkenshaw  v.  Purzell,  32  How. 
Pr.  301.)  An  amendment  of  course  will  not  be  al- 
lowed which  sets  up  a  different  claim.  ( i  Van  Santo.  798 ; 
Chapman  v.  Webb,  6  How  Pr.  390;  but  see  Lowe  v. 
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Beam,  i  Abb.  Pr.  65.)  But  an  amendment  could  be 
allowed  by  inserting  a  count  for  goods  sold  and  deliv- 
ered without  terms,  and  allowing  the  trial  to  proceed; 
such  is  not  a  case  changing  substantially  the  claim, 
(23iV.K  357;  20 Id.  81;  Id.  355;  i?> Id,  515;  22  Barb. 
161;  44  Id.  528;  II  How.  Pr.  168;  Vibbard  z/.  Rod- 
erick, 51  Barb.  616.)  And  **  other  allegations  material 
.to  the  case"  may  be  introduced.  (Jeroliman  v.  Cohen, 
I  Duer,  632.)  But  an  amendment  of  course  cannot 
introduce  circumstances  happening  after  commencement 
of  the  action.  (Hornfager  v.  Hornfager,  i  Code  R. 
(JV.S.)  180.)  The  above  are  not  all  good  authority  in 
California,  but  may  be  consulte(^  with  profit. 

8.  A  complaint  may  be  amended,  of  course,  at  any 
time  before  summons  is  issued.  (Allen  v.  Marshall, 
34  Ca/.  165.)  Or  at  any  time  before  defendant  has  put 
in  his  defense,  (i  Van  Santv.  792;  Cussen  v.  Whalen, 
Horo).  Pr.  302;  Washburn  v.  Herrick,  4  Id.  15.) 
Answers  containing  denials  only  cannot  be  amended 
of  course,  but  answers  containing  new  matter  may. 
(Farrand  v.  Herbeson,  3  Duer.  655;  Plumb  v.  Whipple, 
7  How.  Pr.  411;  Townsend  v.  Piatt,  3  Abb.  Pr.  325; 
Lampson  v.  McQueen,  15  How.  Pr.  345.)  Defendant 
cannot  amend  his  answer  by  inserting  an  averment 
which  is  but  a  conclusion  of  law.  Levinson  v.  Swartz, 
22  Col.  229. 

AMENDMENT  BY  LEAVE  OF  COURT. 

9.  The  judge  presiding  at  the  trial  has  full  power  of 
amendment  of  pleadings.  (Jacobs  v.  Hooker,  i  Edm. 
472;  Woodruff  V.  Dickie,  5  Rob.  619.)  But  a  referee 
cannot  order  an  amendment,  (i  Van  Santv.  820;  De 
la  Riva  v.  Berreyessa,  2  Cal.  195;  Holmes  v,  Slocum, 
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1  C.R.  380.)  In  New  York,  however,  referees  of  whole 
issues  may  order  an  amendment.  Woodruff  z/.  Dickie, 
31  How.  Pr.  164;  Hoyt  v.  Hoyt,  8  Bosw.  511;  Secor 
V.  Low,  9  Id.  163;  Dunnigan  v.  Crummey,  /^/^Barb.  528. 

I  o.  Amendments  should  be  liberally  allowed  by  the 
Court,  in  furtherance  of  justice.  ( i  Van  Santv.  809 ; 
Cook  V.  Spears,  2  CaL  409;  Stearns  v.  Martin,  4  Id. 
227;  Butler  V.  King,  i  o  Id.  342 ;  Smith  v.  Yreka  Wat. 
Co.,  14/^.  201;  approved  in  Lord  v.  Hopkins,  yy  Id. 
78;  McMillan  v.  Dana,  18  Id.  339;  Roland  v.  Kreyen- 
hagen,  iZ  Id.  455;  Pierson  v.  McCahill,  22  Id.  127; 
Vanderbilt  v.  Access.  Jransit  Co.,  9  How.  Pr.  352.) 
But  the  refusal  to  allow  them  is  presumed  to  be  right, 
unless  the  character  of  the  proposed  amendment  is  shown 
on  the  record.     Jessup  v.  King,  4  Cal.  331. 

11.  Amendments  are  within  the  discretion  of  the 
Court,  and  cannot  be  controlled  by  mandamus.  (Jack- 
son V.  Smith,  I  Paine,  453;  to  the  same  effect,  Exp. 
Bradstreet,  7  Pet.  634.)  And  are  governed  by  their 
own  rules  and  modes  of  practice.  Wright  v.  HoUing- 
worth,  I  Pet.  165;  Walden  v.  Craig,,  7  Wheat.  576; 
United  States  v.  Buford,  3  Pet.  12. 

12.  Where  the  pleading  is  defective,  demurrer  should 
be  sustained,  and  leave  be  granted  to  amend.  (Gallagher 
V.  Delaney,  10  Cal.  410;  Mead  v.  Mead,  15  How.  Pr. 
353.)  And  if  the  plaintiff  then  declines,  final  judgment 
should  be  given;  (Gallagher  v.  Delaney,  10  Cal.  410;) 
unless  the  complaint  is  so  defective  that  it  cannot  be 
made  good  by  amendment.  (Lord  v.  Hopkins,  30 
Cal.  76.)  After  demurrer  sustained,  amendments 
may  be  made  upon  motion.     (Smith  v.  Yreka  Wat. 
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Co.,  14  CaL  201;  Gallagher  v.  Delaney,  lo  Cal.  410.) 
The  party  desiring  amendment  after  demurrer  sus- 
tained, must  make  his  motion  to  the  Court,  and  he 
cannot  object  on  appeal  that  he  was  not  permitted  to 
amend,  when  he  made  no  offer.  Smith  v.  Yreka  Wat. 
Co.,  14  Cal.  201. 

1 3.  After  demurrer  sustained,  defendant  may  be  al- 
lowed to  amend.  (Pierson  v.  McCahill,  22  CaL  127; 
Fish  V.  Reddington,  2^1  Id.  i56.)  After  demurrer  to 
defendant's  answer  sustained,  it  is  in  the  discretion  of  the 
Court  to  allow  defendant  to  amend.  (Gillan  v.  Hutch- 
inson, 1 6  CaL  153.)  Demurrer  sustained,  and  plaintiff 
amends  by  making  two  counts  instead  of  one.  He  can- 
not, after  trial,  complain  of  error  in  sustaining  the  de- 
murrer. (Gale  V.  Tuolumne  Water  Co.,  14  CaL  25.) 
To  test  the  ruling  on  the  demurrer,  he  should  have  gone 
to  trial  on  the  pleadings  where  the  judgment  on  de- 
murrer left  them.  (Z/.)  In  demurrer  overruled  to 
defective  complaint,  if  defendant  answers  .  over.  Court 
will  treat  such  complaint  as  amended.    Ward  v.  Moorey, 

Wash.  Ter.  1864,  p.  123. 

14.  The  filing  of  a  new  complaint  after  demurrer 
sustained  is  not  the  commencement  of  a  new  action. 
(Jones  V.  Frost,  28  CaL  245.)  So  of  an  amended  an- 
swer which  supersedes  the  original.  {Id.;  Gilman  v, 
Cosgrove,  22  Cal.  356.)  They  simply  take  the  place 
of  the  originals.  (Barber  v.  Reynolds,  33  CaL  497; 
Sands  v.  Calkins,  30  How,  Pr.  i ;  Allen  v.  Compton,  8 
Id.  251.)  And  copies  of  the  instruments  sued  on  must 
be  annexed  thereto.     McEwen  v.  Hussey,  23  Ind.  395. 
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15.  The  Court  may,  likewise,  upon  affidavit  show- 
ing good  cause  therefor  (i  Van  Santv.  814),  after 
notice'  to  tJie  adverse  party  (Fassett  v,  Tallmadge,  15 
Abb.  Pr.  205),  allow,  upon  such  terms  as  may  be  just, 
an  amendment  to  any  pleading  {CaL  Pr.  Acty%  68; 
Arnold  2/.  Arnold,  20  Iowa  273),  at  any  stage  of  the 
trial,  in  furtherance  of  justice,  i  Whitt.  Pr.  626;  i 
Scam.  45;  3  Scam.  342;  Id.  45;  32  ///.  331;  35///.  22; 
47.  Maine,  492;  42  N.H.  25;  Peters  v.  Foss,  16  CaL 
357;  Lestrade  27.  Barth,  17  Cal.  285. 

16.  The  allpwance  of  amendments  at  the  trial  is  in 
the  discretion  of  the  Court;  (i  Van  Santv.  812,  818; 
I  Whitt.  Pr.  617;  Peterbaugh's  III.  Pr.  526;  2  Scam. 
33;  2\  III.  196;  yi  III.  331;  16  III.  390;  Thornton  e/. 
Borland,  12  Cal.  438;  .Gillan  v.  Hutchinson,  16  Id. 
153;  Cooke  V.  Spears,  2  Cal.  438;  Stearns  v. 
Martin,  \  Id.  227;)  and  that  discretion  will  rarely  be 
revised;  (Pierson  v.  McCahill,  22  Cal.  127;)  but 
for  its  abuse,  the  appellate  court  will  interfere. 
(Cooke  V.  Spears,  2  Cal.  409.)  Where,  from  over- 
sights of  counsel  committed  under  pressure  of  business, 
pleadings  are  defective,  amendments  should  be  allowed 
with  great  liberality.  In  such  cases,  when  an  offer  to 
amend  is  made  at  such  a  stage  of  the  proceedings  that 
the  other  party  will  not  lose  an  opportunity  to  fairly 
present  his  whole  case,  amendments  should  be  allowed 
with  great  liberality.  Kierstein  v.  Madden,  Cal.  Sup. 
Ct.,  Jul.  T.,  1869. 

1 7.  Where  the  defendant  lies  by  until  trial,  before 
objecting  to  the  sufficiency  of  th^  complaint,  it  is  a  prop- 
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er  exercise  of  discretion  in  the  Court  or  referee  to 
allow  the  necessary  allegations  to  be  supplied  by 
amendment,  if  they  do  not  amount  to  a  new  cause  of 
action.  (i8  N.Y.  515;  Woolsey  v.  Trustees  of  Ron- 
dout,  2  KeyeSy  603.)  But  leave  to  amend  allegations 
filed  against  an  insolvent  debtor  was  refused  after  the 
jury  was  sworn.  (Newton's  Case,  2  Crunch  C  Ct. 
467.)  No  material  amendment  can  be  allowed  after 
the  cause  has  been  submitted  to  the  jury,  or  a  finding 
has  been  announced  by  a  court.  Holcraft  v.  King,  25 
^^d.  352. 

1 8.  Where,  in  the  course  of  a  trial,  it  is  discovered 
that  pleadings  are  so  defective  that  the  real  subject  of 
dispute  cannot  be  finally  determined,  the  Court  should 
allow  amendments  on  such  terms  as  may  by  just; 
(Stringer  v.  Davis,  30  Cal.  218;)  at  any  time  after 
the  commencement  of  the  trial.  Peters  v.  Foss,  1 6  Cal. 
357;  Lestrade  v.  Barth,  19  Cal.  660;  Gavitt  v.  Doub, 
23  Cal.  78. 

19.  An  amendment  to  the  complaint  may  be 
allowed  even  at  the  commencement  of  the  trial.  (Gavitt 
V.  Doub,  23  Cal.  78;)  or  after  a  motion  for  nonsuit, 
if  it  would  not  operate  as  a  surprise  upon  the  defendant. 
(Farmer  v.  Cram,  7  C2/.  .135;  Valencia  v.  Couch,  32 
Cal.  339;  Balcom  v.  Woodruff,  7  Barb.  14.)  It  is 
always  in  time  when  it  immediately  follows  an  objec- 
tion to  the  pleading.  (Valencia  v.  Couch,  32  Cal.  339.) 
A  motion  to  amend  a  complaint  does  not  come  too 
late  because  made  after  plaintiff  has  closed  his  testi- 
mony. (Valencia  v.  Couch,  32  Cal.  339.)  And 
after  defendants  have  closed  their  case,  and  before  the 
case  is  submitted,  plaintiffs  may  be  allowed  to  supply 
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an  omission  in  the  testimony  occasioned  by  mistake  or 
inadvertence.  (Priest  2^.  Union  Canal  Co.,  6  Cal.  170.) 
A  complaint  may  be  amended  before  judgment  and 
after  verdict,  so  as  to  conform  to  the  verdict.  (Hooper 
V.  Wells,  27  CaL  35.)  And  therefore  cannot  be 
allowed  in  the  appellate  court  (/^.),  unless  the  appeal 
be  taken  from  judgment  on  demurrer  (Phelan  v. 
Supervisors,  9  CaL  15),  or  from  an  order  denying  a 
new  trial.     Argenti  v.  San  Francisco,  30  CaL  458. 

20.  Defendant  may  amend  and  show  that  the  whole 
interest  in  a  joint  counter  claim  has  been  transferred  to 
him.  (Stearns  v.  Martin,  4  CaL  229.)  Or  he  may 
amend  by  inserting  new  matter;  (Pierson  v.  McCahill, 
22  CaL  127;)  If  not  entirely  foreign  to  the  cause  of 
action.  (Nevada  and  Sac.  Co.  Canal  Co.  v.  Kidd,  28 
CaL  673.)  The  fact  that  such  new  matter  was  well 
known  to  defendant  at  the  time  the  original  answer  was 
filed  is  no  good  reason  why  the  amendment  should 
not  be  permitted.  (Pierson  v.  McCahill,  22  Cal.  127.) 
Etefendant  may  amend  by  striking  out  counter  claim, 
and  setting  up  the  defense  of  the  Statute  of  Limitations. 
(Wynan  v.  Remond,  18  How.  Pr.  272;  contra^  Field  v. 
Morse,  %How.  /V.48;Hollisterz/.  Livingston,  gid.  140.) 
Or  one  of  two  defendants  may  be  permitted  severally  to 
plead  the  Statute,  by  filing  a  separate  plea;  (Robinson 
V.  Smith,  14  CaL  244;)  as  it  may  be  pleaded  at  any 
time.  Cook  tk  Spears,  2  CaL  409;  Stuart  v.  Sander,  16 
CaL  372. 

2U  A  defendant,  by  amending  his  answer,  and  tak- 
ing issue  on  a  new  cause  of  action  added  to  the  com- 
plaint by  amendment,  waives  all  objection  to  such 
amendment.     (Secor  v.  Law,  9  Bosw.  163.)     Where 
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an  amended  answer  is  complete  in  itself,  and  is  incon- 
sistent with  the  original  answer,  the  two  cannot  stand 
together.  (Kuhland  v.  Sedgwick,  17  CaL  123.)  Un- 
der the  Code  of  Louisiana,  which  allows  general  and 
special  pleas  if  not  inconsistent  with  each  other,  an 
amended  answer,  which  but  specifies  a  particular  fact  in 
aid  of  the  general  denial,  is  allowable.  (Andrews  v. 
Hensler,  6  WalL  U.S.  254.)  If  the  plaintiff  amends 
his  complaint,  and  the  defendant  obtains  an  order  to 
have  his  answer  on  file  stand  as  the  answer  to  the 
amended  complaint,  the  answer  is  to  be  treated  as  if 
filed  when  the  order  is  made.  Mulford  v.  Estudillo,  32 
Cal.  131. 

22.  An  answer  may  be  verified  even  at  the  close  of 
the  plaintiff's  case.  (Angier  v.  Masterson,  6  CaL  61; 
Arrington  v.  Tupper,  10  CaL  464;  Lattimer  v.  Ryan, 
20  CaL  628.)  If  the  defendant  does  not  know  that  too 
many  are  joined  as  plaintiffs  till  after  the  same  appears 
in  evidence,  he  ^should  then  apply  for  leave  to  amend 
his  answer.  (Gillam  v.  Sigman,  29  CaL  657;  Ackley  v. 
Tarbox,  31  N.Y.  564.)  If  testimony  offered  by  de- 
fendant is  rejected  because  of  a  defective  denial,  de- 
fendant should  be  allowed  to  amend  his  denial. 
(Stringer  v.  Davis,  30  CaL  318.)  If  defendant  have 
acquired  title  to  the  demanded  premises  during  litiga- 
tion, he  should  be  allowed  to  amend  his  answer  so  as 
to  obviate  the  objection  to  the  introduction  of  tes- 
timony excluded  by  the  Court  under  the  original  answer. 
(McMinn  v.  O'Connor,  27  Cal.  238.)  But  if  the  Court 
refuses  to  allow  the  amendment,  and  evidence  shows 
that  the  amendment  would  be  immaterial,  no  injury 
results  from  the  refusal.     Jones  v.  Black,  30  Cal.  227. 
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AMENDMENTS  AFTER  TRIAL. 

• 

23.  Amendments  after  trial  are  allowed  only  with 
great  caution,  and  on  good  cause  shown.  ( i  Van  Santv. 
814;  Houghton  V.  Skinner,  5  How.  Pr.  420.)  In  New 
York,  a  mere  formal  amendment  may  be  made  after 
judgment.  (Clason  v.  Corley,  5  Sand.  455;  Lettman  v. 
Ritz,  3  Sand.  734;  Debaix  v.  Lehind,  i  Code  R.  {N.S.) 
235.)  But  the  power  to  amend  after  judgment  is  extra- 
ordinary, and  should  be  very  sparingly  exercised. 
(Field  V.  Hawkhurst,  9  How.  Pr.  75;  Malcom  v.  Baker, 
8  How.  Pr.  301 ;  Davis  v.  Garr,  7  How.  Pr.  311;  Egert 
V.  Wicker,  10  How.  Pr.  193.)  Errors  in  the  computa- 
tion of  interest  may  be  corrected  by  motion  in  the 
court  below.  (Whitney  v.  Bankman,  13  Gz/.  536.) 
A  mere  clerical  error  in  the  judgment,  not  affecting  the 
appellant,  can  be  corrected,  and  is  not  ground  for  re- 
versal. (Anderson  v.  Parker,  6  Cal.  197.)  A  court  has 
the  power  to  m^ke  an  amendment  nunc  pro  tunc,  by 
supplying  the  omission  of  a  clerk  to  enter  the  appoint- 
ment of  a  guardian  ad  litem.  (Sprague  v.  Litherberry, 
4  McLean,  442.)  Where  the  decree  is  defective  in  not 
designating  the  defendants  who  are  personally  liable  for 
the  debt,  and  the  record  shows  who  they  are,  the  Court 
has  the  power  to  amend  the  judgment  at  any  time  by 
adding  a  clause  designating  the  defendants  who  are  per- 
sonally liable.  The  proper  remedy  in  such  a  case  is  to 
move  to  amend  the  judgment  by  supplying  the  omission. 
(Leviston  v.  Swan,  33  Cal.  480.)  An  omission  of  an 
averment  necessary  to  give  jurisdiction  cannot  be 
amended  after  judgment.  Smith  v.  Jackson,  2  Edw. 
28;  compare  Fisher  v.  Rutherford,  i  Baldw.  188. 
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24.  The  Court  has  power  to  authorize  amendments 
when  there  is  anything  in  the  record  to  amend  by. 
(Randolph  v.  Barrett,  i6  Pet.  138.)  Such  as  clerical 
errors  in  its  own  records,  even  after  a  great  lapse  of 
time.     (Cromwell  v.  The  Bank  of  Pittsburg,  2  Wall. 

jr.  C.  Ct.  569;  see  Smith  v.  Jackson,  i  Paine^  486.) 
A  court  may  at  any  time  render  or  amend  a  judgment, 
nunc  pro  tunc^  where  the  record  discloses  that  it  is  in- 
correctly given  as  the  judgment  of  the  Court.  (Morri- 
son V.  Dapman,  3  Cal.  255.)  While  the  term  lasts,  the 
Court  has  power  to  amend  the  records.  After  the  term 
has  passed,  the  record  cannot  be  amended,  unless  there 
is  something  in  the  record  to  amend  by.  Branger  v. 
Chevalier,  9  Cal.  172. 

25.  Where,  on  appeal  from  any  order  granting  a 
new  trial,  the  Supreme  Court  affirmed  the  ^'judgment" 
below,  and  the  remittitur  was  issued,  and  then,  at  a 
subsequent  term,  respondent  moved  the  Court  to  amend 
its  judgment  by  making  it  read:  '*the  order  of  the  Dis- 
trict Court  granting  a  new* trial  is  affirmed,"  instead  of, 
"  the  judgment  is  affirmed:"  Heldy  that  the  motion  will 
be  granted,  on  the  principle  that  courts  have  the  power 
to  amend  clerical  errors,  and  enter  a  judgment,  nunc  pro 
tunCy  where  the  record  itself  discloses  the  error,  even 
though  the  term  has  elapsed.  Costs  of  the  motion  not 
allowed.     Swain  v.  Naglee,  19  Cal.  127. 

2  6.  After  an  appeal  in  which  judgment  on  the  de- 
murrer sustained  is  affirmed,  plaintiff  cannot  be  granted 
leave  to  amend  complaint.  (Bryan  v.  Berry,  8  Cal. 
134;  People  z/.  Jackson,  24  Cal.  633.)  Where  a  de- 
murrer to  a  complaint  is  sustained  in  the  court  below, 

and  plaintiff  declines  to  amend,  and  appeals  from  the 

20 
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judgment  and  the  order  sustaining  the  demurrer,  the 
Supreme  Court,  if  it  affirm  the  judgment,  cannot  grant 
plaintiff  leave  to  amend  his  complaint,  (People  v.  Jack- 
son, 24  CaL  633.)  When  a  final  judgment,  on  de- 
murrer to  the  complaint,  sustaining  the  demurrer, 
was  reversed,  the  plaintiff  had  the  right  to  amend  on 
application  to  the  court  below.  Williamson  v.  Blattan, 
9  CaL  500;  Phelan  v.  City  of  San  Fran.,  9  CaL  15; 
McDonald  v.  Bear  River  Water  and  Mining  Co.,  1 5 
CaL  149. 

27.  Upon  the  trial,  every  material  allegation  of  the 
complaint  not  specifically-  controverted  is  to  be  taken 
as  true,  but  if  the  defendant  supposed  he  had  denied 
material  allegations,  and  the  Court  sustained  his  view 
of  the  answer,  the  appellate  court,  when  it  reverses 
the  judgment,  may  allow  the  court  below  to  exercise 
its  discretion  in  permitting  the  answer  to  be  amended. 
(Fish  V.  Reddington,  31  CaL  186.)  Thus,  where  a 
judgment  in  favor  of  defendant  had  been  reversed  by 
the  Supreme  Court,  on  the  gfround  that  certain  material 
evidence,  which  had  been  received  in  his .  favor,  was 
inadmissible  under  his  answer,  and  on  the  second  trial 
defendant  moved  to  amend  his  answer  by  inserting 
averments  of  new  matter  obviating  the  objection: 
Heldy  That  as  the  amendment  was  evidently  necessary 
to  enable  the  defense  to  be  fully  presented,  it  was  prop- 
erly allowed  by  the  Court.  Pierson  v.  McCahil,  22 
CaL  127. 

28.  On  appeal  taken  by  defendant  immediately  after 
judgment  on  default,  on  the  ground  of  insufficiency  of 
the  affidavit  of  publication  of  summons,  the  appellate 
court  will  not  disturb  the  judgment,  the  defendant  hav- 
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ing  his  remedy  in  the  courts  below  within  six  months 
a^er  judgment,  (Guy  v.  Ide,  6  CaL  99.)  Upon  the 
remittitur  of  a  cause  to  the  court  below,  if  the  plaintiffs 
desire  to  amend  their  complaint  so  as  to  present  their 
legal  rights  for  the  determination  of  a  jury,  they  should 
be  permitted  to  do  so.  McDonald  v.  Bear  River 
Water  and  Mining  Co.,  15  Cal.  149. 

WHAT  AMENDMENTS   SHOULD   BE   ALLOWED. 

29.  Plaintiffs  should  be  permitted  so  to  amend  as  to 
present  for  determination  their  legal  rights.  (McDon- 
ald V.  Bear  River  and  Auburn  Water  and  Mining  Co.; 
15  CaL  145;  Nevada  and  Sacramento  Canal  Co.  v. 
Kidd,  28  CaL  673.)  Or,  to  express  the  cause  of  action 
originally  intended,  (/of.)  Or,  to -strike  out  a  cause 
of  action.  (Watson  v.  Rushmore,  15  Abb.  Pr.  51.) 
Or,  to  strike  out  a  claim  for  damages.  (Grass  Valley 
Quicksilver  Mining  Co.  v.  Stackhouse,  5  CaL  413.) 
Or,  to  increase  the  amount  of  damages  claimed,  (i 
Van  Santv.  364;  Gregg  v.  Grex,  4  McLean,  208.) 
Even  after  issue  joined.  (Merchant  v.  N. Y.  Life  Ins. 
Co.,  2  Sand.  659.)  Or,  to  change  the  venue.  (Stryker 
V.  N.Y.  Exch.  Bk.,  42  Barb.  511.)  If  a  wife  should 
intervene  in  an  action,  or  file  a  separate  defense, 
plaintiff  may  amend,  (Moss  v.  Warner,  10  CaL  295.) 
A  plaintiff  may  amend  by  inserting  averments  of  prior 
appropriation,  a  diversion  by  defendants,  with  a  prayer 
for  an  injunction.  (Nevada  and  Sacramento  Canal  Co. 
V.  Kidd,  28  CaL  673.)  In  attachment,  pending  motion 
to  dissolve  the  attachment,  plaintiff  may  have  leave  to 
amend  the  complaint.  (Hathaway  v.  Davis,  33  CaL 
161.)  Circumstances  authorizing  an  arrest,  occurring 
subsequent  to  filing  the  complaint,  should  be  set  forth 


308  AMENDMENTS. 

in  an  amended  complaint.  (Davis  v.  Robinson,  lo  Ccd. 
411.)  Leave  may  be  granted  to  file  blanks  in  complaint, 
and  reply  specially  to  plea  of  Statute  of  Limitations  on 
payment  of  full  costs.  Ferris  v.  Williams,  i  Cranck. 
C.  Ct.  281. 

30.  A  variance  between  the  suit  and  the  complaint 
in  respect  to  the  return  day  may  be  amended.  (2  Wheat 
45;  Wilder  v.  McCormick,  2  Blackft.  31.)  The  as- 
signee may  amend  the  assignment  by  inserting  the 
words,  '*For  value  received,  I  hereby  assign  the  within 
account."  (Ryan  v.  Maddox,  6  Cal.  247.)  A  gar- 
nishee may  amend  his  answer  by  correcting  an  error 
which  could  not  reasonably  have  been  avoided.  (Smith 
v\  Browne,  5  CaL  118.)  Petitions  in  railroad  proceed- 
ings may  be  amended.  (Contra  Costa  R.R.  Co.  v.  Moss, 
23  Ccd.  325.)  The  omission  to  show  an  information, 
in  the  matter  of  a  writ  of  quo  warranto^  that  the  offices 
usurped  are  corporate  offices,  may  be  amended.  (Gun- 
ton  V.  Ingle,  4  Crunch  C.  Ct.  438.)  In  slander,  by 
.amendment  the  words  charged  may  be  changed. 
Dougherty  v.  Bentley,  i  Crunch  C.  Ct.  219.     . 


t» 


3 1 .  Where  the  proof  does  not  sustain  the  allega- 
.tions  of  the  bill,  and  where,  by  the  proof,  the  com- 
plainant would  be  entitled  to  relief  in  a  court  of 
equity,  if  his  pleadings  had  been  properly  framed, 
amendments  may  be  allowed  to  conform  the  plead- 
ings to  the  facts  proved.  (Stringer  v.  Davis,  30 
Ca/.  318;  Conally  v.  Peck,  3  Cal.  82;  Try  on  z/.  Sutton, 
13  Cal.  494;  Valencia  v.  Couch,  32  Ccd.  339;  Hosley 
V.  Black,  28  iV.  K  438;  Bedford  v.  Terhune,  30  ^.453; 
Walsh  z/.  Washington  Market  Ins.  Co.,  32  Id.  427; 
.Rose  z^.  Bell,  38  Barb.  25;  Denman  v.  Prince,  dp  Barb. 
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213;  Gates  z/.  Alden,  4 1  Id.  172;  Van  Buskirk  z/.  Stow, 
42  ^.  9;  Dunnigan  z/.  Crummey,  ^^  Id.  528.)  As  to 
the  propriety  of  allowing  an  amendment  to  conform  the 
pleadings  to  the  facts  proved,  consult  the  above  author- 
ities. If  evidence  is  objected  to,  because  the  defense 
imder  which  it  is  offered  is  defectively  pleaded,  the  Court 
should  allow  the  pleading  to  be  amended.  Carpenter 
V.  Small,  35  CaL  346. 

32.  In  ejectment,  amendments  are  liberally  allowed. 
(Walden  v.  Craig,  9  Wheat.  576.)  The  date  of  the 
devise  may  be  amended  so  as  to  conform  to  the  title. 
(Blackwell  v.  Patton,  7  Cranch,  471 ;  Smith  z/.  Vaughan, 
10  Pet.  367;  McDaniel  v.  Wailes,  4  Crunch  C.  Ct. 
201.)  Or  may  extend  the  term  of  the  fictitious  lease 
even  after  judgment.  (Walden  v.  Craig,  14  Pet.  147; 
Ledgerwood  v.  Pickett,  i  McLean,  143.)  But  amend- 
ments by  'adding  a  count  stating  a  demise  under  a  new 
title  are  not  allowed,  as  distinct  ejectments  may  be 
brought  to  try  them.  (Gale  v.  Babcock,  4  Wash.  C. 
Ct.  199.)  A  declaration  in  an  action  of  ejectment, 
in  which,  according  to  the  provisions  of  thp  laws  of 
Tennessee,  the  defendant  was  held  to  bail,  stated  two 
demises,  by  citizens  of  different  States.  The  cause 
coming  on  for  trial  before  a  jury,  the  plaintiffs  suffered 
a  nonsuit,  which  was  set  aside;  and  the  Court,  on  the 
motion  of  the  plaintiffs,  permitted  the  declaration  to  be 
amended,  by  adding  a  count  on  the  demise  of  a  citizen 
of  another  State.  Held,  that  a  judgment  upon  the  new 
count  was  valid.  Wright  v.  Hollengsworth,  i  Pet.  165. 

PRACTICE   ON    AMENDMENTS. 

33.  An  amended  complaint  may  be  filed  without 
prejudice  to  an  injunction  issued  on  the  original  com- 
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plaint.  (Barber  v.  Reynolds,  33  Col.  497.)  Where  an 
amendment  is  granted,  it  is  more  proper  to  file  an 
amended  bill  than  to  interline  the  original.  (Pierce  v. 
West,  3  Wash.  C.  Ct.  354;  Walden  v.  Craig,  14  Pet. 
147 ;  see  35.)  If  the  complaint  be  amended,  a  copy  of  the 
amendments  shall  be  filed,  or  the  Court  may  in  its  dis- 
cretion require  the  complaint  as  amended  to  be  filed,  and 
a  copy  of  the  amendments  shall  be  served  upon  every 
defendant  to  be  affected  thereby,  or  upon  his  attorney, 
if  he  has  appeared  by  attorney.  The  defendant  shall 
answer  in  such  time  as  may  be  ordered  by  the  Court, 
and  judgment  by  default  may  be  entered  upon  failure  to. 
answer  as  in  other  cases.  {Cal.  Pr.  Acty  §  43.)  It  has 
been  held  by  our  courts  that  when  a  demurrer  is  over- 
ruled with  leave  to  answer,  the  Court  need  not  fix  the 
time  within  which  to  answer;  the  Court  has  power  to  do 
so.  ( CaL  Pr.  Act,  §  43.)  If  the  time  is  not  fixed,  then 
the  defendant  should  answer  within  the  same  time  re- 
quired in  case  of  service  of  the  original  complaint. 
(People  V.  Rains,  23  Cal.  128.)  When  a  demurrer  to 
a  pleading  is  sustained,  the  adverse  party  shall  have  ten 
days  from' service  of  notice  of  the  entry  of  the  order,  in 
which  to  amend  the  pleading  demurred  to  and  to  file 
and  serve  such  amended  pleading.  {San  Fran.  Dist. 
Court,  Ride  20.)  The  party  whose  demurrer  has  been 
sustained  shall  have  ten  days  from  such  service  in  which 
to  answer  or  demur  to  such  amended  pleading.  {Jd^ 
The  Court  may  impose  such  terms  as  it  may  deem 
proper  on. granting  leave  to  file  such  amended  plead 
ings.     Id. 

34.  An  answer  already  filed  may  be  allowed  to 
stand  as  the  answer  to  the  amended  complaint.  (Mul- 
ford  V.  Estudillo',  32  Cal.  131.)     If  the  plaintiff  amends 


PRACTICE.  311 

his  complaint,  and  the  defendant  obtains  aJfi  order  to 
have  his  answer  on  file  stand  as  the  answer  to  the 
amended  complaint,  the  answer  is  to  be  treated  as  if 
filed  when  the  order  is  made.*  {/d.)  If  the  amendment 
introduces  no  new'  fact,  and  does  not  in  any  respect 
affect  the  merits  of  the  case,  the  plaintiff  may  proceed 
without  answer,  (i  Vies.  250;  4  Vies.  65;  Blake  s  Ch. 
Pr.  195;  2  Wad.  287;  I  Harr.  Ch.  93;  Long  worth  z/. 
Taylor,  i  McLean,  514.)  Where  the  defendant  objects 
to  an  amendment  of  the  complaint,  except  upon  condi- 
tion that  the  answer  be  also  amended,  he  must  show  by 
affidavit  wherein  he  would  be  misled  by  such  amend- 
ment, and  specify  the  nature  of  the  further  evidence  it 
would  render  necessary.  Dunnigan  v.  Crummey,  44 
Barb.  528. 

35.  The  party  desiring  to  amend  shall  serve  an  en- 
grrossed  copy  of  the  pleading,  with  the  amendment 
incorporated  therein,  or  a  copy  of  the  proposed  amend- 
ment, referring  to  the  page  and  line  of  the  pleading 
where  the  amendment  is  to  be  inserted,  together  with 
the  notice  of  application  to  amend.  {Cal.  Pr.  Act,  § 
43;  San  Fran.  District  Ct.  Rule  No.  15.)  So,  when 
plaintiff  is  allowed,  until  plaintiff  elects  upon  which  count 
of  the  complaint  he  will  go  to  trial,  tjie  plaintiff  should 
serve  a  copy  of  complaint  with  the  notice  of  his  election. 
Wilson  V.  Cleaveland,  30  Cal.  192. 

36.  In  New  York,  the  defendant  in  an  action  has  the 
right  to  serve  an  amended  answer  within  twenty  days 
after  the  service  of  the  original,  and  to  include  therein 
a  new  defense ;  and  this  without  regard  to  the  nature  of 
the  defense.  (McQueen  v.  Babcock,  3^  Keyes,  428.) 
Under  the  Code,  it  is  the  practice  where  a  party  amends 
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his  pleading^s,  either  of  course,  or  after  obtaining  consent 
or  leave,  to  serve  a  new  pleading;  and  it  supersedes  the 
original.  It  is  the  practice,  too,  to  designate  it  on  its 
face  as  an  amended  complaint  or  answer,  as  the  case  may 
be;  though  it  has  been  held  that  the  omission  so  to 
designate  it  does  not  render  it  void.  Hurley  v.  Second 
Building  Association,  15  Add.  /V.  2o5,  no^e. 

37.  Where  amendments  are  allowed  without  au- 
thority, a  motion  to  strike  them  out  can  be  made  at  any 
time.  (Church  v.  Syracuse  Co.,  32  Conn.  372.)  As  a 
general  rule,  a  party  cannot  judge  for  himself  of  the  suf- 
ficiency of  a  pleading,  or  of  the  materiality  of  an  amend- 
ment, but  must  bring  the  question  before  the  Court. 
(Vanderbuilt  v.  Bleeker,  4  A66.  Pr.  289.)  But  when 
an  amended  pleading,  in  which  the  amendments  are 
clearly  frivolous  or  immaterial,  is  served  immediately 
before  the  circuit,  and  obviously  for  the  mere  purpose 
of  delay,  it  may  be  disregarded.  (/^.)  Where  the 
Court  has  allowed  the  plaintiff,  after  the  defendant  has 
filed  a  plea  in  abatement,  to  amend  his  writ  and  declar- 
ation to  meet  the  case  presented  by  the  plea,  the  de- 
fendant, who  has  appeared  for  the  purpose  of  pleading 
in  abatement  only,  is  thereby  put  out  of  court;  and  a 
judgment  by  default  may  be  rendered  against  him  if  he 
fail  to  appear  again  and  plead  to  the  action.  Randolph 
V.  Barrett,  16  Pet.  138. 
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JVo.  967. 

Notice  of  Motion  for  Leave  to  Amend, . 
[Title.] 
[Address.] 

Please  take  notice,  that  on  the  affidavit  herewith 
served,  and  on  all  the  papers  on  file  in  this  action, 
the  undersigned  will  move  the  Court,  at  the  court  room 

thereof,  at    ,  on.  the    day  of , 

18  . . ,  at o'clock  in  the noon,  or  as  soon  there- 
after as  counsel  can  be  heard,  for  leave  to  amend  his 
complaint  herein,  by  the  insertion  of  the  following 
clause,  to  wit:  \here  insert  proposed  amendment^  after 

the   word    '* ,"    on  line    of  page    

thereof,  and  for  such  other  or  further  relief  as  may  be 
just. 

[Signature.] 
[Date] 

JVo.  968. 

Order  Giving  Leave  to  Amend, 
[Title.] 

On  reading  and  filing  the  affidavit 'of  A.  B.,  and  the 
notice  of  this  motion,  and  the  proof  of  due  service 
thereof,  and  ^n  motion  of  E.  F.,  attorney  for  plaintiff, 
and  after  hearing  G.  H.,  attorney  for  defendant: 

It  is  hereby  ordered,  that  the  plaintiff  have  leave  to 
amend  his  complaint,  on  file  in  this  action,  by  inserting 
the  following,  to  wit:  [here  insert  amendment^  after 
the  word  ** /'on  line of  page thereof. 

[Date]  [Signature.] 
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38.  Stateznent  in  Order. — ^An  order  granting  leave  to  amend 
generally,  without  specifying  in  what  particular,  is  irregular.  Thompson 
V,  Malone,  13  RicA.  (S.C.)  L,  252. 

jy'o.  969. 

Notice  of  Motion  to  Strike  Out  Irrelevant  or  Redundant  Matter, 
[Title.] 

ft 

[Address.] 

Please  take  notice,  that  on  the  affidavit  herewith 
served,  and  the  pleadings  on  file  in  this  action,  the  under- 
signed will  move  the  Court,  at  the  court  room  thereof, 

at   ,  on  the    day  of ,  18 . . ,  at 

....  o'clock  in  the  ....  noon,  or  as  soon  thereafter  as 
counsel  can  be  heard,  to  strike  out  matter  contained  in 
the  complaint  [or  answer]  herein,  from  and  after  the 

word  ** ,"  on  line  ....  of  page ,  down  to 

and  including  the  word  ** ,"  on  line of  page 

. .  . . ,  as  irrelevant  [or  redundant] ;  and  for  such  other 
relief  as  may  be  just,  with  costs, 

[Signature.] 
[Date.] 


88.  Statement  in  Motion. — Motion  to  strike  out  must  specif- 
ically point  out  the  objectionable  matter.  (People  v.  Empire  G.  and 
S  Mi.  Co,  33  Cat,  171.)  Motions  to  strike  out  immaterial  portions  of 
pleadings  are  not  parts  of  the  judgment  roll.  They  are  no  part  of  a 
record  on  appeal,  unless  made  so  by  a  statement.  Suttpr  v,  San  Fran- 
cisco, 36  Col,  112. 
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JVO.  970. 

Order  to  Strike  out  Irrelevant  or  Redundant  Matter, 

[Title.] 

On  reading  and  filing  [ctesignate  motion  paper s\,  and 
on  motion  of  G.  H.  for  the  defendant,  and  after  hearing 
E.  F.,  attorney  for  plaintiff,  in  opposition  thereto: 

It  is  ordered,  that  the  matter  contained  in  the  com 
plaint   \or  answer]    in   this   action,   from    the    word 

" ,"  on  line  ....  of  page  . . . . ,  down  to  and 

including,  the  word  '*..%..    . .,"  on  line  ....  of  page 
be  stricken  out  as  redundant  \or  irrelevant]. 

[Date.]  [Signatures.] 


89.  Irrelevant  Pleading  Defined. — A  pleading  is  irrelevant 
which  has  no  substantial  relation  to  the  controversy  between  the  par- 
ties to  the  action.  (Seward  v.  Miller,  6  Hov),  Pr,  313.)  It  includes 
prolixity  or  needless  details  of  material  matter.  (See  Bank  v,  Kitching, 
II  Abb,  Pr,  435;  Struver  v.  Ocean  Ins.  Co.,  2  Htlly  476;  9  Abb.  Pr, 
23;  Russ  V,  Brooks,  4  JS.  D,  Smith  C.  P,  R,  645;  Ross  v,  Harris,  11 
Mb.  Pr.  446.)  Matter  contained  in  an  amended  complaint  is  not 
irrel^ant  or  redundant  to  a  cause  of  action  set  out  in  the  original  com- 
plaint in  the  same  action.  Nevada  County  and  Sacramento  Coun^ 
Canal  Co.  v,  Kidd,  28  Cat,  673;  see  Vol.  i.,  p.  139,  et  seq. 

40.  May  be  Stiloken  Out. — Redundant  or  irrelevant  plead- 
ing may  be  objected  to  by  motion,  but  not  by  demurrer.  (Kinyon  v. 
Pklmer,  18  lowa^  3770  A  motion  by  the  defendants  to  strike  out  cer- 
tain portions  of  the  plaintiff's  complaint,  as  irrelevant  and  redundant, 
was  granted,  with  leave  also  to  the  plaintiff  "to  amend  his  summons 
and  complaint  as  he  should  be  advised."  The  plaintiff  thereupon 
amended  his  summons  in  pursuance  of  such  leave,  and  at  the  same 
time  gave  notice  x)f  his  election  not  to  amend  his  complfiint  under  the 
leave  given.  The  defejidants  thereupon  answered  the  complaint;  and 
within  twenty  days  after  receiving  such  answer,  the  plaintiff  served  an 
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amended  complaint.  Held^  that  the  plaintiff  was  entitled  to  amend  the 
complaint  again,  of  course,  after  defendants  had  thus  answered.  (Ross 
V.  Dinsmore,  12  Abb,  Pr,  4.)  //  seems  that  the  right  to  move  to  strike 
out  an  answer  for  irrelevancy,  and  the  right  to  demur  to  an  answer  for 
insufficiency,  were  not  designed  for  the ^ same  purpose;  and  it  is  not 
optional  with  the  plaintiff  whether  he  will  resort  to  a  demurrer  or  to  a 
motion  to  test  the  sufficiency  of  the  answer.  (Littlejohn  v,  Greely,  13 
Abb,  Pr,  311.)  If  irrelevancy  is  not  palpable,  it  should  not  be  stricken 
out,  but  demurrer  will  lie.  (Alfred  v.  Watkins,  1  Code  R,  (N.S.)  343; 
Struver  v.  Ocean  Ins.  Co.,  9  Abb,  Pr,  23;  2  HUl,  47;  Littlejohn  v. 
Greely,  13  Abb,  Pr,  311;  22  How,  Pr,  345;  see,  however,  Lee  Bank 
V.  Kitching,  11  Abb,  Pr,  439.)  See,  as  to  notice,  (Bailey  v.  Lane,  13 
Abb,  Pr,  354;)  as  to  pendency  of  motion,  Kellogg  v.  Baker,  15  Abb, 
Pr,  286. 

41.  What  may  be  Stricken  Otit. — Irrelevant  matter  from  a 
complaint  may  be  stricken  out  on  motion.  (Green  v.  Palmer,  1 5  Col, 
411;  Bowen  v,  Aubrey,  22  Id.  566.)  Immaterial  matter.  (Larco  9. 
Casaneuava,  30  Col,  560.)  Averments  of  deraignments  of  title.  (Id,; 
Wilson  V,  Cleveland,  Id,  192.)  Superfluous  matter,  when  inserted  by 
itself;  (Boles  v,  Cohen,  15  Cal,  150;)  such  as  the  name  of  plaintiff's  wife. 
(Warner  v.  Steamship  "  Uncle  Sam,"  9  Cal,  697.)  Every  fact  not  essen- 
tial to  a  claim  or  defense.  (Green  v.  Palmer,  15  Cal,  41 1.)  If  a  copy 
of  written  contract  sued  on  be  attached  to  the  complaint,  and  the  aver- 
ments of  the  complaint  put  a  false  construction  of  law  upon  the  terms 
of  the  contract,  such  averments  may  be  stricken  out.  (Stoddard  v, 
Treadwell,  26  Cal.  294.)  Allegations  in  the  complaint  which  are 
absurd  or  impossible  may  be  stricken  out.  (Sacramento  Co.  v.  Bird, 
31  Cal,  66;  see,  further.  Vol.  i.,  pp.  139-142.)  Where  the  facts  stated 
in  the  complaint  constitute  a  sufficient  cause  of  action,  other  unneces- 
sary matter  may  be  stricken  out,  and  demurrer  will  not  lie.  See  Vol 
ii.,  p.  604. 
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J^o.  971. 

NoHce  of  Motion  to  Require  Plaintiff  to  Elect  Between  Several  Counts 

of  Complaint^  in  Certain  Cases, 

[Title.] 

[Address.] 

Please  take  notice,  that  upon  the  pleadings  on  file  in 
this  action,  and  on  an  affidavit,  of  which  a  copy  is  here- 
with served,  the  undersigned  will  move  the  Court,  at 

the  court  room  thereof,  at ,  on  the  ....  day 

of ...  . . ,  i8 . . ,  at o'clock  in  the  ....  noon,  or 

as  soon  thereafter  as  counsel  can  be  heard,  that  the 
plaintiff  be  compelled  to  elect  between  the  cause  of 
action  stated  in  the  first  count  and  the  cause  of  action 
stated  in  the  second  count  in  the  complaint,  and  state 
which  he  will  rely  on;  and  that  on  such  election  the 
other  be  stricken  out;  or  in  default  of  so  electing,  then 
that  the  second  stated  cause  of  action  be  stricken  out 
as  redundant;  and  for  such  other  or  further  relief  as 
may  be  just,  and  for  the  costs  of  this  motion. 

[Date.]  [Signature.] 


42*  Praotloe. — ^When  the  defendant  is  allowed  time  to 
answer  until  the  plaintiff  elects  on  which  count  of  the  complaint  he 
will  go  to  trial,  the  plaintiff  should  serve  a  copy  of  the  complaint,  with 
the  notice  of  his  election.    Wilson  v.  Cleaveland,  30  Cat,  192. 
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J^o.  972. 

Affidavil  on  Motion   lo    Compel  Plaintiff  to    EUci  Between    Seoeral 

Counts  of  Complaint, 

[Title.] 

[Venue.] 

C.  D.,  being  duly  sworn,  deposes  and  says: 

I.  I  am  the  defendant  in  the  above  entitled  action 
\or  shew  in  some  way  deponent's  knowledge  of  the  facts\ . 

II.  That  only  one  transaction  of  the  nature  men- 
tioned in  either  of  the  alleged  causes  of  action  Set  forth 
in  the  complaint  ever  occurred  between  deponent  and 
the  plaintiff,  and  that  the  transactions  mentioned  in 
both  of  the  said  alleged  causes  of  action  are  in  fact  one 
and  the  same. 

[Signature.] 
\7urat:\ 

Ko.  973. 

Notice  of  Motion  to  Set  Aside  Complaint  for  Variance  from  Sumcmns, 
[Title.] 
[Address.] 

Please  take  notice,  that  on  the  affidavit  herewith  served, 
and  on  the  pleadings  on  file  in  this  action,  the  under- 
signed will  move  the  Court,  at  the  court  room  thereof, 

at ,  on  the  ....  day   of ,   i8 . . ,  at 

the  opening  of  said  Court  on  that  day,  or  as  soon  there- 
after as  counsel  can  be  heard,  to  set  aside  the  complaint 
in  this  action  as  irregular,  in  that  the  demand  of  relief 
therein  is  not  for  the  recovery  of  money  only  \or  in 
that  the  cause  of  action  therein^  stated,  if  any,  did  not 


BY    STRIKING    OUT.  3I9 

arise  on  contract],  while  the  summons  in  this  action 

contains  a  notice  that  the  plaintiff  will  take  judgment 

for  a  specified  sum  in  case  of  failure  to  answer;  or  for 

such  other  relief  as  may  be  just,  with  the  costs  of  the 

motion. 

[Signatures] 
[Date.] 

Note. — In  California  this  is  not  the  practice. 

J^o.  974. 

Order  Seiiing  Aside  Complaint  for  Variance  from  Summons. 
[Title.] 

I.  On  reading  and  filing  [designate  motion  papers], 
and  on  motion  of  G.H.,  attorney  for  defendant,  and  on 
proof  of  due  service  of  notice  of  this  motion,  no  one 
appearing  in  opposition: 

II.  It  IS  ORDERED  that  the  complaint  herein  be  set 
aside  as  irregular,  with  liberty  to  the  plaintiff  to  ameild 
his  summons  within  ....  days  after  service  of  a  copy 

of  this  order,  on  payment  of dollars  costs  to 

defendant;  the  complaint  in  such  case  to  stand  as 
served  at  the  time  of  service  of  such  amended  sum- 
mons. 

[Signature.] 
[Date.] 

42.  Variance. — If  the  complaint  does  not  conform  to  the  sum- 
mons, it  is  the  complaint  and  not  the  summons  which  is  irregular. 
(Boughton  V,  Lapham,  14  How,  Pr,  360;  Tuttle  v.  Smith,  Id.  395;*  6 
Abb.  Pr.  329;  Shafer  v.  Humphrey,  15  How.  Pr.  564;  Riddef  v. 
Whitiock,  12  Id.  208;  Davis  v.  Bates,  6  Abb.  Pr.  15;  overruling 
Voorhies  v.  Scofield,  7  Hov).  Pr.  51 ;  Hyde  Park  v.  Teller,  8  Id. 
504.)  In  CaUfomia,  this  would  not  be  the  rule,  for  here  the  complaint 
is  the  first  and  principal  pleading  in  the  action. 
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JVo.  975. 

Notice  of  Motion  to  Strike  out  Sham  Answer, 
[Title.] 
[Address.] 

Take  notice,  that  on  the  affidavit  herewith  served, 
and  on  the  pleadings  on  file  in  this  action,  the  under- 
signed will  move  the  Court,  at  the  court  room  thereof, 

at ,   on  the day  of ,   18..,  at 

....  o'clock  in  the  ....  noon,  or  as  soon  thereafter 
as  counsel  can  be  heard,  to  strike  out  the  second 
defense  in  the  answer  herein  as  sham,  and  the  third 
defense  as  irrelevant;  or  for  such  other  relief  as  may 

be  just,  with  costs. 

[Signature.] 
[Date.] 


43.  Statement  in  Motion. — ^A  plaintiff  may,  on  one  motion, 
ask:  First,  To  strike  out  defenses  as  sham  and  irrelevant.  Second, 
For  judgment  on  a  demurrer  as  frivolous,  l^ird.  To  strike  out  irrele- 
vant and  redundant  matter.  Fourth,  To  have  the  allegations  made 
definite  and  certain.  (People  v,  McCumber,  ij  How.  Pr,  186;  18 
N.F,  315.)  The  proper  mode  of  taking  advantage  of  defect  in  an 
answer  which  improperly  blends  and  defectively  states  matters  set  forth 
therein,  is  by  motion  to  strike  out  either  the  whole  or  part  of  it.  Kin- 
ney V,  Miller,  25  Mo,  576. 


►» 


S,.; 

/ 
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JVO.   976, 
Notice  of  Motion  to  Strike  out  Irrelevant  Answer, 

[Title.  ] 

[Address.] 

Please  take  notice,  that  on  the  affidavit,  a  copy  of 
which  is  herewith  served,  and  the  pleadings  on  file  in 
this  action,  the  undersigned  will  move  the  Court,  at  the 

court  room  thereof,  at ,  on  the day  of 

,    18..,  at  the  hour  of o'clock  in   the 

noon,  or  as  soon  thereafter  as  counsel  can  be 

heard,  to  strike  out  the  answer  herein  as  irrelevant;  or 
for  such  other  relief  as  may  be  just,  with  costs. 

[Date.]  [Signature.] 


44.  Ambiguous  Answer. — If  an  answer  is  ambiguous,  and  does 
not  sufficiently  disclose  the  particulars  of  a  transaction  relied  on  as  a 
defense,  the  plaintiff 's  remedy  is  by  motion,  under  Section  1 60  of  the 
Code  of  Procedure  (N.Y.),  to  make  the  answer  more  definite  and 
certain.  He  cannot  accept  the  plea  and  go  to  trial  upon  it,  and  then 
interpose  the  objection  for  the  first  tiipe  that  it  is  not  sufficiently  de- 
scriptive of  the  particulars  relied  on.  (Farmers'  and  Citizens'  Bank  v. 
Sherman,  33  N,V»  69.)  In  California,  under  Subd.  7  of  Sec.  40  of  the 
Practice  Act,  demurrer  would  lie  in  such  a  case. 

45.  Answer  "with  Denials  only. — In  the  following  cases  it 
has  been  decided  that  an  answer  consisting  only  of  denials  cannot  be 
stricken  out  as  sham.  (White  v,  Bennett,  7  How,  Pr,  59;  Winne  y. 
Sickles,  9  /</.  219;  Livingston  v.  Finkle,  8  Id,  485;  Benedict  v.  Tan- 
ner, 10  Id,  455;  Stiles  V,  Comstock,  9  Id.  48;  Grant  v.  Power,  12  Id, 
500;  Goedell  v,  Robinson,  i  Abb,Pr,  116;  Farmers' and  Mechan.  Bk. 
V,  Smith,  15  How,  Pr,  329;  Grey  v.  Reader,  12  /</.  371;  Caswell  v. 
Bushnell,  14  Barb,  395;  7  How,  Pr,  17;  Mier  v,  Cartledge,  8  Barb, 
75;  2  Code  R,  125;  Mussina  v,  Stillman,  13  Abb,  Pr,  93;  Sherman  v. 
Bushnell,  7  How,  Pr,  171;  Davis  v.  Potter,  4  Id,  155;  2  Code  R,  99; 

21 
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Gregoiy  v,  Wright,  ii  Abb.  Pr,  418.)  It  is  now,  however,  decided 
that  it  may  be  stricken  out.  (People  v.  McCumber,  18  A^.-K  316;  15 
Haw,  Pr.  186;  Corbettc.  Eno,  13  Abb.  Pr.  65;  Elizabethport  Manf. 
Co.  V.  Campbell,  13  Abb.  Pr.  86;  Lawrence  v.  Derby,  24  How.  Pr. 
134;  Butterfield  v.  McComber,  22  How.  Pr.  150;  Conklin  v.  Van- 
dervoot,  7  How.  Pr.  483;  Mier  v.  Cartledge,  4  How.Pr.  115.)  Where 
the  plaintiff  claims  that  all  the  denials  are  bad,  if  the  answer  .contains 
no  new  matter,  he  may  test  the  sufficiency  of  the  denials  by  a  motion 
for  judgment  upon  the  pleadings,  or  by  motion  to  strike  out  the  answer 
on  the  ground  that  it  is  sham.  If  some  of  the  denials  are  deemed 
good,  and  the  others  bad,  he  may  move  to  strike  out  the  latter. 
Answers  consisting  of  denials  which  do  not  explicitly  traverse  the 
material  allegations  of  the  complaint  we  hokl  so  far  sham  and  irrel- 
evant, within  the  meaning  of  th^  Statute.  Gay  v.  Winter,  34 
Col.  153. 

46.  Disoretion  of  Ck>urt. — An  ans>^'er  filed  without  leave,  after 
time  for  answering  has  expired,  but  before  default  has  been  entered,  is 
not  a  nullity  but  at  most  an  irregularity,  and  the  Court  in  its  discretioil 
may  strike  it  out  or  retain  it.  (Bower  v.  Dickerson,  18  Cal.  420.) 
The  motion  in  this  case  to  strike  out  the  answers  because  denying  on 
information  and  belief,  and  for  judgment  on  the  complaint:  Held,  to  be 
properly  overruled.    Comerford  v.  Dupuy,  17  Cal.  308. 

47.  Inforinal  Ans'wers. — ^Though  certain  defenses,  by  way  of 
set-off,  are  pleaded  in  the  answer  in  a  very  informal  and  inartificial 
manner,  still,  if  the  facts  showing  that  they  constitute  valid  claims  against 
the  plaintiff  are  sufficiently  stated,  the  defenses  ought  not  to  be  stricken 
out.  (Wallace  v.  Bear  River  Water  and  Mining  Co.,  18  Cal.  461.)  If 
the  answer  has  the  signature  of  the  attorney  of  record  and  that  of  an 
associate  attorney  attached  to  it,  the  Court  will  not  strike  it  out.  The 
Court  will  not  try  the  question  whether  the  signature  of  the  attorney  of 
record  was  put  there  by  himself  or  by  his  associate  without  his  authority. 
(Wilson  V,  Cleaveland,  30  Cal.  192.)  If  an  answer  tends  to  constitute  a 
defense,  it  is  not  irrelevant,  however  informal  or  inartificial.  Wallace  v. 
Bear  Riv.  Wat.  and  Min.  Co.,  18  Cal.  461;  Gregoiy  v.  Wright,  11  Abb. 
Pr.  410;  Doran  v.  Dinsmore,  33  Barb.  86;  De  Forest  v.  Baker,  i  Abb. 
Pr.  (N.S.)  34. 

46.  Proceedings  on  Motion  to  Strike  Out. — When  plaintiff 
moves  on  affidavit  to  strike  out  a  defense  as  ''  sham,''  the  affidavit  of 
defendant  that  his  defense  is  bona  fide  will  defeat  the  motion.    (Gostorfs 
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r.  Taaffe,  18G2/.  385;  Dram  z^.  Whiting,  9 /</.  42 2;  Beebez^.  Marvin,  17 
Add,  Pr.  194;  see  Wedderspoon  z*.  Rogers,  32  CaL  569,  where  authorities 
are  collected.)    When,  to  resist  a  motion  to  strike  out  as  a  sham  defense 
good  on  its  face,  admissions  on  the  part  of  the  plaintiff  are  positively 
sworn  to,  which  are  neither  contradicted,  qualified,  or  questioned,  and 
which  tend  to  sustain  the  defense,  the  motion  should  be  denied. 
(Hadden  v.  New  York  Silk  Manufacturing  Co.,  i  Daly,  388.)     If  de- 
fendant fail  to  appear  on  hearing  of  motion  to  strike  out  his  answer,  he 
cannot  complain  of  this  disposition  of  the  case.    (Webb  v,  Stevens,  14 
Mo,  418.)    On  motion  to  strike  out  as  sham  an  answer  of  joint  defend- 
ants, where  it  appears  that  some  of  the  defendants  may  have  a  valid  de- 
fense, they  may  be  permitted  to  serve  an  amended  answer,  which  would 
be  denied  to  the  other  defendants  who  show  no  merits.    (Burrall  v. 
Bowen,  21  How,  Pr,  378.)    As  to  proceedings  on  motion  to  strike  it 
out,  generally,  see  (Grogan  v.  Ruckle,  i  Cal,  193;   Kellogg  v.  Baker, 
15  Abb,  Pr,  286.)    On  motion  denied,  (Seward  v.  Miller,  .6  How,  Pr, 
312;   Miln  V,  Vose,  4  Sand,  660.)     On  motion  granted,  (Aymar  v. 
Chase,  i  Code  R,  {N,S)  141;   Burrall  v,  Bowen,  21  How,  Pr,  378.) 
On  leave  to  file  amended  answer,  Massini  v,  Stillman,  13  Abb,  Pr,  93. 

« 
48.    Sham  Ans^wer  Defined. — A  sham  answer  is  one  good  in 

form,  but  false  in  fact,  and  not  pleaded  in  good  faith.     It  sets  up  new 

matter  which  is  false.     (Piercy  v,  Sabin,  10  Cal,  22;  Gostorfs  v,  Taaffe, 

18  Cal,  385;  Leach  v,  Boynton,  3  Abb,  Pr,  i;  Littlejohn  v,  Greely,  22 

Haw  Pr,  345.)    A  defense  is  a  sham  which  is  so  clearly  false  as  not  to 

present  any  substantial  issue.     (Brewster  v,  Bostwick,  6  Cow,  34;  Oakly 

V,  Devoe,  12   Wend,  196;  Broome  Co.  Bank  v,  Lewis,  18  Wend,  565;. 

The  People  v,   McCumber,    18  N,Y,  315,   323.)    To  sustain  the 

motion,  falsity  and  bad  faith  should  both  be  established;  (Hadden  v.. 

N.Y.  Silk  Manf.  Co.,  i  Daly,  388;  Kellogg  v.  Baker,  15  Abb,  Pr,  286; 

Lockwood  V,  Salhenger,  18  Abb,  Pr,  136;)   as  there  is  a  distinction 

between  a  false  answer  and  a  frivolous  answer.    (Hecker  v,  Mitchell,  5 

Abb,  Pr,  455;  Hull  V,  Smith,  8  How,  Pr,  150;  Davis  v.  Potter,  4 

How,  Pr,  155;  2  CodeR,  99.)     A  false  answer,  not  verified,  is  a  sham 

answer.    (Brewster  v,  Bostwick,  6  Cow,  34;  Stock  v.  Cotton,  2  E,D, 

Smith,  398;   Oakley  v,  Devoe,  12    Wend,  196;  Nichols  v,  Jones,  6 

How,  Pr,  257;  Ostrom  v,  Bixby,  9  Id,  57;  Brown  v,  Jemmison,  i 

Code  Rep,  {N,S,)  156;  Walker  v,  Hewitt,  11  How.  Pr,  398;  Hull  v. 

Smith,  8  Id,  150;  People  v,  McCumber,  18  i\^  J'.  320;  Broome  Co. 

Bk.  V,  Lewis,  18  Wend,  565.)    Sham  pleading  is  the*  setting  up  of  a 

defense  which  has  not  only  no  foundation  in  fact,  but  which,  it  is  man- 
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ifest,  was  interposed  for  vexation  or  delay.      Hadden  v,  N.Y.  Silk 
Manf.  Co.,  i  Daly,  388. 

49.  Sham  Defense,  ho\wr  Tested. — Where  the  plaintiff  claims 
that  all  the  denials  are  bad,  if  the  answer  contains  no  new  matter,  he 
may  test  the  sufl5ciency  of  the  denials  by  a  motion  for  judgment  upon 
the  pleadings,  or  by  motion  to  strike  out  the  answer  on  the  ground  that 
it  is  sham.  (Gay  z;.  Winter,  34  CaL  152.)  An  answer  will  not  be  ad- 
judged to  be  sham  simply  upon  an  affidavit  that  it  is  false,  for  this  would 
be  tiying  the  merits  of  the  defense  upon  affidavits.  But  the  Court 
must  be  satisfied  from  an  inspection  of  the  pleading,  or  from  circum- 
stances brought  to  its  knowledge,  that  the  object  of  the  pleader  was  to 
delay  or  annoy  the  plaintiff,  or  to  trifle  with  the  Court,  (i  East,  237; 
I  Id,  369;  3  7auni,  339;  i  Chiify  R.  424,  and  note  a.;  Id,  564,  and' 
note  a,;  5  Bar,  &"  Ad.  750,  note  a./  6  Cow,  34;  Hadden  v,  N.Y.  Silk 
Manf 'g.  Co.,  i  Daly,  388.)  To  warrant  striking  out  a  pleading  as  frivo- 
lous, it  must  be  clearly  bad  on  inspection  merely.  (Smith  v.  Mead,  14 
Abb,  Pr,  262.)  The  right  of  a  defendant  to  have  the  issues  tried  by  a 
juiy  de()ends  on  the  existence  of  a  real  issue,  and  the  Court  has  power 
to  try,  on  motion,  the  question  whether  there  is  a  substantial  issue,  or 
only  a  sham  and  fictitious  one.     The  People  v,  McCumber,  18  iV.-K 

50.  Sham  Ans^wers  may  be  Stricken  Out. — Sham  and  irrel- 
evant answers  and  defenses,  and  so  much  of  any  pleading  as  may  be 
irrelevant,  redundant,  or  immaterial,  may  be  stricken  out,  upon  motion, 
upon  such  terms  as  the  Court,  in  its  discretion,  may  impose.  (Cal,  Pr, 
Act,  §  50.)  These  provisions  apply  equally  to  mere  denials  of  allega- 
tions of  the  complaint  as  to  affirmative  matter,  and  equally  to  verified 
.as  to  unverified  answers;  (The  People  v,  McCumber,  18  N,V,  R,  315, 
323 ;)  as  the  verification  of  an  answer  is  no  bar  to  the  motion.  (Lawrence 
ZL  Derby,  24  How,  Pr,  133;  15  Abb,  Pr,  346.)  This  principle  was 
.questioned  in  Gostorfs  v,  Taaffe,  18  Cal,  385. 

51.  Unverified  Ans'wers. — An  answer  unverified  to  a  verified 
.complaint  may  be  stricken  out  on  motion;  (Grogan  v.  Ruckle,  i  Cal, 
.193;)  for  if  the  complaint  is  sworn  to,  a  general  denial  in  the  answer 
admits  all  its  material  allegations.  (Pico  v,  Colimas,  32  Cal,  578; 
Landers  ».  Bolton,  26  Cal,  393.)  And,  though  the  inability  of  counsel 
.  to  <  obtain  defendant's  verification  in  time  may  be  good  ground  for  an 
•  extension  of  time  to  answer,  yet  it  cannot  avail  in  resisting  a  motion  to 


BY   STRIKING   OUT.  325 

Strike  out,  and  for  judgment  after  the  answer  is  filed.  (Drum  ».  Whit- 
ing, 9  CaL  422.)  But  it  was  held  that  the  objection  should  have  been 
raised  in  the  court  below  and  been  passed  upon,  and  that  plaintiff  hav- 
ing rested  his  cause  at  the  trial  on  the  ground  of  want  of  an  affidavit, 
he  will  not  be  permitted  to  say  here  for  the  first  time  that  the  answer 
does  not  in  a  proper  form  controvert  the  allegations  of  the  complaint. 
(Grogan  v.  Ruckle,  i  Cal,  193.)  To  a  complaint  against  three  per- 
sons, upon  a  promissory  note,  executed  under  a  firm  name,  one  of  the 
defendants  answered,  denying  his  liability,  and  that  he  was  one  of  the 
firm  by  whom  the  note  was  executed.  Neither  of  the  pleadings  were 
verified.  When  the  cause  came  on  for  trial,  plaindflf  moved  to  strike  out 
defendant's  answer  for  want  of  verification;  and,  pending  the  motion, 
defendant  asked  leave  to  then  verify  the  answer.  The  Court  denied 
defendant's  motion,  and  struck  out  the  answer,  ffeid,  that  the  refusal 
by  the  Court  to  allow  the  verification  was  such  an  abuse  of  discretion 
as  to  amount  to  error.  (Lattimer  v,  Ryan,  20  Cal.  628;  see,  further, 
Vol.  ii.,  p.  669.)  By  verification  of  the  complaint,  the  plaintiff  can 
prevent  the  defendant  from  interposing  a  general  denial  in  suits  on 
promissony  notes  or  bills  of  exchange,  by  requiring  a  sworn  answer. 
Brooks  V.  Chilton,  9  CaL  640. 

52.  What  may  be  Stricken  out  of  Answer. — A  denial  of 
a  legal  conclusion.  (Curtis  v,  Richards,  9  Cal.  33;  Wells  v,  McPike, 
2 1  /^.  2 1 5 ;  People  v.  Supervisors  of  San  Francisco,  27  CaL  655;  Wedder- 
spoon  V.  Rogers,  32  CaL  569;  Seeley  v,  Engell,  17  Bard,  530;  Cadin  v, 
Gunter,  i  Dt:€r,  265;  Fleuiy  v.  Brown,  9  How,  Pr,  217;  Butterfield  z*. 
McComber,  22  How,  Pr,  150;  see  cases  cited  in  Vol.  ii.,  p.  660.) 
The  denial  of  immaterial  averments  of  the  complaint.  (See  Vol.  ii., 
p.  662.)  So,  a  denial  on  want  of  any  knowledge  or  information  suffi- 
cient to  form  a  belief,  of  matter  presumptively  within  the  knowledge 
of  the  defendant.  (Lawrence  v,  Derby,  15  Abb,  Pr,  346;  24  How,  Pr, 
134;  Beebe  v,  Marvin,  17  Abb,Pr,  194.)  A  defense  of  agreement, 
contemporaneous  with  making  of  note,  to  renew  it  at  maturity.  (Bailey 
V,  Lane,  13  Abb,  Pr,  359;  21  How.  Pr,  475;  Shoe  and  Leather  Bank 
r.-Camp,  21  How,  Pr,  443.)  What  matters  may  be  struck  out  of  an 
answer  as  scandalous,  immaterial,  etc.,  see  (Griswold  v^  Hill,  i  Paim^ 
390;  Langdon  v,  Goddard,  3  Story  C,  Ct,  13;  Saigent  v.  Lamed,  2 
CurL  C,  CL  348.)  An  objection  which  ought  to  have  been  taken  by 
demurrer,  but  is  taken  only  by  allegation  in  the  answer,  should  be 
stricken  out.  (Gassett  v,  Crocker,  10  Abb,  Pr,  133.)  TTu  objection 
that  the  allegations  of  an  answer  are  hypothetical  is  not  available  on  de- 
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murrer(i  E,  D,  Smith,  553;  9  Haw,  Pr,  543;  Taylor  v.  Richards, 
9  Bosw,  679),  but  on  motion  to  strike  out.  So,'  the  unessential  parts  of 
an  answer  may  be  stricken  out;  (Green  v.  Palmer,  15  CaL  411;  Klink 
V,  Cohen,  13  CaL  623;)  or  the  denial  of  what  is  non-essential  in  the 
complaint,  for  this  is  an  admission  of  all  that  is  essential  to  a  recovery. 
(Leffingwell  ».  GriflBng,  31  CaL  231.)  If  inconsistent  defenses  be  set 
up,  the  defect  must  be  reached  by  motion  to  strike  out,  or  in  some 
cases  by  demurrer;  and  if  no  objection  be  taken  to  the  answer  on  this 
ground,  defendant  on  the  trial  may  rely  on  any  of  his  defenses,  as  un- 
der the  old  system.  Klink  ».  Cohen,  13  CaL  623;  Uridias  v,  Morrill 
(No.  2),  25  CaL  35;  Holm  v.  Roach,  25  CaL  37. 

38.  When  Motion  Should  be  Made.— An  answer  cannot  be 
stricken  out  after  issue  joined.  If  an  answer  is  filed,  raising  an  issue 
or  issues,  and  a  trial  is  had;  and  witnesses  are  sworn  and  examined,  and 
the  Court  takes  the  case  into  consideration,  it  cannot  then  strike  out 
the  answer  of  the  defendant  and  enter  his  default,  and  render  judg- 
ment for  plaintiff  for  the  amount  claimed  in  the  complaint.  (Abbott 
V,  Douglass,  28  CaL  295.)  Where  certain  material  averments  of  the 
plaintiff's  complaint  were  so  defectively  denied  that,  upon  motion, 
such  denials  might  properly  have  been  stricken  out  as  sham  and  irrele- 
vant, yet  without  such  objection  made  thereto,  the  plaintiff  introduced 
proof  at  the  trial  in  their  support.  Held,  that  by  introducing  said  proof 
the  plaintiff  wkived  all  objection  to  the  sufficiency  of  said  denials,  and 
the  Court  properly  refused  an  instruction  to  the  jury,  asked  by  the 
plaintiff,  to  the  effect  that  the  facts  so  averred  were  admitted  to  be  true 
for  all  the  purposes  of  said  trial.  (Tynan  v.  Walker,  35  CaL  634.) 
Where  party  sets  up  matter  in  his  answer  not  recognized  by  law  as  a 
defense  to  the  action,  it  may  be  taken  advantage  of  at  any  time.  (Case 
V,  Maxey,  6  Cal.  276;  McDougall-  v,  Maguire,  CaL  Sup,  CL,  Apl.  T., 
1868.)  If  the  defendant  files  his  answer  at  the  same  time  he  does  his 
demurrer,  the  Court,  after  overruling  the  demurrer,  has  no  right  to 
strike  out  an  answer  which  raises  a  defense,  because  the  defendant  fails 
to  pay  the  plaintiff  twenty  dollars,  required  by  a  rule  of  court  to  be  paid 
for  the  privilege  of  answering  when  a  demurrer  is  overruled.  People 
V,  McClellan,  31  CaL  10 1. 
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JTo.  977. 
Order  Striking  out  Irrelevant  Answer, 
[Title.] 

On  reading  and  filing  [designate  motion  papers],  and 
on  motion  of  E*  F.,  attorney  for  plaintiff,  and  after 
hearing  G.  H.,  attorney  for  defendant: 

It  is  ordered,  that  the  answer  of  C.  D.,  the  defend- 
ant in  this  action,  be  stricken  out  as  irrelevant,  with 

dollars  costs  to  plaintiff.- 

[Signature.] 
[Date.] 


52.  Order  not  Appealable. — Orders  striking  out  immaterial 
portions  of  pleadings,  and  orders  sustaining  demurrers,  are  not  appealable. 
Sutter  V,  San  Francisco,  ^6  CaL  112;  Briggs  v,  Bergen,  23  N,Y.  162. 


JVo.  978. 

Notice  of  Motion  for  Leave  to  Correct  Fictitious  Name, 

[Title.] 

[Address.] 

Please  take  notice,  that  on  the  affidavit  herewith  served, 
and  on  all  the  proceedings  on  file  in  this  action,  the 
undersigned  will  move  this  Court,  at  the  court  room 

thereof,  at ,  on  the    ....    day  of , 

18. .,  at o'clock  in  the  forenoon,  or  as  soon 

thereafter  as  counsel  can  be  heard,  for  leave  to  amend 

his  complaint,  by  substituting  the  name  of ,  as 

the  real  name  of  the  [defendant]  in  this  action,  wherever 
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the  name  John  Doe  occurs  in  the  papers  filed  in  this 
action;  or  for  such  other  relief  as  maybe  just. 

[Date.]  [Signature.] 


Note. — As  a  general  rule,  this  is  done  by  the  suggestion  of  the  trae 
name,  and  its  substitution  in  the  place  of  the  fictitious  one. 


JVo.  979. 

Affidavit  to  Obtain  Leave  to  Correct  Fictitious  Name. 
[Title.] 
[Venue.] 

A.  B.,  being  duly  sworn,  deposes  and  says: 

I.  I  am  the  plaintiff  in  the  above  entitled  action. 

II.  I  was  not  acquainted  with  the  real  name  of  the 
defendant  therein  until  after  the  commencement  of  this 
action,  and  about  ....  days  ago. 

III.  That  the   defendant  was   sued   in   said  action 

under  the  fictitious  name  of ,  and  that  his  real 

name  is 

[Signature.] 
[yurai.] 


55.  Mistakes. — Mistakes  in  names  of  parties  on  writ  may  be 
amended  as  a  clerical  misprision,  even  after  the  adjournment  of  the 
term,  but  the  record  itself  must  show  the  error.  (Hegeler  ».  Henckel, 
27  Cat,  491;  Fumiss  v,  Ellis,  i  Brock.  Marsh,  15;  Elliot  v.  Holmes, 
I  McLean,  466;  Breeze.  19;  34  Barb.  208;  12  Ff?j.  319.)  But  where 
there  is  a  mistake  in  the-christian  name  of  one  of  the  plaintiffs  through- 
out the  proceedings,  the  Court  cannot  amend  the  judgment  upon  evi- 
dence aliunde.  (Albers  v.  Whiting,  i  Story  C.  Ct.  310;  13  lU.  571;  3 
Scam.  93;  32  77/.  331;  35  Id.  265;  but  see  27  Id.  39.)  A  declaration 
in  the  name  of  a  firm  may  be  amended  by  inserting  the  names  of  the 
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members  of  the  firm.  (Tibbs  v.  Parrott,  i  Crunch  C,  Ct,  177.)  A 
corporate  name  may  be  substituted  for  an  individual  naifie.  (32  lU, 
331.)  Leave  was  granted  to  correct  the  corporate  name  of  the  plaintiff. 
Corporation  of  Georgetown  v.  Beatty,  i  Cranch  C.  Ct.  234. 


S6.  Vaxianoe. — A  formal  variance,  in  suing  a  defendant  by  a 
wrong  name,  is  amendable  at  any  time.  (Scull  v.  Bridle,  2  \yash,  C  Ct, 
200;  Craig  V,  Brown,  Pet,  C  Ct,  139.)  On  a  plea  of  misnomer,  the 
Court  may  allow  the  plaintiff  to  amend  the  writ  and  declaration.  (16 
Ptt,  141;  Nelson  v.  Barker,  3  McLean^  379)  Leave  to  amend  the 
writ  by  changing  the  name  of  one  of  the  plaintiffs  was  refused.  Comegys 
V,  Robb,  2  Cranch  C,  Ct.  141, 


JVo.  980. 

Order  Giving  Leave  to  Correct  Fictitious  Name, 
[Title.] 

On  reading  and  filing  the  affidavit  of  A.  B.,  and  the 
notice  of  this  motion,  with  proof  of  due  service  thereof, 
and  on  motion  of  E.  F.,  attorney  for  plaintiff,  and  after 
hearing  G.  H.,  attorney  for  defendant: 

It  is  ordered,  that  the  name  of be  substi- 
tuted in  the  place  of ,  as  the  real  name  of  the 

defendant  in  this  cause. 

[Signature.] 
[Date.] 

JSTo.  981. 

Notice  of  Motion  to  Amend  ComplairU  hy  Adding  Defendant, 
[Title.] 
[Address.] 

Please  take  notice,  that  on  the  affidavit  herewith 
served,  and  on  all  the  proceedings  on  file  in  this  action, 
the  undersigned  will  move  the  Court,  at  the  court  room 
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« 

thereof,  at    ,  on   the    ....   day  of , 

i8 . . ,  at  ....  o'clock  in  the  forenoon,  or  as  soon  there- 
after as  counsel  can  be  heard,  that  the  plaintiff  may  have 
leave  to  amend  his  summons  and  complaint  in  this 
action,  by  adding  L.  M.  as  a  defendant  therein,  with 
proper  words  to  charge  him,  and  for  such  other  and 

further  relief  as  may  be  just. 

[Signature.] 
[Date.] 

JVb.  982. 

Order  of  Court  Granting  Leave  to  Amend, 
[Title.] 

On  motion  of  E.  F.,  attorney  for  the  plaintiff  in  this 
action,  notice  thereof  being  duly  served  on  the  defend- 
ant's counsel,  and  after  hearing  thereon,  it  is  hereby 
ordered  that  plaintiff  have  leave  to  amend  his  complaint 
filed  herein. 

J^o.  983. 

The  Same — By  Striking  Out  and  Making  New  Parties, 

I.  [Insert  as  in  previous  form.'] 

I I.  By  striking  out  E.  B .  and  E.  D.  from  being  plaintiffs, 
and  by  making  them  defendants  in  said  action;  or  by 
adding  E.  F.  as  a  defendant  herein;  or  by  substituting 
the  name  of  Christian  Doe  as  the  real  name  of  the 
defendant,  instead  of  Charles  Doe,  whenever  the  same 
occurs  in  said  complainti 


58.  Adding  or  Striking  Out  Parties.— The  Court  may,  in 
furtherance  of  justice,  and  on  such  t^rms  as  may  be  proper,  amend  any 
pleading,  by  adding  or  striking  out  parties.    {Cat,  Pr,  Act,  §  68;  3 
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Scam,  45;  ^2  lU,  331;  35  ///.  22.)  The  Court  will  take  notice  of  the 
want  of  necessaiy  parties,  and  will  ordinarily  allow  an  amendment  on 
just  terms.     Beals  v.  Cobb,  51  Maine,  348. 

59.  Discretion. — When  the  Court  perceives  that  necessary  and 
indispensable  parties  are  wanting  (i  Pet,  U.S.  299),  it  may  grant  leave  to 
amend  and  bring  them  in  {Col.  Pr.  Act,  §  68;  4  Wash,  202;  3 
McLean,  104),  in  its  discretion  (4  Pctige,  75;  7  Barb.  221;  i  PeL 
U.S.  138),  and  on  such  terms  as  may  be  prescribed.  {Cal,  Pr.  Act,  § 
68 ;  Vanderwerker  v,  Vanderwerker,  7  Barb.  221.)  But  such  an  amend- 
ment cannot  be  made  without  leave  of  court.  (Rand  v.  Spear,  5  How. 
U.S.  142;  Id.  99.)  But  it  has  been  held  that  an  entire  change  of 
parties  cannot  be  allowed  on  amendment.  (Wright  v.  Storms,  ^  N.V. 
Code  R.  138;  ID  How.Pr.  141;  Id.  163;  3  Seld.  459;  5  How.  Pr.  440; 
I  Code  R.  2*j\  7  Barb.  221;  Johnson  v.  Snyder,  8  How.  Pr.  498;  9 
Barb.  202.)  The  Court  may  refuse  to  allow  an  amendment  striking  out 
the  name  of  a  wife.     Moore  v.  Carter,  Hempst,  64. 

60.  Motion,  "wlien  Made. — ^Parties  may  be  added  to  or  stricken 
from  pleadings  at  any  time,  on  terms.  By  adding  parties  plaintiff.  (See 
Dutcher  v.  Slack,  3  How.  Pr.  322.)  Or  defendants.  (Genessee  Valley 
R.R.  V.  Beckwith,  10  How.  Pr.  1 6^.)  Or  by  striking  out  parties  defend- 
ant. (See  Cuyler  v.  Coats,  10  How.  Pr,  141 ;  Brown  v.  Babcock,  3  How. 
Pr.  305;  Bemis  v.  Bronson,  i  C.  R.  27.).  But  whether,  after  striking 
out  a  party  from  the  pleadings,  the  Court  can  reinstate  him,  query, 
(Beach  v.  Covillaud,  2  Cal.  237;  Thompson  v.  Kessell,  30  N.F.  383.) 
On  motion  for  nonsuit  at  the  trial,  plaintiff  may  be  allowed  to  amend 
complaint  by  adding  the  name  of  a  co-plaintiff,  on  such  terms  as  may 
be  just;  (i  Van  Saniv.  134;  i  Pet.  U.S.  R,  299;  Acquital  v.  Crowell, 
I  Cal.  191;  Heath  v.  Lent,  Id.  412;  Farmer  v.  Cram,  7  Id.  135; 
Polk  V.  CoflBn,  9  Id.  56;- Horn  v.  Volcano  Wat.  Co.,  13  Cal.  62;  Brown 
V.  Davis,  15  Cal.  9;  Gavit  v.  Doub,  23  /^.  78;  Valencia  v.  Couch,  32 
Id.  340;)  even  after  the  close  of  plaintiff's  testimony.  (Polk  v.  Coffin, 
9  Cal.  56;  Hurley  v.  Second  Building  Ass'n,  15  Abb.  Pr.  206.)  The 
Court  may  at  any  time  allow  an  amendment  by  inserting  the  name  of  a 
firm,  where  an  action  is  brought  in  the  name  of  one  partner  only. 
Dixon  V.  Dixon,  19  Iowa,  512. 

61.  Special  Cases. — In  an  aaion  of  assumpsit  against  two  defend- 
ants tried  by  the  Court,  the  plaintiff^  after  a  verdict  against  him  upon  the 
ground  that  a  joint  promise  was  not  proved,  cannot  amend  by  striking 
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out  one  of  the  defendants.  (Griffin  v,  Simpson,  45  N,JI.  18.)  A  suit 
may  be  amended  by  inserting  the  name  of  a  co-partner  of  the  firm. 
(Stuart  V.  Corning,  32  Conn,  105.)  In  suit  by  a  sheriff,  for  the  use  of 
execution-creditors,  the  complaint  may  be  amended  by  adding  other 
execution-creditors.  (Glenn  v.  Black,  31  Ga.  393.)  In  ejectment,  com- 
plaint may  be  amended  by  making  new  parties  plaintiff.  (15  ///.  427.) 
Or  judgment-creditors,  as  subsequent  ancumbrancers,  may  be  made 
parties  to  the  action.  (Horn  v.  Volcano  Wat.  Co.,  13  Cal.  62.)  As 
to  effect  of  adding  new  parties,  see  (Hurley  v.  Second  Building  Ass'n, 
15  Add,  Pr,  206;  Elmore  v,  Vallette,  16  Abb,  Pr,  249;  Cheeseman  v, 
Storgis,  9  Bosw,  246.)  Leave  to  amend,  making  new  parties  in  an 
action  on  a  note,  was  refused.  (Morris  v,  Barnes,  i  Cranch  C,  Ct,  245.) 
In  a  suit  on  a  foreclosure  of  mortgage,  the  complaint  may  be  amended 
by  making  the  original  vendor  a  party  defendant.  Roddy  v,  £lam,  12 
Rich,  Eg,  343. 

62.  Striking  out  Parties. — ^The  misjoinder  of  parties  may  be 
corrected  by  amendment.  (Heath  v.  Lent,  i  Cal,  410;  Beach  v,  Covil- 
laud,  2  Cal,  237.)  Such  amendment  may  be  made  so  as  to  exclude 
parties  irregularly  included;  (Mulliken  v,  Hull,  5  Cal.  245;)  even  after 
judgment  rendered.  (Browner  v,  Davis,  1 5  Cal,  9.)  Plaintiffs  may  be 
allowed  to  amend  before  trial  by  striking  out  the  name  of  one  of  the 
defendants.  (Bell  v,  Davis,  3  Cranch  C,  Ct,  4;  Tobey  v,  Chafflin,  3 
Sumn,  379.)  The  Court  may  allow  an  amendment  of  a  complaint 
striking  out  the  name  of  a  plaintiff  who  was  dead  at  the  commencement 
of  the  suit.    Jennison  v.  Smith,  37  Ala,  185. 


CHAPTER  V. 

SmBSTITUTION   OF    PARTIES,    AND   CONTINUANCE   OF   CAUSE. 

J^o.  984. 

PetiHon  hy   Assignee  of  Plaintiff's    Title  to    Continue   Cause  in  his 

Own  Name, 
[Name  of  Court.] 


In  the  Matter  of  the  Petition  of  E. 
F.  to  continue  in  his  own  name 
an  action  pending  in  this  Court 
between  said  A.  B.,  Plaintiff, 
and  one  C.  D.,  Defendant. 


The  petition  of  E.  F.  respectfully  shows  the  Court: 

I.  That   on   or  about  the    day  of   , 

1 8 . , ,  one  A.  B.  commenced  an  action  in  this  Court 
against  one  C.  D.  for  [here  state  the  cause  of  action] ; 
that  issue  was  joined  therein  by  the  service  and  filing  of 

the  defendant's  answer  on  the day  of , 

1 8 . . ;  that  said  cause  is  upon  the  calendar  of  this  Court 
awaiting  trial. 

II.  That  on  the   ....    day  erf ,  i8..,  and 

while  said  action  was  still  pending,  said  A.  B.,  plaintiff 
in  said  action,  duly  assigned  and  transferred  the  [prom- 
issory note]  in  the  complaint  mentioned,  for  a  valuable 
consideration,  to  your  petitioner. 

Wherefore  your  petitioner  prays  that  he  may  be 
substituted  as  plaintiff  in  said  action  in  place  of  said 


334  SUBSTITUTION   OF   PARTIES. 

A.  B.,  and  that  said  action  may  be  continued  in  his 
name,  and  that  he  may  have  such  other  relief  as  may  be 
just. 

[Signature.] 
[  Vertficafton,] 

Note. — ^The  notice  in  this  matter  should  present  briefly  what  the 
petition  demands. 

1.  Transfer  of  Interest. — Section  one  hundred  and  twen^-one 
of  the  Code,  which  provides  that  in  case  of  a  transfer  of  interest  the 
action  shall  be  continued  in  the  name  of  the  original  party,  or  the 
Court  may  allow  the  person  to  whom  the  transfer  is  made  to  be  substi- 
tuted in  the  action,  contemplates  a  transfer  other  than  by  death — con- 
templates an  existing,  pending  action,  and  the  substitution  of  one 
person  in  the  place  of  another.  (Kissam  v.  Hamilton,  20  Binv.  Pr. 
367.)  After  the  issues  in  a  cause  are  all  made  up,  a  person  claiming  to 
be  assignee  of  a  cause  of  action-  may  be  substituted  as  plaintiff,  and  if  so 
substituted  need  not  file  a  supplemental  complaint  (Virgin  v,  Bruba- 
ker,  4  Afe.  31.)  He  takes  the  place  of  the  original  plaintiff,  who 
ceases  to  be  a  party  to  the  suit.  (Id.)  Where  a  person  claiming  to  be 
assignee  of  a  cuuse  of  action  is  substituted  as  plaintiff,  and  the  cause 
proceeds  and  a  judgment  is  rendered  in  his  name,  it  is  too  late  to 
object  in  the  appellate  court  that  he  did  not  file  a  supplemental  com- 
plaint showing  his  interest.    Virgin  ».  Brubaker,  4  Nev.  31. 


* 
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JVo.  986. 


PetUion  after  Marriage  of  Female  Plaintiff  to  Continue  Cause  in 

Joint  Names  of  Husband  and  Wife, 

[Name  of  Court.] 


In  the  Matter  of  the  Petition  of  A. 
B.  and  £.  F.  to  continue  in 
joint  names  an  action  pending 
in  this  Court  between  said  A.B., 
Plaintiif,  and  C.  D.,  Defendant. 


I.  [As  in  Form  985.] 

II.  That  pending  said  action,  and  on  the day  of 

,  18..,  your  petitioner  A.  B.  was  married  to 

your  petitioner  E.  F.  above  named,  who  thereby  be- 
came, and  now  is,  a  necessary  party  plaintiflf  herein, 
as  your  petitioners  are  advised  and  believe. 

Wherefore  your  petitioners  pray  the  order  of  this 
Court  that  said  action  may  be  continued  by  your  peti- 
tioners jointly  as  plaintiffs,  against  said  C.  D.,  and  that 
your  petitioners  may  have  leave  to  amend  the  complaint 
as  they  may  be  advised,  and  such  other  relief  as  may 
be  just. 

[Signature.] 
[Date.] 

[  Verification,\ 


Note. — In  the  practice,  where  the  names  of  the  parties  to  an  action 
have  to  be  changed,  it  is  usually  done  by  suggestion  or  stipulation  only, 
for  in  the  case  of  the  death  of  one  of  the  parties,  or  marriage  of  one  of 
them,  the  labor  of  drawing  up  formal  affidavits  and  petitions  is  by 
our  practice  generally  dispensed  with. 
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•TVo.  986. 

Notice  of  Motion  for  Leave  to  Continue  Action  in  the  Name  of 

Administrator. 
[Title.] 

[Address.] 

Please  take  notice,  that  on  the  affidavit,  a  copy  of 
which  is  herewith  served,  and  on  the  pleadings  on  file 
in  this  action,  P.  Q.,  as  adminstrator  of  the  estate  of  the 
plaintiff,  will  move  the  Court,  at  the  court  room  there- 
of, at  ,  on  the day  of ,  1 8 , . ,  at 

o'clock  in  the  ....  noon,  or  as  soon  thereafter  as 

counsel  can  be  heard,  for  leave  to  continue  this  action  in 
the  name  of  the  said  administrator  as  plaintiff,  or  for 
such  other  or  further  relief  as  may  be  just 

[Date.]  [Signature.] 

Attorney  for  P,  Q.,  Administrator, 


Note. — ^As  stated  in  last  note,  in  California,  on  the  death  of  a  party, 
the  substitution  of  the  personal  representative  is  always  done  by 
suggestion  of  the  death.  (See  CaL  Pr,  Act,  §  16;  see,  also,  Gee  v, 
Moore,  14  Ca^*  472;  Blacks.  Shaw,  20  Cat,  68;  Gregory  v,  Haynes, 
21  Cat.  44;  Ewald  v.  Corbett,  32  Cat,  493;  see  Vol.  ii.,  p.  711,  et  seq. 


J^o.  987. 

Order  by  Consent  Substituting  Administrator  as  Plaintiff,  tvithout 

Prejudice  to  Proceedings, 

[Title.] 

On  reading  and  filing  the  affidavit  of  E.  F.,  showing 
the  death  of  A.  B.,  the  plaintiff  in  the  above  entitled 
action,  and  the  granting  of  letters  of  administration  to 
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P.  Q.,  by  the  Probate  Court  of  the  County  of , 

and  on  motion  of  £•  F.,  the  plaintiflf's  attorney,  the  de- 
fendant's attorney  consenting  thereto: 

It  is  ordered,  that  this  action  be,  and  the  same  is  here- 
by revived  and  continued  in  the  name  of  the  said  P.  Q., 
administrator  of  the  estate  of  A.  B.,  deceased,  as 
plaintiff;  and  that  the  said  administrator  be,  and  he  is 
hereby  substituted  as  plaintiff  in  the  place  and  stead  of 
the  said  A.  B.,  deceased,  and  that  such  revivor  and  con- 
tinuance be  without  prejudice  to  any  of  the  proceedings 
already  had  in  this  action. 

[Signature.  ] 
[Date.] 


1.  Death  of  Wife.— The  death  of  the  wife,  after  suit  brought  by 
herself  and  husband  for  the  homestead,  defeats  a  recovery  by  the  hus- 
band, though  the  right  to  recover  existed  at  the  commencement  of  the 

suit.    Gee  v.  Moore,  14  Cal.  472. 

« 

2.  Form. — Petition,  consent,  and  order  for  the  substitution  as 
plaintiff  of  the  successor  in  trust  of  a  deceased  plaintiff,  Emerson  v, 
Bleakley,  5  Add.  Pr.  (N,S.)  350. 

8.  Partition. — In  a  suit  in  chancery  for  partition,  one  of  the  de- 
fendants died  after  the  bill  had  been  taken  as  confessed  as  against  him. 
The  suit  was  prosecuted  to  judgment  without  bringing  in  his  heirs  (who 
were  not  parties  to  the  suit),  and  after  sale  under  the  judgment  and  de- 
livery of  the  master's  deed,  an  order  was  made  reviving  the  suit  against 
his  heirs,  who  thereafter  made  application  to  the  Court  in  relation  to 
the  disposition  of  the  proceeds.  Held,  That  the  heirs  were  not  bound  by 
the  decree.  By  the  death  of  their  ancestor  the  action  became  defective, 
and  the  title  which  he  had  at  the  time  of  his  death  could  not  be  affected 
without  bringing  in  those  who  succeeded  to  his  interests.  (Russell  v. 
Sharp,  I  Ves,  df  B.  500;  Randall  v,  Mumford.  18  Ves.  424;  Storfs 
Eq,  PL  §§  329,  331,  354,  369J  ^^^^^  Ch.  Pr,  46;  i  R,  Z.  514,  488; 
Washington  Ins.  Co.  v,  Slee,  i  Paige,  365;  Kelly  v.  Hooper,  3  Yerg, 
395;  Garr  v,  Gomez,  9  Wend,  649;  2  Pet,  482,  487;  Vroom  v,  Dit- 
mas,  3  Paige,  828;  Williams  v.  Kinder,  4  Ves,  Sr,  487. 

22 
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4.  Praotioe. — ^The  death  of  a  party,  pendente  lite^  should  be  made 
known  by  suggestion  of  that  fact  to  the  Court,  and  the  action  continued 
by  order  of  the  Court  against  the  representative  of  the  party  deceased, 
of  which  he  must  be  duly  notified  before  he  can  be  affected  by  further 
proceedings  in  the  action.  (Judson  v.  Love,  35  CaL  463.)  Where,  in 
an  action  by  J.  against  L.  and  others,  L.  died  after  verdict  rendered  for 
defendants,  and  thereafter  J.  moved  for  a  new  trial,  without  suggestion 
made  of  the  death  of  L.,  or  a  substitute  of  his  successor  in  interest,  and 
appealed  from  the  judgment  rendered  on  the  verdict,  and  an  order  "de- 
nying a  new  trial:  Hdd^  that  all  said  proceedings,  except  the  rendition 
of  judgment  upon  said  verdict,  were  void,  and  that  the  appeal  as  to  L. 
should  be  dismissed.  (Judson  v.  Love,  35  CaL  463.)  Where  a  party 
litigant  dies  after  a  verdict,  the  authority  of  the  attorney  to  act  for  him 
is  thereby  determined,  and  he  can  neither  give  nor  receive  notice  of 
motion  for  new  trial  or  appeal.    Judson  v.  Love,  35  Cal,  463. 


•TVo.  988. 

« 

Order  Continuing  Action  in  Name  of  Executor. 
[Title.] 

On  reading  and  filing  the  petition  of  S.  T.  duly  veri- 
fied, and  affidavit  of  E.  F.,  and  the  pleadings  in  this 
action,  and  the  proof  of  due  service  of  notice  of  the 
motion,  and  on  motion  of  G.  H.  counsel  for  defendant, 
after  hearing  J.  R.  counsel  for  P.  Q.: 

It  is  ordered,  that  the  above  entitled  action  be  con- 
tinued in  the  name  of ,  as  executor  of  A.  B., 

plaintiff  above  named. 


5.  Order  Ck>iiolusive. — An  order  of  revivor,  in  the  name  of  A. 
'*  as  executor"  of  a  deceased  plaintiif,  standing  in  full  force  at  the  time 
of  the  trial,  is  conclusive  to  show  that  the  action  has  been  properly 
revived,  and  that  A.  can  recover  all  that  the  testator  might  have  recov- 
ered.    Underhill  v,  Crawford,  29  Barb,  664;  18  How,  Pr,  112. 
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J^o.  989. 

PeiiHon   by  Defendant  to  have  Action    Continued  when  Plaintiff  has 

Diedy  and  the  Action  has  not  been  Revived, 

[Title.] 

The  petition  of  S.  T.,  defendant  above  named,  shows 
to  this  court: 

I.  That   on    or   about  the  ....   day   of , 

18..,  the  above  named  A.  B.  commenced  an  action  in 
this  Court  against  this  defendant,  for  \state  cause  of  the 
action  and  condition ^  as  in  Form  985]. 

II.  That  your  petitioner  is  informed  and  believes  that 
A.  B.,  the  above  named  plaintiff,  died  on  or  about  the 
day  of last,  having  first  made  and  pub- 
lished his  last  will  and  testament  in  due  form  of  law,  by 
which,  among  other  things,  he  appointed  P.  Q.  his  exec- 
utor;   that  said  will  has  been  duly  admitted  to  probate 

in  the  Probate  Court  of  the  County  of ,  and 

letters  testamentary  issued  to  the  said  P.  Q.,   on  the 

....  day  of ,  A.D.  18 . . ,  and  he  has  duly  quali- 
fied and  entered  upon  his  duties  as  such  executor,  but, 
to  the  best  of  your  petitioner's  information  and  belief, 
has  hitherto  failed  to  make  any  application  to  have  the 
above  entitled  action  continued  by  him  as  plaintiff. 

Wherefore  your  petitioner  prays  that  the  above  enti- 
tled action  may  be  continued  in  his  name,  or  that  the 
complaint  herein  be  dismissed,  so  far  as  the  interests  of 
said  estate  are  concerned,  and  that  your  petitioner  have 
judgment  thereupon  against  the  said  P.  Q.,  as  executor 
as  aforesaid,  for  the  costs  of  such  action;  or  for  such 

other  order  as  may  be  just. 

[Signature.] 
[  Verification,\ 
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JVo.  990. 

Order  /or  Continuance, 
[Title.] 

On   reading   and   filing  the  petition  of , 

and  affidavit  of  J.  R.,  dated  the day  of ,  and 

the  pleadings  in  this  action,  and  proof  of  due  service  of 
notice  of  this  motion,  and  on  motion  of  S.  T.,  counsel 
for  said  P.  Q.,  executor  [or  administrator]  of  the 
plaintiff,  deceased,  and  after  hearing  G.  H.,  of  counsel 
for  the  defendant: 

It  is  ordered,  that  ?•  Q.  be  substituted  as  plaintiff 
herein,  in  the  place  of  A.  B.,  plaintiff  above  named,  and 
that  the  above  entitled  action  be  continued  by  him  as 
executor  [or  otherwise]  of  said  A.  B.,  and  that  he  be 
allowed  to  amend  his  complaint  accordingly. 

J^o.  991. 

Notice  of  Motion  to  Declare  Action  Dismissed  unless  the  Proper  Par- 
ties Revive  It, 
[TnxE.] 

[Address.] 

Please  take  notice,  that  on  the  affidavit  of  which  a 
copy  is  herewith  served,  and  the  pleadings  on  file  in 
this  cause,  the  undersigned  will  move  the  Court,  at  the 

court  room  thereof,  at ,  on  the  ....  day  of 

,  1 8 . . ,  at  . . . .  o'clock  in  the  forenoon,  or  as 

soon  thereafter  as  counsel  can  be  heard,  to  require  this 
action  to  be  revived  and  continued  by  the  executor  of 
the  above  named  A.  B.,  deceased,  as  plaintiff  herein, 
within  a  time  td  be  fixed  by  the  Court,  or  that,  in  de- 
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fault  thereof,  the  action  shall  be  deemed  dismissed;  or 
for  such  other  relief  as  may  be  just. 

[Signature.] 
[Date.] 


JVo.  992. 

Affidavit  on  Motion  to   Continue  Action   in  Name  of  Executor,  or  in 

Default  to  Dismiss  Cause, 

[Title.] 
[Venue.] 

S.  T.,  being  duly  sworn,  says  as  follows: 

I.  That  he   is  the  defendant  in  the  above  entitled 
action. 

II.  That  this  action  is  brought  to  recover  [state  ob- 
ject of  action,  and  condition]. 

III.  That,*  as   deponent  is  informed  and  believes, 
on  the  ....  day  of ,  18 . . ,  and  after  issue  was 

.  joined  in  this  action,  the  above  named  plaintiff  died, 
having  first  made  and  published  his  last  will  and  testa- 
ment in  due  form  of  law,  by  which  he  appointed  P.  Q., 
of ,  his  executor. 

IV.  That  said  will  and  testament  was  duly  admitted 
to   probate   in  the   Probate  Court  of  the   County   of 

,   and    letters  testamentary   duly   made    and 

issued  by  the  said  Court  to  the  said  P.  Q.,  on  the  .... 
day  of ,18..,  and  that  the  said  P.  Q.  has  ac- 
cepted the  same,  and  entered  upon  the  duties  of  his 

office. 

[Signature.] 
[Jurat.] 
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JVo.  993. 

Notice  of  Motion  on  Behalf  of  Plaintiff  to  Continue  Action  on  Death 

or  Disahitity  of  Defendant. 
[Title.] 

[Address.] 

Please  take  notice  that  on  the  affidavit,  a  copy  of 
which  is  herewith  served,  and  the  papers  on  file  in  this 
cause,   the   undersigned   will   move   the  Court,  at  the 

court  room  thereof,  at ,  on  the day  of 

,  i8. .,  at  the  hour  of  ... .  in  the  forenoon, 

or  as  soon  thereafter  as  counsel  can  be  heard,  for  an 
order  directing  the  above  entitled  action  to  be  con- 
tinued against  P.  Q.,  as  executor  of  the  last  will  and 
testament  of  \or  administrator  of  the  estate  of]  CD., 
defendant  above  named,  deceased,  in  the  4>lace  of  said 
deceased  defendant,  and  granting  leave  to  this  plaintiff 
to  amend  the  complaint  herein  as  he  shall  be  advised; 
and  for  such  other  relief  as  may  be  just. 

[Date.]  [Signature.] 
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JVo.  99J^. 

Affidavit  for  Supplying  the  Place  of  a  Lost  Pleading, 

[Title.] 

[Venue.] 

I.   On  the day  of ,  i8 . . ,  a  complaint 

was  filed  in  the  above  named  Court,  in  this  action,  of 
which  the  following  is  a  true  copy. 
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II.  That  the  said  original  complaint  has  been  lost  or 
mislaid,  and  that,  after  a  search  made  by  the  Clerk  of 
the  said  Court,  the  same  cannot  be  found. 

III.  That  this  affiant  does  not  know  where  the  said 
original  complaint  now  is. 


L  Iiost  Plaadlng. — If  a  pleading  be  lost,  it  can  only  be  supplied 
by  motion  based  on  afiidavits  showing  what  the  lost  pleading  contained, 
and  a  service  of  personal  notice  of  motion  on  the  opposite  party  must 
be  sufficiently  explicit  in  form  to  enable  him  to  controvert  the  affi- 
davits submitted.    People  v.  Cozalis,  27  Cai,  522. 

2.  Substitution  of  Pleadings. — Substitution  of  pleadings  or 
papers  in  a  case  is  always  within  the  discretion  of  the  Court.  (Bene- 
dict V.  Cozzens,  4  Cai,  381.)  And  no  notice  of  the  motion  to  apply 
for  it  need  be  given,  when  the  notice  of  it  can  be  of  no  use.  (Bene- 
dict V.  Cozzens,  4  Cai.  381. 


CHAPTER  VI, 


INTERVENTION. 


JVo.  996. 

Order  to  Bring  in  Necessary  Parties ^   without  Motion, 

m 

[Title.] 

I.  This  cause  coming  on  to  be  tried,  and  it  appear- 
ing to  the  Court  that  S.  T.  is  a  necessary  party  to  a 
complete  determination  of  the  controversy: 

II.  It  is  ordered,  that  the  summons  and  complaint 
in  this  action  be  amended  by  the  addition  of  S.  T.  as 
a  defendant  therein;  that  the  plaintiff  cause  the  said 
S.  T.  to  be  duly  served  with  a  copy  of  the  said  sum- 
mons and  complaint,  further  amended  as  he  may  be 

advised,  within days  from  the  date  of  this  order; 

that  the  said  S.  T.  have days  to  answer  the  com- 
plaint, after  such  service ;  and  that  the  trial  of  this  cause 
be  postponed  until  the  expiration  of  said  ....  days 
allowed  the  said  S.  T.  to  answer  as  aforesaid. 


1.  Ck>urt  may  Order. — When  a  complete  determination  of  the 
controversy  cannot  be  had  without  the  presence  of  other  parties,  the 
Court  shall  order  them  to  be  brought  in.  {Cat,  Pr,  Act,  §  17;  Oregon, 
§40;  Iowa,  §  2,765;  N.y,  §  122;  I  Van  Santv.  Eq,  Pr,  p.  121.) 
The  Court  may,  on  its  own  motion,  order  necessary  parties  to  be  brought 
in.  (Settembre  v.  Putnam,  30  Cat,  490.)  But  not  against  the  will  of 
the  plaintiff,  unless  their  presence  is  necessary.  (Sawyer  v.  Chambers, 
1 1  Abb,  Pr,  1 19.)    The  order  may  be  made  at  any  stage  of  the  action. 
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(State  of  N.Y.  v.  Mayor  of  N.Y.,  3  Buer,  121;  Caswell  v,  Neville,  1 2 
Haw,  Pr,  445.)  In  New  York,  this  Section  is  confined  to  actions  for 
the  recovery  of  real  or  of  specific  personal  property.  Tallman  v,  Hol- 
lester,  9  Bow.  Pr,  79;  Judd  v.  Young,  7  How.  Pr.  79;  compare  Os- 
borne V.  Betts,  8  /^.  31.)  The  phrase  "when  a  complete  determina- 
tion, etc.,"  means  that  there  are  persons  not  parties  whose  rights  must 
be  ascertained  and  settled  before  the  rights  of  the  parties  to  the 
suit  can  be  determined.  (McMahon  v.  Allen,  12  How.  Pr,  39.)  As  a 
court  of  equity  will  not  permit  litigation  by  peacemeal,  and  as  the  whole 
subject  matter  and  all  the  parties  should  be  before  it,  to  determine 
once  and  forever  their  respective  claims,  the  Court  will  order  them  to 
be  brought  in.  (Wilson  v.  Lassen,  5  Cal.  114;  Ord  v.  McKee,  Id. 
515;  Shaver  v.  Brainard,  29  Barb.  25.)  And  it  is  the  imperative  duty 
of  the  Court  in  such  case  to  order  the  parties  in;  (Tonnelle  v.  Hall, 
3  Abb.  Pr.  205;  Waring  v.  Waring,  3  Abb,  Pr.  246;  Davis  v.  Mayor  of 
N.Y.,  2  Duer^  663;  Shaver  v.  Brainard,  29  Barb.  25;)  although  such  par- 
ties be  non-residents.  Sturtevant  v.  Brewer,  17  How.  Pr.  571;  9  Abb. 
Pr.  414;  see  Grain  v.  Aldrich,  Cal.  Sup.  Ci.,  Oct.  7!,  1869. 


J^O.  996. 

Notice  of  Motion  to  Allow  Party  to  Interplead. 

[Title.] 

Take  notice,  that  on  the  affidavit  herewith  served,  and 
on  the  complaint  herein,  the  defendant  will  move  the 

Court,  at  the  Court  Room  thereof,  at ,  on  the 

day  of . . . . ,   18 . . ,  at   o'clock  in  the 

....  noon,  or  as  soon  thereafter  as  counsel   can  be 

heard,  to  substitute  M.  N.,  of . .,  in  his  place,  as 

defendant  herein,  and  to  discharge  this  defendant  from 
liability  to  either  the  plaintiff  or  the  said  M.  N.,  concern- 
ing [designate  the  c(mtract\  mentioned  in  the  complaint, 
upon  this  defendant's   paying   into  court  the  sum  of 

dollars,  the  amount  claimed  in  the  summons 

herein  \or^  if  the  action  is  for  specific  property ^  say^ 
concerning  the  property  mentioned  in  the  complaint, 
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upon  said  defendant's  transferring  the  same  to  such 
person  as  the  Court  may  direct] ;  or  for  such  other  relief 
as  may  be  just. 

[Signature.] 
[Date.] 


JVo.  997. 

Affidavit  in  Action  to  Recover  Money. 
[Title.] 
[Venue.] 

C.  D.,  being  duly  sworn,  deposes  and  says: 

I.  That  he  is  the  defendant  in  the  above  entitled 
action. 

II.  That  the  said  action  has  been  commenced  and 
is  now  pending  in  this  Court,  against  the  above  named 
defendant,  on  a  contract;  and  that  the  said  defendant 
has  not  yet  answered  therein,  and  his  time  to  do  so  does 
not  expire  until  the day  of next. 

III.  That  said  action  is  brought  to  recover  the  sum 

of dollars,  deposited  with  said  defendant  on 

or  about  the day  of ,  i8 . . ,  by  one  A.  B.; 

and  that  the  plaintiff  claims  to  be  entitled  to  said  moneys 
so  deposited,  under  an  assignment  thereof  to  him  by 
the  said  A.  B. 

IV.  That  on  the day  of ,   i8. .,  one  ^ 

M.  N.  gave  to  said  defendant  notice  that  the  said  moneys 
had  been  assigned  to  him,  A.  B.,  and  demanded  of  said 
defendant  that  they  pay  the  said  deposit  to  him;  which 
demand  was  made  without  any  collusion  with  the  de- 
fendant. And  this  deponent  further  says  that  he  is  not 
acquainted  with  the  respective  merits  of  said  claims. 
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and  does  not "  know  to  which  of  said  parties  he  can 
safely  pay  said  money;  but  hereby  offers  to  pay  the 
same  into  court,  upon  being  discharged  from  liability  to 
either  of  them,  in  order  that  said  several  claimants  may 
interplead,  and  settle  their  claims  between  themselves. 

[yura/,]  [Signature.] 


JV'o.  998. 

Affidavit  where  Action  is  Brought  to  Recover  Specific  Personal  Property. 
[Title.] 
[Venue.] 

C.  D.,  being  duly  sworn,  deposes  and  says: 

I.  That  he  is  the  defendant  in  the  above  entitled 
action. 

II.  That  the  complaint  therein  was  served  on  him  on 

the  ....  day  of ,  i8 . . ,  at ,  and  no 

answer  has  yet  been  filed. 

III.  That  the  property  which  is  claimed  by  the  com- 
plaint herein  was  delivered  to  this  deponent  for  storage 
by  one  O.  P.,  of ,  subject  to  his  order. 

IV.  That  the  same  property  is  claimed  by  one  Q.  R., 

of ,  under  a  written  order  of  the  said  O.  P., 

dated  on  the  ....  day  of ,  i8 . . ,  and  directing 

its  delivery  to  him  as  the  alleged  purchaser  thereof; 
while  the  plaintiff  herein  claims  under  a  general  assign* 
ment  of  all  the  property  of  the  said  O.  P.  to  him,  exe- 
cuted by  the  said  O.  P.  on  the  same  day. 

V.  That  the  defendant  is  ignorant  of  the  rights  of 
the  respective  claimants,  and  is  not  acting  in  collusion 
with  either  of  them. 
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VI.  That  the  defendant  is  ready  and  willing  to  de- 
liver the  said  property  to  such  person  as  the  Court  may 
direct,  upon  being  discharged  from  liability  to  either  of 
the  said  claimants. 

[Signature.] 
[>ra/.] 


1.  Disolalmer  and  Interpleader. — ^A  defendant  against  whom 
an  action  is  pending  upon  a  contract,  or  for  specific  personal  property, 
at  any  time  before  answer,  upon  affidavit  that  a  person  not  a  party  to  the 
action  makes  against  him,  and  without  any  collusion  with  him,  a  demand 
upon  the  same  contract  or  for  the  same  property,  upon  due  notice 
to  such  person  and  the  adverse  party,  may  apply  to  the  Court  for  an 
order  to  substitute  such  person  in  his  place,  and  discharge  him  from 
liability  to  either  party,  on  his  depositing  in  court  the  amount  claimed 
on  the  contract,  or  delivering  the  property  or  its  value  to  such  person  as 
the  Court  may  direct;  and  the  Court  may,  in  its  discretion,  make  the 
order.  {CaL  Pr.  Act,  §  658.)  Where  several  persons  conspire  to 
obtain  the  land  of  plaintiffs,  and  in  suit  against  them  to  recover  the 
property  two  of  the  defendants  disclaim  all  interest  therein:  Held^  to 
be  no  ground  for  dismissing  the  suit  as  to  them,  as  they  were  proper 
parties  and  are  liable  for  costs.    Dupuy  «>.  Leavenworth,  17  CaL  262. 


J^o.  999. 

Oath  Denying  Collusion — to  Annex  to  a  Bill  of  Interpleader, 

That  he  does  not  bring  this  action  by  the  consent, 
knowledge,  privity,  or  combination  of  any  or  either  of 
the  defendants  in  this  action,  but  only  of  his  own  free 
will,  for  relief  in  this  Court. 


2.  Tenants. — Where  a  tenant  finds  that  there  are  claimants  to  the 
property,  he  should  file  a  bill  of  interpleader,  making  all  the  adverse 
claimants  parties  thereto,  and  offer  to  pay  the  rents  into  court,  to  abide 
the  ultimate  decision  of  the  case.    McDevitt  v.  Sullivan,  8  Cal,  592. 
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JVO.  1000. 

Order  of  Interpleader, 

On  reading  and  filing  the  affidavit  of  C.  D.,  and  upon 
proof  of  due  service  of  notice  of  this  motion,  and  on 
.motion  of  G.  H.  for  C.  D.,  and  after  hearing  E.  F.  in 
opposition: 

It  is  ordered,  that  on  payment  by  the  defendant  to 

the  Clerk  of  the  County  of   of  the  amount 

claimed  in  the  summons  herein,  principal  and  interest, 
within  five  days  froni  the  date  of  this  order,  Q.  R.  be 
*  substituted  as  defendant  in  this  action  in  place  of  C.  D., 
the  defendant  above  named,  and  that  said  C.  D.  there- 
upon be  discharged  from  liability  to  either  the  plaintiff 
above  named  or  said  Q.  R.  And  it  is  further  ordered, 
that  if  the  said  Q.  R.  does  not  appear  and  defend  this 
action  within  ....  days  after  service  upon  him  of  a  copy 
of  this  order,  together  with  a  copy  of  the  summons  and 
complaint  herein,  the  plaintiff  may  apply  for  an  order 
that  the  money  so  deposited  be  paid  over  to  him. 


J^o.  1001. 

Petition  by  Landlord  to  he  made  Defendant  in  Action  of  Ejectment. 
[Title.] 

The  petition  of  M.  N.  respectfully  shows  to  this  Court: 

L  That  an  action  is  now  pending  in  this  Court  by 
A.  B.,  plaintiff,  against  C.  D.,  defendant,  for  the  recovery 
of  the  possession  of  certain  real  property,  situated  in 
the  County  of  ,  and  more  particularly  de- 
scribed in  the  complaint  in  said  action;  which  action 
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your  petitioner  is  informed  and  believes  is  at  issue,  and 
upon  the  calendar  of  this  Court,  awaiting  trial. 

II.  That  said  C.  D.  occupies  said  premises  as  tenant 
of  your  petitioner,  and  not  otherwise.  That  your  pe- 
titioner claims  in  good  faith  to  be  the  owner  in  fee 
simple  of  said  premises  \here  briefly  indicate  title']. 

Wherefore  your  petitioner  prays  that  he  may  be 
made  a  party  defendant  in  said  action,  and  may  be  al- 
lowed to  defend  the  same,  and  that  he  may  have  such 

other  relief  as  may  be  just. 

[Signature.] 
[Date.] 

[  Verification,'] 

J^o.  1002. 

Notice  of  Motion  to  make  Party  Defendant. 
[Title.] 
[Address.] 

Please  take  notice,  that  on  the  annexed  petition,  and 
on  the  papers  on  file  in  this  action,  the  undersigned  will 

move  the  Court,  at  the  court  room  thereof,  at , 

on  the  ....  day  of ,  1 8 . . ,  at o'clock  in 

the  ....  noon,  or  as  soon  thereafter  as  counsel  can  be 

heard,  for  an  order,  under  Section  ....  of  the 

Practice  Act,  directing  A.B.,  the  petitioner  above  named, 
to  be  made  a  party  defendant  in  the  action  now  pending 
in  this  Court  between  A.  B.,  plaintiff,  and  C.  D.,  defend- 
ant, and  for  such  other  relief  as  may  be  just. 

[Date.]  [Signature.  ] 
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JVo.  1003. 

Order  Making  Third  Person  a  Pariy  Defendant, 
[Title.] 

On  reading  and  filing  the  petition  \or  affidavit]  of 

S.  T.,  dated  the day  of ,  18 . . ,  and  proof 

of  due  service  of  notice  of  this  motion,  and  on  motion 
of  E.  F.  for  said  S.  T.,  and  after  hearing  G.  H.  in  oppo- 
sition: 

It  is  ordered,  that  S.  T.  be  made  a  party  defendant 
in  said  action,  and  that  the  summons  and  complaint  be 
amended  accordingly;  and  that  said  S.  T.  cause  notice 
of  appearance  for  himself  herein  to  be  given  to  plaintiffs 
attorney  within  ....  days  from  the  entry  of  this  order, 
and  a  copy  ^f  the  complaint  as  amended  served  upon 
his  attorney,  and  that  the  cause  thereupon  proceed  as  if 
said  S.  T.  had  been  originally  a  party  defendant  therein. 


1.  Assignees, — ^An  assignee  pendente  lite  of  part  of  the  subject 
matter  of  the  controversy  may  be  bought  in.  (McGowan  v,  Leven- 
worth,  2  E.  D,  Smith,  24%)  An  assignee  in  bankruptcy  or  insolvency, 
but  only  on  his  own  application.  (Cleaveland  v,  Boerum,  3  Abb.  Pr, 
294.)  If  the  owner  of  a  claim  assigns  it  absolutely,  retaining,  however, 
an  interest  in  it,  he  may  intervene  to  protect  his  interest  in  an  action 
brought  by  the  assignee  to  collect  the  same,  and  if  he  does  not  intervene, 
he  is  bound  by  the  judgment.  (Gradwohl  v,  Harris,  29  Cat,  150.) 
Where  parties  succeed  to  the  interest  of  the  defendant  in  the  premises 
after  the  commencement  of  the  action  and  before  answer  filed,  they 
may  be  allowed  to  defend.  McFadden  v,  Wallace,  Cat,  Sup,  Ct,yjul, 
jT.,  1869. 

2.  Attaofaxnent  Suits. — In  an  attachment  suit,  judgment-cred- 
itors of  defendant  may  intervene  to  set  aside  the  attachment  because 
void  as  to  them.    (Davis  v,  Eppinger,  18  CaL  378;  Eraser  v.  Green- 
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hill,  3  C.  i?.  172;  but  see  Judd  v.  Young,  7  How.  Pr,  79;  Tallman  v. 
Hollister,  9  ffaw,  Pr,  508;  Sherman  v.  Partridge,  4  Duer',  646.)  A 
judgment-creditor,  in  a  suit  against  a  constable  for  levying  on  property  of 
third  person.  (Conklin  v.  Bishop,  3  Duer,  646.)  A  judgment-creditor 
cannot  seek  to  be  brought  in  partition,  but  a  party  having  an  interest  in 
the  subject  matter  may  be  brought  in.  (Waring  v.  Waring,  3  Ahb,  Pr, 
246.)  In  an  action  to  recover  money  on  which  an  attachment  has  been 
issued  and  levied  upon  property  of  the  defendant,  a  subsequent  attach- 
ing creditor  may  inter\'ene  at  any  time  before  the  entry  of  judgment, 
for  the  purpose  of  contesting  the  validity  of  the  first  attachment. 
(Speyer  v.  Ihmels,  21  Cal,  280.)  And  the  allegations  in  the  pleading 
on  the  part  of  the  intervenor  traversing  the  complaint  have  the  same 
effect  as  denials  in  the  answer,  and  require  affirmative  proof  by  the 
plaintiff  of  his  cause  of  action,  in  default  of  which  the  intervenor  will 
have  judgment  in  his  favor.  {Id,)  Subsequent  attaching  creditors  may 
intervene  iix  a  suit  of  the  prior  attaching  creditor  and  the  common 
debtor,  when  they  allege  that  there  is  nothing  due  to  said  first  creditor, 
and  that  his  object  is  to  hinder,  delay  and  defraud  his  creditors.  (Speyer 
V,  Ihmels,  21  Cal,  280.)  The  intervenors  become  defendants,  and  as 
they  allege  that  the  plaintiff  is  not  entitied  to  recover,  it  amounts  to  a 
denial  of  the  facts  set  forth  in  the  complaint,  and  consequently  the  onus 
probandi  is  on  the  plaintiff;  and  if  he  fails  to  prove  his  case,  even 
though  the  real  defendants  have  made  default,  judgment  will  be  given 
in  favor  of  the  intervenors  against  him,  and  in  his  favor  against  the  real 
defendants.  (7^.)  Where  a  subsequent  attaching  creditor  has  his 
attachment  levied  on  the  property  previously  levied  on  by  a  prior  attach- 
ing creditor^  he  is  entitled  to  intervene  in  the  action  between  the  first 
attaching  creditor  and  the  defendant,  if  the  first  attachment  was  fraudu- 
lently procured,  and  the  common  debtor  has  not  sufficient 'property  to 
pay  both  claims.    Coghill  v,  Marks,  29  Cii/.'673. 

8.  Determination.— The  Court  shall  determine  upon  the  inter- 
vention at  the  same  tin;e  that  the  action  is  decided;  if  the  claim  of  the 
party  intervening  is  not  sustained,  he  shall  pay  all  costs  incurred  by  the 

intervention.     CaL  Pr,  Ad,  §  662. 

« 

4.  Foreclosure. — A  simple  contract-creditor  oif  a  common 
debtor  cannot  intervene  in  a  foreclosure  suit.  But  judgment-creditors, 
being,  as  such,  subsequent  incumbrances,  may  intervene;  and  a  court 
may  order  them  to  be  made  parties,  probably  by  an  amendment  of  the 
complaint  as  the  better  course,  or  on  petition  of  intervention.    (Horn 
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V.  Volcano  Wat.  Co.,  13  CaL  62.)  In  a  suit  on  a  note  and  mortgage, 
where  creditors  of  the  defendant  intervened,  alleging  the  note  and  mort- 
gage to  be  fraudulent  as  against  them,  the  intervenors  cannot  prevent  a 
judgment  for  plaintiff  against  defendant.  The  most  they  can  claim  is 
protection  against  the  enforcement  of  the  judgment  to  their  prejudice. 
(Id,)  In  an  action  to  foreclose  a  mortgage  upon  property  claimed  as  a 
homestead,  the  wife  should  be  allowed  to  intervene.  Sargent  v,  Wilson, 
5  CaL  504;  Moses  v.  Warner,  10  Id,  296;  Dillon  v,  Byrne,  5  Id,  457. 

5.  Foreign  Residenoe. — ^Where  it  was  made  apparent  that  the 
rights  of  the  original  parties  could  not  be  determined  as  between  them- 
selves, until  the  claim  of  a  third  person  was  liquidated,  plaintiff  was 
compelled  to  amend  and  bring  such  party  in,  though  a  resident  of 
another  State.  (Sturtevant  v,  Beaver,  17  How,  Pr,  571;  9  Ahh,  Pr, 
414.)  The  fact  that  the  persons  who  are  necessary  parties  are  not  with- 
in the  jurisdiction  of  the  Court  is  not  a  reason  for  denying  a  motion  to 
compel  plaintiff  to  amend  his  complaint  by  joining  them  as  parties. 
Sturtevant  v.  Brewer,  17  How,  Pr,  571. 

6.  Husband  and  Wife. — In  a  suit  for  recovery  of  homestead, 
wife  should  be  brought  in.     Marks  v.  Marsh,  9  CaL  96. 

7.  Insolvent  CJorporation. — ^The  receiver  of  an  insolvent  cor- 
poration was  ordered  to  be  substituted  as  defendant.  Fuller  v,  Webster 
Fire  Ins.  Co.,  12  How,  Pr,  293. 

8.  Interest  of  Parties. — Section  659  of  the  California  Practice 
Act  provides  that  any  person  shall  be  entitled  to  intervene  who  has  an 
interest  in  the  matter  in  litigation,  in  the  success  of  either  of  the  parties  to  the 
action,  or  an  interest  against  both;  and  it  permits  the  intervenor  either 
to  join  the  plaintiff  in  claiming  what  is  demanded  by  the  complaint,  or 
to  unite  with  the  defendant  in  resisting  the  claim  of  the  plaintiff,  or  to 
demand  relief  adversely  to  both  the  plaintiff  and  the  defendant.  (Stich, 
plaintiff,  Goldner,  intervenor,  v,  Dickenson,  CaL  Sup,  CL,  Oct,  T., 
1869.)  The  interest  which  entitles  a  person  to  intervene  in  a  suit  be- 
tween other  parties  must  be  in  the  matter  in  litigation,  and  of  such  a 
direct  and  immediate  character  that  the  intervenor  will  either  gain  or 
lose  by  the  direct  legal  operation  and  effect  of  the  judgment.  It  must 
be  that  created  by  a  claim  to  the  demand,  or  some  part  thereof,  in  suit, 
or  a  claim  to  or  lien  upon  the  property,  or  some  part  thereof,  which  is 
the  subject  of  litigation.    (Horn  ».  The  Volcano  Water  Co.,  13  CaL 

23 
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62.)  To  authorize  an  intervention  therefore,  the  interest  must  be  that 
created  by  a  claim  to  the  demand,  or  some  part  thereof,  in  suit,  or  a 
claim  to  or  lien  upon  the  property,  or  some  part  thereof,  which  is  the 
subject  of  litigation.  Horn  v.  Volcano  Wat.  Co.,  13  Cal,  70;  cited  in 
Stich,  plaintiff,  Goldner,  intervenor,  v,  Dickenson,  Cal.  Sup,  Ct.,  Oct, 
T:,  1869. 

9.  Intervention  Defined. — An  intervention  takes  place  when  a 
third  person  is  permitted  to  become  a  party  to  an  action  between 
other  persons,  either  by  joining  the  plaintiff  in  claiming  what  is  sought 
by  the  complaint,  or  by  uniting  with  the  defendant  in  resisting  the 
claims  of  the  plaintiff,  or  by  demanding  anything  adversely  to  both  the 
plaintiff  and  the  defendant.     CaL  Pr.  Act,  §  659. 

10.  Meohanio's  Lien. — In  a  suit  to  enforce  a  mechanic's  lien 
on  a  ditch,  a  mortgagor  of  the  ditch  subsequent  to  the  lien  has  no  ab- 
solute right  of  intervention.  And,  when  the  suit  had  been  pending 
some  time,  and  the  application  to  intervene  was  made  just  as  plaintiff 
was  taking  judgment,  the  application  was  properly  refused.  (Hocker 
V,  Kelly,  14  CaL  164.)  The  filing  of  an  intervention  in  an  action  to 
foreclose  a  mechanic's  lien  within  the  prescribed  statutory  time,  and 
becoming  parties  to  the  suit  during  the  existence  of  the  lien,  is  the 
same  as  commencing  an  original  action.  Mars  v,  McCay,  14 
CaL  127. 

11.  Pleading  upon  Intervention. — ^The  intervention  shall  be 
by  petition  or  complaint,  filed  in  the  Court  in  which  the  action  is  pend- 
ing, and  it  must  set  forth  the  grounds  on  which  the  intervention  rests, 
A  copy  of  the  petition  or  complaint  shall  be  served  upon  the  party  or 
parties  to  the  action  against  whom  anything  is  demanded,  who  shall 
answer  it  as  if  it  were  an  original  complaint  in  the  action.  (CaL  Pr. 
Act,  §  661.)  The  petition  of  an  intervenor  must  be  treated  as  a  dec- 
laration or  complaint.     People  v,  Talmage,  6  CaL  256. 

12.  Party  to  Record. — ^This  is  an  action  in  the  nature  of  a  bill 
in  equit}'  to  set  aside  a  judgment  recovered  by  Pacheco  against  Hunsa- 
ker,  who,  as  sheriff,  seized  and  sold  certain  personal  properly  of  Pacheco, 
under  an  execution  in  favor  of  Dutil  against  Andeque.  Dutil  claims 
the  right  to  maintain  this  action,  on  the  ground  that  he  idemnified  the 
Sheriff  against  damages  for  taking  said  property.  It  app)ears  by  the 
pleadings,  that  when  the  action  by  Pacheco  against  Hunsaker  was  com- 
mence, the  latter  gave  Dutil  notice  of  the  action,  and  that  Dutil  took 
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• 

charge  of  the  defense,  and  by  his  own  attorney  defended  the  action 
from  the  commencement  to  the  conclusion.  Under  such  circum- 
stances, the  judgment  against  the  Sheriff  was  conclusive  evidence  of  his 
right  to  recover  against  Dutil  on  the  bond  of  indemnity,  by  the  provi- 
sions of  Section  six  hundred  and  forty-five  of  the  Civil  Practice  Act. 
By  virtue  of  Section  six  hundred  and  fifty-nine,  Dutil  might  have  inter- 
vened and  defended  as  a  party  to  the  record,  as  he  did  as  a  party  in  in- 
terest, in  the  name  of  the  defendant  on  the  record.  Dutil  v.  Pacheco, 
21  CaL  441. 

13.  Proceedings  in  Intervention. — Where  the  merits  of  the 
case  were  not  investigated  in  the  lower  courts,  by  reason  of  an  uncer- 
tainty as  to  the  proper  mode  of  proceeding  under  the  anomalous  provi- 
sions of  the  Practice  Act  relating  to  interventions,  the  Supreme  Court 
awarded  a  new  trial,  although  the  decision  of  the  court  below  upon 
the  main  question  involved  was  approved,  and  the  only  error  disclosed 
might  have  been  cured  by  a  direction  to  modify  the  judgment.  (Speyer 
V,  Ihmels,  21  Cal.  281.)  It  is  too  late  on  appeal  to  object  that  certain 
parties  could  not  intervene  in  a  suit  pending  in  the  inferior  court. 
(McKenty  v,  Gladwin,  10  Cal,  227.)  On  intervention,  if  the  proceed- 
ings between  the  debtor  and  a  prior  creditor  are  not  void,  but  voida- 
ble, the  defendant  can  alone  object.     Dixey  v.  Pollock,  8  Cal.  57. 

14.  Specifio  Perfornianoe. — In  an  action  against  several  for  a 
specific  performance  of  their  joint  contract  to  purchase  real  estate  of  the 
plaintiff,  and  secure  a  part  of  the  price  by  their  bond  and  .mortgage, 
the  Court  will  not  proceed  unless  all  parties  are  in.  Powell  v.  Finch, 
5  Duer,  666. 

15.  Sureties. — Sureties  may  be  let  in  to  defend  up)on  proper  ap- 
plication, in  the  place  of  their  principal.  Jewett  v.  Crane,  1 3  Abb.  Pr. 
97;  35  Barb.  208. 

16.  Tax  Suits. — A.  &  Co.  having  on  general  deposit  with  B.  &  Co. 
$75,000,  a  tax  for  county  purposes  was  levied  thereon,  and  payment 
demanded  of  both  A.  &  Co.  and  B.  &  Co. :  Held,  that  the  tax  was  legal, 
and  that  the  County  might  intervene  in  an  action  concerning  the 
money,  to  recover  said  tax.    Yuba  Co.  v.  Adams,  7  Cal.  37. 

17.  When  Parties  may  Intervene. — A  third  person  may  in- 
intervene,  either  before  or  after  issue  has  been  joined  in  the  cause. 
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(CaL  Pr.  Act,  §  660.)  The  sixteenth  and  seventeenth  sections  of  the 
Practice  Act,  and  the  seventy-second,  seventy-third  and  seventy-fourth 
sections  of  the  amendments  of  1854  to  the  Practice  Act,  give  a  party 
the  right  to  intervene  in  an  action  in  case  of  the  transfer  of  any  in- 
terest during  the  pendency  thereof,  or  when  he  is  directly  interested  in 
the  subject  matter  in  litigation,  and  this  can  be  done  either  before  or 
after  issue  has  been  joined  in  the  case.  Brooks  v.  Hager,  5 
CaL  281. 

18.  Who  may  Intervene. — ^Any  person  shall  be  entitled  to  in- 
tervene in  an  action  who  has  an  interest  in  the  matter  in  litigation,  in 
the  success  of  either  of  the  parties  to  the  action,  or  an  interest  against 
both.  {CaL  Pr.  Act,  §  659.)  Where  one  tenant  in  common  sues  to 
recover  possession  of  the  premises,  and  the  damages  sustained  by  the 
ouster,  his  co-tenants  cannot  intervene.  (Donner  v.  Palmer,  Bradley 
Intervener,  23  CaL  40.)  The  right  to  demur  was  given  to  enable  the 
Court  to  carry  out  the  provisions  of  this  Section.  (Warner  v,  "  Uncle 
Sam,"  9  CaL  697.)  But,  if  after  demurrer  overruled,  defendant  pleads 
to  the  merits,  he  waives  his  rights  to  have  other  parties  brought  in. 
(Freeman  v,  Newton,  3  E,  D,  Smith,  246.)  Or  such  right  may  be 
waived  by  undue  delay.  (McMahon  v,  Harrison,  12  How.  Pr,  39.) 
Persons  who  ought  to  have  been  joined  as  parties,  but  who  were  not, 
may  apply  to  come  in,  and  if  there  are  no  laches  on  their  part,  may 
apply  to  come  in  at  any  time  before  final  judgment.  Hubbard  v, 
Eames,  22  Barb,  597. 


x^ 
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SUPPLEMENTAL   PLEADINGS. 


J^o.  1004. 

Notice  of  Motion  for  Leave  to  File  Supplemental  Complaint. 
[Title.] 
[Address.] 

Please  take  notice,  that  upon  the  affidavit  and  copy 
of  supplemental  complaints  herewith  served,  and  upon 
all  the  proceedings  on  file  in  this  action,  the  undersigned 
will   move   the   Court,  at  the   court  room  thereof,  at 

,  on  the day  of ,  at  the  hour  of 

....  o'clock  in  the  ....  noon,  or  as  soon  thereafter  as 
counsel  can  be  heard,  for  leave  to  file  and  serve  such  sup- 
plemental complaint  in  this  action,  or  for  such  other 
relief  as  may  be  just. 

[Signature.] 
[Date.] 

L  Efibot  of  Supplemental  Pleading. — ^That  the  Legislature, 
in  allowing  supplemental  complaints  and  answers,  intended  to  follow 
the  former  chancery  rule,  and  thus  chose  terms  which  import  something 
additional  or  amendatory  to  what  has  gone  before,  see  ( 1 2  How.  Pr, 
521;  Slawson  v,  Englehart,  34  Barb.  198.)  Leave  to  file  supple- 
mental complaint  does  not  establish  the  plaintiff's  right  to  sue  for  the  orig- 
inal cause  of  action.  (Robbins  v.  Wells,  i  Rob.  666.)  And  mere 
granting  such  leave  decides  nothing  as  to  the  plaintiff's  rights.  (26  How. 
Pr.  15;  18  Abb.  Pr,  181.)  A  new  cause  of  action  cannot  be  set  up 
by  supplemental  complaint.     Matter .  must  be  consistent  with  and  in 
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aid  of  original  proceeding.  (Watson  v,  Thibou,  17  Ahh,  Pr,  184; 
Cordier  v.  Cordier,  26  How,  Pr.  187.)  Nor  can  the  nature  of  the 
plaintiff's  claim  be  changed.  (Cheeseman  v,  Sturges,  i()  Ahb.  Pr, 
293.)  Or  the  rights  of  a  substituted  defendant  enlarged,  so  as  to  enable 
him  to  traverse  a  fact  submitted  by  his  predecessor.  Forbes  v.  Waller, 
25  N,r,  430;  25  How.  Pr.  166. 

2.  Forms. — ^The  rules  as  to  forms  and  sufficiency  of  supplemental 
bills,  see  Chauteau  v.  Rice,  i  Minn,  106. 

3.  Fraud. — ^The  discovery  of  fraud  after  filing  the  original  bill 
against  the  assignee  of  a  debtor  may  be  added  to  the  original  bill  by 
a  supplemental  complaint,  without  bringing  in  all  the  other  creditors. 
(Truebody  v.  Jacobson,  2  Cal.  259;  Baker  v.  Bartol,  6  Cal.  483; 
Matoon  v.  Eder,  6  Id,  61,  Davis  v.  Robinson,  16  Id.  412.)  Where  a 
simple  contract-creditor  filed  a  bill  against  thie  assignee  of  his  debtor, 
not  attacking  the  assignment,  and  merely  praying  for  a  distribution;  and 
the  plaintiff  subsequently  filed  a  supplemental  bill,  setting  forth  that 
in  the  meantime  he  had  become  a  judgment-creditor,  and  attacking  the 
assignment  for  fraud,  since  discovered,  and  praying  that  it  be  set  aside, 
and  that  the  moneys  in  the  hands  of  the  assignee  be  appropriated  to 
plaintiff's  judgment:  Held,  That  it  is  no  objection  to  the  supplemental 
bill,  that  it  prays  for  a  different  relief,  and  fails  to  bring  in  all  the  other 
creditors  who  are  alleged  by  the  defense  to  be  entitled  to  a  ratable  dis- 
tribution. (Baker  v,  Bartol,  6  Cal.  473.)  The  gravamen  of  both  bills 
is  the  indebtedness,  and  every  supplemental  bill  is  enlarged  or  altered 
by  every  additional  and  pertinent  fact,  and  the  plaintiff  has  the  right  to 
attack  the  assignment  for  fraud  discovered  since  filing  his  original 
bill.     Id, 

4.  Motion,  vrhen  may  bs  Made. — Where  circumstances  oc- 
curring subsequently  to  the  commencement  of  the  action  render  it 
proper,  the  same  may  be  presented  by  supplemental  pleadings,  and 
issue  taken  thereon  in  the  same  manner  as  in  the  case  of  original 
pleadings.  (Cal.  Pr,  Act,  §  67;  i  Van.  Santv,  378;  2  Barb.  Ch.  Pr, 
635;  Van  Maren  v,  Johnson,  15  Cal.  311;  Stafford  v.  Howlet,  i 
Paige,  200;  Homfager  v,  Homfager,  i  Code  R,  (N.S.)  180.)  Such 
facts  cannot  be  incorporated  with  the  original  complaint  by  an  amend- 
ment, without  presenting  averments  inconsistent  with  the  date  of  the 
commencement  of  the  action.  (Van  Maren  v.  Johnson,  1 5  Cal.  308.) 
So,  when  a  female  subsequently  marries,  her  husband  must  be  joined 
with  her,  and  this  should  be  done,  and  an  averment  of  the  marriage  be 
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made,  by  supplemental  pleading,  and  not  by  amendment  to  the  original. 
(Van  Maren  v.  Johnson,  15  Cal.  311;  Kays  v.  Phelan,  19  Id.  28.)  In 
New  York  it  was  held  that  the  filing  of  a  supplemental  complaint 
against  the  executor  of  a  deceased  defendant  is  a  matter  of  right,  and 
that  leave  of  the  Court  need  not  and  ought  not  to  be  obtained, 
though  more  than  a  year  has  elapsed.  {I^e  Bomsdorf  v.  Lord,  4 1  Bard. 
211;  17  AM.  Pr.  168;  Roach  v.  Le  Farge,  43  Bard.  616;  19  Add. 
Pr.  167.)  Leave,  however,  refused  by  general  term  of  Superior  Court, 
in  case  where  original  complaint  was  fatally  defective.  Robbins  v. 
Wells,  26  How.  Pr.  15;  18  Add.  Pr.  191. 

5.  Motion  too  Late. — Neither  a  purchaser  at  Sheriff's  sale,  as 
such,  nor  a  redemptioner,  either  before  or  after  redemption,  nor  an 
assignee  of  the  Sheriff's  certificate  of  sale,  upon  his  O'^n  ex  parte  motion 
made  in  his  own  name,  is  entitled  to  have  the  judgment  upon  which 
the  execution  or  order  of  sale  issued,  vacated,  and  himself  substituted 
as  plaintiff,  in  order  that  he  may  file  a  supplemental  complaint  to  bring 
in  other  parties.    Abadie  v.  Lobero,  36  Cal.  390. 

6.  01\|eot  of  Motion. — The  object  of  such  motion  is  to  bring 
before  the  Court  facts  of  which  the  moving  party  was  not  able  to  avail 
himself  at  the  time  of  the  original  pleading.  Facts  which  did  not  oc- 
cur subsequent  to  the  original  pleading,  nor  come  to  the  knowledge  of 
the  mover  thereafter,  cannot  be  set  up  in  a  supplemental  pleading. 
They  must  appear  by  amendment.  (McMahon  v.  Allen,  3  Add.  Pr. 
86;  afl5rming  S.C.,  12  How.  Pr.  39;  Houghton  v.  Skinner,  5  Id.  420; 
Dias  V.  Merle,  4  Paige,  259.)  And  this,  whether  the  application  is 
made  by  the  plaintiff,  as  in  the  former  case,  or  by  the  defendant,  in  the 
latter.  The  converse  is  equally  true  in  certain  cases.  Hornfager  v. 
Homfager,  i  Code  R.  (N.S.)  180. 
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J^O.    1005. 

Affidavit  on  Motion  to  FiU  SuppUmmtal  Complaint, 

[Title.] 
[Venue.] 

A,  B.,  being  duly  sworn,  deposes  and  says: 

I.  That  he  is  the  plaintiff  in  the  above  entitled  action; 
that  said  action  was  commenced  in  this  Court  on  the 

day  of ,  1 8 . . ,  by  the  filing  of  the  com- 
plaint with  the  Clerk  of  this  Court,  and  the  issuing  of  a 
summons  thereon ;  that,  thereafter,  on  the day  of 

,i8..,a copy  of  the  summons,  and  certified 

copy  of  the  compfaint  therein  was  served  upon  the  de- 
fendant. 

II.  That  the  action  is  brought  for  the  purppse  of 
\state  the  object  of  action]. 

III.  That  issue  has  been  joined  therein,  and  the 
cause  is  now  upon  the  calendar  of  this  Court  for  trial. 

IV.  That  he  has  read  the  annexed  proposed  supple- 
mental complaint,  and  that  the  facts  therein  stated  are 
true,  of  his  own  knowledge. 

V.  That  said  facts  did  not  come  to  the  knowledge  of 
this  deponent,  nor  had  he  any  information  thereof,  until 
after  the  service  of  the  original  complaint  herein. 

[Jurat.]  [Signature.] 
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JVo.  1006. 

Order  Granting  Leave  to  File  Supplemental  Complaint, 
[Title.] 

On  reading  and  filing  [designate  motion  papers], 
and  on  motion  of  E.  F.,  attorney  for  the  plaintiff,  and 
after  hearing  G.H.,  attorney  for  the  defendant: 

It  is  ordered,  that  the  plaintiff  have  leave  to  serve 
on  defendant,  within  ....  days  after  this  date,  a  copy 
of  the  supplemental  complaint  filed  upon  this  motion, 
on  payment  of dollars  costs  to  the  defendant. 

[Date.]  [Signature.] 

JVo.  1007. 

'  Affidavit  on  Motion  to  FUe  Supplemental  Answer, 
[Title.] 
[Venue.] 

C.  D.,  being  duly  sworn,  deposes  and  says  as  follows: 

I.  That  he  is  the  defendant  in  the  above  entitled 
action. 

II.  That  said  action  was  commenced  on  the  ....  day 

of ,    18..;    that  issue    was   joined    therein 

by  the  serving  and  filing  of  this  defendant's  answer,  on 

the  ....  day  of ,  1 8 . . ,  and  this  cause  is  now 

upon  the  trial  calendar  of  this  Court. 

III.  And  this  deponent  further  says,  that  this  action 
is  brought  [here  state  purpose  of  suif];  that  since  the 
joining  of  the  issue,  to  wit:  on  the  ....  day  of 

i8.  .,  this  defendant  paid  to  the  plaintiff  the  sum  of 
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dollars,  in  full  payment  of  the  note  mentioned 

in  the  complaint,  and  of  the  costs,  up  to   that  day, 
accrued  herein. 

[Signature.] 

JVo.  1008. 

Order  Granting  Leave  to  File  Suppknuntal  Answer. 
[Title.] 

On  reading  and  filing  [designate  motion  papers\,  and 
on  motion  of  G.  H.,  attorney  for  defendant,  and  no  one 
appearing  in  opposition:/ 

It  is  ORDERED,  that  the  defendant  be  allowed  to  file  a 
supplemental  answer  herein,  setting  up  \state  nature  of 
defense"],  such  answer  to  be  served  upon  the  attorney 
for  the  plaintiff  within  ....  days  from  the  entry  of  this 
order. 

[Signature.] 
[Date.] 

7.  After  Reversal. — Where  the  Circuit  Court,  after  a  reversal  of 
their  decree,  further  proceedings  being  awarded,  allowed  a  supplemental 
answer,  to  bring  before  the  Court  the  facts  which  were  proper  to  be 
known  before  instructions  were  given  to  master  as  to  the  mode  of  set- 
tling the  accounts:  Held,  that  under  the  circumstances  this  was  proper, 
and  no  objection  could  be  taken  to  it  on  a  subsequent  appeal. 
Williams  v,  Gibbes,  20  How,  U.S.  535. 

8.  Discharge. — Evidence  of  the  discharge  of  the  debt  sued  on,  by 
transactions  subsequent  to  the  filing  of  the  answer,  is  admissible  only 
under  the  plea  of  payment  puis  darrein  continuance.  Jessup  v.  King,  4 
Cal.  331. 

9.  Foreclosure. — ^A  supplemental  answer  to  a  bill  of  foreclosure 
should  embrace  new  matter  discovered  subsequent  to  the  filing  of  the 
original  answer.  But  this  is  a  matter  of  discretion  with  the  Court,  who 
■will  not  enforce  the  rule  so  as  to  work  injustice.  Suydam  v.  Trues- 
dale,  6  McLean,  459. 
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ID.  Judgment. — Where,  after  answer  has  been  served,  setting  up 
the  pendency  of  another  action,  judgment  has  been  rendered  therein, 
the  proper  course  to  make  evidence  of  such  judgment  admissible  is  to 
obtain  leave  to  serve  a  supplemental  answer  alleging  the  fact.  N,V, 
Cade,  §  177;  8  How,  Pr,  56. 

11.  Parties. — New  parties  cannot  be  introduced  into  a  cause  by  a 
cross  bill.  (Shields  v,  Barrow,  17  Hcrw,  Pr,  130.)  The  objection,  if 
it  be  one,  that  there  is  a  misjoinder  of  parties  plaintiff,  owing  to  the 
matters  which  have  occurred  pending  the  action,  must  be  taken  by  a 
supplemental  answer,  or  it  is  waived.  Calderwood  v,  P)rser,  31 
Col.  333. 

12.  Title  Acquired. — If  the  defendant  in  an  action  to  recover 
possession  of  real  estate  has  acquired  title  to  the  demanded  premises 
pending  the  litigation,  evidence  of  this  fact  cannot  be  introduced,  unless 
it  is  pleaded  as  a  defence  in  a  supplemental  answer.  (McMinn  v. 
O'Connor,  27  Cal.  246.)  In  actions  to  recover  lands,  title  acquired  by 
defendants /tf«<i5r«/f  Hie,  and  other  matters  of  defense  arising  subsequent 
to  the  commencement  of  the  suit,  must  be  set  up  by  a  supplemental 
answer  in  the  nature  of  a  plea  puis  darrein  continuance.  Moss  v.  Shear, 
30  CaL  468. 

13.  Title  of  PlaintifT  Terminated.— The  defendant  cannot 
prove,  on  the  trial  of  an  action  of  ejectment,  for  the  purpose  of  showing 
that  plaintiff's  right  of  possession  has  terminated,  that  since  the  action 
was  commenced  plaintiff  has  conveyed  the  land  to  another  person, 
unless  the  fact  of  such  conveyance  has  been  set  up  in  the  original  or  a 
supplemental  answer.  {Id,)  New  matter  must  be  specially  pleaded; 
and,  in  ejectment,  a  transfer  of  title  by^he  plaintiff,  or  a  title  acquired 
by  defendant,  pending  the  action,  must  be  pleaded  by  supplemental 
answer,  or  it  cannot  be  given  in  evidence.  Id.;  McMinn  v.  O'Connor, 
27  CaL  246. 

14.  When  AUowed. — Where  a  defendant  has  answered  gener- 
ally to  a  matter  of  which  he  has  no  particular  knowledge,  he  may  be 
allowed  to  file  a  supplemental  answer  on  the  same  subject  after  he  has 
acquired  particular  information  concerning  it,  and  to  introduce  into  such 
answer  new  matter  which  has  come  to  his  knowledge  since  filing  the 
original  answer,  on  furnishing  the  opposite  party  with  the  names  of  the 
witnesses  by  whom  he  expects  to^  prove  it  Caster  v.  Wood,  i 
Baldw,  289. 
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15.  When  to  be  Filed. — ^A  defendant  cannot  file  a  cross  bill 
until  the  original  bill  is  answered.  (Allen  v.  Allen,  Hemps/,  58.) 
Leave  will  not  be  given  to  set  up  by  supplemental  answer  matter  not 
constituting  a  defense.  (Betz  v,  Betz,  19  Aid.  Pr,  90.)  And  the  answer 
proposed  must  be  true,  and  must  contain  a  good  defense,  or  leave  will 
be  refused;  and  its  truth  may  be  inquired  into  on  motion.  (Morel  v, 
Garelly,  16  A66.  Pr,  269.)  But  the  objection  that  inconsistent  causes 
of  action  are  united  in  a  cross  complaint  is  waived  unless  demurred  to 
by  the  plaintiff.  (McCloiy  v.  McCloiy,  CaL  Sup,  a,,/ul.  T,,  1869.) 
A  cross  bill  is  brought  by  a  defendant  in  a  suit  against  plaintiff  in  the 
same  suit,  or  against  other  defendants  in  the  same  suit,  or  against  both, 
touching  the  matters  in  question  in  the  original  bill.  If  it  is  brought 
either  to  obtain  a  discovery  of  facts  in  aid  of  the  defense  to  the  original 
bill,  or  to  obtain  full  and  complete  relief  to  all  parties  as  to  the  matters 
charged  in  the  original  bill,  it  should  not  introduce  new  and  distinct 
matters  not  embraced  in  the  original  bill.  The  cross  bill  is  auxiliary  to 
the  proceeding  in  the  original  suiti  and  a  dependency  upon  it.  Ayres 
V,  Carver,  17  Haw,  Pr.  591;  Cross  v,  De  Valle,  i  Wail.  U,S\  5;  Hub- 
bard V,  Turner,  2  McLean,  519;  Morgan  v,  Tipton,  3  Id,  339. 
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SUBSEQUENT   PLEADINGS. 

JVo.  1009. 

Demurrer  to  Answer. 


[Title.] 


The  plaintiff  demurs  to  the  answer  of  the  defendant 
\or  the  first  or  other  defense  or  counter  claim  con- 
tained in  the  answer  of  the  defendant],  for  insufficiency 
in  not  stating  facts  sufficient  to  constitute  a  defense  \or 
counter  claim,  or  that  the  Court  hsus  no  jurisdiction  of 
the  subject  of  said  counter  claim]. 


1.  Demurrer  Ues. — ^The  defendant  having  answered,  if  the  an- 
swer contain  matters  of  avoidance  or  a  counter  claim,  the  plaintiff  may, 
in  the  time  within  which  the  defendant  was  required  to  answer,  demur 
to  the  defendant's  answer.  {CaL  Pr,  Act,  §  50;  N,V.  Code,  §  153; 
Laws  of  Oregon,  p.  158,  §  76;  Laws  of  luaho,  p.  87,  §  50;  Laws  of 
Wash.  7!  p.  95,  §  62;  2  Whitt.  Pr,  192;  see  ''Demurrer,'*  Vol.  ii.,  p. 
594.)  Demurrer  will  lie  to  a  bill  called,  a  "cross  bill,"  if  it  is  not 
really  so.  (Moss  v.  Anglo-Eg3rptian  Navigation  Co.,  Law  Rep.  i  Ch. 
108.)  Or  to  a  supplemental  pleading.  (Goddard  v.  Benson,  15  Abb, 
Pr,  191.)  Or  to  amended  answer,  just  as  if  it  were  an  original  one.  The 
rule  is  well  settled  that  the  amended  pleading  takes  the  place  of  and 
supersedes  the  original  one.  (4  How,  Pr,  174;  13  Abb,  Pr,  92;  Van 
Santv,  PL  795;  Sands  v.  Calkins,  30  How.  Pr,  i.)  That  a  demurrer 
will  not  lie  to  an  amended  answer,  but  that  objection  should  have  been 
raised  at  the  time  of  application  ^or  the  amendment,  was  held  in 
(Therasson  v,  Peterson  22  How,  Pr,  98. )  A  demurrer  to  the  whole  of 
an  amended  declaration  will  lie,  although  issue  had  been  joined  on 
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some  of  the  counts  in  the  original.  (Mclntyre  v,  Griswold,  2  Haw. 
Pr,  113.)  A  brief  statement  appended  to  the  general  issue  is  but  a  no- 
tice, requiring  no  answer,  and  is  not,  therefore,  the  subject  of  a  de- 
murrer. (Leslie  v.  Harlon,  \%N,H,  518.)  Where  amendments  are 
made  to  a  plea,  and  it  is  still  insufficient,  the  plaintiff  should  demur. 
(Cox  V,  Capron,  10  Mo,  69 1 .)  Where  a  plea  in  its  commencement  pro- 
fesses to  answer  the  whole  action,  but  answers  only  a  part,  it  is  bad  on 
general  demurrer.     7  Mo,  237. 

2.  Demvurer  -will  not  Lie. — ^A  demurrer  does  not  lie  to 
an  answer  which  sets  up  no  new  matter.  (Smith  v.  Greening,  2 
Sand,  702;  Ketcham  v.  Zerega,  i  E,  D.  Smith,  557;  Thomas  v,  Har- 
rop,  7  How,  Pr,  57;  People  v.  Barker,  ^  Id,  261;  Reilay  v,  Thomas, 
II  Id,  266;  Lund  V,  Seaman's  Sav.  Bk.,  ^f  Barb,  129;  23  How,  Pr, 
258;  Mavetzek  v,  Cauldwell,  19  Abb,  Pr.  35;  Rice  v,  O'Connor,  10 
Abb,  Pr.  362;  overruling  Hopkins  v,  Everett,  6  How,  Pr,  159.) 
Averments  of  truth,  or  matter  in  mitigation,  in  answer  in  libel,  do  not 
constitute  demurrable  new  matter.  (Mavetzek  v,  Cauldwell,  19  Ahb, 
P^*  35-)  Nor  are  hypothetical  averments  demurrable  on  that  ground. 
(Taylor  v.  Richards,  9  Bosw,  679.)  Demurrer  will  not  lie  to  an  an- 
swer consisting  of  denials  only.  (Loomis  v,  Dorsheimer,  8  How.  Pr,  9; 
Simpson  v.  Loft,  8  How,  Pr.  234;  Roosa  v.  Saugerties  and  \Voodstock 
Turnpike  Co.,  8  How,  Pr,  237;  Mead  v,  Florence,  9  How,  Pr,  396; 
Richtmeyer  v.  Haskins,  Id.  481;  Myatt  v.  Saratoga  Co.  Mut.  Ins.  Co., 
Id,  488;  Perkins  z;.  Farnham,  10  Id.  120;  Ketcham  v,  Zerega,  i  E,D. 
Smith  J  553;  Kneedler  z>.  Stembergh,  10  How,  Pr.  67;  Rice  v,  O'Connor, 
10  Abb,  Pr,  362;  Lund  v.  Seaman's  Sav.  Bk.,  23  How,  Pr,  258.)  For 
objections  which  require  consideration  of  the  Court,  and  to  be  sub- 
stantiated by  argument,  (Littlejohn  v,  Greeley,  22  Hau).  Pr.  345;  13  Abb. 
Pr.  311.)  Demurrer  will  not  lie  to  part  of  an  entire  defense;  (Cobb 
V,  Frazee,  3  Code  Rep,  43;  4  How.  Pr.  413;  Welch  v,  Hazleton,  14 
How,  Pr,  97;  Dimon  v.  Bridge,  8  How.  Pr,  16;  Watson  v,  Husson,  i 
Duer,  242;  Smith  v,  Greenin,  2  Sand/,  702;)  or  in  respect  of  wholly 
immaterial  matter;  (Graham  v.  Stone,  6  How,  Pr,  15;  1  Code  R, 
(N.S.)  181;  Newnan  v.  Otto,  4  Sand/,  668:  10  Z.  O.  14;  Matthews 
V,  Beach,  5  Sand/  256;)  unless  immaterial  matter  forms  part  of  a 
defense  otherwise  insufficient,  and  is  relied  on  as  a  bar.  (Foy  v,  Ben- 
nett, 5  Sand/  54;  9  L.  O,  330;  Ayres  v,  Covell,  18  Barb.  260.) 
Demurrer  must  be  to  the  whole,  ground  of  defense.  (Fabricotti  v, 
Launitz,  i  Code  Rep,  122;  Rice  z'.  O'Connor,  10  Abb,  Pr,  362.)  The 
want  of  affidavit  to  a  plea  of  non  est /actum  is  not  ground  of  demurrer. 


SUBSEQUENT   PLEADINGS.  367 

(Parker  v.  Simpson,  i  Mo,  539.)  A  bond  signed  by  two,  having  but 
one  seal,  if  either  party  has  not  signed  or  sealed  the  instrument  he 
should  plead  non  at  factum  under  oath.     Smith  v.  Hart,  i  Mo,  273. 

8.  Ijfitet  of  Demurrer. — ^A  general  demurrer  to  a  plea  con- 
fesses all  the  facts  in  the  plea  if  they  are  well  pleaded.  (Washington 
Road  V,  State,  19  Md,  239;  Lyon  v,  O'Kee,  14  lotva,  233;  Smith  v, 
Henry,  1 5  Id,  385.)  But  not  the  soundness  of  the  conclusions  of  law. 
(Smith  V.  Henry, /</./  Branham  v,  San  Jose,  24  Cal,  585;  Griggs 
V,  St.  Paul,  9  Min,  246.)  Where  the  allegations  of  an  answer  are  con- 
tradictory, a  demurrer  only  admits  those  allegations  which  the  law  ad- 
judges to  be  true.  (Freeman  v,  Frank,  10  Ahh.  Pr,  370.)  A  demurrer 
to  an  answer  to  a  petition  for  a  writ  of  mandate  is  an  admission  of 
the  truth  of  the  matters  averred  in  the  answer.  Middleton  v.  Law,  30 
Cal,  596. 

4.  Grounds  for  Demturer. — A  demurrer  to  an  answer  must 
state  the  grounds.  (Ketchum  v,  Zerega,  i  E,D,  Smith,  554.)  Ob- 
jections to  an  inadmissible  counter  claim  or  set  off  may  be  taken  by 
demurrer.  (Van  Valen  v,  Lapham,  13  How,  Pr,  240;  Merritt  v,  Mil- 
lard, 5  Bosw,  645;  Welch  v,  Hazelton,  14  How,  Pr,  97.)  A  demur- 
rer lies  in  all  cases  to  an  answer  containing  new  matter.  (Sands  v. 
Calkins,  30  How,  Pr,  i.)  Demurrer  lies  to  an  insufficient  defense. 
(Russell  V,  Harding,  12  L,  0,  216;  Hyde  v,  Conrad,  5  How,  Pr,  112; 
Thumb  V,  Walrath,  6  How,  Pr,  196;  i  C,  R,  (N,S,)  316;  Gregory  v. 
Levy,  12  Barb,  610:  7  How,  Pr,  37;  Merchants'  Bk.  of  New  Haven 
V,  Bliss,  21  How,  Pr,  365;  13  Abb.  Pr,  225;  Schermerhorn  v.  Gogue, 
13  Abb,  Pr,  315.)  Or  insufficiently  pleaded.  (Bridge  v,  Payson,  i  Duer, 
614;  Arthur  z;.  Brooks,  14  Barb,  533;  Anibal  v.  Hunter,  6  How,  Pr, 
255;  I  Code  R,  (N,S,)  403;  Blake  v,  Eldred,  18  How,  Pr.  240;  Lewis 
V,  Kendall,  6  How,  Pr,  59;  i  Code  R,  (N.S.)  402;  Buddington  v, 
Davis,  6  How,  Pr,  401;  Bush  v,  Prosser;  i  Kern,  347;  Houghton  v, 
Townsend,  8  How,  Pr,  444;  Wilson  v,  Robinson,  6  How,  Pr,  no; 
People  V,  Banker,  8  How,  Pr,  258;  Freeman  v,  Frank,  10  Abb,  Pr, 
370;  Smith  V,  Countryman,  30  N.V,  655;  Ketchum  v,  Zerega,  i  E,D, 
Smithy  553.)  That  a  demurrer  to  the  answer  is  confined  to  the  single 
ground  of  insufficiency,  (Gilbert  v,  Covell,  16  Hoiv,  Pr,  34.)  So, 
mere  irrelevancy  is  no  ground  for  demurrer.  (Watson  v,  Husson, 
I  Duer,  242.)  That  defendant  is  civilly  dead  is  cause  for  demurrer. 
(Freeman  v,  Frank,  10  Abb.  Pr.  370.)  An  objection  that  the  plea 
amounts  to  the  general  issue  can  only  be  taken  advantage  of  by  a 
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special  demurrer.    Swearinger  v,  Knox,  10  Mo.  31 ;  Hotchkiss  v,  Ladd, 
36  Vt,  593. 

5.  SufBLoient  Statement. — Where  an  answer  professes  to  set 
up  new  matter  for  a  defense,  and  does  not  state  facts  which  constitute  a 
defense,  it  may  be  demurred  to  for  insufficiency.  (Merritt  v,  Millard, 
5  Bosw,  645.)  In  such  case  it  is  sufficient  to  allege  that  the  facts 
stated  therein  do  not  constitute  any  defense.  (Anibal  v.  Hunter,  6 
HoWf  Pr,  255;  Arthur  v.  Brooks,  14  Barb,  533;  Hyde  v,  Conrad,  5 
How.  Pr,  112;  Xenia  Branch  of  St.  Bk.  of  O.  v,  Lee,  2  Bosw,  694.) 
Or  where  a  plea  in  its  commencement  professes  to  answer  the  whole 
action,  but  answers  only  a  part.  (Weimer  v,  Shelton,  7  Mo,  237.)  In 
Iowa,  a  demurrer  to  a  plea,  on  the  ground  that  it  consists  of  matter  of 
evidence  or  argument,  without  stating  the  reasons  sustaining  the  con- 
clusion, is  sufficiently  specific.  Davenport  v,  Davenport,  15  lowa^  6; 
Davis  V,  Bowan,  15  Id,  171. 

6.  Waiver  by  Failure  to  Demur. — Failure  of  plaintiff  to  de- 
mur waives  the  objection.  (Ritchie  v,  Davis,  5  Cal,  453;  Livingston 
V,  Miller,  4  Seld,  289;  White  v,  Spencer,  4  Kern,  248;  N.Y.  Cent.  Ins. 
Co.  V,  Nat.  Pro.  Ins.  Co.,  4  Kern,  85;  St.  John  v,  Northrup,  23  Barb, 
26;  Cady  z/.  Allen,  22  Id,  394.)  Omission  to  demur  to  counter  claims 
has  the  same  effect  as  omission  to  demur  to  complaint.  (Ayres  v, 
OTarrell,  10  Bosw,  143.)  Where  a  party  sets  up  matter  in  his  answer 
not  recognized  by  law  as  a  defense  to  the  action,  the  objection  is  not 
waived  by  failure  of  plaintiff  to  demur,  but  may  be  taken  advantage 
of  at  any  time.  (McDougall  v,  Maguire^  35  Cal,  274;  Case  v, 
Maxey,  6  Cal,  276.)  Where  there  was  a  demurrer  to  a  rejoinder,  which 
demurrer  was  sustained  by  the  court  below,  and  the  party,  on  leave, 
filed  an  amended  rejoinder:  Held^  that  the  appellate  court  would  not 
decide  upon  the  demurrer.  The  point  was  waived  by  filing  the 
amended  rejoinder.     United  States  v,  Boyd,  5  How,  Pr.  29. 

7.  What  Demurrer  Admits. — As  to  facts  admitted  on  de- 
murrer, see  (Graham  v,  Dunnigan,  6  Duer,  629;  4  Abb,  Pr,  426; 
Burr  V.  Wright,  9  How,  Pr,  542;  Clark  v.  Van  Deuson,  3  Code  R. 
219.)  An  answer  which  contains  a  cross  complaint  may  likewise  be 
demurred  to,  and  so  much  of  any  pleading  as  is  irrelevant,  redundant, 
or  immaterial,  may  be  stricken  out  on  motion.  (See  Sec.  50,  Cal, 
Pr,  Act;  N,Y,  Code,  §  152;  Laws  of  Oregon^  p.  158,  §  78;  Lmvs  of 
Idaho,  p.  87,  §  50;  Laws  of  Wash,  7!,  p.  95,  §  61;  2  WhUt. 
Pr.  §  172. 
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8.  What  Demurrer  Should  Sho^w. — ^The  demurrer  should 
show  to  which  of  several  defenses  it  is  interposed.  Where,  however, 
a  demurrer  to  an  answer  containing  two  defenses,  one  of  which  was 
good  and  the  other  bad,  purported  to  be  to  the  whole  answer,  but  it 
was  evident  from  the  assignment  of  grounds  of  the  demurrer  that  it 
had  reference  to  the  second  defense  only:  Hdd^  that  it  was  not  error, 
uhder  the  liberal  mode  of  constiuing  pleadings  enjoined  by  the  Code, 
to  construe  it  as  being  substantially  limited  to  the  badly  pleaded  defense, 
and  to  render  judgment  allowing  it  accordingly.  Matthews  v.  Beach, 
8  MJK  173. 
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JVo.  1010. 

Reply  to   Courtier  Claim. 


[Title.] 


The  plaintiff  replies  to  the  counter  claim  contained 
.in  the  answer  of  the  defendant  \or  the  first  or  other 
counter  claim  contained  in  the  answer  of  the  defendant]. 

I.  That,  etc.  [denying  as  in  an  answer^ 


L  Chanoery  Praotloe. — In  general,  if  the  complainant  in  a  bill  in 
chancery  does  not  file  a  general  replication  to  the  answer  of  the  defendants, 
the  answer  is  to  be  taken  as  true,  and  no  evidence  can  be  given  by  the 
complainant  to  contradict  it.  (Gallagher  v,  Roberts,  i  Wash,  C  Ci, 
320;  Pierce  v.  West,  Pet,  C  CL  351.)  After  a  cause  was  set  for 
hearing,  on  bill  and  answer,  and  reference  to  the  auditor  directed,  the 
plaintiff  was  allowed  to  file  a  general  replication.  (Pierce  v.  West, 
Pet,  C.  CV.  351.)  A  replication  to  a  plea  in  chancery  is  an  admission 
of  its  sufficiency  as  a  defense.  Hughes  v.  Blake,  7  Wheat,  453;  affirm- 
ing S.C,  I  Mas,  515. 

2.  Ck>nolusion. — ^A  replication  containing  new  matter  should 
conclude  with  a  verification,  and  not  to  the  countiy.  (Hallett  v, 
Slidell,  II  Johns,  56;  Hanna  v.  Rust,  21  Wend,  149.)  But  if  it  states 
no  new  matter,  it  may  conclude  to  the  country.  (Blindon  v,  Robin- 
son, I  Johns.  516;  Patcher  v.  Sprague,  2  Johns,  462.)    A  replication 
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at  once  denying  the  particular  fact  intended  to  be  put  in  issue,  and 
concluding  to  the  country,  without  any  preamble,  and  without  a  formal 
traverse,  frequently  occurs  in  practice;  and  on  account  of  conciseness 
should  when  practicable  be  adopted,  (i  ChitL  PL  592;  2  T,  R,  442.) 
If  a  plea  answers  the  matter  which  is  the  gist  of  the  action,  it  is  suffi- 
cient, (i  Sand,  28;  2  T,  R.  297;  3  Wils,  20;  Andrus  f .  Warning, 
20  Johns.  153;  see,  also,  Swider  z».  Croy,  2  Id,  428.)  In  an  action  of 
debt  against  devisees,  a  replication  of  fleets  by  descent  may  conclude 
with  a  verification.     Labagh  v,  Cantine,  \^  Johns,  z^i, 

3.  Ck)unter  Claim  of  Defendant. — ^A  counter  claim  is  in  the 
nature  of  a  complaint  in  a  cross  action.  If  it  is  a  demand  for  damages 
for  converting  property,  it  is  not  necessary  for  the  plaintiff  to  put  in  a 
reply  denying  the  amount  of  value  or  the  allegation  of  damage.  These 
must  be  proved  on  an  assessment,  although  the  plaintiff  puts  in  no 
reply.  (2  E,  D,  Smithy  314O  And  defendant  is  entitled  to  only 
nominal  damages,  unless  he  prove  substantial  damage.  (McKenzie  v, 
Farrell,  4  Bosw,  192;  Merritt  v,  Millard,  5  Id,  645.)  A  reply  merely 
denying  that  the  defendant  is  entitled  to  any  sum  admits  the  facts  set 
up  as  in  coimter  claim.  (McKenzie  v,  Farrell,  4  Bosw,  192.)  The 
plaintiff's  complaint  contained  eight  counts  in  the  common  form ;  the 
defendant's  answer  denied  generally  all  the  allegations  of  the  complaint, 
and  set  up  a  counter  claim;  the  plaintiff's  reply  contained,  among 
other  things,  a  counter  claim  to  the  defendant's  counter  claim,  and  the 
defendants  moved  to  strike  out  this  portion  of  the  reply.  Hdd^  that 
defendants  had  mistaken  their  remedy;  they  should  have  demurred. 
Whether  such  rep^  is  good,  query ^  Stewart  v,  Travis,  10  Houo, 
Pr,R,  148. 

4.  Demuxrer  or  Anffwer. — ^When  the  answer  contains  a  cross 
complaint,  the  parties  against  whom  relief  is  therein  demanded  may 
demur  or  answer  thereto  within  the  like  period.  (Col,  Pr.  Act, 
$  50.)  In  respect  to  matter  in  evidence,  and  to  the  counter-claims,  the 
rule  is  the  same  as  before  the  amendments  of  1866.  Those  amend- 
ment^  introduced  a  new  pleading  called  a  cross  complaint  When  the 
answer  contains  a  cross  complaint,  it  must  be  replied  to,  so  far  as  the 
cross  complaint  is  concerned,  or  the  matters  therein  alleged  will  be 
taken  as  confessed;  but  in  no  other  respect  is  the  plaintiff  required  to 
reply  to  the  answer.    Herold  v.  Smith,  34  Cal.  120. 

5.  FoniL — ^A  replication  which  is  merely  a  denial  is  not  special. 
(Manhattan  Co.  v.  Miller,  2  Cat.  60;    S.C.,   CW.  &•  C.  Cos.  3.45.) 
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Where  the  defendant  pleads  a  record  of  the  same  court,  the  replication 
of  nul  tiel  record  concludes  with  a  verification,  and  a  day  is  given  to  the 
parties  to  have  judgment;  if  the  plea  be  of  a  record  of  another  court, 
the  replication  may  either  conclude  by  giving  the  defendant  a  day  to 
bring  in  the  record,  or  with  an  averment  and  prayer  of  debt  and 
damages;  in  which  latter  case  there  must  be  a  rejoinder  reasserting  the 
existence  of  the  record.  Bobyshall  v,  Oppenheimer,  4  Wash,  C, 
a  388. 

6.  When  not  Penuitted. — A  reply  cannot  be  permitted  where 
no  counter  claim  is  inter|X)sed  by  the  answer.  New  matter,  which 
does  not  constitute  a  counter  claim,  is  to  be  deemed  controverted. 
8  How,  Pr,  205;  9  Id.  481,  488;  I  Duer,  683;  Devlin  v,  Bevins,  22 
H<nv,  Pr,  290;  see  Bissell  v,  Pearse,  21  How.  Pr.  130.)  In  New 
York,  however,  by  the  amendment  of  i860,  the  Court  may,  in  its  dis- 
cretion, on  defendant's  motion,  require  a  reply  to  new  matter,  constitut- 
ing a  defense  by  way  of  avoidance,  to  be  subject  to  the  same  rules  as  a 
reply  to  a  counter  claim.  (Laws  0/  N.V.j  i860,  p.  785;  N.y.  Codc^ 
§  153;  Gamer  v.  Manhattan  Building  Association,  6  Dtier^  539')  The 
practice  in  California  requires  a  demurrer  to  be  interposed  in  such  a 
case.  Under  the  Statute  of  California,  the  affirmative  allegations  of 
the  answer  stand  controverted  by  the  plaintiff,  the  burden  being  on  the 
defendant  to  prove  their  truth,  rendering  a  reply  unnecessary.  (Bryan 
v5  Maume,  28  Cal.  238.)  And  a  counter  claim  or  matter  in  avoidance 
set  up  in  an  answer  need  not  be  denied  by  plaintiff  to  put  defendant 
upon  his  proof.  (Herold  v.  Smith,  34  Cal.  120.)  In  Pennsylvania, 
where  the  replication  puts  in  issue  the  averments  of  the  answer,  it 
throws  upon  the  defendants  the  burden  of  sustaining  them.  Naglee's 
Estate,  52  Pmn.  154. 


J^o.  1011. 

Gtmrdl  Denial  of  New  Matter.  r 

[Title.] 

The  plaintiff  replies  to  the  answer  of  the  defendant: 

I.   That  he  denies  each  and  every  allegation  con- 
tained in  the  [second]  defense. 
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11.  [(9r,  As  to  the  [second]  defense,  by  way  of 
counter  claim  set  forth  in  the  answer,  he  denies  each 
and  every  allegation  therein.] 

Special   Dental. 
[Title.] 

The  plaintiff  replies  to  the  answer  of  the  defendant: 

That  he  denies  [Aere  insert  the  particular  allegation 
denied^ 

7.  SufSloieiit  Reply. — If  an  answer  alleges  mere  matters  of 
evidence^  a  replication  traversing  the  ultimate  and  issuable  fact 
which  the  answer  was  intended  to  aver,  is  sufficient.  Moore  v.  Mur- 
dock,  26  CaL  514.  * 

Jfo.  1013. 

Reply  Interposing  both  Denial  and  New  Matter, 

fTlTLE.] 

The  plaintiff  replies  to  the  answer  of  the  defendant 
herein: 

First — For  a  first  reply  to  the  [first]  counter  claim: 

He  denies  each  and  every  allegation  of  the  answer 
respecting  the  same. 

Second — For  a  second  reply  to  said  counter  claim  he 
alleges: 

That  at  the  time  alleged  in  the  complaint  33  the 
time  of  making  the  supposed  note  therein  mentioned, 
.this  plaintiff  was  under  the  age  of  twenty-one  years, 
to  wit,  of  the  age  of years. 
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Note, — In  California,  there  is  no  such  practice  as  a  counterclaim  to 
a  counter  claim.  The  following  notes  and  authorities  are  inserted, 
though  some  of  them  are  not  law  under  our  Code.  Whether  a 
plaintiff  may  interpose  in  his  reply  a  counter  claim  to  the  counter  claim 
of  the  defendant,  compare  (Miller  v.  Losee,  9  How,  Pr.  356;  Stewart 
V,  Travis,  10  Id.  148.)  The  replication  may  introduce  new  matter  to 
explain  and  fortify  the  complaint  without  a  departure.  (Hallett  v, 
Slidell,  II  Johns,  56.)  It  has  been  held,  in  the  United  States  Circuit 
Court,  that  the  practice  now  is,  where  the  plaintiff  finds  it  neccessary 
from  the  answer  to  prove  new  matter,  to  amend  the  bill.  Nevertheless, 
if  a  special  replication  containing  the  essential  qualities  of  a  general 
replication  is  filed,  denying  all  the  material  parts  of  the  answer,  and 
also  charging  new  matter,  it  will  be  considered  as  surplusage  at  the  hear- 
ing. (Duponti  V.  Mussy,  4  Wash,  C,  Ct.  128.)  A  departure  in 
pleading  is  not  allowed  in  equity.  If  the  answer  requires  a  new  case 
to  be  made,  it  cannot  be  done  in  the  replication,  but  must  be  by  an 
amendment  to  the  bill.     Vattier  v.  Hinde,  7  PeL  252. 

9.  To  Plea  of  Bankruptoy. — A  replication  setting  forth  in 
the  words  of  the  Act  all  the  grounds  on  which  a  discharge  would  be 
void  by  the  Act  is  bad;  it  must  specify  the  particular  fraud  relied  on. 
Service  v,  Heermance,  2  Johns.  96. 

10.  To  Plea  In  Bar. — ^Though  in  England  a  court  of  law  pro- 
tects the  t^e  of  an  equitable  owner  of  a  chose  in  action<  sued  on  in 
the  name  of  the  legal  owner,  by  refusing  to  receive  a  plea  which  is  in 
fraud  of  his  rights,  yet  they  will  not  allow  these  rights  to  be  shown  by 
way  of  replication  to  what  is  a  good  plea  in  bar  of  the  action  of  the 
plaintiff,  nor  admit  them  to  be  relied  on  at  the  trial.  The  law  of  the 
United  States  courts  is  otherwise;  and  the  proper  practice  is  to  reply  the 
equitable  title  and  notice  thereof  to  the  defendant,  and  thus  show  the 
asserted  bar  to  be  in  fraud  of  his  rights;  and  when  thus  shown  the  bar 
is  adjudged  insufficient,  i  Wheat.  232;  i  Wash.  C.  Ct,  424;  19 
John.  95;  13  Mass.  304;  i  Curt.  C.  Ct.  239;  Brown  v,  Hartford  Ins. 
Co.,  II  Law.  Rep,  {N,S,)  726. 

12.  To  Plea  of  Former  Recovery. — Plaintiff  replied  pro- 
testando  that  in  a  former  action  two  trespasses  had  been  joined  in  the 
same  count,  and  that  the  Court  on  notice  compelled  him  to  elect 
for  which  he  would  proceed,  and  that  he  should  not  go  for  both;  and 
that  the  jury  found  damages  accordingly.    Held,  that  the  former  recovery 
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was  no  bar,  but  the  replication  was  bad,  as  being  argumentative,  instead 
of  traversing,  and  denying  the  former  recovery.  (Snider  v,  Croy,  2 
Johns,  227.)  A  replication  to  a  plea  of  a  former  recovery,  that  the 
evidence  was  wholly  insufficient  to  establish  the  claim,  or  that  no  evi- 
dence was  offered  or  received  by  the  Court,  will  not  avoid  the  bar.  Ram- 
sey V,  Hemdon,  i  McLean^  450. 

13.  To  Plea  of  Fraud. — In  an  action  on  a  note,  the  plea  was  that 
the  note  was  given  by  the  defendant  to  the  plaintiff  in  payment  for 
land,  which  the  defendant  had  been  induced  to  buy  of  him  by  his  false 
and  fraudulent  representation,  that  he  was  the  owner  of  it.  Held,  that 
fraud  was  the  material  allegation,  and  a  replication  denying  the  fradulent 
representation  was  a  perfect  answer.  (Bradner  v,  Demick,  20  Johns. 
404.)  If  the  maker  of  a  note  pleads  a  set-ofF,  and  that  the  paper  was 
fraudulently  transferred  to  the  plaintiff  to  prevent  the  set-off,  a  replica- 
tion merely  alleging  legal  title  admits  the  fraudulent  transfer  and  the  set- 
off.    Savage  v,  Davis,  7  Wend,  223. 

14.  To  Plea  of  Judgment. — If  a  defendant  pleads  judgment, 
aud  no  assets  ultra,  replication  thereto  may  either  be  nul  liel  record  or 
assets  ultra,  ov per  fraudem,  or  other  matter  of  facts;  and  such  replica- 
tions are  probably  triable  by  jury.  (Teasdale  v.  Brantons,  2  Hayw. 
377.)  If  the  plea  avers  that  the  promise  sued  on  was  a  promise  to  pay 
the  debt  of  another,  to  wit,  B.,  a  replication  that  the  promise  was  not 
a  promise  to  pay  the  debt  of  said  B.  is  good.     Hotchkiss  ^.  Ladd,  36 

vt^  593. 

15.  To  Plea  of  Justification. — A  replication  neither  answer- 
ing nor  aiding  the  matter  of  a  special  plea  of  justification  is  bad. 
(Foshay  v,  Riche,  2  Hdlj  247.)  In  trespass,  where  the  defendant  pleads 
in  justification  a  simple  reference  to  a  statute,  the  plaintiff  must  reply 
de  injuria  propria,  (Conally  z;.  Sackwood,  \^  Johns,  188.)  The  gen- 
eral replication  de  injuria  sua  propria  ahsqiu  talli  causa  is  bad  when  the 
defendant  insists  on  a  right,  and  is  good  only  when  he  insists  on  mat- 
ter of  excuse.  (8  Co,  66;  Will,  54;  i  Bos,  &  P,  76;  Lytte  v.  Lee,  5 
Johns,  112;  Plumb  v,  McCrea,  12  Id,  491;  Allen  v,  Crofoot,  7  Cow, 
46;  Griswold  v,  Sedgwick,  i  Wend,  126;  Coburn  v,  Hopkins,  4  Id, 
577;  Tubbs  V.  Caswell,  8  Id,  129.)  In  a  plea  justifying  an  arrest  un- 
der process,  an  allegation  of  its  loss,  by  way  of  an  excuse  for  not  pro- 
ducing it,  does  not  turn  the  justification  into  matter  of  excuse;  (Co- 
bom  V,  Hopkins,  4    Wend,  577;)  and  a  replication  may  contest  the 
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warrant  and  conclude  de  injuria,  etc,  (Stickle  v,  Richmand,  i  Hal,  77.) 
The  general  replication  de  injuria  to  a  plea  of  molliter  manus  imposuit 
puts  in  issue  every  material  allegation,  including  the  reasonableness  of 
the  force,  and  the  plaintiff  may  recover,  if  an  excess  of  force  is  shown. 
Bennett  v.  Appleton,  25  Wend.  371. 

16.  To  Plea  of  Misnomer. — To  a  plea  of  misnomer,  a  repli- 
cation that  the  defendant  is  known  as  well  by  one  name  as  the  other 
is  good.     Petrie  v.  Woodworth,  3  Cai,  219. 

17.  To  Plea  of  Payment. — When  the  answer  in  a  suit  on  a  bill  of 
exchange  sets  up  payment,  part  in  money  and  the  residue  in  bills  of 
exchange,  which,  it  is  averred,  were  received  by  the  plaintiff  in  payment, 
a  replication  which  simply  avers  the  non-payment  of  the  bills,  and  the 
insolvency  of  the  drawers  and  drawees  at  their  maturity,  tenders  an  im- 
material issue,  and  the  finding  should  be  for  the  defendant'  upon  the 
pleading.  (Frisbie  v,  Lindley,  23  Ind,  511.)  Reply  unnecessary  to  an 
answer  pleading  merely  payment.  (Brackett  v,  Wilkinson,  13  How. 
Pr,  102.)  An  answer  for  a  defense  to  the  demand  sued  for  averred 
that  the  defendant  had  paid  certain  sums  to  plaintiff,  and  concluded 
with  a  notice  that  defendant  would  insist  on  the  sums  so  paid  as  a 
counter  claim,  and  a  demand  for  judgment.  Held,  that  this  did  not  set 
up  a  counter  claim,  but  the  facts  pleaded  amounted  to  the  defense  of 
payment  only,  and  therefore  no  reply  was  necessary.  Burke  v.  Thorn, 
44  Barb.  363. 

18.  To  Plea  of  Performance.— A  replication  to  a  plea  of 
general-  performance,  in  an  action  on  a  bond,  should  assign  a  special 
breach.  An  omission  to  do  so  must  be  taken  advantage  of  by  demur- 
rer, and  is  cured  by  verdict.  Minor  v,  Mectianics'  Bank  of  Alexan- 
dria, I  PeL  46-70. 

19.  To  a  Plea  of  Privilege  by  an  Attorney,  it  is  a  good 
replication  that  for  a  year  he  had  ceased  to  practice.  B^oks  v.  Pat- 
terson, CoL  6f  C.  Cas.  133. 

20.  To  a  Plea  of  Usury. — ^The  plaintiff  may  reply  that  it  was 
not  corruptly  agreed,  in  maimer  and  form,  etc.,  without  a  traverse,  and 
with  a  conclusion  to  the  contrary.  2  S/r,  871;  Waterman  v,  Haskin, 
^  Johns.  283. 
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Jfo.  1014. 

Reply  of  Siatuie  of  Lmiiations, 
[Title.] 

The  plaintiff  replies  to  the  answer  herein: 

That  the  said  cause  of  action  alleged  for  a  counter 
claim  [or  demand  alleged  as  a  set-off]  in  said  answer 

did  not  accrue  at  any  time  within years  next  before 

the  commencement  of  this  action. 


21.  Facts  must  be  Alleged. — Where  the  Statute  of  Limitations 
is  pleaded  at  law  or  in  equity,  and  the  plaintiff  desires  to  bring  himself 
within  its  savings,  he  must,  in  his  replication,  or  by  an  amendment  to 
his  bill,  set  forth  the  facts  specially.  (Miller  v,  Mclntyre,  6  Pet,  61; 
affirming  S.C.,  i  McLean,  85;  Piatt  v,  Vattier,  9  PeL  405;  Taylor  v. 
Benham,  5  Hew,  Pr,  233;  Marsteller  z'.  McClean,  7  Cranch,  156. 

522.  Facts  must  be  Traversed. — In  the  correct  order  of  plead- 
ing it  is  necessary  that  the  facts  of  the  plea  should  be  traversed  by  the 
replication,  unless  matters  in  avoidance  be  set  up.  It  is  not  sufficient 
that  the  facts  alleged  in  the  replication  are  inconsistent  with  those  stated 
in  the  plea;  an  issue  must  be  taken  on  the  material  allegations  of  the 
plea.  United  States  v.  Buford,  3  Pei,  12;  Jones  v.  Hays,' 4  Mc- 
Lean, 512. 

23.  Fraud  as  a  Reply. — Fraud  is  a  sufficient  answer  to  the  plea 
of  the  Statute  of  Limitations,  and  if  the  defendant  fraudulently  seized 
the  notes,  he  is  not  only  estopped  from  setting  up  the  Statute,  but  it 
would  begin. to  run  only  from  the  discovery  of  the  fraud.  Bricker  r. 
Lightner's  Executor,  40  Penn,  199. 

24.  Ihsufflolent  Reply. — A  replication  to  a  plea  of  the  Statute 
of  Limitations  that  the  plaintiff  lives  in  another  State,  there  being  no 
such  exception  in  the  Statute,  is  bad.  (Jones  v.  Hays,  4  McLean,  521.) 
To  a  plea  of  the  Statute  of  Limitations,  it  is  not  a  good  replication  that 
a  suit  for  the  same  demand  was  commenced  in  a  court  in  another  State, 
and  discontinued  within  six  years.    (Delaplaine  v,  Crowninshields,  3 
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Mas,  329.)  When  the  plea  avers'  that  the  cause  of  action  mentioned 
in  the  declaration  did  not,  nor  did  either  of  them,  accrue  within  six 
years,  a  replication  which  alleges  that  said  causes  of  action,  or  some  of 
them,  did  accrue  within  six  years,  is  bad  for  uncertainty.  (Hotchkiss  v, 
Ladd,  36  ^.  593.)  A  replication  of  a  new  promise  by  the  executor,  to 
his  plea  of  limitations  to  a  count  on  the  promise  of  the  testator,  is  bad 
for  departure.  (Benjamin  v,  De  Groot,  i  Den,  151.)  In  general,  a 
replication  must  not  depart  from  any  material  allegation  in  the  com- 
plaint; yet,  where  there  is  an  evasive  plea,  the  plaintiff  may  avoid  the* 
effect  of  it,  by  resisting  his  cause  of  action  with  more  particularity  and 
certainty,  so  as  to  meet  and  thwart  the  particular  defense  set  up.  i  ChtU, 
PL  603;  Troup  V.  Smith,  20  Johns,  33. 

25.  ^Promissory  Note. — Where,  in  an  action  on  a  promissory 
note,  brought  under  the  Code  of  1848,  the  defendant  pleaded  the  Statute 
of  Limitations,  and  the  plaintiff  replied,  merely  denying  the  plea:  Held^ 
that  evidence  gf  a  new  promise  was  admissible  under  the  reply. 
(Esseltyn  v.  Weeks,  2  AM>,  Pr.  272.)  Where,  in  an  action  by  an  exec- 
utor upon  note^  due  to  his  testator  by  the  defendant,  who  it  was  alleged 
had  fraudulently  seized  them  after  the  death  of  the  testator,  the  defend- 
ant pleaded  the  Statute  of  Limitations,  after  the  commencement  of  the 
trial,  and  it  was  evident  that  the  fraudulent  seizure  was  the  plaintiff's 
answer  to  the  plea:  it  was  held,  that  the  want  of  a  formal  replication  was 
not  cause  for  reversing  the  judgment.  Bricker  v,  Lightner's  Executor, 
40  Penn,  199. 

J^o.  1015. 

Demurrer  to  Reply, 

[Title.] 

The  defendant  demurs  to  the  plaintiff's  reply  \or 
first  or  other  reply],  for  insufficiency,  in  not  stating  facts 
sufficient  to  constitute  a  reply. 


26.  R^oinder,  its  Office. — ^A  rejoinder  must  answer  the  replica- 
tion, and  tender  an  issue  on  a  single  point.  If  it  is  double,  it  is  demur- 
rable. (United  States  v,  Cumpton,  3  McLean,  163;  and  see  McGowan 
V.  Calderwell,  i  Cranch  C.  C/.  481.)  A  rejoinder  is  bad  which  avers 
several  distinct  answers  to  the  replication,  or  puts  matter  of  law  in  issue 
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to  the  juiy.  (McCue  v.  Corporation  of  Washington,  3  Cranch 
C,  Ct,  639.)  A  rejoinder  must  maintain  the  plea,  and  cannot  set  forth 
matter  at  variance  with  it.  (Barlow  v,  Todd,  ^  Johns,  367;  Allen  r. 
Watson,  16  Id,  205.)  After  pleading  that  the  plaintiff  was  not  damnified, 
the  defendant  cannot  rejoin  confessing  and  avowing  the  action;  {Co. 
LUL  304;  2  Wits,  96;  4  T,R,  504;  2  Cat,  320;  3  Johns,  367;  16  Id, 
205;)  by  setting  up  a  personal  discharge.  (Andrus  v.  Waring,  20  Johns, 
153.)  So,  one  defendant,  having  joined  with  the  others  in  a  plea  in  bar, 
cannot  afterwards  interpose  a  rejoinder  going  to  his  personal  dischaiige. 
2  Sir,  995;  2  Cai,  108;  Andrus  z'.  Waring,  20  Johns,  153. 

26.  Breach  of  Agreement. — ^A  replication,  in  an  action  of 
covenant  on  an  agreement  to  build,  held^  bad  for  traversing  immaterial 
time  and  place,  and  introducing  averments  of  performance  befdte  made 
in  the  declaration.  (Rogers  v,  Burk,  10  Johns.  400.)  To  a  declaration 
for  a  breach  of  an  agreement  to  bid  at  auction  up  to  a  certain  limit,  the 
defendant  pleaded  that  the  property  was  sold  for  more,  field,  that  a  reply 
of  fraud  in  the  defendant  in  procuring  the  bids  for  the  greater  amrount 
was  no  departure.    Barne  v.  Drew,  4  Den.  287.  * 

27.  Conversion. — ^A  declaration  alleged  that  the  defendants 
wrongfully  took  certain  goods.  The  replication  averred  that  the  taking 
was  by  a  sheriff,  at  the  instance  and  by  the  direction  of  the  defendants. 
Heldy  that  there  was  no  departure.   Richardson  v.  Hall,  21  Aid,  399. 

23.  Demurrer  to  Reply. — ^The  reply  of  the  plaintiff  stated  that 
he  was  himself  the  receiver  mentioned  in  the  answer,  and  that  he  was 
the  holder  and  owner  of  the  note  as  such  receiver,  and  that  he  sought 
to  recover  upon  it  in  that  capacity,  and  not  individually.  The  defend- 
ant demurred  to  the  reply,  assigning  several  grounds,  the  substance  of 
which  was  that  the  reply  was  a  departure  from  the  complaint.  Heldy 
that  the  demurrer  was  well  taken.  The  reply  was  a  total  departure 
from  the  complaint.  The  right  to  recover  individually  and  the  right 
to  recover  as  receiver  are  entirely  distinct  rights,  and  depend  upon  en- 
tirely different  facts.  The  plaintiff,  on  receiving  the  answer,  should  have 
amended  his  complaint,  or,  if  it  was  not  amendable,  he  should  have  dis- 
continued.   White  V,  Miles,  1 1  How,  Pr,  R,  36. 

29.  Departure. — ^A  departure  is  matter  of  substance,  and  bad  on 
general  demurrer.  (2  WUs,  96^  i  /</.  122;  4  71  R,  504;  Wille.  638, 
25,  27;  2  Saund.  84;  Stems  v,  Patterson,  \^  Johns,  132.)  Where,  to 
a  plea  of  title,  the  replication  sets  up  a  release  from  the  plaintiff,  a  re- 
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joinder  that  the  lease  reserved  the  right  to  enter  is  departure,  (ii 
East^  1 88;  Dutton  ».  Holden,  4  Wtnd,  643.)  A  rejoinder  of  infancy, 
hdd,  a  departure  from  a  plea  of  an  insolvent  disharge.  (Roberts  v. 
Kelly,  2  HalL  307.)  After  a  plea  of  no  award,  a  rejoinder  confessing 
and  avoiding  the  award,  is  a  departure.  (Munro  v,  Alaire,  2  Cai,  320.) 
A  rejoinder  impeaching  the  award  as  incomplete  is  a  departure. 
(Barlow  v,  Todd,  3  Johns.  367.)  But  a  rejoinder  that  the  defendant 
prior  to  the  making  of  the  award,  had,  by  writing  under  his  hand  and 
seal,  revoked  the  submission,  is  good.  A  void  award  is  no  award.  (11 
East,  187;  Allen  v,  Watson,  16  Johns,  205.)  A  rejoinder  aflSrming 
the  defense  of  the  plea  by  denying  the  substance  of  the  replication, 
without  re-affirming  an  immaterial  averment  of  value  in  the  plea,  is  not 
a  departure.     Burr  v,  Baldwin,  2  Wend,  681. 

30.  Duplicity. — A  replication  which  alleges  two  distinct  and  in- 
dependant  facts,  either  of  which  is  a  complete  answer  to  the  plea,  is 
double,  and  is  bad  on  special  demurrer.     Bumham  t>,  Webster,  Davies, 

236;  and  see  Craig  v.  Brown,  Pet,  C  C/.  443. 

<» 

81.  Goods  Sold. — ^To  a  complaint  charging  acceptance  of  goods 
purchased  to  have  been  procured  by  the  fraudulent  representations  of 
the  seller,  without  examination  by  the  buyer,  the  defendant  answered 
denying  the  fraud,  and  alleging  that  the  buyer  had  examined  the  goods 
and  had  full  knowledge  of  their  quality.  The  reply  admitted  an  exam- 
ination of  the  goods  by  the  plaintiff,  and  a  knowledge  of  certain  facts 
indicating  the  defect  complained  of,  but  averred  that  he  relied  on 
defendant's  representations,  and  that  the  defendant  had  subsequently 
promised  to  pay  the  damages  claimed  :  Held,  that  the  reply  was  a 
departure,  and  that  objection  could  be  taken  to  it  by  demurrer. 
McAroy  v.  Wright,  25  Ind,  22. 

32.  Insurance  Policy. — The  declaration  on  a  policy  of  insur- 
ance averring  a  total  physical  loss,  a  replication  of  survey  and  con- 
demnation after  arrival  at  the  port  of  destination  is  a  departure. 
Griswold  V.  National  Ins.  Co.,  3  Cow.  96. 

83.  Obstructing  High^way. — ^An  indictment  for  obstructing  a 
highway  alleged  in  the  first  count  the  obstruction  of  a  road  "  leading 
from  S.'s  gate  to  B.'s  house,"  and  in  the  second  count  the  obstruction 
of  a  road  leading  "  from  S.'s  gate  toward  the  turnpike."  A  replication 
averring  that  the  road  ran  "  from  S.'s  gate  to  the  turnpike  "  was  held  a 
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departure^  as  the  former  averred  the  existence  of  a  public  road,  while 
the  latter  did  not.    State  v.  Price,  21  Md.  449. 

84.  Wlthdra^vo'al  of  Plea. — ^Where  a  plaintiif  replies  to  a  plea, 
and  his  replication  being  demurred  to  is  held  to  be  insufficient,  and 
he  withdraws  that  replication  and  substitutes  a  new  one — the  substi- 
tuted one  being  complete  in  itself,  not  referring  to  or  making  part  of 
the  one  which  preceded — he  waives  the  right  to  question  in  the  Su- 
preme Court  the  decision  of  the  court  below,  on  the  sufficiency  of  what 
he  had  at  first  replied.  The  same  is  true  when  he  abandons  a  second 
replication,  and  with  leave  of  the  court  files  a  third  and  last  one. 
Clearwater  v.  Meredith,  i  Wall  U,S,  25. 


CHAPTER  IX. 

JUDGMENT  ON   PLEADINGS. 

•7V(?.  1016. 

Notice  of  Motion  for  Judgment  on  the  Pleadings, 
[Title.] 

Please  take  notice  that  plaintiff  will,  on  the day 

of ,  18 . .,  at  the  Court  House,  in  the  City  of 

,  and  at  the  hour  of  . .    .  o'clock  of  said  day, 

or  as  soon  thereafter  as  counsel  can  be  heard,  move  the 
Court  for  judgement  on  the  pleadings  in  said  action, 
on  the  ground  that  the  answer  filed  therein  is  frivolous 
\or  state  other  grounds^.  This  motion  will  be  based 
upon  the  pleadings  on  file  in  said  action. 


1.  Defective  Ans'wer. — ^When  an  answer  is  put  in,  defective 
in  form  only,  plaintiif  should  demur,  and  not  move  for  judgment  on 
the  pleadings.    (Gallagher  v.  Dunlap,  2  Nev,  326;  Childs  v.  Griswold, 
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15  Icrvoa^  43^0  ^^>  instead  of  demurring,  advantage  be  taken  of  a 
defective  pleading  by  motion  for  judgment,  the  Court  should  permit 
an  amendment  of  the  pleading,  where  an  amendment  will  cover  the 
defect,  the  same  as  if  a  demurrer  had  been  interposed.  Cal.  State 
Tel.  Co.  V.  Patterson,  i  Neu,  151. 

2.  Denial. — It  does  not  follow,  because  defendant  makes 
no  denial  of  any  allegation  in  the  complaint,  that  this  is  such  an  admis- 
sion of  the  cause  of  action,  and  that  a  judgment  contrary  to  the 
admission  is  erroneous,  if  affirmative  matter  of  defense  is  stated. 
(Newell  V.  Doty,  33  N.Y,  83.)  If  the  answer  contains  a  denial  of  the 
material  facts  alleged  as  a  cause  of  action  in  the  complaint,  and  a 
special  defense^  stated  separately,  the  plaintiff  is  not  entitled  to  a  judg- 
ment on  the  pleadings,  even  if  the  entire  cause  of  action  is  confessed 
in  the  special  defense.  (Nudd  v,  Thompson,  34  CaL  39.)  As  to 
what  admissions  are  conclusive  against  the  defendant,  see  1 2  CaL 
403;  15  Cal,  638;  18  CaL  433:  19  CaL  28;  22  Cal,  86,  229;  31  CaL 
115,  238;  and  the  late  case  of  Chamon  v,  San  Francisco,  cited  in 
Nunan  v,  San  Francisco,  CaL  Sup,  Ct,^  Oct.  7!,  1869;  consult,  also, 
^* Admissions  in  the  Answer  "  Vol.  ii.,  pp.  667-8. 

3.  Demurrer  must  be  Disposed  of. — When  a  demurrer  is 
filed  to  defendant's  answer,  it  is  irregular  for  plaintiff  to  take  judgment 
before  some  disposition  is  made  of  the  demurer;  (Huse  v,  Moore,  20 
CaL  115;  Calderwood  v,  Tevis,  23  Id,  335;)  as  the  demurrer  must 
be  disposed  of  before  the  issue  of  fact  is  tried  (Ellis  v,  Loumier,  i 
Mo,  260),  and  before  judgment  on  the  merits  can  be  rendered.  (Man- 
ifee  V,  D'Lashnutt,  i  Mo,  258.)  But  if  no  objection  is  made  at  the 
time  of  trial,  it  is  not  such  an  irregularity  as  entides  the  plaintiff  to  a 
new  trial.    Calderwood  v,  Tevis,  23  CaL  335. 

4.  Discretion.  —  Motions  for  judgment  in  the  pleadings  are 
allowed  in  the  discretion  of  the  Court.  (Willson  v,  McDonald,  CaL 
Sup,  CL,  Jul,  T,,  1869.)  Such  motions  can  be  allowed  only  where 
the  answer  wholly  fails  to  deny  any  material  allegation  of  the'  com- 
plaint (Willson  V,  McDonald,  CaL  Sup.  Ct.,  Jul,  T.,  1869.)  Vague- 
ness is  not  visited  by  judgment.  Bamett  v,  Kelly,  16  How, 
Fr.  135. 

5.  Frivolous  Answer. — It  seems  that  the  plaintiff  cannot  move 
for  a  judgment  under  Section  247  of  the  Code,  unless  the  answer  as  an 
entirety  is  frivolous.    If  it  contains  several  defenses,  some  well  pleaded 
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and  some  insufficient,  the  latter  should  be  demurred  to,  or  moved  to  be 
stricken  out,  as  the  case  may  be.  (Van  Valen  v,  Lapham,  13  Bow. 
Fr.  240.)  But  if  parts  only  are  bad,  relief  is  to  be  had  by  a  motion  of 
a  different  character,  under  Sections  152  or  160.  It  is  true  that  there 
may  be  no  objertion  to  combining  both  of  these  applications  in  one 
motion,  but  in  that  case  whether  judgment  on  the  whole  answer  can 
be  g^nted  must  depend  on  whether  the  parts,  of  the  pleading  objected 
to  are  stricken  out,  and,  if  they  are»  whether  the  whole  answer  as  it 
then  remains  be  frivolous.  (Lockwood  v,  Salhenger,  18  Add,  Pr,  136.) 
When  an  answer  sets  up  four  defenses,  two  of  which  tendered  issues 
with  the  complaint,  and  two  of  which,  in  hypothetically  admitting  the 
averments  of  the  complaint,  averred  matter  in  avoidance,  upon  motion: 
Held^  First,  That  the  two  hypothetical  defenses  must  be  stricken  out; 
Second  J  That  as  there  was  enough  left  in*the  answer  to  put  the  plaintiff  to 
proof  of  his  case,  it  was  unnecessary  to  allow  an  amendment.  (Hamilton 
V,  Hough,  13  How,  Pr,  14.)  Vagueness  in  pleading  is  not  frivolousness; 
it  is  to  be  corrected  by  amendment.  (Kelly  v,  Bamett,  16  How.  Pr, 
135.)  As  to  what  answers  are  deemed  frivolous,  consult  Vol.  ii.,  p.  662^ 
ei  seq, 

6.  meotion. — ^Where  the  defendants  serve  a  pleading  containing 
matter  in  answer  and  matter  in  demurrer  to  the  complaint,  they  should 
be  compelled  to  elect  between  the  two.  (Spellman  v,  Weider,  4  How, 
P^*  373  J  3  ^^^  ^-  59>  Strauer  v.  The  Ocean  Insurance  Co.,  16  Hew. 
Pr,  i?.  422.)  So,  where  a  demurrer^to  a  plea  is  overruled,  and  the 
plaintiff  does  not  obtain  leave  to  withdraw  it  and  file  a  replication,  it 
amounts  to  an  election  to  stand  on  the  demurrer,  and  judgment 
should  be  rendered  for  the  defendant.  Marshall  v,  Platte  Co.,  12 
Mo,  88. 

7.  General  Rule.— The  general  rule  is  that,  nothwithstanding 
the  particular  pleading  demurred  to  may  be  defective,  the  Court  will 
examine  all  the  pleadings  in  the  cause,  and  render  judgment  against 
the  party  chargeable  with  the  earliest  substantial  fault  in  pleading. 
(Cooke  V,  Graham,  3  Crunch,  229;  United  States  v,  Gumey,  4  Id,  333; 
United  States  v,  Arthur,  5  Id,  257;  Sprigg  v.  Bank  of  Mount  Pleasant, 
10- Pit,  257;  affirming  S.C.,  i  McLean,  178;  Gorman  v,  Lenox,  15 
Pet.  115;  United  States  v.  Sawyer,  i  Gall,  86;  Bockee  v.  Crosby,  i 
Paine,  432;  Egberts  v.  Dibble,  3  McLean,  86;  Bank  of  Illinois  v,  Brady, 
3  Id.  268;  Greathouse  v.  Dunlap,  Id.  303;  Hart  v.  Rose,  Hempst.  238; 
McCue  V.  Corporation  of  Washington,  3  Cranch  C.  Q.  639.)    As  a  de- 
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muirer  brings  up  the  sufficiency  of  all  pleadings  which  have  preceded 
it.  (Marshall  v,  Platte  Co.,  12  Mo,  88.)  But  this  rule  applies  only  to 
substantial  defects.  The  fault  must  be  one  that  is  bad  on  general  de- 
murrer. (Jackson  v,  Rundlett,  i  Woodb,  67*  Jl/'.  381.)  It  applies  only 
while  the  proceedings  are  pending  and  under  the  control  of  the  Court. 
Upon  a  demurrer,  therefore,  to  a  second  scire  facias^  defects  in  the 
former  cannot  be  nirged.     Dickson  v,  Wilkinson,  3  How.  Pr,  59. 

8.  Going  Back  to  First  Fault— On  demurrer  to  the  answer 
for  insufficiency,  the  defendants  may  attack  the  complaint  on  the  ground 
that  it  does  not  state  facts  sufficient  to  constitute  a  cause  of  action. 
(Pardo  ».  Osgood,  2  Ahb  Pr,  (KS.)  365;  People  v.  Booth,  32  KK 
397')  Where  the  general  issue  has  been  pleaded,  and  special  pleas  also,  a 
demurrer  to  a  special  plea  will  not  be  carried  back  to  the  declaration. 
Ward  V,  Stout,  32  ///.  399. 

9.  Judgment  for  Plaintifi! — ^Upon  a  demurrer  to  a  bad  plea, 
the  Court  will  give  judgment  against  the  plaintiff,  if  the  declaration  is 
bad.  (Leslie  v.  Harlow,  18  N,If.  518;  Ward  v.  Stout,  32  HI.  399; 
Balcombe  v.  Northrup,  9  Min.  172.)  Where  a  demurrer  is  filed  to  a 
replication,  and  the  plea  is  bad,  judgment  should  be  given  for  the 
plaintiff.     Townsend  v.  Jemison,  7  How.  Pr.  706. 

10.  On  Demurrer. — On  demurrer  to  any  of  the  pleadings  which 
are  in  bar  of  the  action,  the  judgment  for  either  party  is  the  same  as  it 
would  have  been  on  an  issue  of  fact,  joined  upon  the  same  pleading, 
and  found  in  favor  of  the  same  party;  and  judgment  of  nil  capiat  should 
be  entered,  notwithstanding  there  may  be  also  one  or  more  issues  of 
fact;  because,  upon  the  whole,  it  appears  that  the  plaintiff  had  no  cause 
of  action.  (Clearwater  v.  Meredith,  i  Wall.  25.)  On  demurrer,  judg- 
ment must  be  given  against  the  party  who  made  the  first  material  error. 
Collier  v.  Wheldon,  i  Mo.  i;  Wimer  v.  Shelton,  7  Id.  266;  Clark  v. 
Murphy,  i  Id.  114. 

• 

IL  Verified  Aziswer. — ^A  verified  answer,  which  in  any  part 
contains  a  distinct  denial  of  a  fact  material  to  plaintiff's  recovery,  can- 
not, whatever  its  defects,  be  treated  as  a  nullity,  so  as  to  entitle 
plaintiff  to  judgment  on  the  pleadings.  Ghirardelli  v.  McDermott,  22 
Cal  539. 


PART  EIGHTH. 

Trial  and  its  Incidents 


CHAPTER  I. 

ISSUES. 

1.  When  the  pleadings  in  an  action  (the  complaint 
and  answer)  are  made  up,  the  question  first  to  be  arrived 
at  before  going  into  trial  is:  What  are  the  issues  to  be 
tried?  This  proposition  must  be  carefully  examined 
and  clearly  understood  before  the  parties  can  prepare 
for  trial,  for  if  the  true  issue  or  issues  are  not  understood 
by  counsel  for  the  plaintiff  or  defendant,  the  one  can- 
not prepare  intelligibly  for  the  prosecution  of  his  claim, 
nor  the  other  for  his  defense.  Certain  steps  are  necessary 
to  be  taken  on  the  part  of  the  plaintiff  to  establish  his 
claim  against  the  defendant. 

2.  The  bare  fact  that  the  plaintiff  has  suffered  an 
injury  does  not  always  entitle  him  to  the  relief  asked 
for  in  his  complaint;  hence  it  becomes  a  question  of 
chief  importance  to  so  frame  the  issue  in  the  pleadings 
that  he  may  obtain  the  relief  to  which  the  nature  of 
the  injury  entitles  him.  He,  being  the  moving  party, 
must  be  prepared  to  so  present  his  case  that  he  can 
show:  First,  That  the  defendant  did  the  injury.    Second, 
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He  must  show  the  same  character  of  injury  which  the 
complaint  mentions.  Third,  The  amount  of  the  damage 
done,  and  that  it  is  the  same  described  in  the  complaint. 
Fourtkf  He  must  show  that  the  issue  made  by  the  plead- 
ings is  sustained  by  the  proofs — that  is,  he  cannot  prove 
a  cause  of  action  not  pleaded;  and  hence  the  familiar 
rule  that  the  allegata  and  probata  must  agree. 

3.  By  issues  is  meant  the  fact  of  difference  between 
plaintiff  and  defendant.  In  one  action  there  may  be  a 
number  of  issues,  each  of  which  are  vital  and  necessary 
to  be  tried  to  make  out  plaintiff's  cause.  They  are  in- 
tegral parts  of  one  whole,  and  if  plaintiff  fails  to  plead  or 
prove  each  of  these  necessary  parts,  his  action  falls. 
Each  is  a  link  in  the  chain  of  circumstances  which  makes 
up  in  detail  the  whole  case.  It  is,  therefore,  the  better 
practice  for  an  attorney  to  make  a  note  of  each  step  to  be 
taken  in  the  course  of  the  trial  before  going  into  court, 
and  to  do  that  he  must  take  for  his  guide  the  issue  in 
the  cause.  This  is  necessary,  because  the  parties  to  the 
action,  if  informed  of  the  facts  necessary  to  be  proved 
to  make  out  their  case,  need  only  bring  into  court 
such  evidence  as  will  effect  the  purpose,  and  not,  as  is 
often  done,  be  firing  at  random,  apparently  without 
object,  and  certainly  without  success. 

4.  In  most  causes  the  real  points  will  thus  be 
greatly  narrowed  down,  and  it  will  require  but  few  wit- 
nesses or  a  comparatively  small  amount  of  evidence  to 
sustain  the  action,  if  there  be  merit  in  it,  and  hence 
counsel  should  know  before  going  into  court,  as  far  as 
possible,  what  he  wants  to  prove,  and  second  if  the 
whole  issue  is  made  up  of  parts,  analyze  them,  and  then 
make  the  proofs  in  the  order  in  which  they  ought  to  be 
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presented  to  the  court  or  jury.  In  many  cases  it  is  of 
vast  importance  to  present  the  proofs  in  logical  order, 
which  means  the  natural  order,  and  this  should  be  a 
point  of  no  small  interest  to  the  practitioner,  for  if  log- 
ically presented,  unprofessional  minds  like  jurors  will 
grasp  the  ideas  with  more  readiness,  and  the  judge  or 
professional  listener  will  comprehend  the  relevancy  of 
the  testimony  without  comment  or  explanation. 

JOINDER   OF    ISSUE. 

5.  The  authorities  generally  define  an  issue  to  be 
a  single,  certain,  and  material  point,  issuing  out  of  the 
allegations  or  pleas,  consisting  regularly  of  an  affirma- 
tive and  negative.  (2  Burr.  Diet.  99;  Co.  Litt.  126, 
a;  see  3  Black.  Com.  313;  French  Law.  336;  Story 
Eq.  Pl.%i\  Steph.  on  PL  124;  i  Van  Santv.  PI.  733; 
I  Chitt,  PI.  652.)  While  an  immaterial  issue  is  one 
taken  on  an  immaterial  point,  and  not  necessary  to  decide 
the  action.  {Steph.  PI.  129;  i  Chitt.  PL  692;  2 
Tidd's  Pr.  921;  Gould  PL,  Ch.  vi.,  §  27;  Stafford  v. 
Mayor  of  Abb.,  6  Johns,  i ;  Swift  v.  Vaughn,  6  Hill^ 
488;  Mallory  v.  Lamphear,  8  How.  Pr.  491.)  An 
issue  is  joined  where  there  is  a  direct  affirmation  or 
denial  of  the  fact  in  dispute,  and  it  makes  no  difference 
whether  the  affirmative  or  the  negative  is  first  averred. 
(Van  Giesen  z/.  Van  Giesen,  12  Barb.  520;  i  C.  R. 
{^N.S.^  414-)  Where  nothing  is  in  fact  controverted, 
no  issue  is  joined.  Pardee  v.  Schenck,  11  How. 
Pr.  500. 

6.  The  law  requires  every  issue  to  be  founded  upon 
some  certain  point,  that  the  parties  may  come  pre- 
pared with  their  evidence,  and  not  be  taken  by  surprise. 
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and  that  the  jury  may  not  be  misled  by  the  introduction  of 
various  matters.  (Minor  v.  Mechanics'  Bank  of  Alex- 
andria, I  Pet.  46.)  The  pleadings  having  been  made 
up,  the  cause  is  at  issue.  An  issue  arises  when  a  fact 
or  conclusion  of  law  is  maintained  by  the  one  party, 
and  is  controverted  by  the  other.  Issues  are  of  two 
kinds:  First y  Of  law;  and,  Second^  Of  fact.  Cat, 
Pr.  Act,  §  151;  N.Y.  Code,  §  248. 

ISSUES   OF    LAW. 

7.  An  issue  of  law  arises  upon  a  demurrer  to  the 
complaint,  or  answer,  or  to  some  part  thereof.  ( Cal. 
Pr.  Act,  §  152;  N.Y.  Code,  §  249;  Laws  of  Oregon, 
§  172;  Laws  of  Idaho,  §  152;  Laws  of  Wash.  Terr. 
§  195;  Code  of  Arizona,  §  154;  3  Black.  Com.  314; 
3  Steph.  Com.  572.)  And  is  tried  by  the  Court,  unless 
referred  by  consent.  {Cal.  Pr.  Act,  §  154;  N.Y. 
Code,  §  253.)  A  court  cannot  properly,  even  by 
consent  of  parties,  pass  upon  questions  not  raised  by 
the  written  allegations  of  the  pleadings.  (Boggs  v. 
Merced  Mi.  Co.,  14  Cal.  279.)  Where,  however,  a 
partial  issue  of  law  will  involve  a  disposition  of  the 
whole  case,  it  has  been  held  that  an  immediate  refer- 
ence on  that  specific  point  is  admissible,  and  plaintiff 
should  apply  for  one,  instead  of  waiting  to  bring  on 
the  case  regularly.  (Groshon  v.  Lyons,  i  C.R.  {N.S.^ 
348;  Farmers'  Loan  and  Trust  Co.  v.  Hunt,  i  C.R. 
{^N.S^  I.)  Where  an  issue  of  law  goes  to  only  a  por- 
tion of  a  pleading,  the  case  may  be  put  on  the  calendar 
for  trial  of  the  issue  of  fact,  joined  by  other  portions,  with- 
out waiting  for  the  decision  of  the  former.  Palmer  v. 
Smedly,  13  Abb.  Pr.  185. 
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ISSUES   OF   FACT. 

8.  An  issue  of  fact  is  an  issue  taken  upon  or  consist- 
ing of  matters  of  fact,  the  fact  only,  and  not  the  law 
being  disputed.  (3  Black.  Com.  314;  Co.  Litt.  126, 
^/  3  Steph.  Com.  572.)  Such  issues  arise:  First, 
Upon  a  material  allegation  in  the  complaint,  contro- 
verted by  the  answer.  Second^  Upon  new  matters  in 
the  answer,  except  an  issue  of  law  is  joined  therein. 
{Cal.  Pr.  Acty  §  153;  N.Y.  Code,  §  250;  Laws  of 
Oregon,  §  173;  Laws  of  Idaho,  §  153;  Laws  of  Wash. 
Terr.  §  196;  Code  of  Arizona,  §  155.)  Issues  of  fact 
are  tried  by  a  jury,  unless  a  jury  trial  is  waived  or  a 
reference  be  ordered.  (G^/.  Pr.  Act,  §  155.)  They 
are  made  by  the  pleadings,  and  should  be  submitted  to 
the  jury  as  thus  made.  (Bankston  v.  Ferris,  26  Mo. 
175;  Overton  v.  Webster,  Id.  332.)  Where  the  issue 
of  fact  had  been  in  fact  tried  first,  it  has  been  held  that 
the  Court  will  presume  a  direction.  Warner  v.  Wigers, 
2  Sandf.  635. 

MIXED    ISSUES   OF   LAW   AND   FACT. 

9.  Where  there  are  issues  both  of  law  and  fact  to 
the  same  complaint,  the  issues  of  law  shall  be  first  dis- 
posed of.  {Cat.  Pr.  Act,  §  155;  N.Y.  Code,\2^y, 
Laws  of  Oregon,  §  174;  Laws  of  Idaho,  §  155;  Laws 
of  Wash.  Terr.  §  197;  Code  of  Arizona,  §  158.) 
When  there  is  both  a  demurrer  and  an  answer  to  the  same 
complaint,  the  issue  of  law  raised  by  the  demurrer 
must  be  first  disposed  of.  (Brooks  v.  Douglass,  32 
Cal.  208.)  Where  the  law  applicable  to  a  case  has 
been  altered  by  the  Legislature  pending  the  action,  the 
Court  will  dispose  of  issues  of  law  arising  on  a  demur- 
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rer  according  to  the  law  at  the  time  of .  the  trial  of  the 
issues,  if  it  does  not  appear  upon  the  face  of  the  com- 
plaint when  the  action  was  commenced.  11  Barb. 
569;  19  iV.y.  271;  Lewis  V,  City  of  Buffalo,  29  How. 
Pr.  335. 

10.  In  general,  questions  compounded  of  law  and 
fact  should  be  submitted  to  the  jury.  Lytle  v.  Lee, 
5  yohns.  112;  Foot  V.  Wiswell,    14  Id.  304. 

1 1 .  When  the  answer  contains  legal  and  equitable  de- 
fenses, the  Court  may  first  try  the  equitable  defense,  and 
refuse  plaintiff  a  jury  trial,  and  if  the  facts  warrant,  grant 
the  equitable  relief  prayed  for.  (People  v,  Lafarge,  3 
Col.  130;  Bodley  v.  Ferguson,  30  Cal.  511.)  It  should 
distinctly  appear  from  the  record  that  the  equitable 
defenses  were  first  tried  and  disposed  of,  or  if  the  whole 
action  and  all  the  issues  were  tried  and  submitted 
together,  the  fact  should  appear.  (Martin  v.  Zeller- 
bach,  Cal.  Sup.  Ct.y  Jul.  71,  1869.)  Where  mixed 
issues  have  been  joined,  the  course  will  be  to  set  down 
the  case  for  general  trial,  and  either  to  bring  the  issues 
of  law  preliminarily,  or  ask  the  Court  for  directions  as 
to  the  mode  and  order  of  trial.  Warner  v.  Wigers,  2 
Sandf.  635.  Fry  v.  Bennett,  9  Abb.  Pr.  45. 

SPECIAL    ISSUES. 

12.  A  special  issue  is  one  produced  upon  a  special 
plea;  {Steph.  PI.  162;)  and  is  usually  more  specific  and 
particular  than  the  general  issues.  (//.)  Where  a 
question  of  fact  not  put  in  issue  by  the  pleadings  is  to 
be  tried  by  a  jury,  an  order  for  the  trial  may  be  made, 
stating  distinctly  and  plainly  the  question  of  fact  to  be 
tried;  and  such  order  shall  be  the  only  authority  neces- 
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sary  for  a  trial.  ( CaL  Pr.  Acty  §  3. )  The  Court  may  direct 
an  issue  to  be  framed  upon  the  pleadings  and  submitted 
to  the  jury.  (Curtis  v.  Sutter,  15  CaL  263;  Weber  v. 
Marshall,  19  Id.  447;  Moffatt  v.  Mofifatt,  10  Bosw,  468; 
1 7  Abb.  Pr.  4;  McCarty  v.  Edwards,  24  How.  Pr.  236.) 
And  such  special  issues  framed  by  the  Court  accord- 
ing to  chancery  practice  may  be  tried  by  a  jury  in  equity 
cases.     Brewster  v.  Bours,  8  CaL  505. 

1 3.  When,  upon  the  coming  in  of  the  report  of  an 
auditor,  either  party  desires  to  try  the  case  by  a  jury, 
if  there  has  not  been  an  issue  of  fact  joined  between 
the  parties,  suitable  issues  should  be  made  up  under  the 
direction  of  the  Court.  (Brewer  v.  Hindman,  18  N.H. 
9.)  The  proper  mode  of  making  up  such  an  issue  is 
for  the  party  having  the  affirmative  to  file  an  allegation 
of  the  facts  which  he  asserts,  and  for  the  other  party  to 
traverse  it.  It  is  not  a  proper  course  for  a  party  to 
traverse  the  conclusions  of  the  auditor.     Id. 
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14.  Account. — ^What  constitutes  an  account  stated  is  a  question 
raising  an  issue  of  law.     Lockwood  v.  Thom,  i  Kern,  170. 

15.  Adverse  Possession. — The  facts  to  establish  adverse  posses- 
sion are  to  be  found  by  the  jury,  but  what  constitutes  adverse  posses- 
sion is  a  question  of  law.  Macklot  v,  Dubreuil,  9  Mo,  473;  Bovie  v, 
Brahe,  3  Duer^  35;  Jackson  v.  Walker,  7  Cow,  637;  Munro  v.  Mer- 
chant, 26  Barb,  383. 

16.  Agreement. — Whether  letters  which  have  passed  between 
parties  constitute  an  agreement;  (Lockhart  v,  Ogden,  30  CaL  547;) 
whether  an  agreement  between  parties  amounts  to  an  extension  of  time 
for  the  performance  of  a  former  contract  between  them,  and  if  so,  what 
time,  are  questions  of  law  for  a  court,  and  not  of  fact  for  a  jury.    Id, 
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17.  Asstgnmeiit. — ^The  legal  effect  of  an  assignment;  (Grood- 
rich  V,  Downs,  6  Bill,  438;  Sheldon  v.  Dodge,  4  Den,  217;  Cunning- 
ham V,  Freeborn,  11  Wend,  240;)  of  a  chattel  mortgage;  (Spies  v. 
Boyd,  I  F,  D,  Smith,  445;  11  N,Y,  Leg,  Ohs,  54;  Edgell  v.  Hart,  9 
N,Y,  213;)  are  questions  of  law. 

18.  Boundary. — ^The  question  of  the  boundary  line  of  the  pueblo 
Payne  z;.  Treadwell,  16  Cal,  220)  is  a  question  of  law.  See  Post, 
Notes  61,  69. 

19.  Carelessness. — ^What  facts  and  circumstances  constitute  evi- 
dence of  carelessness.    Gerke  v.  Cal.  Steam  Nav.  Co.,  9  Cal,  251. 

20.  Gomplianoe. — Whether  one  claiming  a  discharge  in  insolvency 
has  strictly  complied  with  the  provisions  of  the  Insolvent  Act  (Schloss 
V,  His  Creditors,  31  Cal,  201)  is  a  question  of  law. 

fH.  Contract. — Whether  a  contract  has  been  rescinded  or  not,  as 
"whether  the  undisputed  acts  of  parties  amount  to  a  rescission;  (Healy 
.y.  Utley,  I  Cow,  345;)  also  what  a  contract  means  (Latham  v,  Wester- 
velt,  26  Barb,  256),  or  its  construction  (Thomas  v,  Dickenson,  23  Barb, 
431),  and  the  validity  and  effect  of  a  contract,  are  questions  raising  an 
issue  of  law.  (Chapin  v.  Potter,  i  Hilt,  366.)  But  when  the  meaning 
is  to  be  judged  by  facts  aliunde,  it  is  a  question  for  the  jury.  Gardner 
V,  Clark,  17  Barb,  538. 

22.  Due  Diligenoe. — Due  diligence  is  sufficiently  defined  to  en- 
able courts  to  determine  whether  any  given  state  of  facts  is  sufficient  to 
constitute  it  or  not.  Ophir  Co.  v,  Carpentier,  4  Nev,  534;  see  Carroll 
V.  Upton,  3  Comst.  272. 

23.  liVidence. — ^Admissibility  of  evidence  is  a  question  for  the 
Court.  (People  v,  Glenn,  10  Cal,  32;  Gould  v.  Weed,  12  Wend,  12; 
compare  Larue  v,  Rowland,  7  Barb,  107;  see,  also,  Harris  v,  Wilson, 
7  Wend.  57.)  Or  of  a  witness  objected  to  for  interest.  (Tabor  v, 
Staniels,  2  Cal,  240.)  Or  whether  a  witness  is  competent.  (Reynolds  v, 
Loimsbuiy,  6  Hill,  534;  Scherpf  v,  Szadczky,  i  Abb,  Pr,  366;  Prall  v, 
Hinchman,  6  Duer,  351.)  Or  whether  a  paper  is  proper  to  be  read. 
(Tillon  V.  Clinton  and  Essex  Mut.  Ins.  Co.,  7  Barb.  564.)  Whether 
evidence  offered  tends  in  any  respect  to  make  out  fraud.  (Gage  v, 
Parker,  25  Barb,  141;  Erwin  v,  Voohees,  26  Id,  126.)  In  slander,  if 
there  is  no  dispute  as  to  the  facts,  the  question  whether  the  testimony 
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given  by  plaintiff  was  material  to  the  point  in  issue.     Powers  v.  Price, 
1 6  Wend.  450. 

24.  Fraud. — When  there  is  no  dispute  upon  the  facts,  and  the  law 
upon  those  facts  declares  a  transaction  fraudulent,  it  is  not  a  question  for 
the  jury.  Chenery  v.  Palmer,  6  Cai.  119;  Sturtevant  v,  Ballard,  9 
Johns;,  337;  Jennings  v.  Carter,  2  Wend,  446;  Gage  ».  Parker,  25  Barb, 

141;  Erwin  v,  Voohees,  26  Barb,  127;  Edgell  v.  Hart,  ^  N.Y,  213. 

25.  Grant. — ^The  construction  of  the  terms  of  a  grant;  (Frier  v, 
Jackson,  8  Johns,  495;)  as  to  the  validity  and  effect  of  a  Mexican 
grant;  (Seward  v.  Malotet,  15  Co/.  304;)  as  to  its  loss  and  contents; 
(/(/.;)  as  to.  the  effect  of  mesne  conveyance  through  which  plaintiff 
claimed  under  th«  grant;  {Id,;)  if  there  is  no  dispute  about  the  facts, 
the  question  what  premises  are  embraced  by  the  terms  of  the  instru- 
ment; (St.  John  V,  Bumpstead,  17  Barb,  100;)  are  questions  for  the 
Court.  But  whether  upon  a  given  state  of  facts  a  grant  of  an  easement 
is  to  be  presumed  from  lapse  of  time,  is  a  question  for  the  jury,  under 
instructions  as  to  the  law.     Parker  v.  Foote,  19  Wend,  309. 

26.  Insuranoe. — Whether  preliminary  proofs  of  loss  of  vessel  are 
sufficient  to  satisfy  requirements  of  policy,  and  whether  facts  shown 
amount  to  a  waiver  of  defects  in  the  proofs  (Miller  v.  Eagle  Life  and 
Health  Ins.  Co.,  2  E,  D,  Smith,  268),  are  questions  for  the  Court.  See 
Notes  72,  97. 

27.  Interest. — ^The  right  to  interest  (Liotard  v.  Graves,  3  Cai,  226; 
Kobinson  v.  Com  Exc.  Ins.  Co.,  i  Abb,  Pr,  (i\'.6'.)  186)  is  a  question 
of  law.  But  whether  interest  should  or  should  not  be  included  in  as- 
sessment of  damages  in  tort  (Black  v,  Camden  and  Amboy  R.R. 
Transportation  Co.,  45  Barb,  40)  is  a  question  for  the  jury. 

28.  Judgment. — Whether  a  judgment  was  properly  entered  (Leese 
V.  Clark,  28  Cai,  26)  is  a  question  of  law,  but  the  issue  of  nuUiel  record 
is  for  the  jury.    Fasnacht  v,  Stehn,  53  Barb,  650;  5  Abb,  Pr,  (N,S,)  338. 

29.  Jurisdiotion. — ^Whether  the  proceedings  of  the  Probate  Court 
showed  jurisdiction  to  make  certain  orders  (Seaward  v,  Malotte,  15 
Cai,  304)  is  a  question  of  law. 

30.  Liibel. — Whether  the  article  is  libelous  on  its  face  is  a  question 
or  the  Court     (Matthews  v.  Beach,  5  Sand/,  256.)     But  whether  the 
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language  is  capable  of  bearing  the  meaning  assigned  by  the  Court,  or 
whether  the  meaning  is  truly  assigned  to  the  language,  is  for  the  jury. 
Blaggz;.  Stuart,  10  Q.  B.  899;  Broome z;.  Gosden,  i  C  B,  728;  Barrett 
».  Long,  3  House  of  Lords  Cas,  395;  Babonneau  v,  Farrell,  15  C,  B, 
360;  Hemmingsz'.  Gason,  5  Irish  Law  R,  498;  see  Posi^  Note  74. 

3L  Mining  Iiavrs. — ^The  construction  of  mining  laws,  when 
introduced  in  evidence  (Fairbanks  v.  Woodhouse,  6  Cal.  433),  is  a 
question  for  the  Court     See  Note  45. 

82.  Negligence. — Where  facts  are  ascertained,  whether  they 
amount  to  negligence.  Foot  v,  Niswall,  14  Johns,  304;  Moore  v, 
Westervelt,  2  Duer,  59;  1  Bosw,  357;  Dascomb  v.  Buffalo  and  State 
Line  R.R.  Co.,  27  Barb,  221;  Steves  v,  Oswego  and  Syracuse  R.R. 
Co.,  18  N,Y,  422;  Mackey  v,  N.Y.  Cent.  R.R.  Co.,  27  Barb,  528; 
Brooks  V,  Buffalo  and  Niagara  R.R.  Co.,  27  Barb,  532;  Brendell  v, 
Buffalo  State  Line  R,R.  Co.,  Id,  534. 

33.  New  Promise. — Where  the  facts  are  undisputed,  it  is  for  the 
Court  to  determine  whether  a  sufficient  promise  has  been  made  to  take 
the  case  out  of  the  Statute.    Clarke  v,  Dutcher,  9  Cow,  674. 

34.  Notice. — ^The  sufficiency  of  the  notice  of  the  dishonor  of  a 
note,  where  there  is  no  dispute  about  the  facts  (Cayuga  Co.  B'k  v. 
Warden,  2  Seld^  29;  Dole  v.  Gold,  2  Barb,  490;  Farmers'  B'k  v.  Vail, 
21  iV.l^  487),  is  a  question  of  law.  So,  the  question  whether  the  notice 
was  given  within  a  reasonable  time.  (Bryden  v,  Bryden,  11  Johns, 
187;  Tindall  v.  Brown,  i  T.  R,  167;  W^illiams  v.  Smith,  2B,^  Aid. 
496;  Schiebel  v.  Fairburn,  i  Bos,  &  Pul,  388.)  Or,  whether  the 
holder  used  due  diligence  to  find  the  drawer  or  indorser.  (Bank  of 
Utica  V,  Bender,  21  Wend,  643;  Spencer  v.  Bank  of  Salina,  3  Hill,  520; 
Carroll  v.  Upton,  3  N.Y,  272;  Hunt  v.  Maybee,  7  N,!',  266.) 
So,  whether  a  written  notice  of  protest  is  sufficient  in  terms  to  charge  an 
indorser.  Remer  v.  Downer,  23  Wend,  620;  Ransom  v.  Mack,  2  Hill, 
587;  Dole  V.  Gold,  5  Barb,  490;  7  N,V.  Leg,  Obs,  247;  Cayuga  Co. 
B'k  V,  Warden,  ^  N,Y,  19;  Cook  v,  Litchfield,  (^  N.Y,  279;  see  Post^ 
Note  80. 

35.  Parties. — ^The  question  as  to  proper  parties  plaintiff  (Sea- 
ward V,  Malotte,  15  Cal,  304)  is  a  question  of  law. 

36.  Partnership. — If  facts  are  undisputed,  the  question  of  partner- 
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ship  is  for  the  Court.  Cumpston  v,  McNair,  i  Wend.  457;  see  Pos/^ 
Note  82. 

37.  PaiYTaent, — Where  there  is  no  evidence  that  a  note  w^as  ex- 
pressly received  in  absolute  payment  of  a  debt,  whether  it  was  received 
in  payment  or  not  is  a  question- for  the  Court.  Small  v.  Smith,  i 
Den.  583. 

38.  Probable  Cause,  Reasonable  Cause. — ^Are  questions  of  law. 
(i  T.R.  542;  I  Gale& D.  504;  2  Ad.  &f  E.  169;  Bulkley  v.  Ketaltas, 

1  Hilt.  45;  2  Seld.  384;  Ransford  v.  Copeland,  5  Ad.  &  El.  482; 
Carpenter  v^  Sheldon,  5  Sand/,  jj)  Gordon  v.  Upham,  4  E.  D.  Smithy 
9;  Waldham  v,  Sichel,  i  Hilt.  45;  Bulkeley  y.  Smith,  2  Duer^  261;  11 
N.Y.  Leg.  Obs.  300;  Besson  v.  Southard,  10  NsY.  236;  McCormick  v. 
Sisson,  7  Cow.  715;   Pangbum  v.  Bull,  i  Wend.  345;  Masten  v.  Deyo, 

2  /</.  424;  Hall  V.  Suydam,  6  Barb.  83;  Stevens  v.  Lacour,  10  Id.  62.) 
Probable  cause  is  a  mixed  question  of  law  and  fact.  (See  Potter  v. 
Scale,  8  Cal.  217;  Grant  v.  Moore,  29  Cal.  644;  Brandt  v.  Higgens, 
10  Mo.  728.)  So,  want  of  cause,  in  an  action  for  malicious  prosecution. 
Grant  v.  Moore,  29  Cal.  644. 

39.  Reoeipt. — Whether  a  receipt  is  a  bailment  or  sale;  (Wads- 
worth  V.  AUcott,  6  N.y.  64;)  the  facts  being  undisputed,  and  no  fraud 
shown,  the  question  of  the  effect  of  a  receipt  as  establishing  an  accord 
and  satisfaction;  (Vedder  v.  Vedder,  i  Den.  257;  Wadsworth  v.  AU- 
cott, 6  N.y.  64;)  are  questions  of  law. 

40.  Statute  of  Frauds. — ^That  facts  show  no  valid  sale  of  prop- 
erty for  want  of  change  of  possession  (Ford  v.  Chambers,  19  Cal. 
143)  is  a  question  for  the  Court. 

41.  Waste. — ^Whether  the  question  what  amounts  to  a  waste  is  a 
question  of  law  or  fact,  Jackson  v.  Browner,  ^  Johns.  227;  Cooper  i^. 
Slower,  9  Id.  331;  Jackson  v.  Tibbitts,  3  Wend.  341;  Kidd  v.  Denni- 
son,  6  Barb.  9;  McGregor  v.  Brown,  10  N.Y.  114. 

42.  Written  Instrument. — ^That  a  written  instrument  is  or  is 
not  a  mortgage;  (Fairbanks  v.  Bloomfield,  2  Duer^  3530  the  legal 
effect  of  written  documents;  (Carpentier  v.  Thirston,  24  Cal.  268;)  are 
questions  of  law. 
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QUESTIONS   WHICH    RAISE   AN   ISSUE   OF    FACT. 

48.  Abandomnent. — When,  in  ejectment  on  prior  possession, 
abandonment  is  pleaded,  and  evidence  on  it  is  introduced,  the  question  of 
adverse  possession  is  for  the  jury.  (Roberts  v,  Unger,  30  Cai.  676; 
Jackson  v.  Joy,  9  Johns,  102.)  So  of  mining  claims;  (Warring  v.  Crow, 
II  Cai.  371;)  whether  evidence  is  accepted  or  not.  Bell  v.  Smith,  2 
Johns,  98. 

44.  Appurtenances. — What  are  appurtenances  of  a  steamboat 
is  a  question  of  fact  for  the  jury.  Amis  v,  St.  Bt.  "Louisa,"  9 
Mo,  621. 

45.  Assent. — Whether  a  party  has  assented  to  acts  of  the 
Sheriff.  (Moore  v,  Westervelt,  2  Duer^  59.)  So,  knowledge  or  assent, 
generally,  is  a  question  of  fact.  Weaver  v.  Paige,  6  Cai,  681;  Bensley 
V,  Atwill,  12  Id,  231;  see  Post,  Note  96. 

46.  Baggage. — Whether  articles  of  a  doubtful  character  are  to  be 
deemed  as  baggage  (Grant  v,  Newton,  i  E,  D,  Smith,  95)  is  a  question 
of  fact. 

47.  Bill  of  Exchange. — ^That  a  bill  was  presented  for  payment, 
and  payment  demanded  (Graham  v,  Machado,  6  Duer,  514),  is  a  ques- 
tion of  fact. 

48.  Charter  Parties. — ^Where  the  question  depends  upon  cir- 
cumstances peculiar  to  the  pursuit  in  which  the  ve&el  was  engaged; 
(Child  V,  Sun  Mut.  Ins.  Co.,  3  Sand,;)  the  usual  length  of  a  voyage; 
Mackay  v,  Rhinelander,  i  Johns,  Cas,  408 ;)  are  questions  of  fact. 

49.  Compensation. — In  suit  for  services  rendered,  whether  such 
services  were  intended  to  be  gratuitous  (Pendleton  v.  Empire  Stone 
Dressing  Co.,  19  N.V.  13),  is  a  question  for  the  jury. 

50.  Compulsion. — ^The  question  of  compulsion  in  the  ejection 
of  a  passenger  from  a  railroad  car  is  one  for  the  jury.  Kline  v,  C.  P. 
R.R.  Co.  of  Cai.,  Cat,  Sup,  Ct,,  Apt,  71,  1869. 

51.  Contract. — Whether  a  contract  was  made,  is  a  question  for 
the  jury.    (Latham  v,  Westervelt,  26  Barb,  256.)    So,  whether  words 
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used  by  the  defendant  amounted  to  a  ratification  of  the  contract.    Bay 
V,  Gunn,  i  Den.  108. 

52.  Conversion. — ^The  time  of  the  conversion;  (Hyde  v.  Stone, 
9  Caw.  230;)  so,  on  the  amount  of  damages  in  action  for  the  deten- 
tion of  personal  property;  (Bartlett  v,  Hogden,  3  CaL  55;)  so,  that 
a  thing  was  unlawfully  converted;  (Covell  v.  Hill,  2  Seld,  381;  Decker 
V.  Mathews,  2  Rem,  324;)  are  questions  for  the  jury. 

53.  Custom. — Whether  such  a  custom  existed  or  not  (Panaud 
p.  Jones,  I  CaL  500)  is  a  question  of  fact. 

54.  Damages. — ^The  amount  to  be  awarded  to  one  who  has 
suffered  an  illegal  arrest  should  be  left  to  the  jury,  in  view  of  all  the 
circumstances.     Garrison  v,  Pearce,  3  E,D.  Smithy  255. 

55.  Death  of  Parties. — Where  the  death  of  one  of  the  defend- 
ants is  put  in  issue  by  the  pleadings,  it  should,  like  every  other  issue  of 
fact,  be  left  to  the  jury.     Fowler  v,  Houston,  i  Neu,  469. 

56.  Deceit. — Whether  representations  inducing  plaintiff  to  sell 
goods  were  sufficient  (Moore  v,  Meacham,  10  N.Y.  207;  People  v, 
Dalton,  2  WhuL  Cr,  161;  Woodworth  v,  Kissam,  15  Johns.  186; 
Buckley  v.  Artcher,  21;  Barb.  585)  is  a  question  of  fact. 

57.  Dedication. — What  amounts  to  a  dedication  of  homestead  is 
a  question  of  fact.  (Cook  v.  McChristian,  4  CaL  23.)  So  of  "the 
dedication  of  land  for  a  street.  Harding  v.  Jasper,  14  CaL  648;  see 
Allemany  v.  Petaluma,  CaL  Sup.  Ct.,  Oct.  T.,  1869. 

58.  Delivery  of  Goods. — Whether  absolute  or  conditional, 
is  a  question  of  fact.  Houghtaling  v.  Ball,  19  Afo.  84;  Fleeman  p. 
McKean,  25  Barb.  474;  Downer  v.  Thompson,  6  Hill,  208. 

59.  Description  of  Land. — Whether  the  land,  as  described  in 
the  deed  given  in  evidence,  is  the  same  as  that  described  in  plaintiff's 
declaration,  is  a  question  for  the  jury.  (Lawless  v.  Newman,  5  Afo, 
236;  Newmaa  v.  Lawless,  6  Id.  279.)  So,  where  parol  evidence  is 
resorted  to,  to  identify  the  calls  of  a  survey,  the  facts  must  be  found  by 
the  jury.     Ott  v.  Soulard,  9  Mo.  573. 

60.  Diligence  and  Care  is  a  question  of  fact  for  the  ju^. 
(Richmond  v.  Sac.  Vail.  R.R.  Co.,  351.)    Ordinary  Care.     (Amyar  v. 
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Aator,  6  Cow.  267.)     So  of  diligent  inquiry.     Carroll  v.  Upton,  3 
Corns,   274. 

61.  Election  or  Intentioii  is  a  question  of  fact  for  the  jury. 
Clift  V,  White,  2  Ktrn,  538;  Moss  v.  Riddle,  5  Cranch,  351;  Griffin 
p.  Cranston,  i  Bosw,  281;  Miller  ».  The  People,  5  Barb,  203;  18 
iV.JT.  297;  20  Barb,  549;  21  N,Y,  12. 

62.  Evidence. — The  weight  of  evidence  is  a  question  for  the 
juiy.  (Battersby  v,  Abbott,  9  Cal,  565;  Whitney  v.  The  State,  8  Mo, 
165;  Winston  v,  Wales,  13  Mo,  569;  Magoon  v,  Whitney,  i  Mo,  613; 
Van  Ness  v,  Packard,  2  Pet,  138;  Seligman  v,  Kalkman,  8  Cal,  216; 
People  V,  Dick,  32  Ca/.  213;  Same  Parties,  34  Cal  663;  Patterson  v, 
McClanahan,  13  Mo,  507;  Chamberlin  v.  Smith,  i  Mo,  482;  Tuttle 
V,  Buck,  41  Barb,  417. )  Whether  evidence  is  sufficient  to  prove  execu- 
tion of  a  bond.  (Hicks  v,  Chauteau,  12  Mo,  341.)  It  is  for  the  jury, 
and  not  the  Court,  to  construe  the  meaning  of  an  ambiguous  reply  to  a 
question  in  a  deposition.  Marine  Ins.  Co.  of  Alex,  v.  Young,  5 
Cranch^   187. 

63.  Pact. — As  to  the  existence  or  a  non-existence  of  a  fact,  where 
there  is  any  conflict,  it  is  a  question  for  the  jury.  (Sheldon  v.  At  Fire 
and  Mar.  Ins.  Co.,  26  N,Y,  470;  Butler  v,  Murray,  30  N,Y,  88; 
Smith  V,  TiiFany,  33  Barb,  23;  Taylor  v,  AJlen,  36  Id,  294;  Smith  v, 
Brounell,  39  Id,  370;  Abbey  v,  Deyo,  44  Id,  374;  McNaughton  v, 
Cameron,  Id,  406;  Place  v,  Mcllvan,  i  Daly,  266.)  So  the  existence 
or  non-existence  of  facts  constituting  an  estoppel.  Brown  v,  Bowen, 
30  N,Y,  319;  Mclntyre  v,  Clapp,  31  Id,  569. 

64.  Fixtures. — Whether  personal  property  has  been  annexed  to 
the  freehold,  or  whether  it  was  so  annexed  for  the  purposes  of  trade 
only,  is  a  question  of  fact     Hovey  z^*  Smith,  i  Barb,  372. 

65.  Foreign  Lai^. — What  is  the  law  of  a  foreign  country,  is  a 
question  of  fact.  Western  v,  Genessee  Mutual  Insurance  Company,  1 2 
N.Y.  258. 

66.  Fraudulent  Intent  is  a  question  of  fact  for  the  jury.  {Laws 
of  Cal.  If  3,167;  2  Riv,  Stat,  ^  iV.-F.  134,  §  4;  Seaman  v,  Mariani, 
I  Cal,  336;  Billings  v.  Billings,  2  Cal,  107;  Ford  v.  Chambers*  19  Id, 
143;  Wellington  v.  Sedgwick,  12  Cal.  469;  Howard  v.  County  of 
Crawford,  6  PUtsb.  Leg.  Int,  454*)    Whether  omission  to  change  pos- 
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session  under  sale  or  mortgage  of  chattels  was  with  fraudulent  intent 
(Prentiss  z/.  Slack,  i  HUl,  467;  Butler  z;.  Van  Wyck,  Id,  438;  Smiths'. 
Acker,  23  Wend,  653;  Coles'.  White  26  Wend,  511;  Swifts'.  Hart,  12 
Barb,  530;  Hanford  v,  Artcher,  4  Hill,  271;  Murray  v,  Burtis,  15 
Wend,  212;  Butler  v.  Miller,  i  N,Y.  496;  Stewart  v.  Slater,  6  Duer, 
83;  Thompson  v.  Blanchard,  4  N.V,  303;  Gardner  v.  McEwen,  19 
N,F,  123;  Bishop  V,  Cook,  13  Barb.  326;  Groat  v,  Rees,  20  Barb, 
26;  compare  Edgell  v.  Hart,  9  iV.JP^  213.)  The  question  whether  a 
mortgage  given  for  a  greater  sum  than  is  due  was  given  in  good  faith, 
both  for  a  present  indebtedness,  and  to  secure  future  advance  to  be 
made,  is  one  of  fact  for  the  jury,  under  proper  instructions  from  the 
Court  (Tully  v,  Harloe,  35  Cal.  302.)  It  is  only  on  proof  of  a 
good  consideration  that  the  cause  goes  to  the  jury  on  the  question  of 
fraud  in  fact.  (Allen  v.  Cowan,  28  Barb,  99.)  In  an  action  to  obtain 
chattels  purchased  at  a  sale  on  execution,  the  questions,  whether  there 
was  an  intent  to  defraud  creditor;  whether  the  property  was  in  view  of  the 
bidders;  whether  it  was  offered  in  judicious  lots,  are  questions  of  fact 
( Bruce  v,  Westevelt,  2  E.  D,  Smith,  440. )  Whether  a  transfer  of  the  inter- 
est of  a  partner  to  his  co-partner  was  made  with  intent  to  defraud  cred- 
itors. (Griffin  v,  Cranston,  i  Bosw,  281.)  Fraud  in  the  procurement 
of  an  entiy  of  land  in  a  contest  between  two  claimants  from  the  United 
States.     (Waller  v.  Von  Phul,  14  Mo,  84.)    Are  questions  of  faa. 

67.  Grant. — The  question  what  premises  are  embraced  in  a  grant 
depending  on  evidence  outside  the  grant,  identity  of  landmarks  refer- 
red to,  is  for  the  jury.  Trier  v,  Jackson,  ?>  Johns.  495;  see  Anie,  Note 
18,  25. 

.   68.    Illicit  Trade. — That  a  vessel  was  not  engaged  in  an  "illicit 
trade"  is  a  question  of  fact.     Ocean  Ins.  Co.  v,  Francis,  2  Wend,  72. 

69.  Instigation  and  Request  are  questions  of  fact  Ives  v. 
Humphreys,  i  E,  D,  Smithy  200. 

70.  Insurance. — Whether  circumstances  not  communicated  to 
the  insurer,  on  application  for  a  policy,  were  material  to  the  risk,  and 
necessary  to  be  communicated;  {Dougl,  260,  396;  4  Bos,  &*  P,  14, 
151;  I  Cai,  229;  3  Dall,  491;  i  Cond,  Marsh.  473;  6  Cr.  i-j^,  338; 
Fireman's  Ins.  Co.  v,  Waldon,  12  Johns,  513;  Livingston  v.  Delafield, 
I  Id.  522;  Burritt  v,  Saratoga  Co.  Mut.  Ins.  Co.,  5  Hill,  188;  Gates  v, 
Madison  Co.  Mut.  Ins.  Co.,  2  N.F.  43;)  the  length  of  time  usual 
for  a  vessel  to  perform  a  voyage;   (Mackay  v.  Rhinelander,  i  Johns, 
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Cas.  408;)  whether  vessel  was  lost  within  the  time  fixed  in  the  policy; 
(Brown  v.  Nelson,  i  Cat,  525;)  whether  the  preliminary  proofs  were 
furnished  of  the  loss,  or  whether  the  acts  were  done  which  are  relied  on 
as  constituting  a  waiver  of  defects  in  the  proofs;  (Miller  v.  Eagle 
Life  and  Health  Ins.  Co.,  2  £.  D,  Smiih,  268;)  whether  erecting  addi- 
tional buildings  increases  the  risk;  (Grant  v.  Howard  Ins.  Co.,  5 
Haij  10;)  whether  keeping  a  small  quantity  of  tow  in  a  building 
amounts  to  using  it  for  storing  flax;  (Hynds  v.  Schenectady  Co.  Mut 
Ins  Co.,  16  Barb,  119;  aflfirmed  11  N.V,  554;)  are  questions  for  the 
jury.     See  Anie^  Note  27;  Post,  Note  97. 

TL  Liability. — The  liability  of  an  employer  for  services  under 
peculiar  circumstances  is  a  question  for  the  jury.  Colgan  v,  Aymar, 
HOI  &f  D,  Supp.  27. 

72.  Libel. — ^The  truth  of  a  libel  is  a  question  for  the  jury.  (King 
V,  Root,  4  Wend,  113.)  Whether  the  disclosure  by  a  public  minister 
of  his  instructions  is  not  per  se  traitorous.  (Genet  v,  Mitchell,  7  Johns, 
120.)  Whether  or  not  libelous  article  is  applicable  to  the  plaintiff. 
(Green  v,  Telfair,  20  Barb,  11.)  The  true  interpretation  of  an  ambigu- 
ous libel  is  a  question  for  the  jury,  but  if  upon  an  examination  of  the 
whole  writing  and  comparison  of  its  different  parts  it  appears  to  admit 
of  no  just  construction  except  one  injurious  to  the  plaintiff,  its  meaning 
18  to  be  determined  by  the  Court.  9  Barn,  ^  C,  643;  10  /</.  472;  5 
Johns,  211;  Lewis  v.  Chapman,  16  N,Y,  369;  see  Ank^  Note  32. 

73.  Malice  is  a  question  of  fact  for  the  jury.  Porter  v.  Scale, 
8  Cal,  217;  Bulkely  v.  Smith,  2  Duer^  261;  11  N,Y,Leg,  Obs,  300. 

74.  Neoessaries. — Necessaries  or  not  necessaries  may  be  a  mixed 
question  of  law  and  fact  (Wharton  v,  McKenzie,  5  Q,  B,  606.)  But 
what  constitutes  necessary  furniture  is  a  question  of  fact  for  the  jury. 
Wilson  V,  Ellis,  i  DeniOy  462;  Whitmarsh  v.  Angle,  3  Code  Rep,  53; 
3  Am,  Law  R,  {N.S,)  595. 

75.  Neoessity  (McCullough  v.  Moss,  5  Denio^  507)  is  a  question 
of  fact 

76.  Negligence. — Where  facts  are  disputed,  the  question  of 
negligence  is  for  the  jury.  Richmond  v.  Sac.  Val.  R.R  Co.,  18  Cal, 
351;  Oldfield  V.  N.Y.  and  Harlem  R.R.  Co.,  3  E,  D.  Smith,  103; 
Tobin  V,  Murison,  5  Moor^s  P,  C  Cas,  no;  Bernhardt  v,  Rensselaer 
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R.R.  Co.,  19  How,  Pr,  199;  32  Barb,  165;  aflfirmed  in  23  How,  Pr. 
166;  Buckingham  v,  Payne,  36  Barb,  81;  but  see  Purvis  v,  Coleman, 
I  BosuK  321;  Mangam  v,  Brooklyn  R.R.  Co.,  36  Barb,  237;  Foot  o. 
Wiswell,  14  Johns,  304;  Moore  v,  Westervelt,  2  Duer^  59;  i  Bosw, 
357;  reversed  21  N.V,  103;  Purvis  ».  Coleman,  i  Bosw,  321;  see 
i4«/f.  Note  34. 

79.  Nuisance. — ^Whether  obstructions  amount  to  a  nuisance. 
(Gunter  v,  Geary,  i  Cal,  467;  Blanc  v,  Klumpke,  29  Id,  156;  City  of 
San  Francisco  v,  Clark,  i  Id,  386;  N.Y.  Fire  Depart,  v,  Harrison,  2 
^^'  455;  but  see  17  How,  Pr,  z'jy,  9  Abb,  Pr,  i;  18  How.  Pr.  181; 
Brown  z/.  Mohawk  and  Hudson  R.R.  Co.,  How.  App.  Cas,  52,  66; 
Poler  V.  N.Y.  Cent.  R.R.  Co.,  16  N,Y,  476;  Hart  v,  Baldwin,  i  N,Y. 
Leg.  Obs.  139.)  In  an  action  for  obstructing  access  to  plaintiff's  lot, 
the  question  whether  the  obstruction  was  carried  to  an  unnecessary  or 
unreasonable  degree,  or  was  continued  for  an  unreasonable  length  of 
time,  are  questions  of  fact.  (St.  John  v.  Mayor  of  N.Y.,  6  Duer,  315; 
Vermilyea  v,  Austin,  2  E,  D.  Smithy  203;  Brown  v,  Mohawk  and 
Hudson  Riv.  R.R.  Co.,  How.  App.  Cas,  52,  66.)  But  the  question  of 
a  flagrant  nuisance  is  a  mixed  question  of  law  and  fact  Hartz  v. 
Long  Island  R.R.  Co.,  13  Barb,  647,  657. 

80.  Notice. — Whether  notice  has  been  served  or  not;  (Jackson 
V.  Livii^ston,  3  Johns,  455;)  whether  a  notice  referred  to  the  same 
note,  and  was  so  understood  by  the  indorser;  (Reedy  v.  Leixas,  2 
Johns,  Cas,  337;  Ontario  Bank  ».  Petrie,  3  Wend,^i6:  Bank  of  Roch- 
ester V,  Gould,  9  Id,  279;)  whether  indorser  was  misled;  (Mc-  * 
Knight  V,  Lewis,  5  Barb,  081;  see  Clark  v.  Dearborn,  6  Duer^  309;) 
are  questions  of  fact.    See  Ante,  Note  36. 

81.  Partnership. — Whether  a  partnership  existed,  what  must  be 
the  form,  name,  and  whether  note  was  given  for  partnership  transac- 
tions, are  questions  for  the  jury.  (Drake  v,  Elwyn,  i  Cat.  184.) 
So  of  notice  of  dissolution  of  partnership.  Rabe  v.  Wells,  3  Cal,  151; 
Treadwell  v.  Wells,  4  Id.  260;  see  AnU^  Note  38. 

82.  Pa3rniont. — Whether  acceptance  of  a  port  payment  is  in- 
tended by  the  creditor  to  be  in  full  or  not;  (Pierce  v.  Pierce,  25  Barb, 
243;)  where  there  is  a  conflict  of  evidence,  the  question  whether  a 
note  was  received  in  payment;  (Atlantic  Fire  and  Marine  Ins.  Co.  v. 
Boies,  6  Duer,  583;  Johnson  v.  Weed,  ^  Johns,  310;)  whether  money 
forwarded  to  acceptor  by  indorsee  through  drawer  was  intended  as  a 
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payment,  so  as  to  dischaige  acceptor;  (Bean  v.  Canning,  2  E,  D,  Smith, 
419;  loN.K  Leg,  Obs,  248;)  whether  a  promissory  note  was  intended 
as  payment;  (Myatts  v.  Bell,  41  Ala,  222;)  are  questions  for  the 
jury. 

83.  Possession. — What  is  actual  and  what  is  constructive  posses- 
sion in  many  cases  (O'Callaghan  v.  Booth,  6  CaL  65;  Parsons  v. 
Brown,  15  Barb,  593)  is  for  the  juiy.  Cases  at  law,  in  which  the  title 
or  right  of  possession  of  real  property  is  a  material  fact  in  the  case,  upon 
which  the  plaintiff  relies  for  a  recovery,  or  the  defendant  for  a  defense. 
Pollock  V,  Cumming^  CaL  Sup,  C/.,  OcL  71,  1869. 

84.  Pre-Smption. — Whether  acts  have  been  performed,  giving  a 
person  the  rights  of  pre-emption  (Megerle  v.  Ashe,  33  CaL  74)  is  a 
question  of  fact.  See  the  late  cases  of  Ketchum  v,  Dunn  and  Toland  v. 
Mandell,  CaL  Sup.  C/.,  JuL  7!,  1869. 

85.  Piinoipcd  and  Agent. — Whether  the  credit  was  given  to  the 
agent  or  his  principal  is  a  question  of  fact  for  the  jury.  (Hovey  v. 
Pitcher  13  Mo.  191;  Pitcher  v.  Hovey,  16  Id.  436.)  Whether  an 
agent  acted  within  the  scope  of  his  authority  is  a  question  of  fact. 
(Taylor  z;.  Labeaume,  i^  Mo.  572;  McMorris  v.  Simpson,  21  Wend. 
610.)  Where  goods  were  sent  by  a  commission  merchant  to  agents,  it 
is  for  the  jury  to  decide  whether  such  agents  were  the  agents  of  the 
commission  merchants  or  the  owner  of  the  goods.  (Pomeroy  v  Siger- 
son,  22  Mo.  177.)  The  authority  of  an  agent  (Thurman  v.  Wells,  18 
Barb.  500)  is  a  question  for  the  jury. 

86.  Prior  Appropriation. — Priority  in  the  appropriation  of  water 
is  a  question  of  fact  for  the  jury.  Weaver  v.  Eureka  Lake  Co.,  15 
Cal.  274. 

87.  Prior  Possession. — ^The  question  as  to  whether  a  settler  on 
the  public  land  has  proceeded  with  reasonable  dilligence  to  follow  up 
his  location  with  the  necessary  improvements,  so  as  to  recover  against 
a  subsequent  possessor,  is  a  question  of  fact  for  the  jury.  Staininger  v. 
Andrews,  4  Nev.  59;  Sharon  v,  Davidson,  /i/.  416;  see  Antey  Note  84. 

88.  Private  Way. — Whether  the  change  in  a  private  way  was 
by  agreement  or  not,  and  whether  it  was  to  be  permanent,  are  questions 
of  fact.     Hamilton  v.  White,  4  Barb.  60;  affirmed,  5  N.V,  9. 
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89.  Prohibited  Sale. — Whether  a  sale  was  made  in  good  faith 
or  was  an  invasion  of  a  prohibited  statute  (Baker  v.  Richardson,  i 
Cav,  J  J]  Suydan  v.  Morris  Canal  and  Banking  Co.,  6  HUl,  217)  is  a 
question  of  fact. 

90.  Purchaser. — ^That  plaintiff  became  the  owner  by  purchase  is 
a  question  of  fact.    Prindle  v,  Caruthers,  15  N.V,  427. 

91.  Reasonable  Search. — Whether  or  not  reasonable  search 
had  been  made  for  lost  document  (Clarke  v.  Owens,  18  N,y»  435)  is  a 
question  of  fact. 

92.  Seasonable  Time  (Luckhart  ».  Ogden,  30  CaL  547; 
Try  V,  Hill,  7  Tauni,  397;  Doe  ».  Landham,  i  T,R.  705;  Pitt  v. 
Shew,  4  B.  and  Aid.  206;  Hacey  v,  Hurdon,  3  B,  and  C,  213;  Ten- 
ant V.  Bell,  16  Iatw,  Jour,  Rep.  M,C.  31;  Burton  v,  Griffiths,  11  M, 
6f  W.  Siy;  Sage  v.  Hazard, -6  Bard.  179;  Conger  v.  Hudson  Riv. 
R.R.,  6  Duer,  375;  Serle  v»  Norton,  2  M.  6^  Bod.  401;  Van  Trot 
V.  McCulloch,  2  ffi'Ii,  272;  Gallagher  v.  White,  31  Bard.  92;  Greene 
V.  Haines,  i  /ff//,  254;  Lawrence  v.  Ocean  Ins.  Co.,  11  Johns.  241; 
see  9  Add,  Pr.  116,  124;  Cocker  v.  Franklin  Hemp  and  Flax  Manf. 
Co.,  3  Sumn.  532;  but  see  Bell  v.  Wardell,  2  Willes,  204)  is  a  question 
of  fact. 

98.  Reasonable  Use. — Reasonableness  of  the  use  of  water  is 
a  question  for  the  jury.  6  Barr.  32;  2  Watls.  332;  15  Conn.  263; 
Esmond  ■».  Chew,  15  Cal.  143;  Thomas  v.  Brackney,  17  Bard.  654. 

94.  Re-Organization,  as  of  a  corporation,  is  a  question  of 
fact.     Hyatt  v.  McMahon,  25  Bard.  458. 

95.  Reputed  O^xniership  is  a  question  of  fact  for  the  jury. 
Edwards  v.  Scott,  i  M.  and  G.  962;  2  Sc.  N.R.  266. 

96.  Sale. — ^Whether  a  sale  was  completed  or  not,  is  a  question 
for  the  jury.  (DeRidder  v.  McKnight,  i^  Johns.  294.)  Also,  whether 
a  party  assented  to  a  sale  under  execution,  where  property  was  sold  of 
•which  he  was  joint  owner.  Fiero  v.  Betts,  21  Bard.  633;  ^t  Ank, 
Note  47. 

97.  Seaworthy   or   Not  is  a  question  of  fact  for  the  jury. 
Sherwood  v.  Ruggles,  2  Saund.  55;  Patrick  v.  Hallett,  i  Johns.  241; 
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Qifford  V,  Hunter,  3  Car,  and  P.  16;  Walsh  v.  Wash.  Mar.  Ins.  Co., 
32  N,V,  427. 

98.  Seizure  in  Fee. — ^That  plaintiff  was  seized  as  of  fee  is 
a  question  for  the  jury.     Vigers  v.  Dean  of  St  Pauls,  lAjur.  1,017. 

89.  Son. — ^That  a  person  is  the  son  of  another  man  is  a  question 
for  the  jury.  Semble  Reg.  v,  Inhab.  of  Aberdaren,  i  New.  Mag, 
Cos,  51. 

100.  Sx>eoial  Agreement. — Whether  there  was  a  special  agree- 
ment by  which  the  original  demand  sued  on  was  extinguished  by  note 
or  receipt  in  full  (St.  Bt.  "Charlotte"  v,  Hammond,  9  Mo,  58)  is  a 
question  of  fact 

101.  Trespass. — ^Where  possession  is  proved,  it  is  for  the  jury  to 
determine  whether  acts  of  the  defendant,  of  which  evidence  is  given, 
amount  to  a  trespass.  (Perry  v.  Block,  i  Mo,  484. )  The  amount  of 
damages  in  actions  of  trespass  (Drake  v.  Palmer,  4  Cal,  11)  a 
question  of  fact  for  the  jury,  Covett  v.  Hill,  2  Seld,  381. 

102.  ''Unreasonable  and  Vexations  Delay." — What  con- 
stitutes such  a  delay  is  a  question  of  fact  for  the  jury.     McLean  v 
Thorp,  4  Mo,  256. 

103.  Usual  Covenants. — Bennett  v.  Womack,  3  Car,  &f 
P.  96. 

104.  Widow. — ^That  a  woman  is  the  widow  of  a  particular  mart 
Semble  Reg.  v,  Inhab.  of  Aberdaren,  i  New,  Mag,  Cas,  51. 

105.  Warranty. — ^The  question  whether  words  used  by  a  seller 
of  chattels  amounts  to  a  warranty.  (Duifee  v.  Mason,  8  Cow,  25; 
Whitney  v,  Sutton,  10  Wend,  412;  Cook  v,  Moseley,  13  Id.  277; 
Stiykerw.  Bergen,  15  Id,  490;  Moses??.  Mead,  3  NY,  Leg,  Ohs,  69; 
affirmed,  i  Den,  378;  5  /</.  617;  Rogers  v.  Ackerman,  22  Barb,  134; 
Blakeman  v,  Mackay,  i  HiU.  266.)  Whether  defect  in  the  property 
sold  was  greater  than  that  excepted  in  the  vendor's  warranty.  (Wade 
V,  Scott,  7  Mo,  509.)  Sound  or  unsound  is  a  question  of  fact  Lewis 
V.  Peake,  7  Taunt.  153. 
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114.  Witness.— The  credibility  of  a  witness.  Conrad  ».  Wil- 
liams, 6  Hill.  444;  Woodin  ».  People,  i  Park  Cr,  464. 

115.  Written  Instruments.— It  is  the  province  of  the  Court  to 
construe  written  instruments,  but  where  they  are  adduced  as  containing 
evidence  of  facts,*  the  jury  are  authorized  to  draw  such  inferences  from 
them  as  they  may  deem  warranted.  (Primm  v,  Haren,  27  Mo,  205.) 
The  construction  and  true  interpretation  of  commercial  correspondence 
may,  under  proper  circumstances,  be  left  to  the  juiy.  (Fagin  v,  Connoly, 
25  Mo,  94.)  That  indorsements  on  notes  were  made  as  surety. 
(Dow  V,  Platner,  16  N.V,  567;  Sisson  v,  Barrett,  2  N,V,  406;  affirm- 
ing 6  Barb.  199.)  Or  when  an  undated  instrument  was  made.  (Coons 
V,  Chambers,  i  Abb,  Pr,  165.)  It  is  for  the  jury  to  determine  whether 
the  note  tendered  in  part  payment  for  a  horse  was  the  note  under- 
stood and  intended  by  the  parties  in  their  contract.  (Fenton  v,  Per- 
kins, 3  Mo,  23,  144.)  Whether  an  indorsement  on  a  note  has  been 
erased.  (Swan  v,  OTallon,  7  Mo,  231.)  Whether  an  alteration 
appearing  upon  the  face  of  an  agreement  was  made  before  or  after  its 
execution.  (Pringle  v.  Chambers,  i  Abb,  Pr,  58;  Maybee  v,  Sniffen, 
2  E,  D,  Smith,  i;  10  N,Y.  Leg,  Obs,  18;  Smith  v,  McGowan,  3 
Barb,  404;  I  Code  R,  27.)  The  question  of  the  identity  of  a  written 
instrument  is  for  the  jury.  Jackson  r.  Betts,  6  Conv.  377;  Bank  of 
Cape  Fear  v,  Gomez,  Id,  435. 


QUESTIONS    WHICH    RAISE    A    MIXED    ISSUE    OF    LAW    AND 

FACT. 

116.  Assooiation. — ^That  the  company  was  illegally  associated  is 
a  mixed  question  of  law  and  fact  Ransford  v,  Copeland,  6  Add,  6* 
E,  482. 

117.  Defbots. — Whether  or  not  defects  in  articles  sold  were 
visible.     Birdseye  v.  Frost,  34  Barb,  367. 

118.  Delivery  and  Change  of  Possession— Vance  v,  Boyn- 
ton,  8  Cal,  554. 

119.  Desoxlption  of  Land. — Description  of  land  in  ejectment, 
if  sufficient  on  the  face  of  the  complaint,  whether  it  will  apply  to  the 
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land  sought  to  be  recovered,  is  a  mixed  issue  of  law  and  fact.     Moss 
V,  Shear,  30  CaL  467. 

120.  Due  Course  of  Lai^  is  a  mixed  question  of  law  and 
fact.  Backus  v,  Shipherd,  11  Wend,  629;  Penniman  v,  Hudson,  14 
Bard,  579;  Thomas  v.  Woods,  4  Cow.  173;  Cumpston  v.  McNair, 
I  Wend,  457. 

1521.  Duly  is  a  mixed  question  of  law  and  fact  Gillett  v.  Fair- 
child,  4  Dento,  83;  Beach  v.  King,  17  Wend,  17;  White  v,  Joy,  3 
Kern,  86. 

1522.  Duly  Convened. — People  v.  Walker,  2  Add,  Pr,  422. 

123.  Insolvenoy. — ^The  question  of  the  insolvency  of  the  maker 
of  a  promissory  note,  not  negotiable  under  the  Statute,  in  suit  against 
the  indorser.    Pococke  v,  Blount,  6  Mo,  338. 

124.  New  Promise. — Where  there  is  a  dispute  as  to  the  facts, 
whether  a  sufficient  promise  has  been  made  to  take  the  case  out  of  the 
Statute.     Clark  v.  Dutcher,  9  Cow.  674. 


CHAPTER  11. 


TRIAL   IN   GENERAL. 


1 .  After  the  complaint  and  answer  are  filed  in  the 
action,  and  all  demurrers,  motions  to  strike  out,  to  amend 
the  complaint  or  answer,  and  all  other  incidental  motions 
are  disposed  of,  the  cause  is  at  issue,  and  ready  for  trial. 
All  actions  are  tried  in  one  of  three  ways:  First,  If  it 
be  an  action  at  law,  and  a  jury  is  not  waived,  it  will  be 
tried  by  a  jury.  Second^  All  equity  actions  are  tried  by 
the  Court.  Third,  Trial  by  referee,  which  is  generally 
done  by  consent  of  counsel,  and  order  of  reference  being 
made  in  pursuance  of  such  consent. 

2.  It  is  not  within  the  scope  of  this  work  to  go 
beyond  the  plain  letter  of  the  law  relative  to  any  matter 
of  pleading  or  of  practice.  Yet  the  question  of  properly 
and  safely  trying  causes  is  one  of  much  importance. 
Experience  has  taught  the  profession  that  there  are 
really  but  two  avenues  open  for  success  at  the  bar, 
relative  to  the  practice  of  the  law;  the  one  is  to  get 
correctly  into  court,  the  other  is  to  get  safely  out  of 
court.  In  other  words,  one  is  to  draw  the  pleadings 
correctly,  and  the  other  to  properly  present  the  facts  of 
the  case,  and  preserve  all  the  legal  rights  of  the  party 
represented  in  the  course  of  the  trial. 

3.  In  either  branch,  the  evidence  of  success  is  the 
result.     By  result  is  meant  the  final  result;  for  it  is  one 
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thing  to  win  a  cause,  and  quite  another  thing  to  win  it 
and  yet  keep  the  record  free  from  error,  so  that  on 
appeal  the  judgment  below  will  not  be  reversed. 
Remote  as  well  as  immediate  consequences  must  be 
guarded  against.  He  who  tries  his  cause  with  the  sole 
idea  of  gratifying  the  prejudices  of  listening  friends,  or 
of  tickling  the  ears  of  unlearned  jurors,  often  in  the  end 
loses  what  a  more  careful  and  less  ornate  display  might 
have  secured  to  his  client. 

DUTIES   OF   CLERK. 

4.  The  clerk  shall  enter  all  causes  on  the  calendar 
of  the  court  according  to  the  date  of  issue.  Causes  once 
placed  on  the  calendar  for  a  general  or  special  term,  if 
not  tried  or  heard  at  such  term,  shall  remain  upon  the 
calendar  from  court  to  court,  until  finally  disposed  of. 
(Ca/.  Pr.  Acty  §  156.)  Counsel  have  a  right  to  rely  on 
the  presumption  that  the  causes  upon  the  calendar  will 
be  heard  in  their  regular  order,  and  to  act  upon  that 
belief  in  calculating  how  long  they  will  have  for  prepara- 
tion. (Belmont  v.  Erie  R.R.  Co*,  52  Barb.  637.)  The 
Clerk  shall  keep  among  the  records  of  the  court  a  reg- 
ister of  actions.  He  shall  enter  therein  the  title  of  the 
action,  with  brief  notes  under  it,  from  time  to  time,  of 
all  papers  filed,  and  proceedings  had  therein.  CaL  Pr. 
Act,  §  528. 

5.  When  a  jury  is  waived,  and  the  whole  case  is 
tried  before  the  Court,  the  record  should  show  whether 
the  trial  was  confined  to  the  equitable  defenses  alone,  or 
included  all  the  defenses  in  the  cause.  It  should  dis- 
tinctly appear  that  the  equitable  defenses  were  first  tried 
and  disposed  of,  or  that  all  the  issues  were  submitted 
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and  tried  together.  In  the  natural  order,  it  was  the  duty 
of  the  Court  first  to  try,  and  decide  upon  the  equitable 
defense,  before  proceeding  with  the  action  at  law.  So 
held  in  an  action  where  the  judgment  enjoined  the 
pl&intiff  from  setting  up  a  particular  title,  without  finally 
deciding  the  title  or  right  of  possession  of  the  parties  to 
the  land  in  controversy.    Martin  v.  Zellerbach,  Cal.  Sup. 

a.,  yui.  t:,  1869. 

CONTINUANCE. 

6.  The  cause  having  come  on  for  trial,  one  of 
the  parties,  not  being  ready  for  such  trial,  can  move  the 
Court,  upon  affidavit,  for  a  continuance,  on  any  one  of 
the  following  grounds:  Fir  sty  Absence  of  witnesses  or 
witness.  Second,  For  any  other  reason  which  would, 
if  the  case  were  forced  to  trial,  be  subversive  of  the  ends 
of  justice — e.g.,  sickness  of  counsel,  or  of  the  parties,  or 
a  party  to  the  action,  etc.  etc. 

7.  The  granting  or  refusing  a  continuance  is  in 
the  sound  discretion  of  the  Court,  and  not  subject  to 
review,  except  in  cases  of  gross  abuse  of  that  discretion. 
Consult  the  following  authorities  on  the  subject: 
(Wilson  V.  McDonald,  CaL  Sup.  Ct.,  Jul.  71,  1869; 
Frank  v.  Brady,  8  CcU.  47;  Musgrove  v.  Perkins,  9  Id. 
211;  Pilot  Rock  Creek  Canal  Co.  v.  Chapman,  \\  Id. 
161;  People  V.  Gaunt,  2"^  Id.  156;  Griffin  v.  Polhemus, 
20  Id.  180;  Hastings  v.  Hastings,  31  ^.  95;  Harper  v. 
Lamping,  33^.  641;  Carey  v.  P.  and  C.  Petroleum 
Co.,  Id.  694;  Freleigh  v.  The  State,  8  Mo.  606;  Scogin 
V.  Hudspeth,  3  /^f.  123;  Chambers  v.  Lane,  5  Id.  289; 
Beatty  v.  Sylvester,  3  Nev.  228;  Choat  v.  Bullion  Min. 
Co.,  I  Id.  yy,  Ogden  v.  Payne,  5  Cow.  15;  Reynard  v. 
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Bicknell,  4  Pick.  301;  Barker  v.  Haskell,  9  Cush.  218; 
Leggett  V.  Boyd,  3  Wend.  376;  Congar  v.  Galena  R.R. 
Co.,  17  Wis.  477;  Berger  v.  Harrison,  i  Overt.  485; 
Evans  v.  Boiling,  5  Ala.  550;  Planters'  and  Merchants' 
Bank  v.  Walker,  7  Ala.  926;  Dulany  v.  Boston,  2  Har- 
ring.  350;  Campbell  v.  Strong,  Hempst.  2  65 ;  McCracken 
V.  Church,  i  A.  K.  Marsh.  273.)  They  are  extremely 
liberal  in  granting  adjournments.  (Turner  v.  Morrison, 
II  Cal.  21.)  It  is  error  to  refuse  a  continuance  when 
a  good  cause  is  shown.  (Moore  v.  McCulIoch,  6  Mo. 
444;  Tunstall  v.  Hamilton,  8  Id.  500.)  A  continuance 
relating  back  may  be  entered  at  any  time  to  effect  the 
purposes  of  justice.  Sheppard  v.  Wilson,  6  How. 
U.S.  260. 

J^o.  1017. 

Affidavit  fgr  Continuance, 
[Title.] 

[Venue.] 

C.  D.,  being  duly  sworn,  deposes  and  says: 

I.  That  he  is  the  defendant  in  the  above  entitled 
action^ 

II.  That  he  cannot  safely  go  to  trial  at  this  term  of 

of  this  Court,  on  account  of  the  absence  of 

and ,  .who  are  material  witnesses  for  defendant. 

III.  That  subpoenas  in  said  cause  were  duly  issued 
by  the  Clerk  of  this  Court,  and  by  this  defendant  placed 

in  the  hands  of ,  the  Sheriff  of  said  County,  on 

the day  of ,  1 8 . . ,  for  service  on  the  said 

and  

IV.  That  on  the  ....  day  of ,18..,  said 
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«  • 


subpoenas  were  personally  served  on  the  said 

and ,  in  said  County. 

V.  That  said  subpoenas  required  the  said  witnesses 
to  be  present  in  court  at  the  hour  of  ... .  o'clock  a.m. 

of  this  the  ....  day  of ,  1 8 .  . ,  to  testify  on 

behalf  of  defendant. 

VI.  That  the  evidence  of  each  of  said  witnesses  is 
material  for  defendant's  defense. 

VII.  That  he  will  prove  by  said  witnesses  [here  state 
the  evidence  each  will  give,  naming  him]. 

VIII.  That  said  facts  which  defendant  can  prove  by 
said  witnesses  cannot,  to  his  knowledge,  be  proven  by 
any  other  persons. 

IX.  This  affidavit  is  not  made  for  delay  merely,  but 
that  justice  may  be  done  in  the  premises;  and  affiant 
verily  believes  that  if  this  cause  be  continued  for  this 
term  of  this  Court,  he  will  be  able  to  have  the  said  wit- 
nesses present  at  the  next  term  thereof. 

l/uraf.]  [Signature.] 


Note. — No  notice  of  an  application  for  continuance  is  generally 
given;  the  application  is  usually  made  when  the  cause  comes  on  for 
trial;  sometimes,  however,  the  application  is  made  before  the  day  of 
trial,  so  that  no  preparation  for  trial  need  be  made. 

8.  Affidavit  must  State. — Fi'rsf,  That  the  evidence  designed 
to  be  obtained  is  material.  (Hawley  v.  Stirling,  2  Cal,  470;  Berry  v. 
Metzler,  7  Id,  418;  Harper  z;.  Lamping,  33  Cal,  641;  Ward  v.  Mooney, 
Wash,  Terr,  123;  Ballston  Spa  Bank  z*.  Marine  Bank,  16  Mo.  120; 
Bruton  v.  State,  21  Tex,  337;  McDonald  v.  Smith,  21  Ark.  460;  Fake 
V,  Edgerton,  6  Duer,  653.)  Second,  That  the  evidence  designed  to  be 
obtained  is  not  cumulative.  (People  v.  Quincy,  8  Cai.  89;  Pierce  v. 
Payne,  14  Id.  419;  People  v.  Gaunt,  23  Id.  156;  Pope  v.  Dalton,  31 
Id,   218.)      TAird,   That  affiant  cannot  prove  the  same  matters  by 
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Other  witnesses.  (Harreli  v.  Durrance,  9  F/or,  490.)  Or,  that  he 
cannot  safely  proceed  to  trial  without  his  evidence.  (Harreli  v,  Dur- 
rance,  9  Fhr.  490.)  Fourth^  The  afl&davit  should  show  that  there  is  a 
reasonable  prospect  of  obtaining  the  testimony  at  some  future  time 
Richardson  ».  People,  31  RL  170.)  An  affidavit  which  states  that  the 
applicant  knows  of  witnesses  in  the  State  by  whom  the  material  facts 
can  be  proved  is  insufficient.  (Thompson  v.  Lord,  14  Iowa  (6  With,) 
591.)  Fifths  That  due  diligence  has  been  used  to  procure  the  witness; 
{CaL  Pr.  Aft^  §  158;  People  v.  Baker,  i  CaL  404;  Pierson  v,  Hol- 
brook,  2  CaL  598;  Kuhland  v,  Sedgwick,  17  Id,  123;  People  ».  Wil- 
liams, 24  Id,  31;  McLanev.  Harris,  i  Mo,  700;  Dame  v,  Broadwater, 
^Mo.  18;  Roederz;.  Brown,  Wash.  T,  132;  Kelly  i'.  Saunders,  Z^Mo, 
200;  Nilesz^.  Danforthy  32  ///.  59;  Fonshee  v,  Lee,  4  Cal,  279;  Moore 
V,  McCuUough,  6  Mis,  444;  Muggz^.  Graves,  22  Ind,  236;)  and  the 
character  of  that  diligence.  (People  v,  Thompson,  4  Cal,  240;  Peo- 
ple V,  Quincy,  8  Id,  89;  Pierce  v,  Payne,  14  Id,  420.)  Sixth,  And 
he  must  name  the  place  of  residence  of  said  absent  witness.  (Harper  v. 
Lamping,  33  Cal,  641;  Richardson  ».  People,  31  ///.  170;  Webb  i^. 
State,  21  Ind,  236.)  And  the  Court  may  also  require  the  moving  party 
to  state  on  affidavit  the  evidence  which  he  expects  to  obtain.  (Cal,  Pr, 
Act,  §  158;  Bruton  v.  State,  21  Tex,  337;  Winslow  v,  Bradley,  15  Wis. 
394.)  Seventh,  That  application  is  not  made  for  delay  merely.  (People 
V.  Thompson,  4  Cal,  238;  People  v.  Quincy,  8  Id,  89;  Pierce  v, 
Payne,  14  Id,  420.)  Eighth,  That  a  party  has  a  good  and  substantial 
cause  of  action  or  defense  on  the  merits.  {Rules  of  Court,  San  Fran. 
Co.  xli.;  Balston  Spa  Bank  v.  Marine  Bank,  16  Wis,  120.)  Where 
an  affidavit  for  a  continuance  is  filed,  the  Court  should  not  permit  it  to 
be  strengthened  by  other  affidavits  of  the  same  person.  The  State  v. 
Buckner,  25  Mo.  167. 

9.  Continuanoe  Refliaed. — A  conUnuance  will  not  be  granted 
solely  to  allow  a  party  to  obtain  evidence  on  a  point  rendered  immate- 
rial by  his  own  answer.  (Ballston  Spa  Bank  v.  Marine  Bank,  16  Wis. 
120.)  Continuance  will  not  be  granted  to  the  prejudice  of  the  oppo- 
site party,  when  the  applicant  has  been  guilty  of  negligence.  (Dulany 
V.  Boston,  2  Marring.  350.)  A  party  who  takes  no  steps  to  obtain  the 
deposition  of  a  witness  whom  he  knows  to  be  a  seafaring  man,  is  not 
entitled  to  a  continuance  for  absence  of  such  witness.  (Deanes  v. 
Scriba,  2  Call.  415.)  So,  where  a  party  neglects  to  subpoena  a  witness, 
relying  on  his  promise  to  attend.  Freeland  v,  Howell,  Anth. 
N.P.  272. 
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10.  Costs. — In  general,  taxable  costs  are  the  only  terms,  payment 
of  which  should  be  imposed  as  a  condition  of  putting  off  a  trial.  (Hall 
V.  Dwinell,  lo  Wend,  628;  Patton  v.  Blackwell,  2  Tenn.  114.)  And 
only  costs  incurred  with  reference  to  the  particular  circuit.  (Morrell 
V.  Gould,  5  Iftiif  553.)  And  when,  after  postponement  on  defendant's 
application,  the  cause  went  over  again  because  of  Judge's  illness,  he 
was  not  properly  chargeable  with  costs  of  the  circuit.  (2  Wend,  286; 
Bagley  v.  Ostrom,  5  fftily  516.)  So,  where  the  cause  goes  off  at  the 
circuit  because  plaintiff  is  not  ready.     Jackson  v.  Breese,  6  Cow.  42. 

U.  Meotion  Cases. — ^The  County  Judge,  at  chambers,  has  no 
power  to  grant  a  continuance  in  an  election  contest  where  trial  was  set 
at  a  future  day.     Norwood  v.  Kenfield,  34  CaL  329. 

12.  Grounds  for  Continuanoe. — ^The  absence  of  evidence  is 
a  ground  for  continuance.  (Cal,  Pr,  Act,  §  1 58.)  The  same  in  actions 
of  an  equitable  as  in  those  of  a  legal  character.  (Howard  v.  Freeman, 
3  Alb,  Pr,  (N.S.)  292.)  But  a  continuance  for  absence  of  witness  will 
not  be  granted  where  only  two  days  have  intervened  between  issuance 
of  subpoena  and  application  for  continuance.  (Parker  v,  Campbell,  21 
Tex,  763.)  Newly  discovered  evidence  is  also  a  ground  for  continu- 
ance. (Barry  v.  Metzler,  7  Cai,  418;  AUcorn  v.  Rafferty,  4  ^-^. 
Marsh,  220.)  So,  surprise  is  a  ground  for  continuance.  (Ross  v,  Aus- 
tin, 2  Cal,  183;  Polkz;.  Coffin,  9  /</.  58;  People  v.  Holden,  28  Cal, 
1 24;  Shellhouse  v.  Ball,  29  Cal,  608;  cited  in  Doyle  v.  Sturlia,  Cal,  Sup, 
C/.,  yul.  7!,  1 869 . )  As  by  withdrawal  of  demurrer,  and  a  replication  filed 
initsstead.  (Risheri^.Thomas,  i  Jlie'.  739.)  Or  where  a  pleading  is  amend- 
ed in  a  matter  of  substance.  (Tunstall  v.  Hamilton,  8  Mo,  500; 
Tourtelot  v,  Tourtelot,  4  Mass.  506.)  So,  on  re-apportionment  of 
causes.  (Elliott  v,  Cadwallader,  14  Iowa,  67.)  So,  also,  the  want  of 
preparation  for  trial  is  a  ground  for  continuance.  Turner  v,  Morrison, 
II  Cal,  21.)  The  withdrawal  of  a  juror  is  a  ground  for  continuance. 
(Benedict  v,  Cozzens,  4  Cal,  381;  Scofield  v,  Settley,  31  III,  515.) 
Motion  for  continuance  for  surprise  must  be  supported  by  affidavit 
(People  V,  Symonds,  22  Cal,  348.)  The  attendance  of  a  member  of 
the  Legislature  on  its  session  may  be  a  ground  for  a  continuance  of  a 
cause  in  which  he  is  a  defendant.  (Johnson  v,  Oflatt,  4  Mel.  (Ify.) 
1 9.)  But  it  has  been  held  in  California  that  the  voluntary  absence  of  a 
defendant  on  important  business  is  no  ground  for  a  continuance. 
(Wilkinson  v.  Parrott,  32  Cal,  102.)  A  cause  may  be  continued  after 
a  hearing,  for  further  proof.    (Washburne  v.  Holmes,  Wright,  (iT,) 
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In  Vermont,  where  all  the  parties  in  interest  are  not  before  the  Court,  the 
case  may  be  continued  to  bring  them  there.  (Beardsley  v.  Knight,  lo 
Verm,  185.)  A  party  who  is  unprepared  for  trial  at  the  time  of  calling 
the  case  should  move  for  a  continuance.  Turner  v,  Morrison,  1 1 
CaL  21. 

18.  Insufficient  Grounds. — ^Voluntary  absence  of  defendant  on 
important  business  is  no  ground  for  continuance.  (Wilkinson  v,  Parrott, 
32  CaL  102.)  Nor  is  a  mistaken  advice  of  counsel  to  his  client  not  to 
prepare  for  trial.  (Musgrove  ».  Perkins,  9  Ca/.  211.)  Voluntary  ab- 
sence of  attorney  no  cause  for  continuance.  (Haight  v.  Green,  19  Cal. 
113;  Adams  ».  Adams,  i  Duval  {Ky,)  167.)  When,  through  the  in- 
advertence of  a  party,  he  is  unable  to  produce  evidence  which  is  in  his 
own  possession,  no  continuance  will  be  granted.  (Kuhland  v,  Sedg- 
wick, 17  Cal.  123.)  The  absence  of  a  transient  witness,  whom  the  party 
had  an  opportunity  of  examining  before  the  trial,  is  no  cause  for  put- 
ting ofif  the  trial.  (McNay  v.  Marine  Ins.  Co.,  2  CaL  384.)  It  is  no 
ground  for  a  continuance  that  a  material  witness  for  the  applicant  is  in 
another  county  in  this  State,  where  the  applicant  has  taken  no  steps  to 
procure  his  deposition,  because  he  saw  the  witness,  several  weeks  before, 
and  the  witness  promised  to  be  present  at  the  trial.  (Lightner  v,  Man- 
zell,  35  CaL  552.)  Nor  that  the  applicant  was  informed  by  his  attor- 
neys, several  weeks  before  the  term,  that  the  case  could  not  be  tried  at 
that  term,  and  that  such  attorneys  reside  at  a  great  distance  and  are  not 
present,  and  their  attendance  cannot  be  procured.  Lightner  v,  Men- 
zell,  35  CaL  552. 

14.  Insufficient  Statement. — In  application  for  continuance, 
the  allegation  that  a  party  has  used  all  the  diligence  in  his  power  is  not 
sufficient.  It  should  be  shown  to  the  Court  of  what  such  diligence 
consisted;  whether  by  exhausting  the  process  of  the  Court,  or  otherwise. 
(People  V.  Thompson,  4  CaL  241.)  For  the  same  reason,  if  a  party 
states,  on  information  and  belief,  that  he  can  procure  the  personal 
attendance  of  a  witness  from  a  distant  foreign  country,  he  should  set 
forth  the  reasons  for  the  belief,  and  the  nature  of  his  information,  that 
the  Court  may  decide  whether  or  not  there  is  reasonable  ground  to 
believe  that  the  witness  will  attend.  (People  v.  Francis,  CaL  Sup.  CL, 
Jul,  7*.,  1869.)  Inconvenience  to  prepare  for  hearing  is  not  a  good 
ground  for  postponement  of  the  argument.    Bank  of  Salina  v.  Alvord, 

iiN.r.  684. 

15.  Stlpulatloa. — A  continuance  may  be  granted  on  consent  of 
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parties,  reduced  to  written  stipulations  therefor;  but  an  agreement  of 
counsel  for  the  continuance  of  a  cause,  not  reduced  to  writing,  will  not 
be  regarded  by  the  Court.  (Peralta  v,  Mariea,  3  Cal,  187.)  A  de- 
fendant dangerously  ill  may  be  required,  as  a  condition  of  postponing 
the  trial,  to  stipulate  that  his  death  before  the  next  circuit  shall  not 
abate  the  cause.    Ames  v,  Webbers,  10  Wend.  575. 

16.  Preventing  a  Continuance. — If  the  adverse  party  there- 
upon admits  that  such  evidence  would  be  given,  and  that  it  be  considered 
as  actually  given  on  the  trial,  or  offered  and  overruled  as  improper,  the 
trial  shall  not  be  postponed.  (Cai.  Pr.  Act,  §  1 58;  Blankman  v,  Vallejo, 
15  CaL  645;  Boggs  ».  Merced  Min.  Co.  14  /</.  358;  O'Neil  v,  N.Y. 
and  Silver  Peak  Min.  Co.,  3  Nev,  141.)  The  affidavit  thereupon  be- 
comes evidence,  but  not  conclusive  proof  of  its  contents.  (/^.)  The 
admission  of  counter  affidavits,  on  a  motion  for  a  continuance,  is  in  the 
sound  discretion  of  the  Court.  (Riggs  v,  Fenton,  3  Mo,  28;  Anony- 
mous, 3  Day,  308.)  That  they  cannot  be  read,  see  (Manning  v,  Jam- 
eson, I  Cranch  C  C/.  285.)  Where  a  continuance  was  granted  for 
seven  days,  against  the  objections  of  respondent,  and  without  affidavits: 
Held,  that  it  operated  a  discontinuance  of  the  proceeding.  Keller  9. 
Chapman,  34  CaL  635. 

17.  Waiver  of  Rights.— Where  the  plaintiff  to  an  action,  with 
full  knowledge  of  his  right  to  proceed  to  trial  only  at  his  own  option 
against  the  defendants  served,  and  of  the  fact  that  no  service  had  been 
made  upon  one  of  the  defendants,  who  had  left  the  State,  and  that  no 
issue  had  been  joined  as  to  him,  first  agreed  with  the  defendants  served, 
without  reservation,  that  the  issue  between  him  and  th^m  should  be  set 
for  trial  at  a  particular  day,  then  asked  and  obtained  a  continuance  for 
the  reason  solely  that  his  witnesses  were  not  present,  and  in  considera- 
tion of  such  continuance,  by  consent,  agreed  of  record  that  the  case 
should  be  set  for  trial  and  be  tried  on  a  particular  day:  Held,  that  this 
state  of  facts  clearly  constituted  a  waiver  by  plaintiff  of  his  right  to  de- 
lay the  trial  until  said  other  defendant  had  been  served  or  issue  joined  in 
respect  to  him.     Meagher  v.  Gagliardo,  35  CaL  602, 


CHAPTER  III. 


TRIAL    BY   THE   COURT. 


1.  Issue  being  joined,  and  no  continuance  being 
granted,  either  party  may  bring  the  issue  to  trial,  or  to 
a  hearing,  and  in  the  absence  of  the  adverse  party,  un* 
less  the  Court  for  good  cause  otherwise  direct,  may 
proceed  with  his  case,  and  take  a  dismissal  of  the  ac- 
tion, or  a  verdict,  or  judgment,  as  the  case  may  require. 
Cal.  Pr.  Acty  §  157. 

2.  The  parties  may  waive  a  trial  by  jury,  and  sub- 
mit the  issue  upon  the  pleadings  to  trial  by  the  Court, 
but  it  cannot  be  waived  by  implication.  (Smith  v.  Pol- 
lock, 2  CaL  92;  Russell  v.  Elliot,  Id.  245;  Exline  v. 
Smith,  5  Id.  112.)  The  circumstance  that  a  defendant 
excepts  to  a  finding  of  facts  and  conclusions  of  law  by 
a  jury  does  not  amount  to  a  waiver  of  a  trial  by  jury. 
N.Y.  and  H.  R.R.  Co.  v.  Schuyler,  34  N.Y.  30. 

3.  The  right  of  trial  by  jury  may  be  waived  in  the 
mode  prescribed  by  law.  ( CaL  Pr.  Act^  §  1 79,  Subd. 
I.)  First,  By  failing  to  appear  at  the  trial,  which  op- 
erates as  a  consent  that  issue  be  tried  by  the  Court. 
So,  in  replevin,  when  the  action  is  called;  (Waltham 
V.  Carson,  10  Cal.  178;)  affirmed  in  ejectment  in  (Doll  v. 
Feller,  16  Id.  433;)  and,  generally,  (Gillespie  v.  Ben- 
son, iS  Id.  409;)  even  though  an  answer  be  filed. 
(Zaine  v.  Crowe,  4  Cal.  112.)  Second,  By  written  con- 
sent, in  person,  or  by  attorney,  filed  with  the  Clerk. 
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Thirds  By  oral  consent,  in  open  court,  entered  on  the 
minutes,  Fourthy  By  such  rule  as  the  Court  may  pre- 
scribe. (Ca/.  /v.  Act,  §  179;  N.Y.  Code,  §  266;  Laws 
of  Oregon^  §  215;  Idaho,  §  179;  Arizona,  §  181;  Wash. 
T.  §  220;  2  Whitt.  Pr.  220;  2  TilL  &  Shear.  Pr. 
428;  Smith  V.  Pollock,  2  Cal.  92;  Russell  v.  Elliot,  2 
Cal.  245;  Exline  v.  Smith,  5  /^.  112;  Fire  Department 
V.  Harrison,  2  Hill,  455;  Lewis  z'.  Varnum,  12  -^^^.  /V. 
305.)  Or  by  failure  to  file  with  the  Clerk,  at  least  six 
days  before  the  commencement  of  the  term,  a  notice 
that  a  jury  will  be  required.  (Doll  v.  Anderson,  27  CcU. 
248.)  Though  the  Court  has  a  right  in  such  case  to 
submit  the  issue  of  fact  to  a  jury.  {Id.)  In  New  York, 
a  jury  trial  may  be  waived  by  entering  on  the  trial  of 
an  action  by  the  Court  without  objection,  or  objecting 
by  way  of  motion  to  dismiss  the  complaint  only.  Bar- 
low V.  Scott,  24  N.Y.  40;  Greason  v.  Keteltas,  ly  N.Y. 
498;  affirming  Newcombe  v.  Keteltas,  19  Barb.  608; 
Moffatt  V.  Moffatt,  17  Abb.  Pr.  4;  10  Bosw.  468. 

4.  The  trial  by  jury  does  not  necessarily  attach 
'  in  equity  cases.  (Smith  v.  Rowe,  4  Cal.  7.)  Equit- 
able cases  are  properly  triable  by  the  Court,  and 
the  trial  of  issues  of  facts  by  a  jury  cannot  be  claimed 
as  of  right,  but  rests  in  the  discretion  of  the  Court* 
(Moffatt  V.  Moffatt,  10  Bosw.  468;  17  Abb.  Pr.  4; 
McCarty  v.  Edwards,  24  How.  Pr.  236.)  And  in  chan- 
cery cases  parties  are  not  entitled  to  a  trial  by  jury. 
Walker  v.  Sedgwick,  5  Cal.  192;  Cahoon  v.  Levy,  Id. 
294;  Koppikus  V.  State  Capitol  Commissioners,  16 
Id.  248. 

5.  In  all  cases  at  law,  the  right  of  trial  by  the  Court 
can  be  insisted  on  and  enforced.     (Cahoon  v.  Levy,  5 
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CaL  294;  Grimm  v.  Norris,  19  Id.  140;  Koppikus  v. 
State  Capitol  Commissioners,  16  Id.  248.)  In  such 
cases,  the  right  of  trial  by  the  Court  is  as  a  general  rule 
absolute;  (Wilson  v.  Forsyth,  16  How.  Pr.\  448; 
Draper  v.  Day,  11  How.  Pr.  439;  O'Brien  v.  Bowes,  4 
Bosw.  657;  ID  Abb.  Pr.  106;  Church  v.  Freeman,  16 
How.  Pr.  294;)  and  the  Court  may  in  such  cases  dis- 
regard the  verdict  of  the  jury.  (Goode  v.  Smith,  13 
Cal.  84.)  Nor  is  the  right  affected  by  a  supplemental 
pleading.  (Currie  v.  Cowles,  9  Bosw.  642.)  Nor  by 
amendment  after  issue  joined.  McCarty  v.  Edwards, 
24  How.  Pr.  236. 

6.  A  cause  may  be  submitted  to  the  jury,  no  objec- 
tion being  made  at  the  time,  after  it  has  been  submitted 
to  the  Court  without  a  jury.  (McAllister  v.  Mullanphy, 
3  Mo.  38.)  But  not  after  the  hearing.  (O'Bri^  v. 
Bowes,  4  Bosw.  663.)  In  Missouri,  proceedings  against 
a  constable  for  delinquency  must  be  heard  by  the  Court. 
(Hart  V.  Robinett,  5  Mo.  11;  Hart  v.  Spence,  Id.  17.) 
In  a  case  for  specific  performance  and  damages,  where 
specific  performance  cannot  be  adjudged,  the  case  may 
be  retained  and  sent  to  a  jury  to  award  damages. 
(Lewis  V.  Vamum,  12  Abb.  Pr.  305;  Barlow  v.  Scott,  24 
N.Y.  40;  Stevens  v.  Buxton,  37  Barb.  13;  15  Abb.  Pr. 
352;  see,  also.  See  v.  Partridge,  2  Duer^  463.)  And 
so,  in  a  case  to  reform  a  policy  and  recover  for  a  loss. 
N.Y.  Ice  Co.  V.  N.  West.  Ins.  Co.,  23  N.Y.  357;  12 
Abb.  Pr.  414;  21  How  Pr.  296;  reversing  10  Abb.  Pr. 
34;  13  How.  Pr.  240;  and  overruling  Van  Beck  v. 
Village  of  Rondout,  15  Abb.  Pr.  48. 

7.  Both  legal  and  equitable  relief  may  be  sought  in 

the  same  action,  but  when  plaintiffs  move  a  trial  at  a 

27 
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special  term,  and  defendants  demand  a  jury  trial,  the 
Court  should  direct  the  cause  to  be  tried  by  the  jury. 
(Dairs  v.  Morns,  36  N.Y.  569.)  So,  relief  was  refused 
and  complaint  dismissed  where  plaintiff  elected  to  sue 
as  in  equity,  and  then,  on  failure  at  trial,  wished  the  case 
retained  and  tried  as  at  law.  (Craig  v.  Hyde,  24  Haw. 
P^^  3 1 3')  O^  mixed  issues  involving  a  demand  for 
equitable  relief  or  damages,  the  case  retained  and  sent 
to  a  jury  after  failure  to  establish  former  demand,  on 
trial  by  the  Court.  (Genet  v.  Howland,  45  Barb,  560; 
30  How.  Pr.  360;  Stevenson  v.  Buxton,  15  Abb.  Pr. 
352.)  In  California,  since  the  adoption  of  the  constitu- 
tional amendments  of  1862,  district  courts  have  no 
jurisdiction  to  try  issues  framed  in  probate  courts,  and 
Sections  twenty  and  two  hundred  and  twenty-four  of  the 
Probate  Act  have  become  inoperative.  (Estate  of 
PauUnson,  35  Cal,  509.)  So  held  in  the  probate  of  a 
will.     Id. 
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8.  Upon  the  trial  of  an  issue  of  fact  by  the  Court, 
its  decision  shall  be  given  in  writing,  and  filed  with  the 
Clerk,  within  ten  days  after  the  trial  took  place, 
{Laws  of  Oregofiy  §  215;  Idaho ^  §  180;  Arizonay  §  182; 
Wash.  Terr.  §  221;  McKeon  v.  McDermott,  22  Cal. 
667.)  The  above  section  is  directory  as  to  the  time 
required  for  the  written  decision  to  be  filed.  (Vermule 
V.  Shaw,  4  Cal.  216;  Burger  v.  Baker,  4  Abb.  Pr.  11; 
People  V.  Dodge,  5  Hew.  Pr.  47;  Stewart  v.  Slater,  6 
Abb.  Pr.  84;  Lewis  v.  Jones,  1 3  Abb.  Pr.  427;  O'Brien  v. 
Bowes,  4  Bosw.  663.)  This  section  is  applicable  to 
cases  both  at  law  and  in  equity,  the  rule  laid  down  in 
(Walker  v.  Sedgwick,  5   Cal.  192)   being  changed  by 
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Statute,  Stat,  of  Cal.  1 86 1 ;  Lyons  v.  Lyons,  1 8  CaL 
447;  see,  also,  Duff  v.  Fisher,  15  Id.  375;  Stewart  v. 
Slater,  6  Duer,  83,  102;  Burger  v.  Baker,  4  Abb.  Pr.  1 1 ; 
People  V.  Dodge,  5  How.  Pr.  47, 

9.  If  the  Judge  should  discover  a  clerical  mistake  in 
his  findings,  or  that  he  had  inadvertently  committed  an 
error,  and  should  correct  it  at  the  same  term,  before  the 
entry  of  judgment,  while  the  proceeding  is  still  infieriy 
and  in  such  a  manner  as  not  to  deprive  the  party  of 
opportunity  to  move  for  a  new  trial,  or  abridge  the  time 
for  motion  for  new  trial,  or  cause  him  to  lose  any  other 
right  thereby,  a  new  trial  should  not  be  granted  on  that 
ground,  (Prince  v.  Lynch,  CcU.  Sup.  Ct.^  ytd.  7*., 
1869.)  The  judge  who  tried  the  case  without  a  jury 
did  not  file  his  findings  of  the  facts  until  after  the  judg- 
ment was  entered:  Held^  not  to  be  error,  ( Vermule  v. 
Shaw,  4  CaL  214;  cited  in  Keller  v.  Sutrick,  22  Id.  473-) 
But  a  judge  cannot  change  his  findings  of  facts  in  a 
material  particular  after  the  entry  of  judgment  on  the 
findings  and  the  adjournment  of  the  term;  (Carpentier 
V.  Gardner,  29  Cal.  160;)  but  otherwise  where  a  mis- 
take occurs  in  entry  on  the  record.  (Spanagel  v.  Del- 
linger,  34  Cal.  476.)  Query^  Can  the  Court,  on  the 
argument  of  a  motion  for  a  new  trial,  amend  its  findings 
filed  when  judgment  was  rendered?  Kimball  v.  Loh- 
mas,  31  Cal.  154. 

ID.  The  findings  of  a  court,  like  the  verdict  of  a  jury, 
is  a  matter  of  record,  and  copies  thereof  may  be  suffi- 
ciently authenticated  by  the  certificate  of  the  Clerk. 
(Reynolds  v.  Harris,  8  Cal.  617.)  It  follows,  that  they 
need  not  be  embodied  in  a  statement  or  bill  of  excep- 
tions.    Id. 
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JV*0.    1018. 

Findings  in  Action /or  Divorce, 

[Title.] 

It  appearing  to  the  satisfaction  of  the  Court  that  this 
action  was  duly  commenced  by  the  filing  of  the  com- 
plaint and  the  issuance  of  summons  thereon,  on  the 

day  of ,  1 8 . . ,  and  that  the  defendant, 

C.  D.,  had,  on  the  ....  day  of ,  i8 . . ,  duly 

appeared  in  the  above  entitled  action,  and.  that  on  the 
said  last  mentioned  day  he  filed  his  answer  to  said  com- 
plaint, together  with  his  cross-complaint,  by 

his  attorney,  and  by  consent  of  parties  in  open  court  the 
said  cause  was,  on  the  ....  day  of ,  1 8 . . ,  re- 
ferred to   ,  the  Court  Commissioner  of  this 

Court,  to  take  and  report  in  writing  to  this  Court  the 
testimony  which  might  be  offered  therein  by  either 
party  thereto. 

And  that  afterwards,  on  the  ....  day  of , 

18 . . ,  said ,  as  such  referee,  made  his  report  of 

said  evidence  to  be  filed  herein. 

Whereupon,  on  said  last  mentioned  day,  the  said 
cause  was  duly  submitted  to  the  Court  for  decision  upon 
the  complaint  of  the  plaintiff  and  the  answer  and  cross- 
complaint  of  the  defendant  herein  filed,  and  the  evidence 
so  reported  by  said  referee,  from  which  the  Court  finds 
as  facts  proven  in  the  case: 

I.  That  plaintiff  and  defendant  were  married  one 
with  the  other  at  Washoe  County,  Territory  of  Nevada, 

on   the    ....   day   of ,   18 . . ,  and  cohabited 

together  as  husband  and  wife  from  thence  until  the 
day  of ,  18... 
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2.  That  both  the  plaintiff  and  defendant  are  bona 

fide  residents  of  the  State  of ,  and  have  so 

resided  in  this  State  for  more  than  six  months  continu- 
ously next  before  the  commencement  of  this  action  and 
the  filing  of  the  complaint  herein ;  and  that  at  the  time 
of  the  commencement  of  this  action  the  said  plaintiff 
was  a  bona  fide  resident  of  the  City  and  County 
of 

3.  That  the  plaintiff  and  defendant  have  two  chil- 
dren, issue  of  said  marriage,  viz.:  T.  U.,  aged  .... 
years,  and  V.  W.,  aged  ....  years. 

4.  That  between-the day  of ,  18. ., 

and  the day  of ,  18 . . ,  at  a  lodging  house 

on    Street,  in   the   City   of    ,  the 

plaintiff  A.  B.  committed  adultery  with  one   , 

and  lived  during  said  time  in  adulterous  intercourse  with 

him.     That  on  the    day  of   ,    18 . . ,  or 

thereabouts,  the   plaintiff  A.  B.  lived  in   a  house   of 

prostitution  on Street,  in  said  City  and  County 

of ,  said  house  being  kept  by  one , 

and  that  the  said  plaintiff  again  committed  adultery 
with  divers  persons  at  divers  times.  That  at  divers 
other  times  between  the  said   ....   day  of , 

■  18. .,  and  the day  of 1  18. .,  and  at  the 

following  houses  of  prostitution  in  the  City  and  County 

of ,  to  wit:  at  a  certain  house?  of  prostitution  at 

No , .  .  Street,  and  at  a  certain  other  house 

of  prostitution  at  No , .  Street,  and  at  a 

certain  other  house  of  prostitution  known  as  the  '*  Abbey 

House,"  near ,  and  at  a  certain  other  house  of 

prostitution  kept  by  one ,  on Street, 

and  at  a  certain  other  house  of  prostitution  kept  by  one 
,  on    -Street,  and  at  a  certain  other 
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house  of  prostitution  kept  by  (\ne ,  and  at  a 

certain  other  house  of  prostitution  known  as  " ," 

on Street,  the  plaintiff  A.  B.  repeatedly  com- 
mitted adultery,  with  divers  persons,  and  earned  a 
livelihood  by  habits  of  prostitution. 

5.     That  plaintiff  and  defendant  have  not  cohabited 

with  each  other  since  the  ....  day  of ,18.. 

That  each  and  every  act  of  adultery  was  committed 
without  the  consent,  connivance,  privity  or  procurement 
of  the  defendant,  and  that  the  defendant  has  not 
cohabited  with  the  plaintiff  since  his  discovery  of  said 
adultery.  That  the  plaintiff  is  and  has  been  for  a  long 
time  past  an  abandoned  woman,  addicted  to  the  use  of 
intoxicating  drinks,  and  that  she  is  a  person  by  charac- 
ter, disposition,  conduct,  temper  and  passions  wholly 
unfit  to  have  the  care,  custody  or  management  of 
children. 

As  conclusions  of  la/iv  from  the  foregoing  facts,  the 
Court  finds;      0*^"^^i 

1.  That  the  tIie fc ^/daflt  is  entitled  to  a  decree  of  this 
Court  dissolving  the^bonds  of  matrimony  heretofore 
existing  between  plaintiff  and  defendant,  decreeing  the 
plaintiff  and  defendant  each  to  be  freed  and  absolutely 
released  from  the  law  bonds  of  matrimony  and  all  the 
obligations  thereof. 

2.  That    the   defendant   C.  D.,   is   entitled   to   be 

awarded  the  sole  charge,  control  and  custody  of  the 

children,  issue  of  said  marriage. 

L.  M., 

[Date.]  District  Judge. 
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JVo.  1019. 

Findings  in  Action  to  Quiet  Title, 


[Title.] 


This  cause  having  been  called  regularly  for  trial  before 
the  Court  (a  jury  trial  having  been  expressly  waived 
by  stipulation  in  writing  of  the  respective  parties  appear- 
ing therein)  [or  as  the  case  may  ie"],  E.  F.,  appeared  as 
attorney  for  the  plaintiff,  and  G.  H.  appeared  as  attor- 
ney for  defendant.  And  the  Court  having  heard  the 
proofs  of  the  respective  parties,  and  considered  the 
same,  and  the  records  and  papers  in  the  cause,  and  the 
arguments  of  the  respective  attorneys  thereon,  now 
finds  therefrom  the  following  facts: 

I.  That  this  cause  was  commenced  in  this  Court  by 
the  filing  of  the  complaint,  and  the  issuing  of  a  sum- 
mons thereon,  on  the  ....  day  of ,  18 . . . 

II.  That  thereafter,  to  wit:  [date"],  said  summons  was 
served  upon  the  defendant  C.  D.  personally,  in  this 
City  and  County,  by  the  Sheriff  of  said  City  and  County, 
as  appears  by  his  return  on  file. 

III.  That  thereafter,  to  wit,  on  the  ....  day  of 
,  1 8 . . ,  it  having  been  proved  to  the  satisfaction  of 

the  Judge  of  this  Court,  by  the  affidavit  of  the  plaintiff  in 
this  suit,  now  on  file  herein,  that  after  due  diligence  and 

inquiry  made  by  plaintiff,  the  defendant could 

not  be  found  in  this  State;  and  it  further  appearing,  from 
said  affidavit  of  said  plaintiff,  and  from  the  complaint 
herein  verified  by  the  plaintiff,  and  taken  as  further  affi- 
davit, that  said  plaintiff  has  a  good  cause  of  action  in 
this  suit  against  each  and  all  of  said  defendants,  it  was 
thereupon  ordered  by  the  Court  that  the  said  summons 
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should  be  served  upon  the  said  defendants , 

by  publication  thereof  in  the  Daily ,  a  news- 
paper published  in  said  City  and  County,  once  a  week, 
for  three  months.  And  that,  pursuant  to  the  aforesaid 
order,  the  said  summons  was  published  in  said  news- 
paper at  least  once  a  week,  consecutively,  and  continu- 
ously, from  the day  of ,  i8 . . ,  the  proof 

of  said  publication  by  said  summons  being  made  by 

the  affidavit  of ,  a  competent  witness,  now  on 

file  herein,  said ,  being  the  principal  clerk  of 

the  printers  of  said  newspaper  during  the  period  of  said 
publication,  and  having,  charge  thereof. 

IV.  That  the  plaintiff  entered  into  actual  possession 
of  all  the  lots,  land,  and  premises  described  in  the  com- 
plaint, on  or  about  the day  of ,  in  the 

year  of  our   Lord  one  thousand  eight   hundred  and 

,  claiming  it  in  his  own  right;  and  the  said 

plaintiff  has,  ever  since  the  date  last  aforesaid,  occupied, 
used,  and  cultivated  said  land,  having  and  keeping 
within  a  substantial  enclosure,  using  and  claiming  the 
same,  in  his  own  right,  from  that  date  to  the  present  time, 
adversely  to  all  the  world,  and  especially  as  against  the 
defendants. 

V.  That  neither  one  of  all  the  defendants  mentioned 
in  the  complaint  has  been  in  the  possession  of  any 
part  of  the  demanded  premises  since  the day  of 

,  1 8 .  . ;  and  that  the  plaintiff  first  entered  upon 

said  premises  justly  and  lawfully,  and  not  as  a  tres- 
passer as  against  the  rights  of  any  or  either  of  said  de- 
fendants, or  of  those  under  or  through  whom  they 
claim. 

VI.  That  the  whole  of  the  land  described  in  the 
complaint  lies  within   the   City  and    County  of  San 
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Francisco,  and  within  the  limits  of  what  is  usually 
and  properly  known  as  and  called  the  Van  Ness 
Ordinance. 

VII.  That  all  the  issues  of  fact  raised  by  the  plead- 
ings in  this  cause  are  hereby  found  and  decided  in 
favor  of  plaintiff,  and  against  the  defendants,  and  each 
and  all  of  them. 

As  conclusions  of  law  from  the  foregoing  facts,  the 
Court  now  hereby  finds  and  decides: 

I.  That  the  plaintiff  is  the  pwner  in  fee  simple,  and 
entitled  to  the  possession  of  all  the  lots,  tracts,  and  par- 
cels of  land,  as  the  same  are  described  in  his  complaint 
on  file  herein,  as  against  the  defendants  all  and  sever- 
ally, and  all  person^  claiming  or  to  claim  the  same,  or 
any  part  of  said  land,  under  them,  the  said  defendants, 
or  either  of  them,  and  that  neither  one  of  said  defend- 
ants has  any  right,  title,  or  interest  in  or  to  said  land, 
or  any  part  thereof. 

II.  That  the  plaintiff  is  entitled  to  a  decree,  as  prayed 
for  in  his  complaint,  to  quiet  his  title  to  said  land, 
against  said  defendants,  and  each  of  them,  and  all  per- 
sons claiming  or  to  claim  the  same,  or  any  part  thereof, 
under  or  through  the  said  defendants,  or  either  of  them. 

III.  That  the  plaintiff  is  entitled  to  a  judgment  for 
costs,  to  be  taxed  herein  against  only  the  defendants 
who  have  answered  herein  contesting  plaintiff's  rights 
in  said  premises;  and  as  to  the  other  defendants  who 
have  not  answered,  or  who  have  answered  disclaiming, 
costs  are  not  to  be  taxed. 

And  judgment   is   hereby   ordered    to   be   entered 

accordingly. 

[Signature.] 
[Date.] 


42  5  TRIAL   BV   THE    COURT. 

11.  Contract. — In  an  action  on  contract,  the  question  of  waiver 
being  within  the  issue,  and  the  facts  being  all  before  the  referee :  Held^ 
that  his  finding  on  the  question  should  be  sustained,  although  the  ques- 
tion was  not  distinctly  raised  by  the  pleadings.  (Van  Buskirk  v.  Stow,  42 
Barb,  9.)  In  an  action  to  recover  judgment  against  a  municipal  cor- 
poration, for  work  done  on  contracts,  and  warrants  issued  therefor,  if  the 
Court  finds  that  the  warrants  issued  were  issued  after  the  accounts  under 
the  contract  were  audited,  and  were  issued  in  consideration  thereof,  it 
is  a  sufficient  finding  that  the  warrants  were  drawn  for  the  amount  due 
on  the  contracts.  (Argenti  v,  San  Francisco,  30  CaL  458.)  Where 
the  defendant's  liability  depends  entirely  upon  the  fact  of  his  indebted- 
ness to  a  third  party,  the  fact  of  his  indebtedness  is  the  only  fact  to  be 
found.     Smith  ».  Coe,  29  N,Y.  666. 

12.  Conversion. — ^The  legal  effect  of  findings  for  the  defendant, 
on  the  question  of  the  plaintiff's  right  to  the  property,  was  to  entitle  the 
defendants  from  whom  the  property  was  taken  to  its  restoration.  (Wald- 
man  v,  Broder,  10  CaL  378.)  A  finding  that  hay,  alleged  to  have  been 
converted,  was  worth  twenty  dollars  a  ton,  without  finding  the  number 
of  tons  converted,  does  not  entitle  plaintiff  to  a  judgment.  Troy  ». 
Clarke,  30  CaL  419. 

18.  Ejectment. — In  ejectment,  it  is  the  better  practice  for  the 
Court  to  find  upon  the  facts  upon  which  each  party  relies  on  the  ground  of 
title.  (Merrill  v.  Chapman,  34  CaL  251.)  If  the  Court  does  not  find 
any  of  the  facts  respecting  defendant's  claim  of  title,  the  presumption  is 
that  defendant  had  no  title.  (/</.)  If  the  Court,  in  ejectment,  finds  that 
the  defendant  has  no  right  or  title  to  the  premises,  or  to  the  possession 
thereof,  and  plaintiff  is  a  tenant  in  common  in  the  premises  with  the 
estate  of  a  deceased  co-tenant,  and  the  parties  stipulated  during  the  trial, 
as  a  substitute  for  evidence  on  this  point,  that  the  defendant  entered 
under  a  deed  from  the  administrator  of  the  deceased  co-tenant,  and  by 
his  permission,  the  finding  is  contrary  to  the  evidence.  (Carpentier  v. 
Small,  35  CaL  346.)  When  title  is  found  in  one  party,  the  Court  is  not 
required  to  find  the  facts  constituting  the  other  party's  claim  of  title,  but, 
if  requested,  the  better  practice  would  be  to  make  such  finding.  (Burke 
».  Table  Mt  Wat  Co.,  12  Cal,  483;  Meador  ».  Parsons,  19  CaL  294; 
Merrill  v.  Chapman,  34  Id,  251.)  Where  the  Court  finds  simply  that 
the  defendant  was  in  possession  at  the  date  of  the  action,  and  that  he 
wrongfully  withheld  the  possession  of  the  same  from  the  plaintiff,  it 
must  be  presumed  at  least  in  favor  of  the  judgment  that  this  holding  was 
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in  subordination  to  the  legal  title.  (Sharp  v,  Daugney,  33  CaL  505; 
Chouquelte  v.  Barada,  23  Afo.  331.)  The  findings  should  state  explicitly 
whether  defendant  was  affected  with  notice  of  the  fraud  of  those  through 
whom  he  claimed  title,  where  notice  of  such  fraud  is  material.  Chouteau 
V,  Nuckolls,  20  Mo,  442.)  Where  a  party  is  in  possession  of  an  enclosed 
portion  of  a  tract,  claiming  the  whole  under  a  deed,  it  is  error  in  the 
Court  to  find  a  constructive  possession  to  the  land  outside  of  the  enclos- 
ure where  the  grantor  in  the  deed  had  not  actual  possession  of  the  whole. 
Walsh  V,  Hill,  CaL  Sup,  C/.,  Oc/.  T.,  1869. 

14.  Faots,  how  Found. — Facts  may  be  found  from  the  plead- 
ings. (McEwen  v.  Johnson,  7  Cal,  258;  Breeze  v,  Doyle,  igld.  loi; 
Rice  V,  Inskeep,  34  CaL  225.)  And  must  be  those  in  issue.  (Allison 
V,  Darton,  24  Afo,  343;  Farrar  v.  Lyon,  ig  Id,  122;  Burger  v.  Baker, 
4  A^,  Pr.  II.)  And  must  cover  all  the  issues.  (Downing  v,  Bour- 
lier,  21  Mo.  149;  Russell  v,  Barcroft,  i  Id,  514;  Attorney-General  v. 
Mayor  of  N.Y.,  12  N.K  Leg,  Ohs,  17;  Chamberlain  v,  Dempsey,  14 
Abb,  Pr,  241;  Griffin  v,  Cranston,  5  Bosw,  658;  Burger  v.  Baker,  4 
Ahb,  Pr,  II.)  And  be  absolute.  Malloy  v.  Wood,  3  Abb,  Pr,  369; 
14  How,  Pr,  67. 

15.  Facts  Left  to  Inference.— To  justify  the  Supreme  Court 
in  inferring  a  material  fact  not  expressed  in  the  findings,  from  others 
which  are  expressly  found,  it  must  appear  that  the  fact  to  be  inferred 
follows  inevitably  from  the  facts  found;  that,  upon  every  conceivable 
theory  of  the  case,  the  non-existence  of  the  fact  to  be  inferred  is  incon- 
sistent with  facts  found.  (Emmal  v.  Webb,  36  CaL  197.)  The  judg- 
ment will  not  be  disturbed  on  an  appeal,  because  all  the  facts  required 
in  law  to  sustain  the  judgment  have  not  been  expressly  found,  if  such 
should  prove  to  be  the  case;  as  to  such  facts,  if  any  there  be,  findings 
which  will  support  the  judgment  are  implied,  unless  we  find  that  some 
facts  have  been  expressly  found  by  the  Court  below  which  are  repug- 
nant to  it.  Shelby  v,  Houston,  CaL  Sup,  CL,  Oct,  T.,  1869;  citing 
CaL  Pr,  Act,  §  180;  Henry  ».  Everts,  30  CaL  426;  Sears  v,  Dixon, 
33  /^.  326;    Morrill  v.  Chapman,  35  Id,  86;    Carpentier  v.  Small, 

^^-  355- 

16.  Findings  Conclusive. — ^The  verdict  of  the  juiy  or  the 
findings  of  the  Court  is  final  and  conclusive  of  the  fact.  (Periy  v, 
Cochran,  i  CaL  180;  Wheeler  v,  Hajrs,  3  /</.  284.)  The  finding  of  a 
court  will  not  be  disturbed,  unless  the  evidence  was  such  that,  if  the 
question  at  issue  had  been  submitted  to  a  jury,  and  they  had  rendered 
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a  verdict  in  accordance  with  the  finding,  the  Court  would  have  set 
it  aside  as  contrary  to  evidence.  (Moore  v,  Murdock,  26  Cal,  514.) 
The  application  of  the  rule  that  findings  will  not  be  disturbed  on 
appeal,  when  there  is  a  manifest  conflict  in  the  evidence,  depends  in 
no  measure  upon  the  question  whether  any  of  the  witnesses  are  inter- 
ested in  the  event  of  the  suit.  The  credit  to  be  given  to  their  testi- 
mony, however  attacked,  must  be  determined  in  the  court  below. 
(Putnam  v,  Lamphier,  36  CaL  151;  consult  ^'Appeal")  If  no  motion 
is  made  for  a  new  trial,  the  findings  of  the  Court  and  verdict  of  the 
juiy  are  conclusive  as  to  the  facts.  (Brown  v,  Tolles,  7  CaL  399; 
Garwood  v,  Simpson,  8  CaL  108;  Rhine  v,  Bogardus,  13  CaL  73; 
Duif  V,  Fisher,  15  CaL  379;  Gagliardo  v,  Hoberlin,  18  CaL  395; 
Allen  V,  Tennon,  27  CaL  68.)  Or  where  they  are  not  excepted  to. 
Gray  v.  Moss,  ^^  2d,    125. 

17.  Finding  Contrary  to  Stipulation. — If  the  finding  of  a 
fact  on  a  material  point  is  contraiy  to  a  stipulation  of  the  parties  made 
in  the  course  of  the  trial  as  a  substitute  for  evidence,  a  new  trial  will 
be  granted,  on  the  ground  that  the  finding  is  contrary  to  the  fact  as 
stipulated,  and  therefore  unsupported  by  the  evidence.  Carpentier  v. 
Small,  35  CaL  346. 

18.  Findings^  when  not  Necessary. — When  the  facts  are 
admitted  or  not  denied  in  the  pleadings.  (Swift  v,  Muygridge,  8  CaL 
445;  Fox  V.  Fox,  25  CaL  587;  Burnett  z/.  Steams,  33  Cal,  468;  Green 
V,  Clark,  31  Cal,  591;  >tosler  v,  Haynes,  2  Nev,  53;  Downer  z;.  Sex- 
ton, 17  Wis.  29;  Carlisle  z^.  Melhern,  19  Mo,  56.)  Or  when  judg- 
ment is  rendered  on  the  pleadings.  Taylor  v.  Palmer,  31  CaL  242; 
Nosier  v,  Haynes,  2  Nev,  56. 

• 

19.  Forcible  Entry  and  Detainer. — ^Where  several  persons 
ousted  the  plaintiff,  in  forcible  entry  and  detainer,  and  only  one  is  sued, 
the  Court  should  not  instruct  the  juiy  to  find  for  the  plaintiff  if  he  was 
in  possession  and  was  ousted;  the  words  "  by  defendant  "  should  be 
inserted  in  the  instruction  after  the  word  "  ousted."  Ross  v.  Road- 
house,  36  CaL  580. 

20.  Fraud. — A  special  finding  on  the  question  of  fraud  should 
always  be  taken.  (Davis  v.  Robinson,  10  CaL  411;  Gillan  v,  Metcalf, 
7  Id,  137.)  Where  an  infant  files  a  bill  to  set  aside  a  decree  for  fraud 
in  fact  in  procuring  it,  and  for  fraud  because  the  decree  does  not 
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reserve  to  the  infant  a  day  in  court  after  coming  of  age  to  contest  it, 
and  the  Court  finds  against  the  infant  on  his  chaige  of  fraud  in  fact, 
the  finding  is  conclusive  of  the  whole  case,  unless  there  is  a  very  clear 
mistake  of  the  Court  as  to  the  fact  of  fraud.  (Regla  v,  Martin,  19 
Cal.  463.)  In  an  action  against  an  attorney  to  set  aside  certain  con- 
veyance of  property  made  to  him  by  his  client,  on  the  ground  of  fraud 
practiced  by  the  attorney  in  their  procurement,  and  inadequncy  of  con- 
sideration, if  to  the  contrary,  it  be  found  that  said  consideration  was 
fall  and  adequate,  and  that  the  client  was  willing  to  sell  the  property, 
then  the  further  finding  by  the  Court  that  there  was  no  fraud  practiced 
by  the  attorney  becomes  immaterial  for  all  purposes  of  the  appeal  by 
plaintiff.     Kisling  v.  Shaw,  33  Cal,  425. 

520.  General  and  Special  Pleadings. — ^The  decision  need  not 
do  more  than  find  generally.  (Johnson  v,  Whitlock,  3  Ktrn,  334;  Otis 
V,  Spencer,  i6N,V,  610;  6  Abb.  Pr,  127;  15  Haw,  Pr.  425.)  But  when 
the  Court  sits  as  a  jury  in  the  trial  of  a  cause,  it  must  in  all  cases  find  the 
facts  specially.  (Breeze  v,  Doyle,  1 9  CaL  loi .)  If  discrepancy  exists  be- 
tween the  special  and  general  findings  in  a  case,  the  special  findings  must 
control.  (Leese  v,  Clark,  20  CaL  387;  Hidden  v.  Jordan,  28  Id,  301.) 
Findings  stating:  First,  That  the  material  allegations  in  plaintiff's 
complaint  and  replication  are  true;  Second y  That  the  material  allega- 
tions in  defendant's  answer  are  not  true;  are  insufficient  in  not  specify- 
ing distinctly  the  allegations  which  are  material.  (Breeze  v,  Doyle,  19 
CaL  loi.)  A  general  finding  by  the  Court,  that  "all  the  allegations  and 
averments  in  plaintiff's  complaint  are  true,  and  that  all  in  the  answer 
are  untrue,"  is  sufficient  and  conclusive  of  all  the  material  issues  made 
by  said  pleadings.  (Praliis  v.  Pacific  G.  and  S.M.  Co.,  35  CaL  30; 
Downer  v.  Sexton,  17  Wis,  29.)  Where  a  judgment  for  plaintiffs  is 
rendered  upon  general  or  special  findings  for  them,  without,  however, 
containing  any  reference  to  or  express  findings  upon  issues  tendered  by 
the  answer  in  bar  of  the  action,  it  will  be  presumed  that  all  the  ten- 
dered issues  were  found  against  the  defendants.  Steinbach  v.  Krone, 
36  CaL  303. 

!21.  Jurisdiction. — If  the  findings  of  the  Court  be  that  defend- 
ant was  duly  served  with  process,  it  is  sufficient  to  establish  the  fact  of 
jurisdiction  on  that  ground.    Lick  v.  Stockdale,  18  CaL  219. 

22.  Membership  in  Gompany. — ^Where  one  defendant  pleads 
that  he  is  not  a  member  of  the  company  sued,  and  the  Court  finds  that 
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the  allegations  of  the  complaint  are  true,  and  that  he  is  a  member  of 
the  company,  as  to  plaintiff,  Parke,  the  finding  is  sufficient  Parke  v. 
Hinds,  14  Cai-  415. 

28.  Money  Deposit. — ^The  finding  of  the  Court  that  money 
was  deposited  with  one,  to  be  held  by  him  on  deposit,  and  in  trust  for  a 
party,  is  not  open  to  the  objection  that  it  does  not  specify  the  kind  of 
deposit.    Schroeder  v.  Jahns,  27  Cal,  274. 

24.  Note. — Where  the  declaration  was  upon  a  note,  and  the 
Court  found  that  the  note  was  never  given,  but  that  the  indebtedness 
was  for  merchandise  sold :  Jleldy  that  the  finding  was  against  the  aver- 
ment, and  could  not  support  the  judgment.  Lewis  v,  Myers,  3 
Cai.  475. 

25.  Note  and  Mortgage. — That  "it  appears  from  the  note  and 
mortgage  sued  on  that  there  was  due  plaintiff,  at  the  date  of  the  com- 
mencement of  this  suit,  for  principal  and  interest  upon  the  debt  and 
mortgage  mentioned  and  set  forth  in  the  complaint,  the  sum  of  $2,000,'' 
it  is  ordered,  etc.,  is  a  sufficient  finding  of  the  execution  and  delivery  of 
the  note  and  mortgage.     Holmes  v.  West  17  GiA  623. 

26.  Praotioe  on  Findings. — ^The  Court  should  first  ask  counsel 
on  both  sides  if  they  desire  findings,  and  if  they  do,  reserve  its  judg- 
ment, and  direct  each  side  to  prepare  and  submit  such  questions  of 
fact  as  they  desire  to  have  found.  (Tewksbuiy  v.  Magraff,  33  Cal, 
237.)  And  the  party  requiring  a  finding  should  specify  the  point  upon 
which  he  desires  it,  without  dictation.  (Miller  v.  Stem,  30  Cal,  402; 
Hevoy  v,  Kerr,  2 1  How,  Pr,  409.)  The  Cdurt  may  file  written  find- 
ings, whether  requested  or  not.  (Russell  v,  Amador,  2  Cal,  305 ;  Gay 
V,  Moss,  34  Cal,  125;  Sands  v.  Church,  6  N,Y,  347;  Burger  v.  Baker, 
4  Abb,  Pr,  II.)  It  is  the  right  of  the  Judge  of  the  Court  to  sign  and 
file  his  finding,  whether  drafted  by  himself  or  another,  without  notice 
to  the  attorneys  of  the  parties;  and  in  doing  so  his  sole  duty  is  to  see 
that  they  are  proper,  and  in  conformity  with  his  view  of  the  facts  and 
law  of  the  case.     Hathaway  v,  Ryan,  35  Cal,  188. 

27.  ^  Presiunptiona — ^That  the  findings  were  supported  by  the  evi- 
dence; (O'Connor  v.  Stark,  2  Cal,  153;  Owen  v,  Morton,  24  Cal,  377; 
Jenkins  v,  Frink,  30  Cal,  586;)  and  that  evidence  was  competent  and 
sufficient.  (Sears  v,  Dixon,  33  Cal,  326.)  That  facts  not  found  were 
proved      (Lyons  v,  Leimback,  29  Cal,  139;  Henry  v.  Everts,  30  Cal, 
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425.)  All  the  issues  of  fact  raised  by  the  answer  are  deemed  to  have 
been  found  in  favor  of  the  parly  who  receives  judgment.  (Buckhout  v. 
Swift,  27  Cal,  433.)  That  facts  necessary  to  sustain  the  judgment  and 
not  contained  in  the  findings  were  found  by  the  Court.  (James  v, 
Williams,  31  Cal,  211.)  And  where  findings  are  silent  as  to  the 
material  points  necessary  to  support  the  judgment,  it  will  be 
presumed  that  the  necessaiy  facts  were  proved,  unless  the  contrary 
appear.  (Atheam  v,  Poppe,  25  Cal,  631.)  That  the  facts  found 
were  consistent  with  the  judgment.  (Tewksbury  v,  Magraff,  33  Cal. 
237;  Parker  v.  Page,  Cal.  Sup,  CL^Jul,  T,,  1869.)  But,  where  there 
is  no  issue  tendered  in  the  pleadings  upon  a  material  matter,  the  Court 
or  jury  will  not  be  presumed  to  have  found  on  such  matter.  (GifFord 
V,  Carvill,  29  Cal,  589;  Bemal  v,  Gleim,  33  Id,  668.)  Where  there  is 
no  finding  of  facts  incorporated  in  the  case,  the  presumption  is  that  the 
decision  thereon  was  correct.  (Matthews  v.  Mayor  of  New  York,  14 
Add.  Pr,  214;  Viele  v,  Troy  and  Boston  R.R.  Co.,  20  N.Y,  184.)  If 
the  findings  of  fact  are  defective  on  any  material  point,  and  are  not 
excepted  to,  it  will  be  presumed  that  the  Court  found  on  those  points 
against  the  losing  party.  Carpentier  v.  Small,  35  Cal.  346;  consult 
''Appeal" 

28.  Separate  Statement  In  Findings. — In  giving  the  decision, 
the  facts  found  and  the  conclusions  of  law  shall  be  separately  stated. 
Judgment  upon  the  decision  shall  be  entered  accordingly.  (Cal,  Pr. 
Act,  §  180.)  Facts  must  be  found  and  set  forth  separate  from  the  con- 
clusions of  law.  Russel  v,  Amador,  2  Cal,  305;  affirmed  in  Bowers  v. 
Johns,  2  Cal,  419;  Hoagland  v.  Clary,  2  Cal.  474;    and  Brown  v. 

, Brown,  3  Cal.  iii;  Bryan  v.  Maume,  28  Id.  238;  Marmaduke  v. 
McMasters,  24  Mo,  51;  Skinner  v,  Ellington,  15  Mo,  488;  Hulce  v. 
Sherman,  13  Haw,  Pr,  411;  Church  v,  Erben,  4  Sand/.  691;  Peck  v. 
Yorks,  14  How,  Pr.  416;  Snooks  j7.  Fries,  19  Barb,  313;  Denning  v. 
Post,  I  CodeR.  121;  Doke  v.  Peek,  i  Code  Rep,  54;  Regan  v,  McCoy, 
26  Mo.  166;  Sutter  v.  Streit,  21  Id.  157;  see  Sharp  v,  Wright,  35 
Barb.  236. 

• 

29.  Sufficient  Statement. — A  finding  of  facts  must  state  con- 
clusions of  facts  as  well  as  mere  evidence.  (Thomas  v,  Sprague,  1 2 
Mich,  1 20.)  And  warrant  the  conclusions  of  law  and  judgment  there- 
on (Pearce  v.  Burns,  22  Mo,  577;  Pearce  v,  Roberts,  22  Id.  582;  The 
State  V.  Ruggles,  23  Id.  339;  Tomlinson  v.  Mayor  of  N.Y.,  23  Haw. 
Pr.  452;  Rogers  v.  Beard,  20  Haw,  Pr,  98)  from  the  evidence.     The 
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facts  and  not  the  evidence  should  be  set  out.  (Heredink  v,  Holton, 
1 6  Cai,  103;  Kalkman  v,  Baylis,  23  Id,  303;  Javens  v,  Harris,  20  Mo, 
262;  Murdock  v,  Finney,  21  Id.  138;  Sutter  v,  Streit,  Id,  157.)  Facts 
found  should  not  be  mingled  with  argument.  (Brigan  v,  Maume,  28 
Ca^'  238;  Jones  v.  Block,  30  Cai,  227.)  An  opinion  is  not  a  finding; 
(McCloy  V,  McCloy,  Cai,  Sup.  6V.,  Oc/,  T,,  1869;  citing  28  CaL  305; 
^o  Id,  229;  and  31  /^.  211;  Hidden  ».  Jordan,  28  CaL  301;)  but 
conclusions  from  facts  are.  (Sears  v,  Dixon,  33  Cai.  326.)  The  bpin- 
ions  of  the  Court,  the  reasons  of  the  Judge,  or  the  evidence,  form  no 
part  of  the  findings.  (James  v,  Williams,  31  Cai.  211;  Burke  v. 
Table  Mt.  Wat.  Co.,  12  Cai,  403;  Mills  v.  Thursby,  12  Bow,  Pr,  417; 
Thomas  v.  Tanner,  14  How.  Pr,  426;  Magie  v.  Baker,  14  N,Y,  435.) 
Where  the  fact  found  by  the  Judge,  and  the  very  one,  in  his  opinion, 
upon  which  the  case  turns,  is  wholly  unsupported  by  evidence,  the  ap- 
pellate court  will  not  treat  such  findings  as  surplusage  in  order  to  sustain 
the  judgment  on  other  findings,  especially  if  the  weight  of  testimony 
is  against  the  other  findings.     Lockhart  v,  Mackie,  2  Neo.  294. 

80.  Sufficiency,  Test  of.— The  true  test  of  the  suflSciency  of  the 
findings  is  this:  Would  they  answer  if  presented  by  a  jury  in  the  form 
of  a  special  verdict.  (Miller  v,  Steen,  30  Cai.  402.)  Findings  are 
sufficient  when  they  cover  all  the  issues  made  by  the  pleadings,  whether 
supported  by  the  evidence  or  not.  (Rice  v,  Inskeep,  34  Cai.  225.) 
It  is  sufficient  if  the  findings  are  not  repugnant  to  or  inconsistent  with 
the  judgment.  Sears  v,  Dixon,  33  Cai,  326;  James  v,  Williams,  31 
Col,  211. 

31.  Trespass. — Where,  in  an  action  of  trespass,  the  jury  find 
generally  "  for  the  plaintiffs,"  it  concludes  the  parties  upon  a  question  of 
title  where  it  was  distinctly  put  in  issue.  McLaughlin  v,  Kelly,  22 
Cai.  211. 
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1 .  Either  party  may  bring  the  issue  to  trial  or  to  a 
hearing,  and  in  the  absence  of  the  adverse  party,  unless 
the  Court,  for  good  cause,  otherwise  direct,  may  pro- 
ceed with  his  case,  and  take  a  dismissal  of  the  action, 
or  a  verdict,  or  judgment,  as  the  case  may  require. 
{Cal.  Pr.  Act,  §  157.)  Either  party  may  demand  a 
jury  to  try  the  issues,  as  the  right  of  trial  by  jury  shall 
be  secured  to  all,  and  remain  inviolate  for  ever.  ( Const, 
of  CaLy  Art.  /.,  §  3;  Bank  of  Mission  v.  Anderson,  i 
Mo.  244.)  The  right  to  trial  by  jury  is  absolute,  and 
cannot  be  interfered  with.  (Greason  v.  Keteltas,  17 
N.Y.  491;  Sharp  2/.  Mayor  of  N.Y.,  18  How  Pr.  213; 
9  Abb.  Pr.  426;  Lewis  v.  Varnum,  12  Abb.  Pr.  305; 
Reubens  v.  Joel,  3  Kern.  488.)  As  to  the  propriety  of 
a  trial  by  jury  where  there  is  an  issue  of  fraud,  see 
Freeman  v.  Atlantic  Mut.  Ins.  Co.,  1 3  Abb.  Pr.  1 24. 

2.  When  the  Sheriff  is  a  party  to  the  action,  the 
Court  may  order  the  cause  tried  by  a  special  jury  to  be 
summoned  by  the  Coroner.  (Pacheco  v.  Hunsaker,  14 
Col.  120.)    The  Statute  vests  the  ordering  of  a  trial  by 

jury  in  the  discretion  of  the  Court.  (Pacheco  v.  Hun- 
saker, 14  Col.  120.)  In  Oregon,  the  Court,  having  dis- 
charged the  regular  panel  jurors  in  attendance,  cannot 

order  another  panel,  and  compel  the  defendant  to  go  to 

28 
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trial  unwillingly.      Mousseau  v.  Verder,   5.    Ct.   Ore- 
gon,  13. 

EMPANNELING    JURY. 

3.  The  action  being  called  for  trial,  the  jury  will  be 
drawn  and  empanneled  in  the  manner  prescribed  by  stat- 
ute. [CaL  Pr.Act,  §  159;  Laws  of  Or.  §  178;  Wash. 
Terr.  §  200;  Idaho,  §  159;  Arizona,  §  161.)  It  shall 
consist  of  twelve  persons,  unless  the  parties  consent  to 
a  less  number,  but  not  less  than  three ;  and  such  consent 
must  be  entered  by  the  Clerk  in  the  minutes  of  the  trial. 
(Gilespie  v.  Benson,  18  Cat.  409;  United  States 
V.  Insurgents  of  Penn.,  2  Dall.  335;  Bonaparte  v.  Cam- 
den and  Amboy  R.R.  Co.,  Baldw.  205;  Bank  of  Mis- 
souri V.  Anderson,  i  Mo.  244. 

4.  Upon  demand  of  either  party  for  a  j'ury  trial,  the 
Court  will  order  a  venire  to  issue.  The  time  provided 
by  the  Statute  in  which  the  jury  shall  be  returned  by 
the  Sheriff  is  directory.  (Mowry  v.  Starbuck,  4  Col. 
274;  People  V.  t'erris,  i  Abb.  Pr.  (N.S.)  193.)  If  a 
party  waits  until  the  trial  is  entered  upon  before  apply- 
ing for  a  jury  trial,  it  is  a  waiver  of  his  right.  McKeon 
V.  See,  4  Pobi.  449;  Barlow  v.  Scott,  24  MV.  40; 
Moffatt  V.  Mount,  10  Bosw.  468. 

5.  The  first  act  done  by  the  Clerk  is  to  take  the 
panel  returned  by  the  Sheriff,  so  far  as  they  have  ap- 
peared, and  not  been  excused  by  the  Court,  and  copy 
the  ijames  upon  separate  ballots,  which  he  then  puts  in 
a  box  provided  for  that  purpose.  When  a  case  is  called 
for  trial  by  a  jury,  he  is  to  draw  twelve  names  from  the 
box,  and  call  them  off  as  he  draws  them.  The  persons 
so  drawn  and  called  are  to  take  their  seats  on  the  jury- 
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box.  If  there  are  not  twelve  ballots  in  the  box,  the 
Sheriff,  under  the  direction  of  the  Court,  is  to  summon 
from  the  body  of  the  County,  and  not  from  by-stand- 
ers,  so  many  qualified  persons  as  may  be  required  to 
complete  the  jury. 

6.  When  the  jury-box  is  full,  and  not  before,  counsel 
are  to  proceed  to  examine  them  touching  their  qualifica- 
tions. All  who  are  challenged,  either  for  cause,  if  allowed, 
or  peremptorily,  are  to  retire  from  the  box;  and  when  the 
first  twelve  have  all  been  examined,  the  vacant  seats, 
if  any,  are  to  be  filled  in  the  same  manner  as  at  first, 
and  so  on  till  the  jury  is  completed.  \  When  the  jury  is 
thus  completed,  and  not  before,  they  are  to  be  sworn  to 
try  the  case;  and  the  peremptory  challenges  may  be 
made  at  any  time  before  the  jury  is  sworn  to  try  the 
case.  (See  People  v.  Mellville,  CaL  Sup.  Ct.y  Jul.  7"., 
1869.)  The  essential  difference  between  the  civil  and 
criminal  practice  is  that  in  the  former  none  are  to  be 
sworn  to  try  the  case  until  the  jury  is  complete,  while 
in  the  latter  those  accepted  may  be  sworn  to  try  the 
case  before  the  jury  is  finally  completed.  (People  v, 
Scoggins,  CaL  Sup.  G?.,  JmL  7!,  1869.)  In  Washington 
Territory,  in  the  drawing  and  formation  of  the  jury,  it  is 
the  practice  to  set  aside  the  ballots  with  the  names  of 
those  drawn  till  they  are  discharged,  when  they  are  re- 
turned to  the  box.     Code  of  Wash.  Terr.  §  205. 

QUALIFICATIONS   OF  JUROR. 

7.  No  one  shall  be  qualified  to  act  as  a  juror  unless 
he  be,  First,  a  citizen  of  the  United  States,  an  elector 
of  the  county  in  which  he  is  returned,  and  a  resident  of  the 
township  at  least  three  months  before  being  selected 
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and  returned.  {Gen.  Laws  of  Cal.  \  3,870;  Sampson 
V.  Schaffer,  3  Cal.  107.)  Residence  depends  upon  in- 
tention as  well  as  fact,  and  mere  inhabitancy  for  a  short 
period,  against  the  intention  of  acquiring  a  domicile, 
would  not  make  a  resident.  (People  v.  Peralta,  4  Cal. 
175.)  A  citizen  of  this  State,  who  has  resided  in  the 
county  fourteen  days,  and  then  been  absent  some 
months  from  the  State,  with  the  intention  of  returning 
to  reside  in  the  county,  and  has  returned  and  resided 
in  the  county  some  fourteen  days,  is  a  competent  juror. 
(People  V.  Stonecieftr,  6  Cal.  405.)  Second,  In  posses- 
sion of  his  natural  faculties.  ( Gen.  Laws  of  Cal.  ^ 
3,870.)  Third,  One  who  has  sufficient  knowledge  of 
the  language  in  which  the  proceedings  of  the  courts  are 
had.  (See  People  v.  Arceo,  32  Cal.  40.)  Fourth, 
Assessed  on  the  last  asssessment  roll  of  his  township 
or  county,  on  real  or  personal  property,  or  both,  belong- 
ing to  him,  if  a  resident,  at  the  time  of  the  assessment 
Lmws  of  Cal.  1 863-4,  p.  462 ;  People  v.  Thompson,  34 
G?/.  671;  Valton  v.  Nat.  Loan  Fund  Ins.  Co.,  17  Abb. 
Pr.  286. 

8.  A  person  shall  be  incompetent  and  disqualified 
to  act  as  a  juror  if  he  do  not  possess  the  above  qualifi- 
cations, or  if  he  be  convicted  of  a  felony  or  misde- 
meanor involving  moral  turpitude,  or  if  jje  be  a  profes- 
sional gambler.  {Gen.  Laws  of  Cal.  ^  3,871.)  As  to 
qualifications  requisite  in  the  various  counties,  see  ( Gen. 
Laws  of  Cal.  ^^  3»907-3,9o8.)  As  to  when  persons  shall 
be  exempt  from  liability  to  serve  as  a  juror,  see  {Gen. 
Laws  of  Cal.  \  31872.)      In  particular  counties,  see 

H  3»909- 

9.  The  jury  having  been  called  are  sworn  to  answer 
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questions  relative  to  their  qualifications  as  jurors  to  hear 
the  particular  case  then  on  trial.  They  are  then  ques- 
tioned by  counsel  of  either  side  as  to  their  knowledge 
of  the  parties,  or  the  facts  of  the  case,  or  as  to  whether 
they  have  formed  or  expressed  an  opinion  of  the  merits 
of  the  cause,  or  upon  any  other  question  touching  their 
fitness  or  fairness  as  jurors.  Watson  v.  Whitney,  23 
Cal.  375. 

OBJECTIONS   TO   THE   PANEL. 

10.  Objections  to  the  panel  may  be  interposed  for 
an  irregularity  in  the  formation  of  the  jury,  which  goes 
to  the  merits  of  the  trial,  or  leads  to  the  inference  of 
improper  influence  upon  their  conduct.  (Thrall  v.  Smi- 
ley, 9  CaL  538.)  In  Oregon,  no  challenge  to  the  panel 
is  allowed.  {Law  of  Or.  §  179.)  No  objection  being 
taken  to  the  manner  of  impanneling  a  jury,  it  is  waived. 
(Day harsh  v.  Enos,  i  Seld.  531;  Mayor  of  N.Y.  z/. 
Mason,  i  Abb.  Pr.  352;  Hardenburgh  v.  Crary,  15 
How.  Pr.  307.)  In  Nevada,  a  challenge  to  the  panel  of 
trial  jurors  must  be  in  writing,  specifically  stating  the 
grounds  of  challenge,  or  facts  on  which  the  challenge 
Is  based.     State  v.  Millain,  3  Nev.  411. 

11.  In  New  York,  upon  the  challenge  of  the  array, 
the  practice  is,  that  if  the  facts  are  denied,  the  Court 
appoints  triers,  and  if  they  pronounce  the  cause  of  chal- 
lenge unfounded,  the  trial  proceeds.  If  the  facts  are 
admitted,  the  Court  passes  upon  their  sufficiency,  and 
either  quashes  the  array  or  overrules  the  challenge. 
Gardner  v.  Turner,  9  yohns.  260. 

12.  No  regular  panel  having  been  drawn  and  sum- 
moned, the  Court  ordered  thirty-six  jurors  to  be  sum- 
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moned,  twenty-seven  of  whom  appearing,  the  Court 
caused  their  names  to  be  put  in  a  box,  from  which 
twelve  were  drawn  to  constitute  a  trial  panel.  Held, 
not  to  be  ground  for  challenge  to  the  whole  panel. 
(People  V.  Stuart,  4  Cal.  225.)  But  where  the  Clerk 
drew  seventy -two  names  out  of  the  box,  and  selected 
thirty-six  of  them,  it  was  a  good  ground  of  challenge  to 
the  array.  (Gardner  v.  Turner,  9  yohns.  260.)  That 
a  jury  has  just  tried  a  case  involving  the  liability  of  de- 
fendant for  a  similar  cause  of  action  does  not  render  it 
incompetent.  (Algiers  v.  Steamer  "Maria,"  14  Ccd. 
167.)  So,  if  the  venire  is  executed  and  returned  by  any 
other  person  than  the  Sheriff.  (Cooper  v.  Bissell,  16 
yohns.  146.)  So,  where  the  Sheriff  who  served  the 
venire  was  a  party  to  the  action.  (Woods  v.  Rowan, 
5  yohns.  133.)  For  default  or  partiality  in  the  Clerk,  or 
if  the  Clerk  select  the  jury,  instead  of  drawing  by  lot. 
(Pringle  v,  Huse,  i  Cow.  432;  Gardner  v.  Turner,  9 
yohns^  260.)  But  an  objection  on  the  ground  that  the 
jury  was  summoned  by  order  of  the  Court,  after  the 
commencement  of  the  term,  is  no  ground  of  challenge 
to  the  panel.     People  v.  Rodriguez,  10  CaL  59. 

13.  A  jury  drawn  while  the  Court  was  in  session,^ in 
the  presence  of  the  Court  and  its  officers,  must  be  held 
to  have  been  drawn  in  open  Court,  whether  it  was  done 
in  the  room  where  the  Court  usually  sits  or  in  another. 
(State  V.  Millain,  3  Nev.  409.)  The  object  is  to  secure 
honest  and  intelligent  men  for  the  jury,  and  the  order  or 
time  in  which  they  are  served  is  of  no  consequence. 
Thrall  v.  Smiley,  9  Cal.  530. 

14.  A  variance  between  the  true  name  of  a  juror 
and  that  placed  on  the  jury  list  is  immaterial,  if  it  satis- 
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factorily  appears  that  the  person  attending  is  the  one 
really  selected.  (State  v.  McNamara,  3  Nev.  71.) 
Nor  that  the  name  of  a  juror  was  not  on  the  venire 
returned  by  the  Sheriff.  (Thrall  z/.  Smiley,  9  CaL  538.) 
In  New  York,  it  is  no  ground  of  challenge  to  the  array 
that  the  Clerk  who  drew  the  jury  was  at  the  time  at- 
torney in  the  cause.  (VVakeman  v.  Sprague,  7  Cow. 
720.)'  Nor  that  juries  for  two  courts  were  drawn  from 
the  box  at  the  same  time,  the  two  sets  of  names  being 
kept  distinct.     Crane  v.  Dygert,  4  Wend.  675. 

CHALLENGE   TO   JUROR. 

1 2.  After  questioning  the  jurors,  counsel  may  chal- 
lenge, either  peremptorily  or  for  cause.  Each  party 
shall  be  entitled  to  four  peremptory  challenges,  and  no 
reason  need  be  given  for  the  exercise  of  this  right. 
{CaL  Pr.  Acty  §  161;  Laws  of  Idaho,  §  161;  Arizona  y 
§  163.)  In  Oregon  and  Washington  Territory,  only 
three  peremptory  challenges  are  allowed.  [Laws  of 
Oregon,  §  187.)  Either  party  may  exercise  his  right  of 
perenjptory  challenge  at  any  time  after  examination,  but 
neither  party  can  be  required  to  exercise  it  prior  to  this 
stage  of  the  proceedings.  (People  v.  Scoggins,  Cal. 
Sup.  Ct.,  yul.  Z.,  1869.)  And  when  there  are  several 
parties  on  either  side,  they  shall  join  in  a  challenge 
before  it  can  be  made.  (Ca/.  Pr.  Act,  §  161.)  Where 
only  one  peremptory  challenge  is  shown  to  have  been 
used,  it  is  presumed  the  other  three  were  not  used. 
(Fleeson  v.  Savage  Silv.  Mih.  Co.,  3  Nev.  157.)  As  to 
right  of  challenge  and  its  exercise,  see,  generally, 
Walter  z/.  People,  32  N.Y.  147. 

13.  In  California,  a  general  challenge  of  a  juror  for 
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cause,  without  specifying  the  particular  grounds,  is  insuf- 
ficient; it  is  not  sufficient  to  say,  *'I  challenge  for  cause," 
and  then  stop.  (Paige  v.  O'Neal,  12  Cal.  483.)  In 
Oregon,  a  challenge  for  cause  may  be  either  general  or 
special.  (§  181.)  General  causes  of  challenge  are: 
First y  A  conviction  for  a  felony ;  Second^  A  want  of  any 
of  the  qualifications  prescribed  by  law  for  a  juror ;  Thirds 
Unsoundness  of  mind.  (§  182.)  And  particular  causes  of 
challenge  are:  First,  Implied  bias;  and.  Second,  Actual 
bias.  {Id.  183;  1  Den,  307,  308.)  Implied  bias  may  be 
imputed  in  the  following  cases:  First,  Consanguinity 
or  affinity  within  the  fourth  degree;  Second,  Occupying 
the  relation  of  guardian  and  ward,  etc.;  Third,  Having 
served  as  a  juror  in  a  former  action  between  the  same 
parties  or  for  the  same  cause  of  action;  Fourth,  Interest 
in  the  event  of  the  suit.     Laws  of  Oregon,  §  1 84. 

GROUNDS   OF   CHALLENGE. 

A  challenge  for  cause  may  be  made  on  the  grounds: 

* 

14.  First,  Incompetency  or  disqualification  under 
the  Statute.  ( Gen.  Laws  of  Cal.  ^  3,87 1 ;  Oregon  Code, 
§  181.)  Where,  after  trial  had  commenced,  it  wjsts 
found  that  a  juror  had  been  a  resident  of  the  State  only 
three  months,  it  was  held,  that  the  juror  was  competent. 
Thompson  v.  Paige,  16  Cal.  78. 

15.  Second,  Consanguinity  within  the  third  degree. 
{Cal.  Pr.  Act,  §  162;    Oregon  Code,  §  184.)     As  to  in- 

^  competency  of  jurors  from  relationship  or  interest,  see 
Young  V.  Marine  Ins.  Co.,  i  Cranch  C.  Ct.  452;  Comm. 
Council  of  Alexandria  v.  Brockett,  Id.  505;  Orme  v. 
Pratt,  A^  Id.  124. 
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16.  Thirds  Occupying  the  relation  of  guardian  and 
ward,  etc.  {Col.  Pr.  Act,  §  162;  Oregon  Code, 
§184.)  A  tenant  of  either  of  the  parties  to  the  suit. 
Hathaway  v.  Helmer,  25  Barb.  29. 

1 7.  Fourth,  Former  service  as  juror  or  witness  on 
a  previous  trial  of  the  same  cause.  The  Court  may 
exercise  its  discretion  in  excusing  a  juror  under  the 
fourth  subdivision,  for  former  service  as  juror  or  witness 
in  a  previous  action.     Grady  v.  Early,  18  Cal.  108. 

1 8.  Fifth,  Interest  in  the  event  of  the  suit.  Jurors 
must  be  wholly  disinterested.  Wood  v.  Stoddard,  2 
yohns.  194. 

19.  Sixth,  Having  formed  or  expressed  an  unquali- 
fied opinion  or  belief  as  to  the  merits  of  the  action. 
The  formation  of  an  opinion  adverse  to  the  validity  of 
title,  in  an  action  of  ejectment,  is  good  ground,  under  the 
sixth  subdivision.  (White  v.  Moses,  11  Cal.  68.) 
Simply  "knowing  and  being  aware  of  the  circumstances 
connected  with  the  affair"  is  not  sufficient  grounds. 
(Lawrence  v.  Collier,  i  Cal.  37.)  It  is  good  cause  of 
challenge  to  a  juror,  that  he  has  previously  given  his 
Ofunion  on  the  question  in  controversy.  (6  Cow.  555; 
Blake  v.  Millspaugh,  i  Johns.  316;  Rogers  v.  Rogers, 
14  Wend.  131;  Lord  v.  Brown,  5  Den.  345.)  A  juror 
having  said  that  "  if  the  reports  of  the  neighbors  were 
correct,  the  defendant  was  wrong,  and  the  plaintiff  was 
right,"  held,  not  sufficient  ground  for  challenge.  (Durell 
V.  Mosher,  8  Johns.  445.)  It  is  only  an  unqualified 
opinion  on  the  mind  of  the  juror  that  disqualifies. 
State  V.  Millain,  3  Nev.  409. 

20.  Seventh,   Bias  against  a  party  to   the   action. 
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{CaL  Pr.  Act^  §  162;  Laws  of  Idaho,  §  162;  Laws  of 
Arizona^  §  164.)  Bias  or  prejudice  of  any  kind  is 
good  ground  for  challenge  under  the  seventh  subdivi- 
sion. (People  V.  Reyes,  5  Col.  347;  Smith  v.  Floyd, 
18  Barb.  522 ;  Chouteau  v.  Pierre,  9  Mo.  3.)  The  juror 
being  in  a  state  of  mind  more  frequently  founded  in 
passion  then  in  reason,  prejudice,  in  the  eye  of  the  law, 
has  no  degrees.  (People  v.  Reyes,  5  Cal.  347.)  Actual 
bias  may  be  taken  for  the  existence  of  such  a  state  of  mind 
that  he  cannot  try  the  issue  impartially.  {Laws  of  Ore- 
gofiy  §  185;  3  Den.  124.)  Challenge,  how  taken. 
{Laws  of  Oregon,  §§  188,  189.)  To  ask  a  person 
whether  he  is  prejudiced  or  not  against  a  party,  and  if 
so,  whether  that  prejudice  is  of  such  a  character  as 
would  lead  him  to  deny  the  party  a  fair  trial,  is  the 
simplest  method  of  ascertaining  the  state  of  his  mind. 
(People  V.  Reyes,  5  Cal.  347.)  A  mason  or  a  royal 
arch-mason  is  not  disqualified  from  sitting  on  a  jury 
where  another  mason  of  the  same  degree  is  a  party. 
Purple  V.  Horton,  13  Wend.  9. 

CHALLENGE,   HOW   TRIED. 

2 1 .  Challenges  for  cause  shall  be  tried  by  the  Court, 
and  witnesses  may  be  examined.  {Cal.  Pr.  Act,  §  163; 
Laws  of  Oregon,  §  190;  Wash.  Tr.  §  203;  Idaho,  § 
163;  Arizona,  §  165.)  The  challenged  person  may  be 
sworn  as  a  witness.  {Id.;  Pringle  v.  Huse,  i  Cow. 
432;  Mechanics'  and  Farmers'  Bank  v.  Smith,  19  Johns. 
115.)  In  New  York,  the  challenge  for  favor  or  bias 
may  be  tried  by  the  triers.  (PrJhgle  v.  Huse,  i  Cow. 
432;  Freeman  v.  People,  4  Den.  935;  Smith  v.  Floyd, 
18  Barb.  522.)  But,  for  having  expressed  an  opinion 
upon  the  merits  of  the  action,  it  must  be  tried  by  the 
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Court.  (Pringle  v.  Huse,  i  Cow.  432.)  When  a  judge, 
by  consent  of  parties,  acts  as  trier  upon  the  challenge 
of  a  juror,  his  rejection  of  evidence  is  final,  and  cannot 
be  reviewed  on  appeal.  Costigan  v.  Cuyler,  2 1  -M  K  1 34. 

22.  If  a  juror  is  challenged  for  cause,  etc.,  that  chal- 
lenge is  overruled,  and  he  is  then  challenged  peremp- 
torily, there  does  not  necessarily  arise  the  inference  that 
the  challenging  party  is  thereby  injured.  (Fleeson  v. 
Savage  Silv.  Min.  Co.,  3  Nev.  157.)  A  party  who  ac- 
cepts a  juror,  knowing  him  to  be  disqualified,  waives  the 
objection.     People  v.  Stonecifer,  6  CcU.  411. 

JURY  SWORN. 

23.  The  challenges  having  been  exhausted,  or  ex- 
ercised to  the  satisfaction  of  the  parties,  the  jury  is 
sworn  to  try  the  cause,  that  they,  each  of  them,  will  well 

and  truly  try  the  matter  at  issue  between ,  the 

plaintiff,  and ,  the  defendant,  and  a  true  ver- 
dict render  according  to  the  evidence.  ( CaL  Pr.  Act^ 
§  160;  Laws  of  Oregon^  §  193;  Wash.  Ter.  §  2Q4; 
Idaho,  §  160;  Arizona^  §  162.)  Where,  before  the  trial 
of  an  action  oi  assumpsit,  brought  against  three  persons, 
and  two  of  the  defendants  confess  judgment,  but  the  dam- 
ages had  not  been  assessed,  it  is  proper  to  swear  the 
jury  as  to  the  remaining  defendant.  Noble  v.  Laley, 
50  Penn.  281. 

EVIDENCE  ADDUCED. 

24.  The  jury  having  been  sworn  to  try  the  case, 
counsel  for  plaintiffs  states  briefly  the  facts  which  con- 
stitute his  cause  of  action,  and  then  introduces  his 
proofs;  upon  the  close  of  which  defendant  states  the 


444  TRIAL  BY  JURY, 

nature  of  his  defense,  set-off,  or  counter  claim,  as  the 
case  may  be,  and  proceeds  with  his  proofs. 

IN   PARTICULAR    CASES. 

25.  Divorce. — ^The  testimony  of  a  witness  employed  to  watch 
and  detect  a  husband  or  wife  suspected  of  adultery,  though  it  is  com- 
petent, and  ought  not  to  be  absolutely  rejected,  is  to  be  received  with 
great  caution,  and  scrupulously  and  minutely  scrutinized.  (Anony- 
mous, 17  Ahb,  Pr,  48.)  The  fact  that  a  witness  is  a  prostitute,  and 
the  keeper  of  a  house  of  ill  fame,  does  not  warrant  an  entire  rejection 
of  her  testimony,  but  a  conviction  of  adultery  should  not  be  founded 
on  facts  established  by  her  evidence  solely.  (Anonymous,  17  Abb.  Pr, 
48.)  So,  where  the  circumstances  as  to  which  she  is  corroborated  do 
not  inevitably  lead  to  the  conclusion  that  adulteiy  has  been  committted, 
her  testimony  is  insufficient.    Id, 

26.  Eljeotinent. — ^The  question  presented,  whether  a  judgment  in  an 
action  of  ejectment  in  which  the  landlord  of  the  defendant  defends  the 
action  for  and  in  the  name  of  his  tenant,  and  puts  his  own  tide  in 
issue,  is  admissible  in  evidence  by  way  of  estoppel  in  an  action  of 
ejectment  brought  by  the  same  plaintiff  against  such  landlord.  Rus- 
sell V,  Mallon,  Cal.   Sup.    C/.,   Jul.  T„  1869. 

27.  Forcible  Entry  and  Detainer. — In  an  action  for  forcible 
entry  and  detainer,  in  order  for  the  plaintiff  to  recover  possession  of 
land  held  by  pre-emption,  it  is  indispensable  to  prove  that  the  prem- 
ises upon  which  the  defendant  entered  were  within  the  lines  described 
in  the  plaintiff's  affidavit.  (Cummins  v,  Scott,  20  Cal,  83.)  On  the 
trial  of  an  action  of  forcible  entry  and  detainer,  the  plaintiff  offered  in 
evidence  a  judgment  against  defendant  awarding  possession  of  the  land, 
and  the  writ  of  restitution  issuing  on  the  same,  and  the  Sheriff's  return 
thereon:  Held,  to  be  competent  evidence,  for  the  purpose  only  of 
showing  the  extent  of  plaintiff's  possession,  and  that  defendant  was 
estopped  from  contesting  the  same.  (Mitchell  v,  Davis,  23  Cal,  381.) 
If  the  plaintiff  relies  on  an  unlawful  entry  and  a  subsequent  forcible 
detainer,  a  deed  of  conveyance  of  the  property  to  the  defendant  or  his 
lessor  is  admissible  in  evidence  in  his  behalf,  to  show  the  good  faith  of 
his  entry;  but  if  the  plaintiff  relies  on  a  forcible  entry  and  detainer, 
such  deed  is  not  admissible.    Thompson  v.  Smith,  28  Cal,  527. 
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528.  Foreclosure. — It  is  not  necessaiy  to  rely  on  the  affidavits 
filed,  in  a  statutory  foreclosure  of  a  moptgage,  as  proof  of  the  regularity 
of  the  steps  taken  for  such  foreclosure;  since  it  may  be  supplied 
aliunde  by  other  evidence.     Chalmers  v,  Wright,  5  Rob,  713. 

29.  Insuranoe. — In  an  insurance  case,  the  omission  to  furnish 
the  insurers  with  any  documentary  evidence  touching  the  nature  and 
extent  of  the  loss  will  not  defeat  the  action,  unless  it  appear  or  be 
presumed  that  there  is  such  evidence  within  the  possession  of  the 
insured;  and  demand  must  be  made  in  due  season  in  order  to  render 
the  objection  available  on  the  trial.  Foster  v.  Jackson  Marine  Ins. 
Co.,  I  Edm.  290. 

80.  Slander. — In  an  action  of  slander  for  words  spoken  in  the 
presence  and  hearing  of  the  plaintiff,  and  immediately  after  the  de- 
fendant had  uttered  the  slanderous  words  the  plaintiff  replied  to^them, 
which  reply  the  plaintiff  offered  to  prove  on  the  trial,  and  the  Court 
refused  to  hear  such  proof:  Held,  that  such  ruling  of  the  Court  was 
error,  as  the  reply  might  have  qualified  or  explained  the  slanderous 
words,  or  shown  in  what  sense  they  were  uttered,  or  might  have  even 
admitted  their  truth.  (Bradley  v,  Gardner,  10  CaL  371.)  The  de- 
fendant may  prove  the  reply  by  plaintiff  immediately  after  defendant 
uttered  the  slanderous  words.     Bradley  v,  Gardner,  10  CaL  371. 

81.  Replevin. — In  replevin,  evidence  may  be  admitted  of  the 
highest  market  value  of  the  property  between  the  time  of  conversion 
and  trial.  (Tully  j?.  Harloe,  35  CaL  302.)  But,  if  the  answer  in  replevin 
admits  the  value  of  the  property  averred  in  the  complaint,  evidence 
should  not  be  admitted  as  to  its  value.  (/^.)  For  the  purpose  of  de- 
termining the  value  of  the  property  at  the  place  of  detention,  and  where 
also  delivery  should  have  been  made,  evidence  is  admissible  of  its 
value  at  the  place  of  market,  the  costs  of  transportation  thither,  and 
the  usual  expenses  of  sale.  (Hisler  v,  Carr,  34  CaL  641.)  When  the 
vendee  replevied  the  goods,  and  only  established  title  by  proving  a 
possession  of  several  months,  it  was  competent  for  the  defendant,  on 
cross-examination,  to  ask  in  whose  possession  the  chattels  were  at  a 
certain  period  anterior  to  the  possession  proved  by  plaintiff,  in  order 
to  draw  from  him  the  fact  that  plaintiff's  possession  was  a  fraud  to  hide 
the  debtor's  property.  (Thomburgh  v.  Hand,  7  CaL  554.)  Where, 
plaintiflf  relied  exclusively  upon  his  possession  at  the  time  of  the  taking 
by  defendant;  and  defendant,  having  first  established  a  prima  /am 
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title  sufficient  to  destroy  the  presumption  of  title  in  plaintiff  arising 
from  his  possession:  Held,  that  the  introductian  of  further  evidence  by 
defendant,  showing  the  invalidity  of  the  judgment,  was  of  no  advantage 
to  him,  as  he  had  already  rebutted  plaintiff's  case  based  solely  on  pos- 
session. (Lafontaine  v,  Greene,  17  Cal.  294.)  In  a  suit  by  a  claim- 
ant of  attached  property,  against  the  Sheriff,  the  testimony  of  a  subse- 
quent attaching  creditor,  who  has  executed  an  indemnifying  bond  to 
the  Sheriff,  is  not  admissible.    Landsbeiger  v,  Gorham,  5  Cal,  450. 

PRIVILEGED    COMMUNICATIONS. 

82.  Attorney  and  Client. — Confidential  communications 
made  by  a  client  to  an  attorney,  respecting  the  business  he  is  employ- 
ed to  transact,  are  privileged,  and  the  attorney  cannot  be  compelled  to 
disclose  them;  but  the  matter  must  be  communicated  to  the  attorney 
professionally,  and  in  the  usual  course  of  business.  But  statements 
made  by  the  client  to  other  persons  at  the  time,  or  by  other  persons  to 
him,  are  not  privileged,  and  the  attorney  is  bound  to  disclose  them 
the  same  as  any  other  witness.  (Gallagher  v,  Williamson,  23  Cal, 
331;  CaL  Pr,  Act,  §  396;  Hager  v,  Shindler,  29  Cal,  72;  see  Story* s 
Ep,  PL  601;  I  My,  6f  K,  115;  Gove  v,  Harris,  8  Eng,  L,  &•  Eq. 
149.)  If,  pending  the  relation  of  client  and  attorney,  the  client  com- 
municates to  the  attorney  a  fact  foreign  to  the  object  for  which  the 
attorney  was  retained,  the  communication  is  not  confidential.  (Hager 
V,  Shindler,  29  Cal,  48.)  If,  after  final  judgment,  he  makes  disclos- 
ures respecting  subjects  of  the  foregone  employment,  the  communica- 
tions are  not  privileged.  (/</.)  If  the  attorney  receives  a  deed  of  the 
client's  property,  without  consideration,  and  then,  at  the  client's  request, 
deeds  the  property  to  another  person  without  consideration,  these  facts 
are  not  privileged  communications,  and  the  attorney  may  be  required 
to  disclose  them  as  a  witness  in  a  suit  by  a  creditor  to  cancel  the  deeds. 
Id, 

83.  Husband  and  Wife. — ^A  husband  or  wife  shall  not  be  com- 
pellable to  disclose  any  communication  made  to  him  or  her  by  the 
other  during  marriage.  Cal,  Pr,  Act,  §  395;  See,  in  criminal  cases, 
Stat,  of  Cal,  1867-8,  p.  46. 

84.  Physician. — A  licensed  physician  or  surgeon  shall  not, 
without  the  consent  of  his  patient,  be  examined  as  a  witness,  as  to  any 
information  acquired  in  attending  the  patient,  which  was  necessary  to 
enable  him  to  prescribe  or  act  for  the  patient.      Cal,  Pr,  Act,  §  398. 
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85.  Priest. — ^A  clergyman  or  priest  shall  not,  without  the  consent 
of  the  person  making  the  confession,  be  examined  as  a  witness  as  to 
any  confession  made  to  him  in  his  professional  character,  in  the  course 
of  discipline  enjoined  by  the  church  to  which  he  belongs.     CaL  Pr, 

^^A  §  397. 

36.  Public  Officer. — A  public  officer  shall  not  be  eicamined  as  a 
witness  as  to  communications  made  to  him  in  official  confidence,  when 
the  public  interest  would  suffer  by  the  disclosure.  (Cal.  Pr,  Act,  §  399.) 
But  a  judge  or  any  juror  may  be  a  witness.    Id,  400. 

87.  Witnesses  in  General. — Where  the  answer  of  a  witness 
would  subject  him  to  criminal  pimishment,  he  is  privileged  from  answer- 
ing, on  the  ground  solely  that  he  is  not  compelled  to  criminate  himself. 
(Ex parte  Rowe,  7  CaL  184.)  The  only  case  where  a  witness  is  privi- 
leged, on  the  ground  that  his  answer  would  disgrace  him,  is  when  it  is 
not  pertinent  to  the  issue.    Id. 

WHO   MAY   BE   WITNESSES. 

38.  All  persons,  without  exception,  otherwise  than 
as  specified  in  this  chapter,  may  be  witnesses  in  any 
action  or  proceeding.     Cal.  Pr.  Act,  §  391. 

80.  Insane  Persons. — ^Those  who  are  of  unsound  mind  at  the 
time  of  their  production  for  examination  shall  not  be  competent  wit- 
nesses. 

40-  Children. — Children  under  ten  years  of  age,  who,  in  the 
opinion  of  the  Court,  appear. incapable  of  receiving  just  impressions  of 
the  facts  respecting  which  they  are  examined,  or  of  relating  them  truly, 
shall  not  be  witnesses.  There  is  no  precise  age  within  which  children 
are  exluded  from  giving  testimony.  Their  competency  is  to  be  de- 
termined by  the  Court,  not  by  their  age,  but  by  the  degree  of  their 
understanding  and  knowledge.  (The  People  v.  Bemal,  10  Cal.  66.) 
And  if  over  fourteen  years  of  age,  the  presumption  is  that  they  possess 
the  requisite  knowledge  and  understanding;  but  if  under  that  age,  the 
presumption  is  otherwise,  and  it  must  be  removed  upon  their  examin- 
ation by  the  Court,  or  under  its  direction  and  its  presence,  before  they 
can  be  sworn.    (/</.)    Where  a  witness,  being  sworn,  stated  that  he 
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was  fourteen  years  old  and  a  Chileno,  and  did  not  know  "  the  obliga- 
tion of  an  oath;"  whereupon  the  Judge  explained  to  him  the  nature  of 
such  obligation,  and  he  was  then  permitted  to  testify — ^the  other  party 
objecting  that  he  did  not  know  the  obligation  of  an  oath:  Hdd^  that 
the  witness  was  competent.    Fuller  v.  Fuller,  17  CaL  605. 

88.  Felons. — ^Persons  against  whom  judgment  has  been  rendered 
upon  a  conviction  for  a  felony,  unless  pardoned  by  the  Governor,  or 
unless  such  judgment  has  been  reversed  on  appeal  {Ccd,  Pr,  Act,  §  394), 
shall  not  be  competent  witnesses.  Being  sentenced  on  a  convicticm  for 
petit  larceny  does  not  disqualify  as  a  witness.  People  v.  Shay,  10  Abb, 
Pr.  413- 

89,  Mongolians  and  Indiana — Mongolians,  Chinese,  or 
Indians,  or  persons  having  one-half  or  more  of  Indian  blood,  in  an 
action  or  proceeding  wherein  a  white  person  is  a  party,  are 
excluded.  (People  v.  Hall,  4  CaL  399;  affirmed  in  Speer  ».  See  Yup 
Co.,  13  CaL  73.)  But  the  tndtcum  of  color  is  not  an  infallible  test 
of  competency.  People  v,  Elyea,  14  CaL  144;  affirming  People  v. 
Hall,  4  Ca-L  399. 

40.  Husband  and  Wife. — ^A  husband  may  be  a  witness  for  or 
against  his  wife,  and  a  wife  may  be  a  witness  for  or  against  her  hus- 
band, or  either  of  them  may  be  examined  as  witness  in  their  own  be- 
half, or  in  behalf  of  each  other,  or  in  behalf  of  any  of  the  parties,  the 
same  as  any  other  witness;  except  in  cases  of  divorce.  {CaL  Pr,  Act,  § 
395.)  In  criminal  cases,  see  {SiaL  of  CaL  1867-8,  p.  46.)  The 
amendment  of  Section  422,  allowing  parties  to  be  examined  as  wit- 
nesses in  their  own  behalf,  did  not,  prior  to  the  amendment  of  Section 
395,  in  1863,  permit  husband  or  wife  to  be  witnesses  for  or  against  each 
other.     Dawley  ».  Ayers,  23  CaL  108. 

41.  Judge  or  Juror. — ^The  Judge  himself,  or  any  juror,  may  be 
called  as  a  witness  by  either  party,  but  in  such  case  it  shall  be  in  the 
discretion  of  the  Court  to  postpone  or  suspend  the  trial,  and  to  take 
place  before  another  judge  or  jury.  CaL  Pr,  Act,  §  400;  see  Davis  v, 
Gallen,  2  CaL  258. 

42.  Parties  to  Suits.— The  party  or  parties  to  the  action,  and  the 
person  in  whose  behalf  such  action  or  proceeding  may  be  brought  or  de- 
fended, shall,  except  as  hereinafter  excepted,  be  competent  and  compella- 
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ble  to  give  evidence,  either  viva  voce,  or  by  deposition,  or  upon  a  commis- 
sion, in  the  same  manner,  and  subject  to  the  same  rules  of  examination,  as 
any  other  witness,  on  behalf  of  himself,  or  either  or  any  of  the  parties 
to  the  action  or  proceeding.  {CaL  Pr,  Act,  §  392.)  But  facts  which 
have  heretofore  caused  the  exclusion  of  testimony  may  still  be  shown 
for  the  purpose  of  affecting  its  credibility.  {Cah  Pr,  Act,  §  391.) 
The  law  having  been  changed  by  the  above  section  in  reference  to  the 
competency  and  incompetency  of  witnesses  (Easterly  v.  Bassignano,  20 
CaL  496),  the  decisions  in  the  early  cases  are  no  longer  law.  The  right 
of  a  party  to  testify  in  his  own  behalf  depends  entirely  on  the  Statute. 
(Reddington  v,  Waldon,  22  Cal,  185.)  The  result  of  the  permission 
given  by  the  Statute  has  not  been  to  blend  in  one  the  different  charac- 
ters of  parties  and  witnesses,  nor  to  obliterate  the  distinction  between 
the  admission  of  parties  against  interest,  and  statement  of  witnesses  out 
of  court,  contradictory  of  their  testimony  at  the  trial.  Hall  9.  Bark 
"Emily  Banning,"  33  CaL  s^i, 

43.  Party  Defendant. — ^The  plaintiff  may  call  as  a  witness  any 
one  of  the  adverse  parties,  where  there  are  several,  and  they  are  sued  as 
joint  tortfeasors.  He  is  not  bound  to  call  all,  if  he  call  one.  Rosen- 
baum  V,  Hembeig,  17  CaL  602. 

44.  Party  in  his  o-wn  Behalf. — One  of  the  parties  in  an 
action  to  recover  possession  of  land  cannot  make  himself  a  witness  in 
his  own  behalf,  for  the  purpose  of  defeating  the  title  of  the  adverse 
party  to  the  kind  in  dispute,  if  the  adverse  party  is  the  grantee  of  a  per- 
son no  longer  living,  and  the  facts  he  offers  to  prove  transpired  before 
the  death  of  the  grantor.  CaL  Pr.  Act,  §  393;  Davis  ».  Davis,  26 
CaL  23. 

45.  Party  Representative.— The  word  "representative,"  used 
in  the  three  hundred  and  ninety-third  section  of  the  Practice  Act,  as 
amended  in  1863,  applies  to  the  executor  or  administrator  of  the  estate 
of  a  deceased  person,  and  also  to  the  person  or  party  who  has  succeeded 
to  the  right  of  deceased,  whether  by  purchase  or  descent,  or  operation 
of  law.  (Davis  v.  Davis,  26  Col,  34. )  When  a  surviving  partner  is  sued 
for  a  loan  for  the  use  of  the  firm,  made  to  a  deceased  partner,  and  of 
the  particulars  of  which  the  deceased  partner  only  was  cognizant, 
the  plaintiff  is  not  a  competent  witness  in  his  own  behalf.  Roney  v, 
Backland,  4  Neo,  45. 

46.  Plaintiff  as  Witness.— Where  the  defendant  calls  the 
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plaintiff  as  witness,  and  the  latter  testifies  to  new  matter  not  responsive 
to  the  inquiries  put  to  him,  the  defendant  may  offer  himself  as  a  witness 
on  his  own  behalf  in  respect  to  such  new  matkr^  but  his  testimony  must 
be  limited  to  an  explanation  or  contradiction  of  such  new  matter.  (Dwi- 
nelle  v,  Henriquez,  i  CaL  387.)  But  in  (Drako  v.  Elkin,  10  CaL  313,) 
it  was  decided  that  after  the  examination  in  chief,  the  defendant  may 
testify  in  his  own  behalf  generally,  as  to  the  matters  in  issue. 

47.  Religious  Belief. — And  no  person  shall  be  disqualified  as  a 
witness  in  an  action  or  proceeding  on  account  of  his  opinions  on  mat- 
ters of  religious  belief,  or  by  reason  of  his  interest  in  the  event  of  the 
action  or  proceeding,  as  a  party  thereto  or  otherwise.  (Gz/.  Pr,  Aci^  § 
392.)  This  section  of  the  Practice  Act,  and  the  fourth  section  of  Art. 
I.  of  the  Constitution,  mean  that  a  witness  is  competent,  without 
respect  to  his  religious  belief,  or  independent  thereof.  Fuller  v.  Fuller, 
17  CaL  605. 

PRACTICE   ON   EVIDENCE. 

48.  Contradiotory  Statements. — Where  a  witness  is  subject  to 
be  impeached  by  proof  of  contradictory  statements,  the  precise  matter 
of  these  contradictions,  and  the  time  and  place  of  the  statements,  must 
be  brought  to  the  knowledge  of  the  witness  on  cross  examination. 
(Baker  ».  Joseph,  16  CaL  173.)  The  rule  applies  equally  to  evidence 
of  declaration  or  acts  of  hostility  or  ill  feeling  on  the  part  of  the  wit- 
ness. (/</.)  It  is  in  the  discretion  of  the  Court  to  admit  such  im- 
peaching evidence,  and  the  party  offering  such  evidence  must  show 
error  to  his  prejudice,  by  putting  his  exceptions  to  the  ruling  of  the 
Court  in  proper  shape.  {Jd,;  see  McDaniel  v,  Baca,  2  CaL  327.)  If 
the  deposition  of  a  witness  has  been  introduced  on  behalf  of  one  party, 
the  other  may  prove  his  confessions  or  declarations  for  the  purpose  of 
contradicting  his  deposition  or  impeaching  his  credit  Fox  v.  Fox,  25 
Cal,  587. 

49.  Cross-Exaniination. — Courts  are  apt  to  take  too  narrow  a 
view  of  the  rights  of  cross-examination,  confining  it  to  the  subject  mat- 
ter of  the  examination-in-chief.  Undoubtedly  the  cross-examination 
cannot  go  beyond  that  matter,  but  it  ought  to  be  allowed  a  veiy  free 
range  within  it.  The  witness  may  be  sifted  as  to  every  fact  touching 
the  matters  as  to  which  he  testifies,  so  that  his  temper,  leanings,  relapons 
to  the  parties  and  cause^  his  intelligence,  the  accuracy  of  his  memoiy, 
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his  disposition  to  tell  the  truth,  his  character,  his  means  of  knowledge, 
his  general  and  particular  acquaintance  with  the  subject  matter,  may  be 
fully  tested.  Jackson  v.  Feather  River  and  Gibsonville  Water  Co.,  14 
Col,  18. 

i 

50.  Ottjectlon  to  Competenoy. — ^An  objection  to  the  compe- 
tency of  a  witness,  on  the  ground  of  interest,  should  be  made  at  the 
time  his  interest  is  first  shown,  or  it  will  be  deemed  waived.  (B.R.  and 
A.  Wat.  and  Min.  Co.  v.  Boles  (No.  2),  24  CaL  359.)  Under  notice 
given  by  a  party  that  he  will  testify  in  his  own  behalf,  he  has  a  right  to 
testify  on  such  matters  as  are  specified  in  the  notice,  and  a  general  ob- 
jection to  his  giving  testimony  is  not  well  taken.  (Leet  v,  Wilson,  24 
CaL  398.)  As  to  cross-examination  of  witnesses,  consult  Landsberger 
V.  Gorham,  5  CaL  460;  Jackson  v,  F.  R.  Water  Co.,  14  CaL  18;  Ait- 
ken  V,  Mendenhall,  25  CaL  212;  People  v.  Robles,  29  CaL  421;  Weth- 
erbee  v.  Dunn,  32  CaL  106;  People  v.  Miller,  33  CaL  99;  Harper  v. 
Lamping,  Id.  641. 

51.  Disoretion  of  Court. — It  is  in  the  discretion  of  the  Court 
to  allow  or  refuse  the  introduction  of  further  testimony  after  resting. 
(Meyer  v,  Giedel,  31  How,  Pr,  456.)  Or  to  allow  a  leading  question 
to  be  put.  (Black  v,  Camden  and  Amboy  R.R.  Co.,  45  Barb,  40.) 
Or  to  grant  an  amendment  at  the  trial.  (Binsrard  v.  Spring,  42  Barb, 
470.)  As  to  the  order  of  admission  of  relevant  testimony,  see  (Mur- 
phy V,  Baker,  28  How,  Pr,  251.)  As  to  imposing  restrictions  on  undue 
latitute  of  cross-examination,  see  (Great  West.  Turnpike  Co.  v,  Loomis, 
32  N,y,  127).  The  refusal  of  a  court  tiying  an  issue  without  a  jury  to 
consider  the  testimony  as  conflicting,  or  to  pass  upon  the  credibility  of 
witnesses,  raises  no  questions  reviewable.  Teriy  v,  Wheeler,  25 
N,r.  520. 

52.  Dooumentary  Evidence. — ^The  exemplification  of  a  de- 
cree of  divorce  must  contain  all  the  proceedings,  and  must  show  on  its 
face  that  jurisdiction  was  acquired.  (Lawrence's  Case,  18  Abb,  Pr. 
347.)  Of  a  record  of  a  will  must  contain  the  proofs  before  the  Surro- 
gate. (Hill  V.  Crockford,  24  N.Y,  128.)  The  attestation  of  a  foreign 
judgment  must  be  signed  by  the  Clerk  himself.  (Morris  v.  Patchin, 
24  N,y,  394.)  As  to  authentication  of  a  Canada  judgment,  see  (Laz- 
ier V,  Westcott,  26  N.y.  146.)  Of  a  judgment  of  English  Privy  Council, 
see  (Jarvis  v.  Sewall,  40  Barb,  449-)  See,  as  to  admission  of  foreign 
charter  per  se,  (Brooks  Paper  Works  v,  Willett,  19  Abb,  Pr,  416.)    A 
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certificate  of  exemplification  of  a  judgment  rendered  in  another  State, 
when  attested  by  the  Clerk  under  the  seal  of  the  Court,  and  when  the 
presiding  Judge  of  the  Court  certifies  to  that  attestation  as  in  due  form 
of  law,  is  sufficient,  under  the  Act  of  Congress  of  May  26th,  1790,  to 
sustain  an  action  upon  the  judgment  in  another  State.^  Thompson  v, 
Manrow,  i  Cal.  428;  Park  v.  Williams,  7  Id.  249. 

58.  Impeaohment  of  Witness. — In  a  civil  action  or  proceed- 
ing, a  witness  may  be  discredited  or  impeached,  and  for  such  purpose 
his  general  character  for  honesty,  truth,  and  integrity  may  be  inquired 
into.  (S/a/,  of  Cal,,  1867-8,  p.  193.)  A  witness  who  is  called  to  im- 
peach another  may  answer  that  he  would  not  believe  such  other  wit- 
ness on  oath.  This  is  the  uniform  practice  in  this  State.  (Stevens  v, 
Irwin,  12  Cal,  306.)  Evidence  of  bad  character  for  chastity  is  not 
admissible  for  the  purpose  of  impeaching  the  testimony  of  a  witness. 
It  must  be  restricted  to  her  charaaer  for  truth  and  veracity.  (People  v, 
Yslas,  27  CaL  630.)  Curry,  J.,  holds  that  it  should  not  be  confined  to 
her  character  for  truth  and  veracity,  but  should  extend  to  her  entire  moral 
character;  and  she  may  be  impeached  by  testimony  showing  that  her 
general  moral  character  is  bad.    People  v,  Yslas,  27  CaL  630. 

54.  Party  not  Bound  by  Statements. — A  party  is  not  bound 
by  or  held  to  admit  as  true  statements  made  by  his  witnesses  during 
the  trial,  because  he  does  not  deny  or  contradict  them  at  the  time. 
(Williams  v.  Stidger,  22  CaL  231. )  If  a  party  offers  a  witness  to  prove 
the  sale  of  a  mining  claim  under  which  he  claims,  and  the  witness  says 
the  sale  was  in  writing,  the  parly  is  bound  by  the  statement  of  the  wit- 
ness, and  must  produce  the  writing  or  account  for  its  loss.  (Patterson 
V,  Keystone  Min.  Co.,  30  CaL  360.)  A  party  calling  a  witness  is  not 
precluded  from  proving  by  another  witness  the  truth  of  any  particular 
fact  in  direct  contradiction  to  what  the  first  witness  may  have  testified. 
Norwood  ».  Kenfield,  30  CaL  393. 

55.  Recalling  Witness. — If  the  ends  of  justice  require,  it  is 
both  the  right  and  duty  of  the  Court  to  permit  a  witness  to  be  re- 
called after  a  party  has  closed  his  case.  Fairchild  v,  Cal.  Stage  Co.,  13 
CaL  599. 

ARGUMENT   OF   COUNSEL. 

5  6.     Upon  the  close  of  the  evidence  of  defendant,  coun- 
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sel  for  plaintiflfs  open  the  argument  to  the  jury.  Defend- 
ant replies,  and  plaintiff  s  counsel  closes.  The  Court 
then  instructs  the  jury  as  to  the  law  of  the  case.  ( CaL 
Pr.  Act,  §  1 66.)  As  to  the  right  of  the  party  who  holds  the 
affirmative  and  calls  the  first  witness  to  make  the  closing 
address,  see  (El well  z;.  Chamberlin,  3 1  iV.  K  6 1 1 ;  Scudder 
V.  Gori,  18  Abb.  Pr.  223.)  As  to  allowing  the  right  to 
close  to  either  party,  see  (Fry  v.  Bennett,  28  N.Y. 
324.)  On  argument  of  demurrer  to  one  separate  de- 
fense, another  cannot  be  referred  to  to  sustain  it.  (Jack- 
son V.  Van  Slyke,  44  Barb.  1 16.)  The  opening  of  the 
cause,  introduction  of  evidence,  and  summing  up  by 
counsel  to  the  jury,  or  submitcing  of  the  cause  to  the 
Court  or  referee  on  written  points  and  arguments, 
after  the  evidence  is  closed,  are  parts  of  the  trial  of  an 
issue  of  fact,  and  the  trial  is  lyt  completed  until  the 
cause  is  finally  submitted  to  the  Court,  referee  or  jury. 
Mygatt  V.  Wilcox,  35  Haw.  Pr.  410. 
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57.  In  charging  the  jury,  the  Court  shall  state  to 
them  all  matters  of  law  which  it  thinks  necessary  for 
their  information  in  giving  their  verdict,  and,  if  it  state 
the  testimony  of  the  case,  it  shall  inform  the  jury  that 
they  are  exclusive  judges  of  all  questions  of  fact.  ( Ccd. 
Pr.  Act,  §  165.)  The  instruction  by  the  Court  should 
be  a  complete  charge  upon  the  legal  questions  to  which 
it  relates.  (Bradley  z'.  Lee,  Cat.  S.  Ct.,  Oct.  7!,  1859.) 
If  the  Court  charge  the  jury  erroneously  upon  a  propo- 
sition of  law  which  does  not  arise  in  the  case,  either 
upon  the  pleadings  or  the  evidence,  and  which  could 
not  affect  the  result,  the  error  is  immaterial,  and  will  not 
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cause  a  reversal  of  the  judgment.     Satterlee  v.  Bliss, 
36  CaL  489. 

58.  A  judge  is  bound  to  instruct  a  jury  upon  each 
proposition  of  law  submitted  to  him  by  counsel,  bearing 
upon  the  evidence.  (Zabriskie  v.  Smith,  3  Kern.  322.) 
But  he  is  not  bound,  without  the  request  of  parties,  to 
instruct  the  jury;  and  the  latter  are  presumed  to  be 
acquainted  with  all  the  rules  of  law  in  regard  to  which 
the  parties  do  not  require  them  to  be  instructed,  or  the 
Court  does  not  instruct  them.  Haupt  t'.  Pohlman,  16 
Abb.  Pr.  301;  Marine  Bank  of  N.Y.  v.  Clements,  31 
N.Y.  33;  Wilklow  V.  Lane,  37  Barb.  244. 

59.  If  an  equity  case  is  treated  as  an  ordinary  ac- 
tion at  law,  and  submitted  to  a  jury  as  such,  and  the 
Court  considered  itsen  bound  and  controlled  by  the 
verdict  as  in  an  action  of  law,  each  party  has  the  same 
right  with  respect  to  instruction  as  if  it  were  a  case  at 
law.     Van  Vleet  v.  Olin,  4  Nev.  95. 

60.  The  Court  should  give  or  refuse  instructions 
as  asked  for,  and  though  the  phraseology  may  be  mod- 
ified to  make  it  more  intelligible,  yet  the  sense  must  not 
be  altered.  (Conrad  z'.  Lindley,  2  Cal.  172;  Jamson 
V.  Quiey,  5  Id.  49 1 ;  Russell  v.  Amador,  3  Id.  403 ; 
First  Baptist  Church  in  Brooklyn  v.  Brooklyn  Fire  Ins. 
Co.,  23  How.  Pr.  448.)  Held,  that  where  an  instruc- 
tion asked  by  defendant,  if  given  entire,  would  have 
been  erroneous,  the  Court  was  not  bound  to  separate 
the  concluding  clause,  and  give  that  by  itself,  and  was 
therefore  right  in  refusing  the  instruction.  (Smith  v. 
Richmond,  19  Cal.  476;  Mayor  of  N.Y.  v.  Exchange 
Fire  Ins.  Co.,  9  Bosw.  424.)     A  correct  charge  by  the 
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Court  upon  a  matter  in  issue  cures  a  refusal  by  the 

Court  to  give  a  correct  charge  upon  the  same   point 

asked  by  one  of  the  parties.  Davis  v.  Perley,  30 
Cal.  630. 

61.  A  rule  of  court  requiring  counsel  to  file  and 
submit  to  the  Court  any  instructions  they  may  offer, 
before  the  argument  is  closed  to  the  jury,  does  not  op- 
erate where  the  cause  is  submitted  without  argoiment. 
(Tinney  v.  Endicott,  5  Cal.  102.)  If  there  is  a  rule 
requiring  instructions  to  be  handed  to  the  Judge  by  a 
certain  time  in  the  progress  of  the  trial,  it  is  not  error 
for  the  Court  to  refuse  instructions  not  handed  in  time. 
Waldie  v.  Dall,  29  Cal.  556. 

INSTRUCTIONS,    HOW   GIVEN. 

62.  Instructions  in  civil  and  criminal  cases  should 
be  drawn  with  reference  to  the  case  as  made  by  the 
evidence.  (People  v.  Roberts,  6  Cal.  217.)  An  in- 
struction of  the  Court  to  the  jury  must  be  adapted  to 
the  facts  of  the  case.  (People  v.  Honshell,  10  Cal.  87; 
People  V.  Burnes,  30  Cal.  2o5;  Thompson  v.  Lee,  8 
Cal.  275;  People  z/.  Harley,  Id.  390.)    Instructions  to  a 

jury,  asked  by  a  party,  which  are  not  pertinent  to  any 
issue  in  the  cause,  should  be  refused,  even  though  they 
embody  correct  abstract  principles  of  law.  Conlin  v. 
S.  F.  and  S. }.  R.R.  Co.,  36  Cal,  404;  People  v. 
Roberts,  6  Cal.  217;  People  v.  Honsell,  10  Cal.  87; 
People  V.  Byrnes,  30  Cal.  206;  Capuro  v.  Builders*  Ins. 
Co.,  Cal.  Sup.  Ct.y  yan.  Zl,  1870. 

63.  No  instructions  should  be  given  to  a  jury  which 
are  not  predicated  upon  some  theory,  logically  deduci- 
ble  from  at  least  some  portion  of  the  testimony.    (Peo- 


456  TRIAL   BY   JURY. 

pie  V.  Sanchez,  24  CaL  28.)  Where  the  answer  was 
insufificient  as  a  denial  of  the  allegations  in  the  com- 
plaint, and  the  Court  instructed  the  jury  to  find  for 
plaintiff:  Held,  that  the  instruction  was  right,  no  evi- 
dence being  required  on  the  part  of  plaintiff.  (Kuhland 
V.  Sedgwick,  17  Cal^  123.)  When  certain  allegations 
of  fact  in  the  complaint  are  admitted  in  the  answer,  an 
instruction  by  the  Court  to  the  jury  that  the  admitted 
facts  will  be  taken  by  them  as  true,  and  that  they  will 
so  find  for  plaintiff,  is  not  an  instruction  to  the  jury  to 
find  a  verdict  in  favor  of  plaintiff,  except  as  to  the  facts 
so  admitted.     Blood  z'.  Light,  31  CaL  115. 

64.  It  is  not  error  for  the  Judge,  in  stating  the  tes- 
timony of  the  jury,  to  read  a  memorandum  of  testimony 
taken  by  another  person,  instead  of  using  his  own  min- 
utes or  making  the  statement  from  recollection.  (Peo- 
ple V.  Boggs,  20  CaL  432.)  Whether  an  instruction, 
giving  the  general  rule,  without  qualification,  be  proper 
or  not,  depends  on  the  facts  in  proof,  and  the  charge 
would  be  right  or  wrong  according  to  the  circumstances 
of  the  given  case.     People  v.  Arnold,  15  CaL  482. 

INSTRUCTIONS   REFUSED. 

65.  Instructions  are  properly  refused  when  not 
warranted  by  the  pleadings.  (Thompson  v.  Lee,  8  CaL 
275.)  To  instruct  the  jury  upon  mere  abstract  ques- 
tions of  law,  irrelevant  to  the  case,  serves  only  to 
bewilder  and  mislead  them  from  the  true  issue  to  be 
determined.  (Gowler  v.  Smith,  2  CaL  45;  Id.  387; 
Branger  v.  Chevalier,  ()Id.  353;  Fairchild  v.  Cal.  Stage 
Co.,  13  Cal.  599.)  Where  a  party  asks  an  abstract 
proposition  of  law,  by  way  of  instruction  to  a  jury,  he 
takes  the  risk   of  its  being  correct   in  all  its  parts. 
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(Thompson  v.  Paige,  i6  Cal.  yy.)  And  a  court  may 
refuse  an  instruction  asked,  when  the  same  has  already 
been  given  in  substance.  (People  v.  King,  27  Cal.  509; 
Fairchild  v.  Cal.  Stage  Co.,  13  Cal.  599;  Belden  v. 
Henriquez,  8  Cal.  87.)  If  the  Court  has  already  given 
the  law  correctly  to  the  jury  upon  a  given  point,  it  is 
not  error  to  refuse  a  second  instruction  upon  the  same 
point.     People  v.  Williams,  32  Cal.  280. 

66.  Where  equivalent  instructions  are  given  and 
refused,  the  Court  should  place  its  refusal  on  the  ground 
that  equivalent  instructions  were  given.  Unless  this  is 
done  the  jury  may  be  misled.  (People  v.  Hurley,  8 
Cal.  390;  People  v.  Ramirez,  13  Cal.  152.)  A  court 
may  refuse  to  give  to  the  jury  an  instruction  which  em- 
braces a  question  which  came  properly  before  the 
Court,  and  not  before  the  jury.  (Branger  v.  Chevalier, 
9  Cal.  353.)  It  is  not  error  for  the  Court  to  refuse  to 
instruct  a  jury,  *'that  where  two  innocent  parties  must 
suffer,  that  party  who  had  been  the  cause  of  another's 
loss  must  lose.'*     Davis  v.  Davis,  26  Cal.  44. 

67.  The  Court  cannot  be  called  upon  to  charge 
upon  an  assumed  state  of  facts,  not  proven  upon  the 
trial.  (5  Sandf.  542;  12  Abb.  Pr.  420;  6  Barb.  148; 
Pratt  V.  Ogden,  34  N.  Y.  20;  Rouse  v.  Lewis,  2  Keyes, 
352;  Hope  V.  Lawrence,  50  Barb.  258;  Pratt  v.  Ogden, 
34  jV.K  20;  Trask  v.  Payne,  43  Barb.  569;  Schwerin 
V.  McKee,  5  Robt.  404.)  The  Court  has  no  right  to 
charge  the  jury  in  regard  to  conclusions  of  fact; 
(Tread well  v.  Wells,  4  Cal.  260;)  as  it  is  the  province 
of  the  jury,  unaided  by  the  Court,  to  say  whether  a  fact 
is  proved  or  otherwise.     People  v.  Dick,  32  CaL  213. 

68.  It  is  not  error  for  the  Court  to  refuse  to  in- 
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Struct  the  jury  upon  a  point  in  relation  to  which  there  is 
no  evidence.  (Tompkins  v.  Mahoney,  32  Co/.  231; 
People  V.  Hurley,  8  Cal.  390.)  Or  where  there  is  only 
such  slight  evidence  as  is  plainly  insufficient  to  establish 
it,  it  is  proper  for  the  Court  to  instruct  the  jury  to  that 
effect,  and  withdraw  the  point  from  their  consideration. 
(Selden  v.  Cashman,  20  Ca/.  56.)  Or,  which  assumes 
a  certain  fact  to  exist,  respecting  which  evidence  has 
been  introduced  before  the  jury.  Preston  v.  Keys,  23 
CaL  193; 

.  • 

69.  How  far  it  is  necessary  and  proper  for  the  Judge 

to  refer  to  and  comment  upon  the  evidence  in  the  charge 
is  a  question  of  discretion.  (Poler  v.  N.Y.  C.  R.R.,  16 
JV.y.  476.)  It  is  not  error  for  the  Judge  to  intimate  an 
opinion  on  a  question  of  fact,  if  the  determination  of  the 
question  is  left  by  him  to  the  jury.  ( Althrop  v.  Wolf, 
2  //i/i.  344.)  The  Judge  is  not  at  liberty  to  state  his 
opinion  on  any  question,  on  the  supposition  that  it  is  a 
question  of  law,  and  afterwards  to  submit  it  to  the  jury 
as  a  question  of  fact.  If  it  is  a  matter  of  fact  in  dispute, 
he  has  no  right  to  state  his  conclusions  thereon;  if  it  is 
a  matter  of  law,  he  has  no  right  to  leave  it  to  the  jury* 
Vedder  v.  Fellows,  20  N.V.  126. 

70.  The  constitutional  right  of  the  Court  "to  state 
the  testimony"  to  the  jury  would  hardly  authorize  a 
judge  to  express  his  opinion  as  to  its  effect.  (Seligman 
V.  Kalkman,  8  Ca/.  216.)  Where  the  charge  of  the 
Court,  taken  as  a  whole,  fairly  submitted  the  case  to  the 
jury,  the  judgment  will  not  be  disturbed  because  some 
instructions  were  refused  which  could  properly  have 
been  given,  or  that  some  of  those  given  are  subject  to 
verbal  criticism.     Brooks  v.  Crosby,  22  Cal.  42. 


INSTRUCTIONS   REFUSED.  459 

71.  In  New  York,  if  a  request  involve  several  prop- 
ositions, error  in  any  justifies  its  refusal.  The  attention 
of  the  Court  should  be  drawn  to  each  and  every  specific 
ruling.  (Magee  v.  Badger,  34  N.Y.  247.)  And  the 
proposition  submitted  must  be  good  in  all  its  parts,  or 
refusal  will  not  be  error.  (Wright  v.  Paige,  36  Barb. 
438,  443;  see  3  Den.  594;  i  Comst.  79;  13  A^.K  332; 
31  Barb.  171;  30/^.  246;  2  Keyes,  581;  6  N.Y.  233.) 
The  same  rule  is  laid  down  as  to  the  offer  of  evidence. 
(Hosley  v.  Black,  28  N.Y.  438;  26  How.  Pr.  97.) 
For  the  practice  in  New  York,  consult  further  9  Bosw. 
369;  7  Bosw.  396;  31  N.Y.  569;  34  N.Y.  247,  383;  38 
N.Y.  184,  175,  39;  34  How.  Pr.  434;  I  Keyes,  532;  2 
KeyeSy  268,  506;  5  Abb.  Pr.  (NS.)  420;  i  £dm.  95; 
49  Barb.  106. 

CHARGE   TO   THE   JURY   IN   PARTICULAR   CASES. 

72.  Abandonment. — In  charging  the  jury  upon  the  question  of 
forfeiture  of  mining  claim,  the  Court  should  narrow  its  charge  to  such 
rules  or  regulations  as  expressly  provide  that  a  non-compliance  with 
their  provisions  shall  be  a  cause  of  forfeiture.  (Bell  ».  Bedrock  T.  and 
M.  Co.,  36  CaL  214.)  "That  if  the  plaintiiF  had  abandoned  the  claim, 
and  did  not  intend  to  return  and  work  it  before  the  commencement  of 
the  suit,"  and  the  Court  gave  the  instruction  "subject  to  the  seventeenth 
section  of  the  Statute  of  Limitations:"  Held,  that  the  qualification  to 
the  instruction  was  error.  (Davis  ».  Butler,  6  CaL  510.)  That  "where 
an  abandonment  is  sought  to  be  established  by  the  act  of  the  party,  the 
intention  not  to  return,  his  abandonment  is  as  complete,  if  it  exists  for 
a  minute,  or  a  second,  as  though  it  continued  for  years;  but  if  he  left 
with  the  intention  of  returning,  he  might  do  so  within  five  years,  pro- 
vided there  was  no  rule,  usage  or  custom  of  miners  of  such  a  notorious 
character  as  to  raise  a  presumption  of  an  intention  to  abandon:"  Held^ 
that  the  question  of  abandonment  was  fairly  left  to  the  jury.  (Waring 
V,  Crow,  1 1  CaL  366.)  "That  lapse  of  time  does  not  constitute  an 
abandonment,  but  that  it  consists  in  a  voluntary  surrender  and  giving 
up  of  the  thing  by  the  owner,  because  he  no  longer  desires  to  possess 
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it,  or  thereafter  to  assert  any  right  or  dominion  over  it;"  and  the  instruc- 
tion was  given  with  the  qualification:  Beld,  that  it  would  be  more  exact 
to  say  in  qualification  that  lapse  of  time  constitutes  a  material  element 
to  be  considered  in  deciding  the  question  of  abandonment.  Lawrence 
V,  Fulton,  19  Cal,  683. 

73.  Boundary  of  Land. — It  is  error  for  the  Court  to  instruct 
the  jury  that  before  the  plaintiff  can  recover,  the  evidence  must  specif- 
ically fix  and  establish  the  eastern  boundary  line  of  the  grant  under 
which  plaintiff  claimed,  when  it  appears  from  the  evidence  that  the  land 
in  controversy  is  within  that  boundary  line.  The  precise  location  of  that 
line  is  of  no  moment.    Seaward  v,  Malotte,  1 5  CaL  307. 

74.  Conversion. — Where,  in  a  suit  for  the  value  of  horses 
alleged  to  have  been  purchased  by  B.,  it  was  proven,  among  other  things, 
that  the  horses  were  purchased  for  the  use  of  the  Overland  Mail  line, 
and  the  Court  instructed  the  jury  that,  under  the  evidence,  B.  was  to  be 
considered  as  sole  proprietor  of  that  line:  Beid,  that  the  instruction 
was  wrong,  as  charging  matters  of  fact;  but  that  as  no  other  conclusion 
could  be  arrived  at  from  the  evidence,  the  error  could  not  have  preju-  • 
diced  defendant,  and  therefore  is  not  ground  for  reversal.  Pico  v. 
Stevens,  18  Cai.  376. 

75.  Deiioation  of  Homestead. — Ejectment  for  land  a^  a 
homestead.  The  husband  alone  had  executed  a  deed  to  defendant. 
There  was  evidence  tending  to  show  that  the  premises  was  never  occu- 
pied by  plaintiffs  with  the  intention  of  making  them* the  homestead, 
and  also  evidence  tending  to  prove  an  abandonment  of  their  occupancy, 
and  a  residence  on  other  property  as  that  of  the  family.  The  court 
below  submitted  a  series  of  questions  to  the  jury  for  a  special  verdict, 
the  first  of  which  was:  Did  the  plaintiffs  ever  dedicate  and  set  apart  the 
real  estate  described  in  the  complaint  as  a  homestead,  by  living  upon  it 
with  the  intention  so  to  dedicate  it?  and  told  the  jury,  if  they  answered 
this  question  in  the  negative,  the  answer  would  constitute  their  entire 
verdict,  but  if  they  found  in  the  affirmative,  they  should  then  proceed 
to  answer  the  other  questions.  JIM,  that  such  direction  was  proper,  as 
a  negative  answer  to  this  question  was  conclusive  against  a  recovery, 
and  that  such  directions  are  convenient  in  practice,  and  no  abuse  of 
discretion.     Broadus  v.  Nelson,  16  Cai,  79. 

76.  Description  of  Land. — An  instruction  to  the  jury  that  they 
must  take  the  grant  and  map  together,  and  if  they  believe  the  land  in 
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controversy  within  the  grant,  as  explained  by  the  map,  they  will  find 
for  the  plaintiff:  Held,  to  be  correct.    Ferris  v,  Coover,  10  CaL  589. 

77.  Diverting  Water.— "That  defendant  is  not  liable  for  any 
deficiency  in  plaintiff's  ditch,  unless  he  was  diverting  from  Rabbit 
Creek  more  water  than  he  was  entitled  to  at  the  precise  time  that  such 
deficiency  existed"  was  held  proper.  (Brown  v.  Smith,  10  Cat,  508.) 
Also,  where  the  Court  instructed  the  jury  that  if  they  believed  that  de- 
fendant's ditch  was  so  filled  with  tailings  during  the  period  of  the  alleged 
injury  that  it  was  incapable  of  directing  the  waters  of  the  creek,  the 
plaintiff  cannot  recover.    Id, 

78.  Foroible  Entry  and  Detainer. — ^The  Court  has  no  right 
to  instruct  the  jury  "that  if  they  believed,  upon  the  evidence,  that  de- 
fendants had  possession  of  the  premises  when  plaintiff  went  there  to 
build  his  house,  that  defendants  had  a  right  to  forcibly  enter  and  tear 
down  plaintiff's  house  and  fence  if  they  could  do  so  without  committing 
a  breach  of  the  peace."  Such  a  charge  is  utterly  opposed  to  well 
established  principles  of  law.  (Brown  v,  Peny,  CaL  Sup,  O,,  Jan,  T, 
1870.)  It  is  error  in  the  Court  to  instruct  the  jury  that  **the  actual 
possession  being  admitted,  the  presumption  is  that  it  was  peaceable, 
unless  the  contrary  appear."  Warburton  v,  Doble,  CaL  Sup,  CL,  Oct, 
71,  1869. 

79.  Fraud. — It  is  error  to  instruct  a  jury,  in  a  civil  case  of  im- 
puted fraud,  that  if  they  have  a  doubt  of  the  guilt  of  the  party  charged, 
they  must  find  in  his  favor.  Issues  of  fact  in  civil  cases  are  determined 
by  a  preponderance  of  testimony,  and  this  rule  applies  as  well  to  cases 
of  fraud  as  to  any  other.  (Ford  v.  Chambers,  19  CaL  143.)  It  was 
error  in  the  court  below  to  refuse  to  instrua  the  jury  that  if  they  believed 
the  receipt  specified  in  the  deed  for'  $3,000  was  obtained  by  fraud,  they 
were  authorized  to  find  for  defendant.  (McDaniel  v,  Baca,  2  CaL  326.) 
In  an  application  of  an  insolvent  to  be  discharged  from  his  debts,  where 
it  was  alleged  that  the  applicant  had  made  and  recorded  a  sham  deed 
of  his  property  shortly  before  his  application,  which  property  was  not 
included  in  the  schedule:  Hdd,  that  it  was  error  for  the  Court  to  instruct 
the  juiy,  "that  to  find  the  charge  of  fraud  sustained  they  must  believe 
the  deed  made  with  intent  to  deceive  creditors,  and  to  have  been 
actually  delive.red  to  the  grantees;  that  proof  of  record  was  no  delivery," 
etc.  The  fraud  is  as  complete  without  the  delivery  as  with  it.  (Fisk 
V,  His  Creditors,  12  Col,  281.)  Various  points  in  relation  to  the 
proper  charge  in  respect  to  a  fraudulent  intent  in*  the  transfer  of  goods 
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in  a  peculiar  case  determined,  (Walsh  v.  Kelly,  42  Barb,  98;  S.C., 
If  Haw.  Pr.  359. 

80.  Ii\junotion. — In  suit  for  damages  for  an  entry  upon  mining 
claims,  and  for  perpetual  injunction,  etc. :  Hdd^  that  it  was  error  for 
the  Court  below  to  charge  the  jury  that  if  they  believed  no  injury  or 
damage  was  done  by  defendant  to  plaintiffs,  they  would  find  for  defend- 
ants; that  such  charge  was  calculated  to  mislead,  inasmuch  as  the  law 
presumes  damages  from  a  trespass,  and  under  the  charge  the  jury 
might  have  decided  the  case  upon  this  want  of  proof  of  plaintiff's 
damages,  instead  of  absence  of  proof  of  their  title.  Attwood  v,  Fricot, 
17  Cal  37. 

81.  liibeL — In  a  chaige  to  the  jury  in  an  action  for  libel,  it  was 
held,  that  where  the  Court  expressed  an  opinion  as  to  whether  the  pub- 
lication was  libelous  or  not,  and  also  defined  what  in  law  constituted  a 
libel,  that  such  opinion  was  submitting  the  question  to  the  jury,  and  was 
no  ground  for  new  trial.  {Graham  on  New  Trials,  426;  Cook  on  Def, 
171.)  For  the  proper  matter  of  a  charge  in  an  action  for  libel.  Fry  v. 
Bennett,  3  Bosw.  200,  243. 

82.  Right  of  Possession. — ^Where  the  defendants  deny  owner- 
ship in  plaintiff,  and  set  up  ownership  in  themselves,  it  is  not  error  to 
instruct  the  jury  that  the  only  question  for  them  to  determine  is  as  to 
who  has  the  better  right  to  the  premises.  Such  instruction  does  not 
imply  that  plaintiffs  can  recover,  even  if  they  do  not  establish,  prima 

fade,  a  title.    Busenius  v.  Coffee,  14  Cat,  91;  Pollock  v,  Cummings, 
Cal  Sup,  Ct,,  Oct,  T,,  1869. 

88.  Slander  of  Title. — It  was  error  for  the  Court  to  instruct  the 
jury  "that  where  a  person  injuriously  slanders  the  title  of  another, 
malice  is  presumed."  It  was  also  error  to  instruct  them  that  fraud 
could  not  be  presumed,  but  may  be  established  by  circumstances,  but 
not  of  a  light  character;  the  circumstances  must  be  of  a  most  conclusive 
nature.     McDaniel  z;.  Baca,  4  Cal,  326. 

84.  Statute  of  Frauds. — Cases  where  courts  below  instructed 
tl^  juiy  that  the  facts  showed  no  valid  sale  of  personal  property,  for  want 
of  such  change  of  possession  as  the  Statute  of  Frauds  requires,  and  the 
Supreme  Court  sustained  the  instructions,  Ford  v.  Chambers,  19 
Cal,  143. 


CHARGE   TO   THE  JURY.  463 

85.  Title  to  Ijaxid. — In  ejectment,  where  the  title  is  of  record 
and  wholly  documentary,  the  Court  may  declare  the  effect  of  the 
papers  offered  by  plaintiff,  and  instruct  the  jury  that  plaintiff  has  made 
out  his  title,  if  they  believe  the  land  to  be  within  the  boundaries  of  a 
grant  under  which  plaintiff  claims.  (McGrarvey  v.  Little,  1 5  Cal.  27.) 
In  ejectment,  the  Court  having  admitted  in  evidence,  as  sufficiently 
proven,  the  mesne  conveyance  through  which  plaintiff  traced  title,  the 
defendants  being  mere  trespassers,  charged  the  juiy  "  that  the  written 
evidence  of  title,  together  with  the  admissions  of  the  parties,  authorized 
them  to  find  for  the  plaintiff,  since  the  execution  of  the  papers  had  been 
passed  upon  by  the  Court:  Beid,  to  be  no  objection  to  this  instruction 
that  it  does  not  leave  the  execution  and  delivery  of  the  conveyance  to 
the  jury;  that  the  sufficiency  of  their  execution  was  a  matter  addressed 
solely  to  the  Court,,  and  that — no  question  being  raised  during  the  trial 
as  to  their  delivery,  and  no  evidence  being  offered  to  rebut  the  presump- 
tion of  delivery  arising  from  their  possession  by  plaintiff — ^the  instruction 
amounted  only  to  an  announcement  of  law  as  to  the  effect  of  the  con^ 
veyances  and  of  the  admissions  of  the  defendants.    Stark  v.  Barrett,  1 5 

Ca^'  373- 

CONDUCT   OF   THE   JURY. 

86.  After  hearing  the  charge,  the  jury  may  either 
decide  in  court  or  retire  for  deliberation.  ( Ca/.  Pr.  Act, 
§  166.)  Should  they  retire  for  deliberation,  the  officer 
of  the  Court,  having  first  been  sworn  not  to  communi- 
cate nor  allow  others  to  communicate  with  them,  con- 
ducts them  to  the  jury-room,  where  they  deliberate  upon 
and  make  up  their  verdict.  They  may  take  with  them 
all  papers,  except  depositions,  which  have  been  received 
as  evidence  in  the  cause,  or  notes  of  the  testimony  or 
other  proceedings  of  the  trial  taken  by  themselves,  or 
any  of  them,  but  none  taken  by  any  other  person. 
Cal.  Pr.  Act,  §  167;  Howland  v.  Willetts,  5  Seld.  170; 
Porter  v.  Mount,  45  Barb.  422. 

87.  They  may  come  into  Court  for  information  upon 
the  testimony,  in  case  of  a  disagreement  between  them, 
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or  Upon  any  point  of  law.  ( Cal.  Pr.  Act,  §  1 68.)  But 
after  the  jury  retires,  it  is  error  to  allow  them  to  come 
into  court  and  receive  instructions  in  the  absence  of  the 
parties  or  their  counsel.  CcU.  Pr.  Act,  §  1 68 ;  Redman 
V.  Yontz,  5  Cal.  148. 

88.  The  Judge  may  keep  the  jury  together  as  long 
as  in  his  judgment  there  is  any  reasonable  prospect  of 
their  being  able  to  agree.  (Green  v.  Telfair,  1 1  How. 
Pr.  260.)  But  he  has  no  right  to  threaten  or  intimidate 
thein  in  order  to  affect  their  deliberations.  Green  v. 
Telfair,  1 1  Hew.  Pr.  260. 

89.  It  is  the  province  of  the  jury  to  determine  from 
the  evidence  of  the  issues  of  fact,  iand  their  decision  is 
final.  (McCauley  v.  Weller,  12  Cal.  500.)  Having 
determined  upon  their  verdict,  they  are  brought  into 
court  by  the  officer,  and  through  their  foreman  they 
declare  the  same.  If  it  be  a  Sealed  verdict,  it  is  read  by 
the  Clerk,  so  that  parties  may  be  distinctly  informed  of 
its  purport.     Blum^iz'.  Pate,  20  Ccd.  69. 

Ko.  1020. 

Farm  of  Verdict. 

We,  the   undersigned  jury,  sworn   in   the   case    of 

against    ,  do  find  in  favor  of  the 

[plaintiff;  or,  if  special,  state  what  was  found\. 

[Date.]  [Signatures.] 


80.  Amendment  of  Yexdiot.— The  Court  may  amend  the 
verdict  of  a  jury,  when  it  is  defective  in  something  merely  formal,  and 
which  has  no  connection  with  the  merits  of  the  case,  where  the  amend- 
ment in  no  respect  changes  the  rights  of  the  parties.    Perkins  v,  Wil* 
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son,  3  Cat,  139;  see  Truebody  v,  Jacobson,  2  CaL  269.)  The  right 
to  correct  does  not  depend  upon  the  judgment,  and  the  steps  necessaiy 
for  that  purpose  must  be  taken  in  the  statutory  time.  (Allen  v.  Hill, 
16  Col,  113.)  An  informal  or  insufficient  verdict  maybe  corrected 
under  the  advice  of  the  Court.  (  CaL  Pr,  Act,  §  172.)  See,  as  to  the 
power  of  correcting  mere  techanical  errors,  (Wells  v.  Cox,  i  Daly, 
515.)  But  error  in  substance  cannot  be  corrected  by  motion.  (Brush 
V.  Kohn,  9  Bosw,  589.)  If  the  Court,  instead  of  having  the  verdict 
corrected  by  the  jury,  attempt  to  correct  it  by  the  judgment,  and  go  be- 
yond the  verdict,  it  is  error.    Ross  v,  Anstill,  2  CcU,  183. 

91.  Chanoe  Verdict. — ^A  verdict  to  which  the  assent  of  any 
of  the  jurors  was  obtained  by  a  resort  to  chances  will  be  set  aside; 
(see  Cal.  Pr,  Act,  §  193,  Subd.  2;  Donner  ».  Palmer,  23  CaL  40;) 
such  verdicts  being  regarded  in  the  same  light  as  gambling  verdicts. 
(Wilson  V,  Berryman,  5  CaL  44.)  When  jurors  agree  each  one  to 
mark  down  the  sum  he  thinks  proper  to  find  as  damages,  and  then  to 
divide  the  whole  amount  of  those  sums  by  the  number  of  persons  com- 
posing the  juiy,  which  result  shall  be  their  verdict,  a  verdict  thus  found 
is  irregular,  and  will  be  set  aside.  (Wilson  v.  Berryman,  5  CaL  44.) 
But  if  such  means  be  adopted,  without  any  being  bound  thereby;  and 
afterwards  the  jury  agree  upon  such  sum,  the  Coilrt  will  not  disturb  the 
verdict.  {Id.)  Such  verdict  is  not  a  chance  verdict,  within  the  meaning 
of  Subdivision  32  of  §  19  of  the  California  Practice  Act;  (Boyce  v,  Cal. 
Stage  Co.,  25  C<2/.  460;)  but  is  vicious,  and  should  be  set  aside,  if 
the  facts  were  proved  by  competent  testimony.  Turner  v,  Tuolumne 
Co.  Wat.  Co.,  25  G2/.  397. 

92.  Character  and  Form  of  Verdict. — When  the  party  does 
not  rely  in  his  pleadings  upon  an  estoppel,  but  himself  opens  the  truth 
or  falsehood  of  the  facts  which  he  claims  that  the  other  party  is  estop- 
ped to  aver  or  deny,  and  makes  the  truth  of  these  facts  the  very  issue 
which  the  jury  are  called  upon  to  try,  the  jury  are  bound  to  find  accord- 
ing to  the  real  truth  of  the  fsicts  proved  before  them.  (Anthony  v, 
Brayton,  7  Rhode  Island,  52.)  The  terms  and  expressions  in  the  plead- 
ing will  not  necessarily  give  character  to  or  determine  the  effect  or 
meaning  of  the  verdict.  (McLaughlin  v,  Kelly,  22  CaL  211.)  A  re- 
covery, if  had,  must  be  grounded  upon  the  facts  which  are  averred  in 
the  complaint,  and  not  upon  those  which  are  denied.  (Gregoiy  v, 
Haworth,  25  CaL  653.)  The  verdict  must  be  confined  to  the  matters 
put  in  issue  by  the  pleadings.    (Benedict  v.  Bray,  4  CaL  251 ;  Truebody 
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V,  Jacobson,  Id.  285.)  A  verdict  need  not  be  entitled  at  all.  (Mc- 
Garrity  v.  Byington,  12  Cal,  426.)  The  verdict  of  a  jury  in  a  chanceiy 
case  is  only  advisory  to  the  Chancellor  or  this  Court;  (Still  ».  Saund- 
ers, 8  Cal.  281;)  and  may  be  disregarded.  Goode  v.  Smith,  13 
Cal.  84. 

88.  Claixn  and  Deltvcnry. — In  actions  for  the  recovery  of 
specific  personal  property,  if  the  property  has  not  been  delivered  to  the 
plaintiff,  or  the  defendant  by  his  answer  claim  a  return  thereof,  the  juiy, 
if  their  verdict  be  in  favor  of  the  plaintiff,  or  if,  being  in  favor  of  the 
defendant,  they  also  find^  that  he  is  entitled  to  a  return  thereof,  shall 
find  the  value  of  the  property;  and  may  at  the  same  time  assess  the 
damages,  if  any  are  claimed  in  the  complaint  or  answer,  which  the  pre- 
vailing party  has  sustained  by  reason  of  the  taking  or  detention  of  such 
property.     Cal.  Pr.  Act,  §  177. 

94.  Conclusiveness  of  Verdict. — ^The  finding  of  a  Jury,  or 
of  the  court  below  acting  as  a  juTy,  upon  a  question  of  fact,  is  final,  and 
conclusive.  (Perry  v.  Cochran,  i  Cal.  189;  Duff  ».  Fisher,  i^Id.  380.) 
A  verdict  found  on  any  fact  or  title  distinctly  put  in  issue  is  conclusive 
in  another  action  between  the  same  parties  or  their  privies  in  respect 
of  the  same  fact  or  title;  (Kidd  v.  Laird,  15  Cal.  161;)  but  the  fact  or 
title  must  be  material  or  relevant.  See,  as  to  presumption  in  favor  of 
correctness  of  verdict,  not  clearly  designating  its  precise  import,  (Car- 
penter V.  Simmons,  28  How.  Pr.  12.)  And  court  will  intend  that  ver- 
dict settles  every  question  of  fact  litigated  upon  the  trial.  (Wolf  v, 
Goodhue  Fire  Ins.  Co.,  43  Barb.  400.)  General  rule  maintained,  that 
verdict  of  a  juiy  is  conclusive  upon  the  question  of  fact  submitted  to 
them,  if  there  be  any  evidence  to  support  it.  (Miller  v.  Lockwood,  32 
N.Y,  293;  Hyatt  v.  Trustees  of  Rondout,  44  Barb.  385;  Fleming  ». 
Smith,  44  Barb.  554;  Kavanagh  v.  Beckwith,  44  Barb.  192;  Goodwin 
V.  Kelly,  42  Barb.  194;  Dexter  v.  Bevins,  42  Barb.  573,  575;  People 
17.  Townsend,  37  Barb.  520;  Smith  v.  Tiffany,  36  Barb.  23;  Best  v. 
Starks,  24  How.  Pr.  58;  O'Hara  v.  Brophy,  24  How.  Pr.  379;  Sheldon 
V.  Stiyker,  42  Barb.  284;  27  How.  Pr.  387;  Whitney  v.  Wells,  28 
How.  Pr.  150;  Murphy  v.  Boker,  28  How.  Pr.  251;  Commissioners 
of  Excise,  etc.,  v.  Backus,  29  J^ow.  Pr.  33;  Cothran  v.  Collins,  29 
How.  Pr.  155;  Decker  ».  Myers,  31  How.  Pr.  372;  Stewart  v.  Ketel- 
tas,  9  Bosw.  261,  266;  Lewis  v.  Blake,  10  Bosw.  198;  Rowe  v.  Smith, 
10  Bosw.  268;  Gilhooly  v.  New  York  and  Savannah  S.N.  Co.,  i  Daly, 
,197.)    A  verdict  is  never  conclusive  upon  immaterial  or  collateral 
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issues.  (Bear  River  and  Aub.  Wat.  and  Min.  Co.,  15  CaL  145.)  See 
qualification  of  rule  as  regards  verdict  manifestly  against  evidence,  Suy- 
dam  ».  Grand  Street  and  Newtown  R.R.  Co.,  41  Barb,  375;  17  AU^, 
P^'  304;  Delafield  v.  Union  Ferry  Co.,  10  Bosw,  216;  Price  v,  Mur- 
ray, 10  Bosw.  243;  Deming  v,  Bailey,  10  Bosw.  258;  Jacobson  v. 
Belmont,  7  Bosw,  14;  Robbins  v.  Hud.  Riv.  R.R.  7  Bosw,  i;  Greer  v. 
Mayor  of  New  York,  i  Abb,  Pr,  (N,S,)  206. 

85.  Directing  Verdiot. — ^The  Practice  Act  confers  express  au- 
thority upon  the  courts  below  to  direct  a  special  verdict.  (Burritt  v, 
Gibson,  3  CaL  396.)  And  the  Court  must  determine  what  par- 
ticular facts  the  jury  shall  find  specially,  and  neither  party  has  the  right 
to  dictate  terms.  (American  Co.  v.  Bradford,  21  CaL  260.)  And 
where  special  issues  are  submitted  to  a  juiy,  they  should  include  all 

'questions  of  fiact  raised  by  the  pleadings,  and  should  be  separately  and 
distinctly  stated.  (Phoenix  Water  Co.  v,  Fletcher,  20  CaL  482.)  In  all 
cases  the  Court  may  instruct  the  jury,  if  they  render  a  general  verdict, 
to  find  upon  particular  questions  of  facts,  to  be  stated  in  writing. 
{CaL  Pr,  Aciy  §  175.)  Where  there  is  no  dispute  as  to  facts,  and  the 
law  upon  these  facts  declares  a  transaction  fraudulent,  it  is  not  a  ques- 
tion for  the  juiy.  The  Court  in  such  case  may  direct  the  juiy  how  to 
find,  or  set  aside  the  verdict  if  they  find  to  the  contrary.  Cheney  v. 
Palmer,  6  CaL  119. 

86.  Xjiitry  of  Verdiot. — Upon  receiving  a  verdict,  an  entry 
shall  be  made  by  the  Clerk  in  the  minutes  of  the  Court,  specifying 
the  time  of  trial,  the  names  of  the  jurors  and  witnesses,  and  the  ver- 
dict; and  where  special  verdict  is  found,  either  the  judgment  rendered 
thereon  or  the  order  reserving  it  for  argument  or  further  consideration. 
(CaL  Pr,  Acty  §  78.)  That  will  be  treated  as  the  verdict  which  the  jury 
actually  bring  in,  and  the  Court  should  direct  it  to  be  recorded  as  ren- 
dered.   Moody  V,  McDonald,  4  CaL  297. 

87.  Errors  Cured. — ^A  defective  allegation  of  a  fact  may  be 
cured  by  verdict,  but  not  the  absence  of  an  allegation.  (Hentsch  v. 
Porter,  10  CaL  555.)  The  failure  to  aver  performance  is  cured  by 
verdict.  (Happe  v.  Stout,  i  CaL  461.)  So,  in  a  verified  complaint 
where  a  special  demand  is  essential,  the  error  of  a  general  averment  of 
demand  is  cured  by  verdict.  (Mills  v,  Barney,  32  CaL  240;  Jones  v. 
Block,  29  Id,  227.)  After  verdict,  defects  in  substance  in  the  declara- 
tion are  cured,  if  the  issue  joined  be  such  as  necessarily  required  or 
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the  trial  proof  of  the  facts  defectively  or  imperfectly  stated  or  omit- 
ted;  and  the  Court  will  presume  that  the  facts  showing  the  right  were 
proved.  (Stanley  v.  Whipple,  2  McLean,  35;  see  Garland  v,  Davis,  4 
How.  U.S.  131,  145;  Brent  v.  Bk.  of  the  Metropolis,  i  Pe/.  89;  affi'd, 
2  Cranch  C.  Ct.  530.)  Where  the  complaint  contains  the  substantial 
averments  of  a  cause  of  action,  though  defective  in  form  and  certainty, 
the  defect  is  cured  by  verdict  People  v.  Rains,  23  Cal.  127;  see  Gar- 
ner V.  Marshall,  9  Cal.  268. 

98.  FoToible  Entry  and  Detainer. — In  an  action  for  a  for- 
cible and  unlawful  entry  and  detainer  of  a  mine,  against  a  corporation 
and  C.  and  V.,  the  jury  returned  a  verdict  of  guilty  as  to  C.  and  V., 
and  not  guilty  as  to  the  corporation:  Hdd,  that  such  verdict  is  conclu- 
sive that  the  plaintiff  was  peaceably  in  actual  possession  of  the  premises 
at  the  time  of  the  entry;  that  unlawful  and  forcible  entry  on  his  pos- 
session was  made  by  the  defendants  C.  and  V.,  and  that  the  corpora- 
tion did  not  participate  in  the  trespass.  (Fremont  v.  Crippen,  10  Cal. 
211.)  The  peaceable  and  actual  possession  of  the  plaintiff  is  incom- 
patible with  the  lawful  possession  of  another,  and  such  a  verdict  is  con- 
clusive against  the  possession  of  the  corporation.  (/</.)  When  a  writ 
of  restitution  has  been  awarded  in  such  a  case,  and  the  Sheriff  refuses 
to  execute  the  same,  on  the  ground  that  the  mine  is  in  the  possession 
of  certain  persons  not  parties  to  the  suit,  who  claim  to  hold  under  the 
corporation,  the  Court  will  award  a  peremptory  mandamus  against  the 
sheriff,  and  compel  him  to  execute  the  writ.  {Id.)  There  must  be 
evidence  tending  to  prove  an  actual  exhilSton  of  force  to  retain  posses- 
sion, and  of  present  ability  and  disposition  to  use  it,  to  warrant  a  con- 
viction of  a  forcible  detainer.  (McMiiln  v.  Bliss,  31  Cal.  122.)  For 
the  purpose  of  determining  whether  an  entry  is  forcible,  all  that  trans- 
pires between  the  parties  from  the  time  of  the  coming  of  one  until  the 
going  out  of  the  other  is  to  be  taken  into  account  Valencia  v.  Couch, 
32  Cal.  340. 

99.  General  Verdict.— A  general  verdia  is  that  by  which  a 
jury  pronounces  generally  upon  all  or  any  of  the  issues,  either  in  favor 
of  the  plaintiff  or  defendant.  (Cal.  Pr.  Act,  §  174.)  In  an  action  for 
the  recovery  of  money  only,  or  specific  real  property,  the  jury  in  their 
discretion  may  render  a  general  or  special  verdia.  {CcU.  Pr.  Act, 
§  175.)  A  general  verdict  will  include  all  parties  who  do  not  answer 
separately,  or  demand  separate  verdicts.  (Winans  v.  Christie,  4  Cal. 
70;  Ellis  9.  Jeans,  7  Id.  409.)     Its  effect  will  be  limited  to  such  issues 
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as  necessarily  controlled  the  action  of  the  juiy.  {Id.;  McDonald  v.  Bear 
River  and  Auburn  Water  and  Mining  Co.,  15  CaL  145.)  In  an  action 
to  recover  the  possession  of  land,  the  following  verdict,  "We,  the  jury 
in  this  cause,  find  a  verdict  in  filvor  of  the  plaintiff  against  the  defend- 
ants, for  the  possession  of  the  premises  described  in  the  complaint  here- 
in, and  the  sum  of  one  hundred  and  sixty-five  dollars  damages:"  Hdd^ 
substantially  a  general  verdict  (Hutton  v.  Reed,  25  CaL  478;  see 
Leese  v.  Clark,  28  Col.  26.)  General  verdict  entered  on  counts  of 
which  part  are  bad  is  erroneous.  But  if  the  good  counts  set  forth  a 
sufficient  cause  of  action,  it  may  stand.    Fry  zr.  Bennett,  28  AUT.  324. 

100.  HoTxr  Authentioated. — ^The  verdia  of  a  jury  is  a  matter 
of  record,  and  copies  thereof  may  be  sufficiently  authenticated  by  the 
certificate  of  the  Clerk.    Reynolds  v,  Harris,  8  CaL  618. 

lOL  Infoimal  Verdiot. — ^Where  the  declaration  in  an  action  of 
assumpsti  contained  the  following  counts:  i,  on  a  promissory  note; 
2,  mdMalus  assumpsit  for  the  hire  of  chattels;  3,  an  account  stated;  4, 
quarUum  valda/  for  the  service  of  chattels;  5,  work  and  labor,  goods 
sold  and  delivered,  and  money  lent  and  advanced;  6,  money  had  and 
received;  7,  an  account  stated;  8,  a  special  agreement  for  the  hire  of 
chattels; — and  the  defendant  pleaded:  i,  the  general  issi^e;  2,  Statute 
of  Limitations;  3,  payment; — and  the  juiy  found  a  verdict  for  "the  de- 
fendant, upon  the  issue  joined,  as  to  the  within  note,  of  four  hundred  and 
fifi^-six  dollars,  and  the  within  account:"  this  verdict,  although  in- 
formal, was  sufficient  to  authority  to  enter  a  general  judgment  for 
defendant.  (Downey  v.  Hi(ks,  14  Haw.  U.S.  240.)  When  the  ver- 
dict returned  by  the  juiy  is  informal,  it  is  the  duty  of  the  Court  to  ex- 
plain to  them  its  defects,  and  direct  them  to  put  it  in  proper  form. 
People  V.  Dick,  34  CaL  663. 

102.  Joint  Verdiot. — ^A  joint  verdict  against  answering  and  de- 
faulting defendants  is  conclusive  against  all,  when  a  separate  verdict  has 
not  been  demanded.  (Anderson  v.  Parker,  6  CaL  197;  Ellis  v.  Jean% 
7  Id.  409.)  And  if  no  objection  or  exception  is  taken  to  the  verdict 
on  that  ground  in  time  to  afford  an  opportunity  to  correct  it,  the  de* 
fendants  cannot  afterwards  object  to  the  joint  verdict  and  judgment 
Hicks  V.  Coleman,  25  Col.  122. 

103.  Mining  Claims. — In  an  action  to  recover  a  quartz  ledge, 
when  defendants  deny  plaintifis'  title  and  ouster,  and  set  up  title  in 
themselves  to  a  part  only  in  the  ledge,  a  special  verdict  awarding  de- 
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fendants  that  portion  of  the  ledge  they  claim,  without  a  general  verdict 
if  accepted  by  plaintiffs,  is  a  finding  in  favor  of  defendants,  and  entitles 
them  to  costs.  (Gonzales  v,  Leon,  31  Cal,  98.)  The  words,  "more  or 
less,"  contained  in  a  verdict,  give  all  between  the  notices.    Id. 

104.  Setting  Aside  Verdiot. — A  court  may,  of  its  own  motion, 
set  aside  the  verdict  of  a  juiy,  when  clearly  and  palpably  against  the  evi- 
dence. (Duff  V,  Fisher,  15  CaL  375.)  A  general  objection  to  the 
form  of  a  verdict,  without  any  specification  of  particular  defects,  will  not 
be  considered.  (Mahoney  ».  Van  Vinkle,  21  CaL  552.)  A  verdict 
obtained  upon  incompetent  evidence  may  be  set  isiside,  but  not  if  the 
evidence  were  admitted  without  objection.  (McCloud  v,  O'Neal,  16 
Cal.  392.)  In  such  case,  that  which  vitiates  the  verdict  is  the  error  of 
the  Court  in  admitting  the  evidence.  (Id,)  But  the  admission  of  im- 
proper evidence  is  no  ground  for  setting  aside  the  Terdict  where  no  in- 
jury was  done  thereby  to  the  party  objecting.  •  (Priest  v.  Union  Canal 
Co.,  6  CaL  170.)  Where  the  law  declares  certain  facts  conclusive 
evidence  of  fraud,  a  verdict  against  such  conclusion  will  be  set  aside; 
but  where  the  facts  are  declared  merely  presumptive  it  is  otherwise. 
(Id.)  The  amendment  of  1862  to  Section  193  of  the  California  Prac- 
tice Act,  allowing  the  affidavits  of  jurors  to  be  received  to  impeach  their 
own  verdict,  relates  merely  to  the  remedy,  and  governs  in  all  applica- 
tions for  new  trial  made  after  its  passage.  (Downer  v.  Palmer,  23  CaL 
40.)  Such  affidavits  are  not  allowed  unless  it  be  a  chance  verdict  which 
is  impeached.  (Turner  v.  Yuba  Water  and  Mining  Co.,  25  CaL  397; 
Boyce  v.  Cal.  Stage  Co.,  25  CaL  460;  for  decisions  before  the  amend- 
ments, see  I  CaL  403;  5  Cal.  40;  4 /^^  102;  5  Id.  44;  4  Id.  259; 
Cline  V.  Broy,  i  Oregon,  89.)  A  verdict  was  set  aside  on  the  ground 
of  misconduct  on  the  part  of  the  officer  in  charge.  Thomas  v.  Chap- 
man, 45  JBard.  98;  see  "New  Trials 

105.  Special  Verdiot. — ^A  special  verdia  is  that  by  which  the 
juiy  finds  the  Bacts  only,  leaving  the  judgment  to  the  Court.  It  shall 
present  the  conclusions  of  fact  as  established  by  the  evidence,  and  not 
the  evidence  to  prove  them,  and  those  conclusions  of  fact  shall  be  so 
presented  that  nothing  shall  remain  to  the  Court  but  to  draw  the  con- 
clusions of  law.  {CaL  Pr.  Act,  §  174.)  In  all  cases  other  than  for  the 
recovery  of  money  only,  or  specific  real  property,  the  Court  may  direct 
the  jury  to  find  a  special  verdict  in  writing  upon  all  or  any  of  the  issues. 
{CaL  Pr.  Act,  §  174.)  Where  a  special  finding  of  facts  shall  be  insuffi- 
cient with  the  general  verdict,  the  former  shall  control  the  latter,  and 
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the  Court  shall  give  judgment  accordingly.  {CaL  Pr,  Act,  §  175.) 
When  the  jury  are  directed  by  the  Court  to  find  a  general  verdict,  and, 
also,  to  make  a  special  finding  of  facts,  and  a  general  verdict  is  returned 
in  favor  of  one  party,  and  the  findings  on  the  special  issues  are  in  favor 
of  the  other  party,  the  Court  should  render  judgment  in  accordance 
with  the  special  findings,  if  they  embrace  all  the  issues  raised  in  the 
pleadings;  if  not,  then  judgment  should  be  rendered  on  the  general 
verdict     McDermott  v,  Higby,  23  CaL  489. 

106  Special  Verdlot. — ^A  special  verdict  must  find  the  facts  ex« 
pressly  and  specially,  and  not  generally  or  impliedly.  {CaL  Pr.  Act, 
§  174;  Breeze  v,  Doyle,  19  CaL  loi.)  And  the  findings  must  be  dis- 
tinct; (Woodson  V,  McClure,  17  CaL  298;)  and  not  equivocal.  Such 
verdict  settles  the  facts,  and  the  Court  by  its  judgment  pronounces  the 
conclusiomr  of  law  upon  the  facts  so  found.  (Allen  v.  Hill,  16  CaL 
113.)  And  if  the  party  dissatisfied  fails  to  move  for  a  new  trial,  the 
verdict  is  conclusive  on  the  facts.  (Garwood  v,  Simpson,  8  CaL  loi; 
Duff  V,  Fisher,  1 5  Id,  380.)  The  Court  having  directed  the  jury  to 
find  a  special  verdict  upon  questions  submitted  in  writing  to  their  con- 
sideration, may  withdraw  any  of  such  questions,  and  instruct  them  that 
they  need  not  answer.  This  is  purely  a  matter  of  discretion,  over  which 
the  Court,  on  appeal,  will  not  exercise  control.  Taylor  v,  Ketchum,  5 
RobL  507;  S.C,  35  Haw.  Pr.  289. 

107.  Verdict  by  Stipulation.— A  stipulation  that  a  verdict  should 
be  entered  in  favor  of  the  defendant,  saving  to  the  plaintiff  the  same 
rights  which  he  would  have  had  in  case  a  jury  had  actually  rendered  a 
verdict  for  the  defendant,  should  be  regarded  in  precisely  the  same 
light  as  a  verdict,  and  be  followed  by  the  same  legal  results.  Sufiol 
V.  Hepburn,  i  CaL  258. 

• 

IBS.  Verdict  Sustained. — ^When  the  jury  found  the  only  issuea 
involved  in  the  controversy  an  exception  to  the  verdict,  that  no  verdict 
was  formed  upon  the  issue  presented  by  the  pleadings  will  not  be  sus^ 
tained.  (Burritt  v.  Gibson,  3  CaL  396.)  Where  there  are  special  and 
general  counts  in  a  declaration,  and  a  demurrer  is  filed  which  affects  only 
the  special  counts,  and  the  party  goes  to  trial  upon  the  general  issue  plea 
to  the  general  counts,  a  verdict  and  judgment  so  obtained  will  not  be 
set  aside  because  the  demurrer  was  undisposed  of.  ^(Townsend  v.  Jem^ 
ison,  7  How.  U.S.  706.)  Objection  cannot  be  taken  on  a  writ  of 
error  that  the  verdia  in  a  trial  where  there  were  several  issues  was  that 
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the  jury  found  the  "issue"  for  the  plaintiff.    Laber  v.  Cooper,  7  Wall, 
U.S.  565. 

109.  Dedarlng  Verdiot. — ^The  verdict  being  recorded,  the  juijr 
are  asked  if  such  is  their  verdict,  and  their  assent  to  the  same,  as  ex- 
pressed through  their  foreman,  is  conclusive  upon  all  the  jury.  (Blum 
V.  Pate,  20  CaL  69.)  With  the  assent  of  the  jury  to  the  verdict  as'  re- 
corded, their  functions  with  respect  to  the  case  cease,  and  the  trial  is 
closed.  (Blum  v.  Pate,  20  CaL  69.)  Upon  the  rendition  of  the  ver- 
dict, the  Court  orders  judgment  to  be  entered  up  accordingly.  As  to 
fees  of  jurors  in  civil  cases,  see  Laws  of  CaL  1865-6,  272. 

HO.  Fees  azid  Compensatioii. — Where  a  person  is  summoned 
as  a  juror,  and  at  the  same  time  is  subpoenaed  by  the  United  States  v 
a  witness,  he  is  entitled  to  compensation  for  each  service.  (Edwards  9. 
Bond,  5  McLean,  300.)  Jurors  living  at  a  distance,  and  not  receiving 
mileage  at  adjournments,  are  entitled  to  a  per  diem  for  those  da]^  during 
which  the  panel  stands  adjourned,  as  well  as  for  those  to  which  it  stands 
adjourned.  (Parker  v,  Kempston,  i  Wall,  jr.  C.  CL  344.)  Jurors  in 
civil  cases  are  entitled  to  compensation  for  the  time  they  are  in  attend- 
ance on  the  Court,  whether  they  are  empanneled  for  the  trial  of  cases  or 
not.    Thomburgh  v.  Herman,  i  Ncv,  473- 

PROCEEDINGS    AFTER    VERDICT, 

111.  PolUng  Jury. — In  civil  actions,  in  California,  it  is  not  a 
matter  of  right  to  have  the  jury  polled  before  the  verdict  is  recorded; 
it  rests  in  the  discretion  of  the  Court  to  allow  it.  After  it  is  recorded, 
it  is  never  allowed.  (Blum  v.  Pate,  20  CaL  69.)  In  New  York,  the 
jury  may  be  polled  at  the  instance  of  either  party.  (7  Johns.  32 ;  3  Cow, 
23;  2  Wend.  352;  ^  Johns.  255;  Labor  v,  Coplin,  4  Conist.  547.)  So 
in  Missouri.  Hubble  v.  Patterson,  i  Mo.  392;  Rankin  v.  Harper.  23 
Mo.  579. 


CHAPTER  V. 


TRIAL   BY    REFEREES. 


1.  A  reference  may  be  ordered,  upon  the  agreement 
of  the  parties,  filed  with  the  Clerk,  or  entered  in  the 
minutes:  Firsts  To  try  any  or  all  the  issues  in  an  ac- 
tion or  proceeding,  whether  of  fact  or  of  law;  and  to 
report  a  finding  and  judgment  thereon.  Second^  To 
ascertain  a  fact  necessary  to  enable  the  Court  to  pro- 
ceed and  determine  the  case.  Cal.  Pr.  Act,  \\%2\N.Y. 
Code^  §  2jo\  Ohio  Code,  §  281;  Laws  0/  Oregon,  § 
218;  Nevada,  §  182;  Wash.  Tr.  §  222;  Idaho,  §  182; 
Arizona,  §  184;  2  TilL  &  Shear.  Pr.  516. 

2.  The  consent  of  a  party  is  necessary  to  an  order 
of  reference,  and  it  must  be  in  writing  or  entered  on 
the  minutes.  (Smith  v.  Pollock,  2  Cal.  92;  affirmed  in 
Benham  v.  Rowe,  2  Cal.  261;  and  restricted  in  4  Id.  7 
to  cases  at  common  law.)  The  Court  has  no  power, 
when  either  of  the  parties  object,  to  order  a  reference, 
with  directions  to  the  referee  to  report  a  judgment. 
(Grim  v.  Norris,  19  Cal.  140;  Williams  v.  Benton,  24 
Ca/.  424.)  Consent  maybe  given  "by  oral  consent, 
in  open  court,  entered  on  the  minutes."  (Bates  v. 
Visher,  2  Cal.  355;  People  v.  McGinnis,  i  Park.  Cr. 
387;  Keator  v.  Ulster  Plk.  Road  Co.,  7  How.  Pr.  41; 
Bloore  v.  Potter,  9  Wend.  480;  Leacroft  v.  Fowler,  7 
How.  Pr.  259.)  In  New  Ybrk,  it  is  held  that  an 
appearance  before  the  referee,  without  objection,  is  a 
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waiver  of  a  written  consent,  or,  indeed,  any  consent; 
(Renouil  v.  Harris,  2  Sandf.  641;  Coombs  v.  Wyckoff, 
\  Cain^R.  157;  Greason  v.  Keteltas,  17  N.V.  498; 
I  Code  Rep.  125;  Andrews  v.  Elliot,  5  EIL  &  BL 
502 ;)  although  the  only  positive  decision  on  the  subject 
is  to  the  contrary.     Diddell  v.  Diddell,  3  Abb.  Pr.  167. 

3.  This  section  of  the  Statute  does  not  apply  to 
equity  cases,  as  the  Court  may  order  a  reference  in 
equity  cases  without  the  consent  of  parties.  (Ben- 
ham  V.  Rowe,  2  Col.  261;  Smith  v.  Rqwe,  4  Cal.  6; 
Still  V.  Saunders,  8  /^.  281;  Grim  v.  Norris,  19  Cal. 
140.)  A  stipulation  to  refer  the  whole  matter  is  a 
waiver  of  any  objection,  that  the  motion  for  a  new  trial 
and  to  set  aside  the  award,  was  not  made  within  the 
Statute  time.  (Heslep  v.  City  of  San  Francisco,  4 
Cal.  I.)  But  stipulation  must  be  in  writing.  (An- 
drews V.  Elliot,  5  Ell.  &  BL  502.)  But  the  whole 
issue  in  divorce  cases  cannot,  even  by  stipulation  of  par- 
ties, be  referred.  (Baker  v.  Baker,  10  Cal.  527.)  But 
in  New  York  the  practice  is  different;  there  actions  for 
divorce  are  referable  by  consent.  (People  v.  McGin- 
nis,  I  Park.  Cr.  387;  Anon.,  3  Code  Rep.  139;  Whale 
Z'.  Whale,  i  Code  R.  115.)  But  the  Court  will  not  or- 
der a  reference  of  such  an  action  simply  to  take  testi- 
mony. (Whale  V.  Whale,  i  Code  R.  1 1 5.)  Here  again 
the  rule  differs,  for  in  divorce  cases  in  California  the 
referee  is  simply  a  master  to  take  testimony.  Baker  v. 
Baker,  10  Cal.  517. 

WHEN   A   REFERENCE   WILL   BE   ORDERED. 

4.  On  a  judgment  upon  a  issue  of  law,  if  the  tak- 
ing of  an  account  be  necessary  to  enable  the  Court  to 
complete  the  judgment,  a  reference  may  be  ordered. 


I 
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{Co/.  Pr.  Ad,  §  181;  Laiws  of  Oregon,  §  219,  Subd. 
2;  Idaho,  §  181;  Arizona,  §  i8jfS  Wash.  Tr.  §  222.) 
An  account  is  a  statement  of  commercial  or  pecuniary 
transactions  between  parties,  occuring  at  various  times. 
(Freemaft  v.  Atlantic  Mut.  Ins.  Co.,  13  Abb.  Pr.  124.) 
Bill  of  articles  delivered  at  one  time  is  not  an  account. 
(Swift  V.  Wells,  2  How.  Pr.  79;  Miller  v.  Hooker,  2 
How.  Pr.  171;  Stewart  v.  Elwell,  3  Code  R.  1 39.)  Nor 
a  single  bill  of  lading  containing  items.  (Miller  v. 
Hooker,  2  How.  Pr.  171.)  Nor  numerous  items  of 
damage.  (Dewey  v.  Field,  13  How.  Pr.  437;  McCul- 
lough  V.  Brodie,  Id.  346;  Sharp  v.  Mayor  of  N.Y.,  9  Abb. 
Pr.  426;  18  How.  Pr.  213.)  Nor  of  articles  lost  on 
an  action  upon  insurance  policy.  (Freeman  v.  Atlantic 
etc.,  13  Abb.  Pr.  124;  but  to  the  contrary  see  Lewis 
V.  Irving  Fire  Ins.  Co.,  15  Abb.  Pr.  303.)  Nor  claim 
for  numerous  articles  under  a  single  obligation.  Van 
Rensselaer  v.  Jewett,  6  Hill,  373. 

5.  When  the  taking  of  an  account  is  required,  it  is 
in  the  discretion  of  the  Court  to  take  an  account,  or  to 
refer  it  to  a  commissioner  or  referee.  (Hidden  v.  Jor- 
dan, 28  Cal.  301.)  In  an  action  at  law,  the  necessity 
of  taking  a  long  account  will  not  authorize  the  Court 
to  refer  the  case  without  the  consent  of  parties.  (Grim 
V.  Norris,  19  Cal.  140;  Seaman  v.  Mariani,  i  Id.  336; 
Freeman  v.  Atlantic  Mut.  Ins.  Co.,  13  Abb.  Pr.  124; 
Keeler  v.  Poughkeepsie  Plk.  Road  Co.,  10  How.  Pr.  1 1 ; 
Draper  v.  Day,  11  How.  Pr.  439;  Graham  z/.  Goulding, 
7  Id.  260;  Whittaker  v.  Desfosse,  7  Bosw.  678.)  It 
cannot  be  ordered  merely  on  the  ground  that  if  plaintiff 
recovers  judgment  such  examination  will  become  nec- 
essary. (Cameron  v.  Freeman,  10  Abb.  Pr.  333;  18 
How.  Pr.  310;  Keeler  v.  Poughkeepsie,  etc.,  10  Haw. 
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/v.  ii;  Graham  v.  Goulding,  7  How.  Pr.  260;  Shel- 
don V.  Weeks,  j  N.V.  Leg.  Obs.  57.)  Though  such 
account  may  be  taken  before  main  issues  are  tried  by  a 
jury,  reserving  those  issues  for  such  trial  Bowman  v. 
Sheldon,  i  Duer^  607;  Lewis  v.  Irving  Fire  Ins.  Co., 
1 5  Abb.  Pr.  303. 

6.  In  an  action  for  balance  of  account;  defense,  pay- 
ment by  a  promissory  note;  replication,  that  plaintiff 
was  induced  to  receive  the  note  by  fraudulent  represent- 
ations: Held,  that  the  case  was  not  referable  without 
written  consent  of  both  parties.  (Seaman  v.  Mariani, 
I  Ccd.  336.)  And  in  an  action  to  dissolve  a  partner- 
ship, the  Court  may  order  a  reference  for  the  trial  of  all 
the  issues  of  fact  relating  to  the  condition  of  the  part- 
nership accounts,  but  it  has  no  power,  if  objection  is 
made,  to  order  a  reference  of  any  other  isAie,  or  to  di- 
rect referees  to  report  a  judgment  (Williams  v.  Ben- 
ton, 24  Ccd.  425.)  And  an  averment  in  the  answer 
that  the  accounts  had  been  adjusted,  and  that  the  par- 
ties had  "not  taken  any  new  contracts  since,"  held  not 
sufficient  to  prevent  a  reference.  Kennedy  v.  Shelton, 
I  Hilt.  546;  ^  Abb.  Pr.  157. 

7.  On  an  application  for  the  protection  of  an  attor- 
ney's lien,  the  Court  has  power  to  refer  the  question 
without  consent.  ( Ackerman  v.  Ackerman,  ^i  4  Abb.  Pr. 
229;  but  compare  Fox  v.  Fox,  24  How.  Pr.  409.) 
Upon  the  failure  of  defendant  to  answer,  in  actions  other 
than  for  the  recovery  of  money  only  or  damages,  and 
the  entry  of  defendant  thereon,  a  reference  may  be  or- 
dered by  the  Court,  in  its  discretion,  or  on  application  of 
the  plaintiff,  for  the  taking  of  an  account,  or  the  findings 
on  a  fact  necessary  to  enable  the  Court  to  give  judg- 
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ment  or  carry  the  judgment  into  effect.     CaL  Pr.  Act, 
§  150,  Subd.  2;  Laws,  of  Nevada^  §  150,  Subd  2. 

ORDER  OF   REFERENCE — PRACTICE  XHEREON. 

8.  Affidavit  Neoessary. — ^The  motion  must  be  made  on  affi- 
davit showing  that  issue  is  joined;  (Jansen  v,  Tappen,  3  Caw.  34;)  in 
law  as  well  as  fact.  (Dutcher  v.  Wilgus,  2  How.  Pr.  180.)  But  it 
need  not  state  the  place  or  time.  (Feeter  xk  Harter,  7  Cow.  478; 
Cleveland  v.  Strong,  2  Id.  448.)  Nor  allege  that  no  difficult  questions 
of  law  are  involved.  (Barber  v.  Cromwell,  10  How.  Pr.  351.)  In 
this  affidavit,  state  that  an  action  is  pending,  that  parties  have  been 
served  and  have  answered,  state  nature  of  the  action,  to  wit,  for  an  ac- 
counting between  partners,  etc.  etc.,  and  that  the  accounts  are  lengthj 
and  complicated,  or  any  other  facts  as  they  exist. 

8.  Ck>nfe86ion  of  Judgment. — ^A  reference  with  directions  to 
the  referee  to  tdke  proofs  concerning  the  confession  of  a  judgment  by 
the  defendant,  and  the  judgment  roll  in  the  case,  and  whether  the  same 
was  filed  in  the  Clerk's  office,  and  to  report  the  testimony,  with  a  find- 
ing of  facts  and  a  judgment,  does  not  submit  to  a  reference  the  ques- 
tion as  to  what  amount,  if  any,  is  still  unpaid  in  the  judgment.  Solomon 
V.  Maguire,  29  CaL  227. 

10.  Equity  Gases. — In  an  equity  case,  where  the  trial  of  an  is- 
sue of  a  faa  involved  requires  the  examination  of  a  long  account,  the 
Court  may  order  a  reference,  with  directions  to  report  upon  the  ac- 
count or  any  issue  of  fact  involved  in  the  account.  (Williams  v.  Ben- 
ton, 24  Cal.  425.)  Not  only  must  there  be  an  account,  but  it  must  be 
a  long  one;  four  items,  nor  yet  seven^  will  not  constitute  such  an  ac- 
count Parker  v.  Snell,  10  Wend.  577;  Harris  v.  Mead,  16  Abb.Pr, 
257;  Smith  V.  Brown,  3  How.  Pr.  9. 

U.  Duties  of  Ref)9ree8. — It  is  the  duty  of  a  referee  to  act  upon 
the  questions  committed  to  him,  and  to  report  whatever  he  is  required 
to  report  by  the  order  under  which  he  acts.  (Hihn  v.  Peck,  30  Cal. 
280.)  Referees  must  keep  as  free  from  outside  influence,  or  the  in- 
fluence of  the  parties,  as  jurora.  (Dorlon  v.  Lewis,  9  How.  Pr.  i; 
Yale  V.  Gwinits,  a  Id.  253.)  And  cannot  be  a  witness  in  proceeding 
had  before  him.     Morss  v.  Morss,  11  Barb.  510. 
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12.  Motion,  by  iv^hoxn  Made. — It  must  be  made  by  the 
party  himself,  or  must  state  a  sufficient  excuse  for  his  not  doing  so. 
(Wood  V.  Crowner,  4  Hili,  548;  Little  v.  Bigelow,  2  How,  Pr.  164; 
Ross  V.  Beecher,  Id.  157;  Mesick  v.  Smith,  Id,  y;  5  Hiiiy  548.)  And 
contain  the  names  ef  the  proposed  referees,     i  Caines*  R,  7,  149. 

13.  Motion,  lyhen  Made — The  Court  may  order  a  reference 
upon  its  own  motion.  (Cal,  Pr,  Act,  §  183;  N,Y,  Code,  §  271;  Van 
Zant  V,  Cobb,  10  How,  Pr,  348;  Barrow  v,  Sanford,  6  Abb,  Pr,  320; 
14  Hffvo,  Pr,  443 •)  The  time  within  which  a  notice  of  a  motion  must 
be  filed  to  set  aside  the  report  of  a  referee,  and  a  statement  be  prepared 
for  that  purpose,  is  regulated  by  Section  195;  though  either  party 
may  move,  but  not  until  issue  is  fully  joined  between  all  the  parties. 
(Jansen  v,  Tippen,  3  Cow,  34;  Dutcher  v,  Wilgus,  2  How,  Pr,  180.) 
Nor  while  an  issue  of  law  remains  undecided,  which,  if  decided  in.  a 
particular  way,  would  dispose  of  all  the  issues  of  £act.  (Jansen  v.  Tap- 
pen,  3  Cow,  34.)  In  short,  it  ought  not  to  be  made  till  the  cause  is 
ready  for  trial,  though  it  may  be  made  immediately  upon  joinder  of  is- 
sue, without  waiting  for  a  possible  amendment  of  course  by  the  adverse 
party.  (Enos  v,  Thomas,  4  How,  Pr,  290.)  And  either  party  may 
have  order  of  reference  revoked  or  reconsidered,  if  such  amendment 
be  made.  (Beardsley  v.  Stover,  7  How,  Pr,  294.)  It  ought  to  be 
made  before  notipe  of  trial.    Fish  v,  Wright,  5  Cal,  269. 

14.  Motion  Opposed. — ^When  the  motion  is  opposed,  on  the 
ground  that  difficult  questions  of  law  are  involved,  an  affidavit  to  that 
effect  should  be  submitted,  showing  what  questions  are  involved.  (2 
Johns,  Ca.  403;  2  Cat,  251;  2  Johns,  Rep,  374;  Dewey  v.  Field,  13 
How,  Pr,  437;  Salisbury  v,  Scott,  6  Johns,  329;  overruling  in  eifect 
Law  V,  Hallett,  3  Cat.  82;  Lusher  v,  Walton,  i  Cat,  149;  Barber  «r. 
Cromwell,  10  How.  Pr,  351.)  And  questions  of  law  must  be  clearly 
stated.  {6  Johns,  Rep,  329;  5  Cow,  423.)  It  is  not  a  sufficient  objec- 
tion to  a  motion  for  reference  to  show  that  the  action  was  in  a  previous 
trial  left  to  a  juiy.  (BroWn  v,  Bradshaw,  i  Dtur,  635;  8  How,  Pr, 
176.)  An  offer  to  admit  upon  the  trial  the  items  of  an  account  upon 
stipulation  will  defeat  the  motion.    Mullin  v,  Kelly,  3  How,  Pr,  12. 

15.  Notice  of  Motion. — In  general,  a  notice  of  motion  is  nec- 
essary, though  the  Court  may  upon  its  own  motion  order  a  reference* 
on  the  hearing,  without  any  formal  motion  or  previous  notice.  Kelly 
V.  Searing,  4  Abb,  Pr,  354. 
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16.  Number  of  Referees. — ^The  number  of  referees  shall  not 
exceed  three.  {Cal.  Pr,  Aci^  §  184;  N,Y.,  Code,  §  273;  Laws  of 
Oregon,  §  220;  Wash,  Terr,  §  224;  Nevada,  §  184;  Idaho,  §  186; 
Arizona,  §  186;  Rathbone  v,  Lownsbury,  2  Wend,  595.)  Or  reference 
may  be  had  to  the  court  commissioner  of  the  county  where  the 
cause  is  pending.  (Cal,  Pr,  Act,  §  184.)  Must  be  residents  of  the 
county  in  which  the  action  is  triable.  {Id,;  Chubb  v,  Beriy,  7  Wend, 
483;  Sherwood  v,  Tremper,  11  Johns,  406.)  And  be  parties  agreed 
upon  by  the  parties  to  the  action,  or,  on  failure  to  agree,  be  appointed 
by  the  Court  or  Judge.  {Cal,  Pr,  Act,  §  184;  N,Y,  Code,  §  273.) 
Where  there  are  three  referees  or  three  arbitrators,  all  shall  meet,  but 
two  of  them  may  do  any  act  which  might  be  done  by  all.  {Cat,  Pr, 
Act,  §  529;  Mclnroy  v,  Benedict,  11  Johns,  402;  Harris  v.  Norton,  7 
Wend.  534;  seejackson  v,  Ives,  22  Id,  637.)  The  Court,  by  consent, 
may  appoint  a  single  referee.     Cal,  Pr,  Act,  §  309. 

17.  Ol^'eotions  to  Referees. — Objections  may  be  taken  to  ref- 
erees in  like  manner  as  challenges  to  jurors  for  cause.  {Cal,  Pr, 
Act,  186;  Laws  of  Oregon,  §  22«;  Nevada,  §  186;  Idaho,  188;  Ari- 
zona, §  187;  set  Ante,  ^^Qualifications  of  Jurors"  p.  435.)  And  objections 
so  taken  may  be  heard  and  disposed  of  by  the  Court;  affidavits  may  be 
read,  and  any  person  examined  as  a  witness  in  reference  to  such  objec- 
tions. {Cat,  Pr,  Act,  §  186;  Arizona,  §  188.)  The  fact"  that  the 
referee,  in  proceedings  supplementary  to  execution,  was  the  clerk  of  the 
attaching  creditor,  is  not  any  considerable  evidence  of  fraud.  (Adams 
V,  Hackett,  7  Cal,  187.)  The  statute  concerning  references  does  not 
require  that  referees  should  be  sworn.  (Sloan  v.  Smith,  3  Cal,  406.) 
In  New  York  and  Ohio  it  is  otherwise  (3  R,S.  (5  Ed,)  667),  but 
by  proceeding  on  the  hearing  without  objection  the  point  is  waived. 
Ohio  Code,  §  288;  Keator  v.  Ulster  etc.  Plank  Road  Co.,  7  How, 
Pr.  41. 

IS.  Order  of  Ckmxt  Necess€ury. — ^An  order  of  Court  is  neces- 
sary to  constitute  a  reference  under  the  Code,  and  no  reference  would 
be  good  as  such  without  an  order;  (Heslep  v.  City  of  San  Francisco, 
4  Cal,  2;  Scudder  v.  Snow,  29  How.  Pr.  95;  Bonnier  v.  McPhail,  31 
Bard.  106;)  where  an  infant  is  a  party.  (Litchfield  v.  Burwell,  5 
How,  Pr,  341.)  But  in  other  cases  the  absence  of  an  order  is  waived 
by  appearing  before  the  referee  in  pursuance  of  a  stipulation.  (Wha- 
len  V.  Supervisors  of  Albany,  6  How,  Pr,  278.)  A  reference  or  arbi- 
tration, in  which  there  is  no  order  of  Court  or  agreement  filed  with  the 
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Clerk  or  entered  on  the  minutes,  is  a  withdrawal  of  the  case  from  the 
jurisdiction  of  the  Court.  (Heslep  v.  City  of  San  Francisco,  4  Col.  i.) 
The  order  must  conform  to  the  stipulations.  (Haner  v.  Bliss,  7  How. 
Pr,  246.)  And  cannot  go  beyond  the  pleadings  of  the  parties.  (Bran- 
ger  V.  ChevaUer,  9  Col,  353»)  If  the  order  of  reference  fails  to  direct 
a  return  of  the  evidence,  the  party  objecting  to  the  report  must  see 
that  such  testimony  as  he  relies  on  is  properly  certified.  Goodrich  v, 
Marysville,  5  CaL  430. 

19.  Order  -^thout  Ck>iisent. — ^But  the  Court  may  order  a 
reference  without  the  consent  of  parties,  upon  its  own  motion,  or  upon 
application  of  either  party:  First,  When  the  trial  of  an  issue  of  hxX 
requires  the  examination  of  a  long  account  on  either  side,  etc.  Second, 
When  the  taking  of  an  account  is  necessary  for  the  information  of  the 
Court,  eta  I^ird,  When  a  question  of  fact  other  than  upon  the  plead- 
ings arises,  upon  motion  or  otherwise,  etc.  Fourth,  When  necessary 
for  the  information  of  the  Court  on  a  special  proceeding.  Col,  Pr, 
Ad,  §  183;  Ohio  Code,  §  282;  Nevada,  §  183;  KY,  Code,  §  271; 
Laws  of  Oregon,  §  219;  Idaho,  §  184;  Arizona,  §  185;  Wash,  Terr. 
§  223;  Till  <&•  Shear.  Pr.  518.        •  * 

20.  Partition,.  Action  of. — ^The  appointment  of  referees  in 
actions  for  partition  is  governed  by  the  general  provisions  of  the  Prac- 
tice Act,  dnd  can  only  be  made  upon  the  agreement  of  all  the  parties, 
except  in  cases  falling  within  the  provisions  of  Section  one  hundred 
and  eighty-three  of  the  Act.  (Hastings  v.  Cunningham,  35  Col.  549*) 
It  is  erroneous  for  the  Court  to  order  a  reference  for  the  purpose  of 
tiying  all  the  issues  in  an  action  for  partition  in  which  there  is  a  party 
whose  name  is  unknown,  and  whose  consent  cannot  therefore  be 
procured,  and  all  proceedings  thereon  must  fall.  Hastings  v.  Cun- 
ningham, 35  CaL  549. 

21.  Poller  of  Referees. — ^Under  a  reference  to  tiy  issues  and 
report  a  judgment,  the  referee  can  exercise  all  the  powers  of  a  judge, 
in  relation  to  the  trial  of  a  cause  referred  to  him.  (Plant  v.  Fleming, 
30  CaL  92;  Woodruff  r.  Dickie,  32  Haw.  Pr.  164.)  But  the  order 
must  be  entered  to  confer  such  power  fully.  (Bonner  v.  McPhail,  31 
Barb,  106.)  A  court  commissioner  has  no  jurisdiction  to  hear  a 
motion  to  make  an  order  in  reference  to  the  dissolution  of  an  injunc- 
tion, unless  the  motion  is  referred  to  him  by  the  Court  (Storm  v^ 
Bunker  Hill  Co.,  28  Col.  497.)  Referees  may  grant  adjournments; 
{N.Y.   Code,  §§  272,  421;  Kelly  v.  Israel,  11  Paige,  147;  Forrest  v. 
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Forrest,  3  Bosw.  650;  Cooley  v.  Huntington,  16  Ahh,  Pr,  384;)  or 
any  referee  may  administer  oaths.  KF.  Code^  §  421;  3  R,S.  (5  Ed^ 
667;  3  Id.  384;  Security  Fire  Ins.  Co.  v.  Martin,  15  Abb.  Pr.  479. 

252.  Power  and  Authority. — Referees  have  no  power  to  allow 
pleadings  to  be  amended  after  a  case  has  been  submitted  to  them. 
(De  la  Riva  v.  Berreyesa,  2  Col.  195.)  It  is  directly  otherwise  in  the 
New  York  practice.  (See  N,Y.  Code,  §  272;  superseding  Billings  r. 
Baker,  6  Abb.  Pr.  213.)  Whether  they  have  power,  even  in  New 
York,  to  allow  a  new  cause  of  action  or  defense  to  be  set  up  by  way 
of  amendment,  is  as  yet  unsettled;  in  the  following  cases  they  have 
not.  (Union  Bank  v.  Mott,  10  Abb.  Pr.  372;  see  Woodruff  v,  Hur- 
son,  32  Barb.  557;  Woodruff  v.  Dickie,  31  How.  Pr.  164;  Everett ». 
Vendreyes,  i^  N,V.  539.)  But  the  latest  decisions  hold  that  they 
have.  (Van  Ness  v.  Bush,  14  Abb.  Pr.  33;  22  How.  Pr.  481; 
Dunnigan  v.  Crummey,  44  Barb.  528;  Secor  v.  Law,  9  Bosw.  163.) 
A  referee  cannot  delegate  his  authority,  nor  try  a  cause  by  deputy. 
(Shultz  V.  Whitney,  9  Abb.  Pr.  71;  17  How.  Pr.  471;  Heyer  v. 
Deaves,  2  Johns.  Ck.  154.)  A  referee  has  no  power  to  order  a  dis- 
covery of  books  and  papers,  without  a  special  authority  from  the  Court. 
(Fraser  v.  Phelps,  3  Sand/.  741-)  But  such  authority  may  be  con- 
ferred.   4  Sand/.  682;  Henna  v.  Dunn,  6  Madd.  340. 

28.  Qualifications. — ^The  qualifications  necessaiy  for  referees 
are  the  same  as  those  necessary  for  jurors.  Col,  Pr.  Act,  §  185;  see 
AnUy  "  Qualifications  0/  Jurors y^  P  425- 

24.  Questions  of  Law.— The  Code  of  New  York,  Section  271, 
provides  that  a  reference  cannot  be  enforced  where  difficult  questions 
of  law  are  involved.  For  examples  cited,  (Ives  v.  Vandewater,  i  How. 
Pr.  168;  Adams  &.  Bayles,  2  Johns.  374;  Low  v.  Hallett,  3  Cai.  82; 
Codwise  v.  Hacker,  2  Id.  251;  Shaw  v.  Ayrs,  4  Corw.  52;  Anon.,  5 
Caw.  423.)    The  California  Statutes  are  silent  upon  this  point. 

525.  Torts. — Actions  of  tort,  e.g.,  upon  a  fraud,  are  referable  with 
actions  on  contract,  but  not  unless  they  involve  examination  of  a  long 
account.  Sheldon  v.  Wood,  5  Sand/.  739;  Atocha  v.  Garcia,  15 
Abb.  Pr.  303;  24  Haw.  Pr.  186;  to  the  contrary  are  Dewey  v.  Field, 
13  Haw.  Pr.  437;  Sharp  v.  Mayor  of  N.Y.,  9  Abb.  Pr.  426;  Fieeman 
V.  Atlan.  MuL  Ins.  Co.,  13  Abb.  Pr.  124. 

526.  Title. — References  may  be  ordered  to  examine  title — t.g.,  in 

31 


482  TRIAL  'BY   REFEREES* 

action  for  specific  performance — but  not,  however,  before  judgment,  if 
any  other  question  than  that  of  title  be  in  dispute;  (Biyib  v.  Elmhiist, 
I  Vis.  &f  B,  I)  Paton  v,  Rogers,  Id.  351;  Morgan  v.  Sbaw,  2  Merw, 
138;  Portman  v.  Mill,  2  Russ.  570;  Gordon  /v.  Ball,  i  Sim.  6*  Siu. 
178;)  unless  all  other  questions  are  frivolous.  (Wood  v.  Macha,  5 
Hare,  158;  Boyes  v.  Liddell,  i  Vau.  and  Coll.  Ch.  133;  Boehm  9. 
Wood,  I  Jac.  Gf  W.  419;  Withy  v.  Cottle,  Turn.  &•  Xust.  78.)  As  to 
what  order  of  reference  may  contain  on  examination  of  title,  see 
(Bennett  v,  Rees,  i  Keen.  405;  Anon.,  3  Madd.  495;  Hyde  9.  Wrough- 
ton, /</.  379;  Jennings  v.  Hopton,  i  Id.  an;  overruling  Gibson  v. 
Clark,  3  Ves.  &*  J9. 103;  and  compare  Lubin  v.  Lightbody,  8  Price, 
606;  and  see  Birch  v.  Haynes,  3  Merru.  444.)  And,  after  some  con- 
flict of  decisions,  it  appears  to  be  settled  that  the  oxder  may  contain 
a  direction  that  referee  may  ascertain  not  only  whether  there  is  a 
good  title,  but  when  such  title  was  perfected.  Bennett  v.  Rees,  i  Keen. 
405;  Hyde  v.  Wroughton,  3  Madd.  279, 

CONDUCT  OF  THE  TRIAL. 

27.  A  trial  before  referees  should  be  conducted  in 
the  same  manner  as  before  a  court.  (Goodrich  v. 
Marys ville,  5  CaL  430;  Phelps  v.  Peabody,  7  Id.  50.) 
And  the  evidence  should  be  embodied  in  a  bill  of  ex- 
ceptions, and  certified  by  the  referee.  (Goodrich*  v. 
City  of  Marys  ville,  5  CaL  430.)  Where  a  reference  is 
had  to  take  an  account,  it  is  within  the  discretion  of  the 
referee  to  open  the  case,  after  it  is  once  closed,  for  the 
purpose  of  receiving  additional  testimony.  (Marziou  v. 
Pioche,  10  Cal.  545;  Delafield  v.  De  Grauw,  9  Bosw. 
i;  Duguid  v.  Og^vie,  3  E.  D.  Smithy  527;  Fielden  v. 
Lahens,  9  Bosw.  436;  Cleaveland  v.  Hunter,  i  Wend. 
104;  Thomas  v.  Fleury,  26  A^.K  26;  Pearson  v.  Fiske, 
2  Hilt f  146;  7  Abb.  Pr.  419;  Schermerhom  v.  Devlin, 
I  Code  Rep.  28;  Trimble  v.  Stilwell,  4  E.  D.  Smithy 
512.)  Even  after  they  hav«  announced  their  decision. 
( Ayrault  v.  Sackett,  1 7  Haw.  Pr.  507 ;  affirming  Id. 
461;   9  Abb.  Pr.  154.)     Though  not  after  they  have 
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signed  their  report  and  given  notice  thereof  to  either 
party.  (Shearman  v^  Justice,  22  /low.  Pr.  241.)  Nor 
after  it  has  been  filed.     Niles  v^  Price,  23  H<n0  Pr.  473. 

28.  Where  a  referee  admits  the  testimony  of  a  wit- 
ness against  the  objection  of  defendant,  such  testimony 
cannot  afterwards  be  thrown  out,  without  first  giving  to 
the  adverse  party  the  opportunity  of  otherwise  supply- 
ing the  excluded  testimony.  (Monson  v^  Cooke,  5  Ccd^ 
436;  Me)^ers  v.  Betts,  5  Denio^  81;  Clussman  v.  Mer- 
kel,  3  Basw^  402.  Allen  v.  Way,  j  Barb.  585;  Johnson 
V.  Mcintosh,  31  ^  267.)  Unless  no  possible  evidence 
would  be  admissible  upon  the  point  (Brown  v^  Colie, 
I  K  D.  Smitk^  265.)  Or,  unless  proper  warning  be 
given  to  the  parties,  at  the  time  it  is  received,  that  it 
will  be  stricken  out  unless  other  evidence  necessary  to 
make  it  valid  is  furnished.  Brooks  v.  Christopher,  5 
Duer,  216. 

29.  Hearsay  and  irrelevant  testimony  should  be 
excluded  by  referees.       (De  la  Riva  v.  Berreyesa,  2 

.CaL  195.)  On  reference  to  take  proofs  and  report, 
with  his  opinions  thereon,  referee  has  no  power  to  re- 
ject evidence  tendered.  (Scott  v.  Williams,  23  Hew. 
Pr.  393;  14  Abb.  Pr.  70.)  Items  barred  by  the  Statute 
of  Limitations,  if  objected  to,  should  be  excluded.  £)e 
la  Riva  v.  Berreyesa,  2  Col.  195. 

FINDINGS  OF   RBFEREB. 

30.  The  report  of  a  referee  should  separately  state 
the  facts  found  and  the  conclusions  of  law  thereon. 
(Lambert  v^  Smith,  3  Col.  408;  Hihn  r.  Peck,  30  Col. 
280;  Roberts  v.  Carter,  28  Barb.  462;  17  How.  Pr.  524; 
Rogers  v.  Beard,  20  l€L  282;  Hulce  v^  Sherman,  13  Id. 
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411;  Yorks  V.  Peck,  14  Id.  416;  Church  v.  Erben,  4 
Sand/.  691;  Snook  v.  Fries,  19  £ard.  313;  Tilman  v. 
Keane,  i  Add.  Pr.  {N.S.^  23;  Wright  v.  Sanders,  28 
How.  Pr.  395;  Niles  v.  Battershall,  27  How.  Pr.  381; 
1 8  Abb.  Pr.  161.)  Under  a  reference  upon  all  the  issues, 
the  report  must  pass  upon  them  all;  (Solomon  v. 
Maguire,  29  Cal.  227;  Rogers  v.  Beard,  20  How.  Pr. 
282;  Van  Stenbergh  v.  Hoffman,  6  How.  Pr.  492;) 
except  those  upon  which  no  evidence  is  offered. 
(Ingraham  v.  Gilbert,  20  Barb.  151;  Patterson  v.  Graves, 
1 1  How.  Pr.  91.)  Everything  necessary  to  support  the 
judgment  must  be  inserted  in  the  statement  of  facts. 
(Tomlinson  v.  Mayor  of  N.Y.,  23  How.  Pr.  452 ;  Hickok 
V.  Bliss,  34  Barb.  321.)  Nothing  must  be  left  to  infer- 
ence, though  a  finding  of  fact  may  be  interpreted  by  a 
finding  of  law.     Smith  v.  Devlin,  23  -A^K  363. 

31.  The  decision  of  a  referee  stands  on  the  same 
footing  as  that  of  a  judge,  or  the  verdict  of  a  jury,  and, 
though  unsatisfactory,  will  be  conclusive  on  a  question  of 
fact,  if  there  is  any  evidence  to  support  it.  (Knowles 
V,  Joost,  13  Cal.  620;  MuUer  v.  Boggs,  25  Id.  179; 
Peck  V.  Vandenberg,  30  //.  11;  Metcalf  v.  Mattison,  32 
N.Y.  464;  Woodruff  v.  McGrath,  Id.  255;  Ball  v. 
Loomis,  29  N.Y.  412;  Kerr  v.  McGuire,  28  N.Y.  446; 
28  How.  Pr.  27;  Merrill  v.  Grinnell,  30  N.Y.  594; 
Doty  V.  Carolus,  31  N.Y.  547;  McMahon  v.  Allen,  32 
How.  Pr.  313;  Graham  v.  Chrystal,  32  How.  Pr.  287; 
Monell  V.  Marshall,  25  How.  Pr.  425;  Colwell  v.  Law- 
rence, 24  How.  Pr.  324;  Eschbaugh  v.  Syracuse  Distil. 
Co.,  27  How.  Pr.  125;  Cromwell  v.  Benjamin,  41  Barb. 
558;  Fitch  V.  Carpenter,  43  Barb.  40;  Smith  v. 
McC4uskey,  46  Barb.  610;  Hoagland  z^.  .Wright,  y  Bosw. 
394;  Piatt  V.  Thorn,  8  Bosw.  574;  Morris  v.  Second 
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Av.  R.R.  Co.,  Id.  679.)  But  not  so  as  to  conclusions 
of  fact  drawn  from  the  pleadings  alone.  Simmons  v. 
Sisson,  26  N.Y.  264, 

32.  When  the  order  of  a  reference  requires  the 
referee  to  try  the  issues  and  report  his  finding  thereon^ 
the  referee  may  make  a  general  finding  upon  the  facts 
put  in  issue,  stating  the  facts  according  to  their  legal 
effect.  (Hihn  v.  Peck,  30  Col.  280.)  The  findings  of 
a  referee  are  conclusive  as  to  the  facts,  on  conflicting 
evidence.  (Gunter  v.  Sanchez,  i  CaL  45;  Walton  v. 
Minturn,  Id.  362 ;  Goodrich  v.  City  of  Marysville,  5  Id. 
430;  Ritchie  v.  Bradshaw,  $  Id.  22S;  Knowles  v.  Joost, 
13/^.  620;  Keeler  v.  Sutrick,  22  Id.  471;  MuUer  v, 
Boggs,  25  Id.  179;  Peck  v.  Vanderberg,  30  Id.  n  ? 
Brainerd  v.  Dunning,  32  -A^.K'  311;  Niles  v.  Price,  23 
Haw.  Pr.  473;  Richardson  v.  Dugan,  8  Bosw.  207;  Hoyt 
V.  Hoyt,  8  Bosw.  511;  Clark  v.  Acosta,  9  Bosw.  158; 
Secor  V.  Law,  9  Id.  163.)  The  report  of  a  referee  and 
the  award  of  an  arbitrator  are  in  all  essentials  the  same. 
(Headley  v.  Reed,  2* Col.  322;  Tyson  z'.  Wells,  Id. 
122;  Grayson  v.  Guild,  ^  Id.  122.)  The  findings  of 
facts  by  a  referee,  and  no  statement  on  motion  for  a  new 
trial,  are  presumed  to  be  based  on  sufficient  evidence, 
where  no  statement  on  motion  for  a  new  trial  appears 
in  the  transcript.     Donahue  v.  Cromartie,  2 1  Col.  8a 
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jva.  ion. 

Report  of  Rtferu. 
[Tmn.] 

To  the Court: 

Pursuant  to  an  order  of  this  Court  in  this  action,  made 

on  the  ....  day  of ,  I»  the  undersigned^  court 

commissioner  \or  referee},  report: 

L  That  I  have  been  attended  by  the  attorneys  for 
the  several  parties  who  appeared  in  this  action  [name 
wha  appeared  for  plaintiff' and  mho  for  defendant^  and 
I  proceeded  to  a  hearing  of  the  matter  so  referred.  I  fur- 
ther report  that  on  such  hearing  the  books^  deed  papers^ 
and  vouchers  of  the  said<  [partnership}  have  been  pro- 
duced before  me,  and  both  parties  have  rendered  their 
respective  accounts,  which  are  hereto  annexed^  and 
marked  "  Schedule  A." 

IL  That  I  examined  said concerning  the 

transactions  [state  what\  and  adjusted  a  mutual  account 

between and   /making  therein  all 

just  allowances,  and  striking  a  balance  which  shows 
what  appears  to  be  due  from  either  party  to  the  other» 
which  said  account  is  hereto  annexed^  marked  *^  Sched* 
uleB." 

III.  That  said owes,  eta  [statefacts^ 

IV.  That  the  balance  shown  by  said  **  Schedule  B. 
[state  its  apportionment^ 

[SiGKATURK.] 

[Datk.] 


83w    Dearee  upoa  ReporL — ^In  a  soit  in  dianoef7,  it  is  perfectly 
oompetent  for  the  Judge  who  tried  the  cauae^  afier  excqAkxis  have  been 


»» 
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filed  to  the  report  of  a  referee  upon  the  facts,  and  the  report  set  aside  for 
cause  shown,  to  take  up  the  testimony  reported  by  the  referee,  find  the 
&ct8,  and  render  a  decree  in  the  cause.  McHenry  v.  Moore,  5 
Cal.  90. 

84.  XSzoeptioiui  to  Report. — ^Exceptions  must  be  taken  during 
the  progress  of  the  trial  to  the  rulings  of  the  referee  on  the  exclusion  of 
proper  or  the  admission  of  improper  evidence,  as  in  other  cases  at  law. 
{Cai.  Pr,  Ac/,  §  187;  Phelps  v.  Peabody,  7  Cal.  50;  Branger  v.  Cheva- 
lier, 9  CaJ.  353;  Belmont  v.  Smith,  i  Duer,  675.)  Exceptions  must 
be  specific,  not  general.  Pearson  v,  Knapp,  i  Jkfyl.  6*  iT.  3 1 2 ;  Ward  v, 
Fitzhugh,  7  Sim,  43;  Compertz  v.  Best,  i  Fbu.  6*  C.  Ex.  114;  but 
see  Woods  v.  Woods,  10  Sim.  197;  Moore  v.  Langford,  6  Sim.  323; 
Cullen  V.  Dean  of  Kildare,  2  IrisA  Eq.  133;  Stocken  v.  Dawson,  2 
Pka.  141. 

85.  Ezooptlons  must  be  Taken. — If  there  be  no  exceptions 
embodied  in  the  report,  showing  that  the  referee  erred  in  fisict,  and  the 
rule  of  law  by  which  he  arrived  at  his  conclusions  being  not  disclosed, 
the  Court  cannot  disturb  the  report,  and  an  order  granting  a  new  trial 
will  be  reversed.  (Tyson  v.  Wells,  2  Cal.  122;  Butte  Co.  v.  Moigan, 
19  Cal.  609.)  When  a  case  is  referred  to  a  referee,  under  the  Statute, 
to  hear  and  determine  the  issues  of  law  and  of  fact,  and  report  the  same 
to  the  Court,  and  he  makes  his  report,  wherein  no  errors  of  law  or  of 
fiurt  occur,  and  no  exceptions  are  taken,  the  court  below  should  not  set 
aside  the  report  and  grant  a  new  trial.    Grayson  v.  Guild,  4  Cal.  125. 

88.  EzoepticMU^  how  Taken.— Errors  in  the  report  must  be 
taken  advantage  of  by  written  objections  to  entering  judgment  on  it,  or 
by  motion  for  a  new  trial.  (Porter  v.  Barling,  2  Cal,  72.)  Exceptions 
must  specifically  state  the  points  objected  to.  Appeal  of  Brooks  9. 
Joseph,  32  Cal.  559;  Newell  v.  Doty,  33  N.F.  83;  Graham  v.  Chiystal, 
I  Abb.  Pr.(KS.)  121. 

87.  Bepoxt. — ^The  referees  shall  make  a  report  of  their  proceed- 
ings^ specifying  therein  the  manner  of  executing  their  trust,  describing 
the  property  divided,  and  the  shares  allotted  to  each  party,  with  a  par- 
ticular description  of  each  share.  {Cal,  Pr.  Act,  §  277.)  Referee  has 
no  power  to  alter  his  report  when  made.  (Niles  v.  Price,  23  How.  Pr, 
473;  Nelson  v,  IngersoU,  27  How,  Pr,  i.)  Report  of  referees  to  be 
made  in  writing  within  ten  days.  (Cal,  Pr,  Acl,  §  187;  Laws  of  Ortgon, 
S  225;  NtDoda,  §  187;  Idaho,  190;  Arizona,  §  189;  hash.  Terr.  §  230.) 
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Htldy  merely  directoiy.  A  failure  to  file  within  the  time  will  not  inval* 
idate  the  report  or  judgment  thereon.  (Keller  v,  Kubrick,  22  Cal,  471*) 
In  New  York,  wiUiin  sixty  days  is  allowed.  (N.Y.  Code,  §  273.)  A 
report  not  made  immediately  after  the  close  of  the  testimony  is  deemed 
as  excepted  to.     CaL  Pr,  Ad,  §  191;  Headley  ».  Reed,  2  Cdl,  322. 

88.  Report  Bhould  State. — ^The  report  of  a  referee,  like  the 
finding  of  a  court,  should  state  the  facts  found  and  the  conclusions  of  law. 
Without  this  the  parties  would  be  remediless,  and  their  rights  concluded 
in  many  cases  by  the  arbitrary  decision  of  a  referee.  (Lambeit  v. 
Smith,  3  Cah  409.)  A  referee  has  no  right  to  bring  in  and  file  an 
amended  report,  and  the  case  must  be  reviewed  with  reference  to  the 
original  report.  (Headley  v.  Reed,  2  CaL  324.)  A  reference,  with 
directions  ^^to  hear  and  determine  all  the  issues"  in  a  case,  does  not  re- 
quire the  referee  to  report  them  all.  It  is  answered  by  reporting  the 
sum  due  after  hearing  all  the  issues.  Heckers  v.  Fowler,  2  Wallace 
l/.S.  123. 

SETTING   ASIDE   REPORT   OF   REFEREE. 

89.  Error  xniist  be  Apparent. — ^The  report  of  a  referee  cannot 
be  attacked,  except  for  error  or  mistake  of  law,  apparent  on  its  face,  or 
by  motion  for  new  trial,  upon  exceptions  taken  at  the  trial,  or  the  evi- 
dence certified.  (Goodrich  v.  City  of  Maiysville,  5  Cal,  430.)  And  the 
party  objecting  must  see  that  such  testimony  as  he  relies  on  is  properly 
certified.  (Id,)  The  decision  can  only  be  set  aside  for  fraud  or  gross 
error  in  law.  (Headley  v.  Reed,  2  Cat.  322;  Mead  ».  Bunn,  32  N.F. 
275.)  The  error  complained  of,  whether  of  law  or  fact,  must  appear  on 
the  face  of  the  award  or  report.  (Tyson  v.  Wells,  2  CaL  122.)  For 
error  in  the  report  of  a  referee,  the  same  may  be  set  aside,  and  a  new 
reference  ordered.     Hidden  v,  Jordan,  32  CaL  397. 

40.  Grounds  of  Ol\jeotion. — ^A  court  can  interfere  and  set  aside 
the  report  of  a  refere^upon  the  same  ground  as  it  will  proceed  to  set 
aside  the  verdict  of  a  jury.  (McHenry  v.  Moore,  5  Cal,  90;  Dorlon  r. 
Lewis,  9  Haw.  Pr.  i;  Roosa  v.  Saugerties  Turnpike  Co.,  12  Ifaw.  Pr. 
297.)  The  report  of  a  referee  upon  the  whole  issues  cannot  be  set 
aside  on  the  mere  ground  that  the  conclusions  of  law  drawn  by  them 
from  the  facts  (Dana  v.  Howe,  i^  N.V.  306),  or  that  the  conclu- 
sions of  fact  drawn  from  the  evidence,  are  erroneous.  When  the 
alleged  error  consists  in  the  final  conclusion  of  law  or  fact  drawn  firom 
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the  testimony,  and  the  evidence  is  certified  to  the  Court  by  the  referee, 
the  proper  course  is  to  move  to  set  aside  the  report,  and  for  a  new  trial. 
(Branger  v.  Chevalier,  9  Cal,  353.)  If  a  report  does  not  pass  upon  all 
the  issues  referred,  it  should  be  set  aside;  (Pratt  v.  Stiles,  9  Abb,  Pr. 
1 50;  17  How,  Pr,  311;)  and  so  siiould  a.report  which  does  not  find  the 
issues  of  law  and  fact  separately.  Hulce  v.  Sherman,  13  How.  Pr,  511; 
Church  V,  Erben,  4  Sand/,  691. 

4L  Insuffloient  Grounds. — It  is  error  for  the  Court  to  set  aside 
the  report  of  a  referee,  upon  an  examination  of  testimony  which  was 
not  properly  before  it.  (Goodrich  v.  Marysville,  5  CaL  430.)  The 
Court  will  not  disturb  the  award  of  an  arbitrator  or  report  of  a  referee 
unless  the  error  complained  of,  whether  of  law  or  fact,  appear  on  the  face 
of  the  award  or  report.  (Tyson  v.  Wells,  2  CaL  122.)  The  defect  of 
a  plea,  after  submission  to  a  referee,  though  it  be  bad  on  demurrer,  is 
not  sufiScient  reason  to  set  aside  the  report.  (Ritchie  v,  Davis,  5  CaL 
453.)  The  decision  of  a  referee  upon  a  question  of  fact  will  not  be  set 
aside  where  the  evidence  is  conflicting.  (Brady  v.  Brown,  20  CaL  520.) 
Where  there  is  a.  large  mass  of  contradictory  evidence  reported,  it  will 
be  presumed  that  the  Court  weip^hed  the  evidence  properly  in  setting 
aside  the  finding  of  the  facts  by  the  referee.  (McHenry  v,  Moore,  5 
Cal,  90.)  It  would  be  gross  abuse  of  discretion  for  a  court  to  set  aside 
a  report  of  a  referee,  correct  in  all  its  parts,  without  any  other  apparent 
reason  than  the  mere  volition  of  the  Judge.  (Goodrich  v,  Marysville, 
5  Cal,  430.)  Time  within  which  notice  of  motion  must  be  filed  to  set 
aside  report.     CaL  Pr,  Ac/,  §  195. 

42.  Motion  to  Set  Aside.— The  time  within  which  a  notice 
of  motion  must  be  filed  to  set  aside  the  report  of  a  referee,  and  a  state- 
ment be  prepared  for  that  purpose,  depends  on  the  character  of  the 
reference.  If  it  be  special,  the  report  has  the  effect  of  a  special  ver- 
dict; if  general,  it  stands  as  the  decision  of  the  Court,  and  judgment 
may  be  entered  thereon,  exceptions  taken  and  reviewed,  as  if  action  had 
been  tried  by  the  Court  (Peabody  v,  Phelps,  9  CaL  213.)  The 
time  shall  date  from  the  filing  of  the  report,  or  the  rendition  of  the 
judgment.  (Peabody  z;.  Phelps,  9  CaL  213.)  Failure  to  appear  and 
prosecute  a  motion  to  set  aside  the  report  of  a  referee,  and  for  new 
trial,  is  an  abandonment  of  the  motion.  Mahoney  v.  Wilson,  1 5  Cal, 
43;  Frank  v.  Doane,  Id,  303;  Green  v,  Doane,  Id,  304. 

43.  Porwer  of  Ckiiut. — ^A  court  has  power  to  set  aside  the 
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report  of  a  referee,  and  grant  a  new  trial,  on  tl^e  g^round  that  the  evi- 
dence before  the  referee  did  not  justify  his  decision.  (See  Col,  Pr. 
Aci,  §  278;  Cappe  v.  Brizziola,  19  Col,  607.)  But  exceptions  to  the 
ruling  of  the  referees  must  have  been  taken  at  the  trial.  (Cal,  Pr,  Act^ 
§  187.)  And  the  rule  of  law  by  which  he  arrived  at  his  conclusions 
must  be  disclosed.  (T^rson  v.  Wells,  2  CaL  122;  Grayson  9.  Guild,  4 
Id.  122;  but  see  Butte  Co.  v,  Morgan,  19  Id,  609.)  If  the  referee 
reports  the  facts  upon  all  the  issues,  but  draws  an  erroneous  conclusion 
of  law  from  the  facts  found,  the  Court,  before  a  judgment  is  entered, 
may  set  aside  the  conclusions  of  law,  and  direct  a  proper  jndgment  to 
be  entered.  Calderwood  v,  Peyser,  31  Cal,  333;  Scott  v.  Pilkington, 
15  Ahb,  Pr,  280;  Merritt  v,  Millard,  10  Bosw,  309;  Newman  v, 
Lebeaume,  9  Mo,  29. 

JUDGMENT   ON  REPORT. 

44.  Duty  of  Ckiuxt. — ^A  reference  is  a  substitution  for  a  jury, 
and  a  judgment  should  be  had  on  the  report  as  upon  a  verdict,  and  a 
motion  to  set  aside  the  report  is  necessary,  before  the  appellate  court 
can  be  required  to  examine  the  report  and  set  it  aside.  (Gunter  v, 
Sanchez,  i  Cdl,  48.)  So  with  the  report  of  a  referee,  which  will  not 
be  set  aside  upon  an  appeal  from  an  order  refusing  to  grant  a  new  trial. 
(Ritchie  v,  Bradshaw,  5  Cal,  229.)  If  the  report  of  a  referee  under 
the  Statute  contain  sufficient  on  which  to  base  a  judgment,  it  is  the 
duty  of  the  court  below  to  enter  judgment  in  accordance  with  it 
(Headley  v.  Reed,  2  Cal,  322.)  A  mandamm  lies  to  compel  the  judge 
of  a  district  court  to  enter  judgment  on  the  report  of  a  referee.  Rus- 
sel  V.  Elliot,  2  Cal,  246. 

45.  Gknounds  fbr  AppeaL — ^An  order  overruling  an  exception 
to  the  report  of  a  referee,  taken  on  the  alleged  ground  that  the  report 
did  not  find  the  facts  as  required  by  the  order  of  reference,  may  be 
renewed  on  an  appeal  from  a  final  judgment  (Peck  v,  Vandenbeig, 
30  Cal,  II.)  When  a  report  of  a  referee  has  been  erroneously  set 
aside,  and  a  new  trial  granted,  from  which  action  the  plaintiff  appeals, 
the  Supreme  Court  will  correct  both  errors  at  the  same  time,  in  a  chan* 
eery  case.  (Grayson  v.  Guild,  4  Cal,  125.)  If  the  commissioner  to 
whom  a  case  has  been  referred  to  take  an  account  commits  an  error 
at  the  threshold  which  unsettles  the  account,  the  Court  is  not  bound  to 
go  over  the  account  and  correct  the  error,  but  may  set  aside  the  report 
and  again  refer  the  case.    Hidden  v,  Jordan,  32  Cdl,  397. 
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46.  iDBufltoient  Gxounda  fbr  Appeal — ^The  Snpreme  Court 
will  not  review  a  judgment  entered  on  the  report  of  a  referee,  if  no  objec- 
tion was  made  to  it  in  the  court  below.  (Porter  v.  Barling,  2  Col,  72.) 
So,  where  the  testimony  is  conflicting,  the  Supreme  Court  will  not 
disturb  the  findings.  (Muller  v,  Boggs,  25  CaL  179.)  Nor  will  it 
review  the  findings  to  ascertain  whether  they  are  contrary  to  the  evi- 
dence. (Peck  V,  Vandenbeig,  30  Cal,  11.)  An  order  setting  aside 
a  report  of  a  referee  appointed  to  take  an  account  is  merely  interlocu- 
tory, and  not  subject  to  appeal  before  judgment.  (Johnston  v.  Dop- 
kins^  6  Cai,  83.)  So  of  an  order  setting  aside  a  finding  in  a  divorce 
case,  and  sending  the  case  back  to  the  referee  for  further  testimony. 
(Baker  v.  Baker,  10  CaL  528.)  It  seems  that  a  stay  of  proceedings 
granted  on  an  appeal  from  an  order  of  reference  is  proper.  Smith  v. 
Pollock,  2  Cal.  94. 

47.  Blay  be  Set  Aside. — ^Judgment  is  entered  upon  the  report 
of  a  referee  as  a  matter  of  course,  and  the  only  mode  of  taking  advant- 
age of  it  is  by  moving  to  set  it  aside,  as  on  motion  for  a  new  trial. 
(Headley  v.  Reed,  2  CaL  322;  Sloan  v.  Smith,  3  CaL  406.)  After 
rendition  of  judgment,  the  Court  may  award  a  new  trial,  and  set  aside 
the  report  for  any  reason  that  would  be  sufficient  to  set  aside  the  report 
of  any  arbitrator.  (Sloan  v.  Smith,  3  CaL  406;  Headley  v.  Reed,  2 
Cal.  322.)  The  provisions  of  the  Practice  Act  relating  to  new  trials 
are  general,  and  vest  in  courts  the  same  power  in  cases  tried  by  a 
referee  as  in  other  cases.    Cappe  v.  Brizziolara,  19  CaL  607. 


CHAPTER  VL 


EXCEPTIONS. 


1.  An  exception  is  an  objection,  usually  made  dur* 
ing  the  trial  of  a  cause,  and  which  would  not  appear  of 
record  in  the  case  unless  so  taken.  It  is  always  inter- 
posed upon  the  theory  that  some  ruling  has  been  made 
by  the  Court  which  is  erroneous,  and  to  which  errone- 
ous decision  or  ruling  the  party  makes  an  objection. 
Such  exception  is  either  noted  by  the  Clerk  of  the 
Court,  or  the  official  reporter  if  there  be  one,  or  in  the 
Judge's  minutes,  or,  what  is  more  usual  and  indeed  the 
better  practice,  it  is  briefly  written  out  by  the  attorney 
objecting  at  the  time,  and  then  corrected  and  signed 
by  the  Court,  and  thus  becomes  a  bill  of  exception,  on 
which  the  party  may  appeal  to  the  Supreme  Court 
without  further  assignment  of  errors.  See  CaL  Pr. 
Acty  §  i88;  Stat,  of  Col.  1861,  p.  589. 

2.  An  exception,  to  secure  a  reversal  of  the  decision, 
must  go  to  some  vital  point,  something  material ;  ( Col. 
Pr.  Acty  §  188;)  not  to  a  mere  slight  or  trifling  error. 
It  is  not  every  error  which  will  be  reviewed  by  an 
appellate  court.  The  exception  should  state  the  point 
with  clearness,  so  that  there  can  be  no  question  in  the 
higher  courts  relative  to  what  the  question  is.  No  par- 
ticular form  is  necessary  to  be  adopted.  Any  language, 
written  even  in  a  very  informal  manner,  if  it  points  out 
the  alleged  error  with  clearness,  is  good.     No  specific 
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rule  can  be  laid  down  to  govern  each  case,  but  one 
thing  should  always  be  the  rule:  an  objection  should 
not  be  interposed  at  random,  with  the  hope  merely  of 
saving  a  point  not  then  in  sight. 

3*  An  exception  is  taken  at  the  trial  to  a  decision  upon 
a  matter  of  law,  whether  such  trial  be  by  jury,  court,  or 
referees,  and  whether  the  decision  be  made  during  the 
formation  of  a  jury,  or  in  the  admission  of  evidence,  or 
in  the  charge  to  a  jury,  or  at  any  other  time,  from  the 
calling  of  the  action  for  trial  to  the  rendering  of  the 
verdict  or  decision.  (Quivey  v.  Gambert,  32  Gz/.  304.) 
The  sole  object  of  a  bill  of  exceptions  is  to  make  a 
record  of  the  special  action  of  the  Court  of  what  is  not 
record  by  the  general  law.  (Parsons  v.  Davis,  3  Id. 
425.)  And  it  is  not  necessary  to  embody  therein  any 
matter  of  record.  (Johnson  v.  Sepulveda,  5  Id.  115.) 
But  documents  and  affidavits,  to  be  reviewed  by  the 
appellate  court,  must  be  embodied  in  a  bill  of  exceptions 
or  record.  (Gates  v*  Buckingham,  4  Cal.  286.)  So 
of  affidavits  as  to  the  incompetency  of  a  juror.  People 
V.  Stonecifer,  6  /^.  411. 

4.  Where  the  record  on  appeal  did  not  contain  the 
whole  judgment  roll,  and  the  absent  portion  were  not 
presented  in  a  bill  of  exceptions  or  statement  on  ap- 
peal, no  questions  arising  on  matters  contained  in  such 
absent  portions  can  be  made  on  appeal.  (Hastings  v. 
Cunningham,  35  Cal.  549.)  But  where  the  bill  of  excep- 
tions appears  upon  its  £su:e  to  have  been  regularly  taken, 
the  Court  cannot  presume  against  the  record.  (United 
States  V.  Hodge,  6  How.  U.S.  279.)  Nor  will  it  sus* 
tain  mere  technical  exceptions  taken  in  the  course  of 
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the  trial,  unless  compelled  by  law  so  to  do.     English  v. 
Johnson,  17  Col.  107. 

5.  If  there  is  a  technical  variance  between  the  evi- 
dence and  finding  of  facts  and  the  pleading,  and  no  ob- 
jection is  made  on  that  ground  in  the  court  below,  but 
the  objection  is  taken  for  the  first  time  in  the  appellate 
court,  the  judgment  will  not  be  reversed  by  reason  of 
such  variance.  (Dikeman  v.  Norrie,  36  Co/.  94.)  So, 
likewise,  on  the  ground  of  variance  between  pleadings 
and  proof,  or  of  admission  of  evidence  not  within  the 
issue;  (Com.  Bank  of  Rochester  v.  Rochester  Cit.  Bk., 
46  Bard.  371;  Allen  v.  Merc.  Mut  Ins.  Co.,  Id.  642;) 
or  in  respect  of  a  defect  of  the  evidence  produced; 
(Col well  V.  Lawrence,  24  Jfvw.  Pr.  324;)  or  of  defects 
in  the  pleadings  themselves;  (Simmons  v.  Sisson,  26 
N.Y.  264;  Fassett  v.  Tallmadge,  18  Abb.  Pr.  48; 
Ashley  v.  Marshall,  29  A^K  494;)  or  of  an  erroneous 
admission  or  assumption  of  the  existence  of  matters  not 
proved  in  fact.  People  v.  Third  Av.  R.R.,  30  How. 
Pr.  121;  Paige  v.  Fazakerly,  36  Barb  392;  McDonald 
V.  Christie,  42  Barb.  36. 

6.  Where  the  transcript  contained,  together  with 
the  judgment  roll,  a  copy  of  an  order,  certified  to  by  the 
Clerk,  sustaining  a  demurrer  to  a  replication,  and  there 
was  no  statement  or  bill  of  exceptions:  Held,  that  the 
appellate  court  could  not  review  the  action  of  the  court 
below  upon  the  demurrer.  (Bostwick  v.  McCorkie,  22 
Col.  669.)  A  party  may  take  his  bill  of  exceptions  to 
the  admission  or  exclusion  of  testimony,  or  to  the  rul- 
ings of  the  Judge  on  points  of  law,  and  it  shall  not  be 
necessary  to  embody  in  such  bill  anything  more  than 
sufficient  facts  to  show  the  point  and  pertinency  of  the 
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exception  taken;  the  presiding  Judge  shall  sign  the 
same,  as  the  truth  of  the  case  may  be,  which  bill  shall 
then  become  a  part  of  the  record;  and  it  shall  only  be 
necessary  to  bring  to  the  Supreme  Court  the  transcript 
of  the  pleadings,  and  the  judgment,  and  the  bill  or  bills 
of  exception  so  taken.  {StaL  of  CaL  1861,  p.  589, 
§  4.)  A  bill  of  exceptions  must  be  reduced  to  writing, 
and  settled  by  the  Judge  immediately  upon  taking  the 
exception.  (Cent.  P.  R.R.  v.  Pearson,  35  CaL  247.) 
And  afterwards  annexed  to  the  judgment  roll.  More 
V.  Del  Valle,  28  Col.  170. 

7.  The  Supreme  Court  notices  only  the  errors  com- 
mitted against  the  appellant,  not  those  committed 
against  the  successful  party.  (Frank  v.  Doane,  15  CaL 
304.)  Exceptions  taken  by  the  prevailing  party  are 
not  available  to  his  adversary,  unless  there  be  a  cross 
appeal.  (Beach  v.  Cooke,  28  N.Y.  508.)  Where  the 
respondent  takes  no  appeal — at  least  where  he  files  no 
transcript  and  assigns  no  errors — ^the  judgment  will  not 
be  reversed  at  his  instance.  (Travers  v.  Crane,  1 5  Cal. 
12.)  It  has  been  the  practice  of  the  Supreme  Court  to 
examine  the  case  only  upon  the  errors  assigned  by  the 
appellant,  and  not  to  look  into  the  exceptions  taken  by 
respondent  (Jackson  v.  Feather  River  Water  Co.,  14 
Ccd.  1 8.)  The  party  alleging  error  on  appeal  must  make 
it  affirmatively  appear;  (Todd  v.  Winants,  36  Cal.  129;) 
as  the  Court  will  not  consider  on  appeal  rulings  to 
which  no  exception  was  taken  in  the  court  below. 
(Keeran  v.  Griffith,  34  Cal.  581.)  If  parties  choose  to 
submit  to  rulings  without  taking  exceptions,  they  cannot 
afterward  question  them  here.  (Briggs  v.  Waugenheim, 
Col.  Sup.  CL^  OcL  T.,  1869.)  And  the  exception  when 
taken  must  be  specific,  and  must  point  out  the  exact 
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nature  and  extent  of  the  objection  relied  on,  to  be  avail- 
able for  a  review.  (Thomas  v.  Fleury,  26  N.Y.  26; 
Orser  v.  Orser,  24  A^.K  51 ;  Buck  v.  Remsen,  34  N.Y. 
383;  Mallory  v.  Perkins,  9  Bosw.  572;  Varnum  v.  Tay- 
lor, 10  Id.  148;  Jones  v.  Hausman,  Id.  168;  Van  Am- 
ringe  V.  Barnett,  2>  Id.  357;  Hbtchkins  v.  Hodge,  38 
Barb.  117;  Button  v.  McCauley,  38/^.  413;  Shotwell 
V.  Mali,  Id.  445;  Graham  v.  Chrystal,  i  Abb.  Pr.  (iV.5.) 
121;  Mayor  of  New  York  i\  Exchange  Fire  Ins.  Co., 
9  Bosw.  424;  Butterworth  v,  Pecare,  8  Id.  671.)  But 
where  the  ruling  is  in  general  terms,  a  general  exception 
may  suffice.  44  Barb.  42;  43  Id.  622;  CoUyer  v.  Col- 
lins, 17  Abb.  Pr.  467. 

8.  Whefe  the  parties  have  not  made  a  case  nor  a 
bill  of  exceptions,  but  have  relied  upon  the  testimony 
taken  down  by  the  Clerk,  pursuant  to  Section  two  hun- 
dred and  seventy-one  of  the  Practice  Act  of  1850,  no 
question  can  be  raised,  on  a[)i)eal,  respecting  the  decis- 
ions of  the  court  below  during  the  progress  of  the  trial. 
The  case  of  (Gunter  v.  Geary,  i  CaL  463)  affirmed  in 
this  respect.  (Pierce  v.  Minturn,  i  Id.  470.)  A  mere 
transcript  of  the  evidence  taken  down  by  the  Clerk  is 
no  part  of  the  record,  unless  made  so  by  bill  of  excep- 
tions. Wilson  V.  Middleton,  2  Id.  54;  these  cases  af- 
firmed in  Castro's  Executors  v.  Armesti,   14  Id.  38. 

ERROR    IN    LAW. 

9.  For  error  of  law,  excepted  to,  an  appeal  lies  with- 
out motion  for  a  new  trial.  ( Reed  v.  Gashirie,  1 3  Col. 
53.)  So,  the  granting  a  nonsuit  on  the  facts  is  a  ques- 
tion of  law,  and  may  be  reviewed  on  aj>peal  without 
motion  for  new  trial.  (Cravens  v.  Dewey,  13  Col.  42; 
Darst  V.  Rush,   14  Z/.  83.)     When  errors  of  law  are 
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relied  upon  as  errors  on  appeal,  the  particular  errors 
must  be  pointed  out  by  the  counsel;  otherwise  they  will' 
be  disregarded,  unless  they  plainly  appear  from  the 
transcript  on  appeal.  (Sanchez  v,  McMahon,  35  Cal. 
218;  see  Post^  Note  i6.)  See,  as  to  positive  waiver  of 
objection,  on  the  ground  of  error  of  law  committed  at 
the  trial,  unless  the  exception  be  taken  to  it  at  the  time, 
(McCartney  v,  Fitz- Henry,  i6  CaL  186;  Tyson  v.  Wells, 
2  Id.  122;  Barlow  v.  Scott,  24  N.Y.  40;  Pollen  v.  Le- 
roy,  10  Bosw.  38;  Brown  v.  Piatt,  Z  Id.  324;  Col  well 
V. Lawrence,  38 Barb. 643;  Hotchkiss v.  Hodge, Id.\\T\ 
Van  Amringe  v.  Barnett,  8  Bosw.  35 1 ;  Enos  v.  Eigen- 
brodt,  32  N.Y.  444;  Mayor  of  N.Y.  v.  Erben,  10  Bosw. 
180.)  Error  in  law,  occurring  at  a  trial,  may  be- re- 
viewed upon  a  bill  of  exceptions,  as  well  as  upon  a  mo- 
tion for  a  new  trial.  (Walls  v.  Preston,  25  CaL  61.) 
But  an  order  striking  out  a  statement  on  motion  for  a 
new  trial  cannot  be  brought  before  the  Supreme  Court 
for  review  by  a  bill  of  exceptions.  (Quivey  v.  Gambert, 
32  Id.  304.)  On  appeal  by  a  plaintiff  from  an  order 
overruling  a  motion  for  a  new  trial  made  by  him  on  the 
ground  of  insufficiency  of  the  evidence  to  Justify  the 
verdict,  an  exception  taken  by  defendant  on  the  trial 
to  the  competency  of  a  witness  who  testified  for 
plaintiff  will  not  be  considered.  Pierce  v,  Jackson,  21 
Id.  636. 

10.  The  objection  that  the  judgment  is  not  author- 
ized by  the  pleadings  may  be  taken  on  an  appeal  from 
the  judgment  roll  alone.  The  fact  that  a  motion  for  a 
new  trial  was  made,  which  did  not  state  this  as  one  of 
the  grounds,  does  not  operate  as  a  waiver  of  the  objec- 
tion. (Putnam  v.  Lamphier,  36  CaL  151.)  This  Court 
can  notice  a  material  and  incurable  defect  in  the  plead- 

32 
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ings  and  verdict,  as  they  are  represented  in  the  record 
to  have  existed  in  the  court  below,  although  such  de- 
fect is  not  noticed  in  the  bill  of.  exceptions,  nor  sug- 
gested by  the  counsel  in  argument  here.  Garland  v. 
Davis,  4  How.  U.S.  131.         /     .  . 

1 1 .  Where  the  court  below  tries  the  cause  without 
a  jury,  the  proper  mode  of  reserving  questions  of  law 
is  to  ask  the  Court  to  decide  them,  and  note  the  refusal 
in  a  bill  of  exceptions.  (Griswold  v.  Sharpe,  2  Col. 
17;'  Lucas  V.  San  Francisco,  28  Id.  591.)  Where 
plaintiffs,  having  excepted  to  the  ruling  of  the  Court 
excluding  certain  evidence,  take,  in  consequence  of  such 
ruling,  a  nonsuit  with  leave  to  move  to  set  aside,  they 
do  not  waive  any  of  their  rights  as  to  the  exceptions 
taken.  Objections  to  the  introduction  of  evidence  con- 
fined- on  appeal  to  the  grounds  taken  below.  Natoma 
W.  and  M.  Co.  v.  Clarkin,  i/^  Id.  549. 

EXCEPTfONS   TO   EVIDENCE. 

12.  Admission  of  Uvidenoe. — ^A  bill  of  exceptions  which  says 
that  the  paper  was  offered  in  evidence  does  not  show  that  the  paper  was 
read  in  evidence.  (Page  v,  O'Brien,  36  Col,  559.)  An  objection  to 
the  sufficiency  of  evidence  should  be  made  at  the  time  the  same  is 
offered  to  be  introduced,  so  that  a  party  may  have  the  opportunity  of 
supplying  the  necessary  evidence.  (Goodale  v.  West,  5  Cat.  339;  Mott 
V,  Smith,  16  CaL  533;  Hoxie  v,  Allen,  38  KF.  175.)  Objections  to 
the  introduction  of  evidence  must  be  taken  on  the  trial  below;  they 
cannot  be  taken  for  the  first  time  in  the  appellate  court.  (Covillaud  v. 
Tanner,  7  CaL  38;  Fontain  v,  Pettee,  38  N,V,  184;  Laber  v.  Cooper, 
7  Wall.  U.S.  .5^5.)  There  is  nothing  in  the  Statute  which  requires  that 
exception  to  depositions  shall  be  filed  before  the  time  of  the  trial.  The 
objection  can  be  made  at  any  time  before  they  are  read  in  evidence. 
Dye  V.  Bailey,  2  Col.  384. 

18.    Documentary  Evidenoe.— An  exception  to  the  admissibil- 
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ity  of  a  deed  in  evidence  must  be  taken  on  the  trial  of  the  cause^  at 
nisi  prms.  The  point  cannot  be  considered  on  appeal.  (Pearson  v. 
Snodgrass,  5  CaL  478;  ]IQpsten  v,  Rassette,  Id,  467.)  Objections  to  the 
form  of  a  deed  must  be  made  on  the  trial  at  ntsiprius,  (Posten  v,  Ras- 
sette,  5  CaL  468.)  A  statement  in  a  bill  of  exceptions  that  the  plaintiff 
offered  in  evidence  a  deed  to  him  and  others,  conveying  the  demanded 
premises  to  the  parties  therein  i^amed,  according  to  their  respective 
interests,  does  not  show  whether  the  deed  conveyed  the  land  to  the 
parties  as  tenants  in  common  or  in  severalty.  Page  v,  O'Brien,  36 
CaL  559. 

14.  Irrelevant  Testimony. — If  ma  trial  before  the  Court, 
without  a  jury,  irrelevant  testimony  is  received,  with  the  understanding 
that  it  is  not  to  be  considered  by  the  Court  unless  other  testimony  is 
afterwards  introduced  making  it  relevant,  and  such  testimony  is  not 
afterwards  introduced,  the  presumption  will  be  that  the  Court  discarded 
the  evidence  in  rendering  judgment,  and  the  error  is  without  conse- 
quence. (Jones  V,  Morse,  36  CaL  205.)  As  to  the  necessity  of  re- 
peating an  objection  taken  to  a  question  after  answer  given,  if  inadmissi- 
ble, see  (Butterworth  ».  Pecare,  8  Bosw.  671.)  A  conditional  excep- 
tion to  evidence,  subject  to  a  future  decision,  must  be  repeated  positively 
after  decision  made.  (Bihin  v.  Bihin,  17  Abb,  Pr,  19.)  Exception  is 
nullified  where  the  defect  excepted  to  is  supplied  during  the  trial. 
(Cronise  v.  Fitch,  14  Abb.  Pr,  346;  Park  Bank  j^^Tilton,  15  Id,  384.) 
A  party  cannot,  by  consenting  to  admit  evidence  '^  subject  to  all  legal 
exceptions,"  absolve  himself  from  the  necessity  of  taking  exceptions  to 
the  relevancy  or  sufficiency  thereof,  and  devolve  the  responsibility  of 
discovering  whatever  objections  may  exist  on  the  Court  below,  and  after 
fishing  for  a  verdict,  for  the  first  time  assign  his  objections  in  the  Su- 
preme  Court.    Covillaud  v.  Tanner,  7  CaL  38. 

15.  Insuffloienoy  of  Evidence. — ^The  only  mode  in  which  error 
in  findings,  from  insufficiency  of  the  evidence  to  support  them,  can  be 
reached  on  appeal  is  by  making  such  insufficiency  a  ground  of  motion 
for  a  new  trial,  specifying  wherein  it  is  insufficient.  (Deputy  v.  Staple- 
ford,  19  CaL  302;  Regla  v,  Martin,  Id,  474;  Cowing  v,  Rogers,  34  CaL 
648;  Rice  V,  Inskeep,  34  CaL  25;  Gagliardo  v,  Hoberlin,  18  Id,  394.) 
The  only  mode  of  obtaining  a  review  of  any  decision  on  a  trial  by  the 
Court,  whether  during  its  progress  or  at  its  close,  is  by  an  appeal  under 
N.Y.  Code,  %  348;  CaL  Pr.  Act,  §  333;  Mallory  v.  Wood,  14  Hew. 
Pr.  67;  3  Al^,  Pr,  371;  Wright  v.  Delafield,  11  Hew.  Pr.  465;  Wat- 
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son  V,  Scriven,  7  How.  Pr,  9;  Hunt  v.  Bloomer,  3  Kern.  341;  12  Haw. 
Pr.  567. 

16.  Special  Exoeptlon  Necessary. — ^Where  a  party  objects  to 
the  admission  of  testimony  on  trial,  he  must  state  the  point  of  his  objeo 
tion  at  the  time.  General  objection  will  not  do.  (People  v.  Apple,  7 
CaL  290;  Kiler  v.  Kimball,  10  Id.  268;  Martin  v.  Traverse,  12  Id, 
245.)  The  party  should  lay  his  finger  on  the  point  at  the  time  of  trial; 
otherwise  this  Court  cannot  review  it.  (Martin  v.  Traverse,  13  Col. 
243;  Sneed  v.  Osborn,  25  Col.  619;  Baker  v.  Joseph,  16  Col.  177; 
Leet  V.  Wilson,  24  Id.  399;  Roberts  v.  Chan  Tin  Pen,  23  Id.  259; 
Kiler  v.  Kimball,  10  Id.  267.)  A  party  is  confined  to  the  objections 
raised  upon  the  trial.  (Waterville  Manf.  Co.  z/.  Brown,  9  How.  Pr.  27; 
Smith  V.  Floyd,  18  Barb.  523;  Staring  v.  Bowen,  6  Barb.  109;  see, 
however,  Keyes  v.  Devlin,  3  E.  D.  Smith,  518;  see  Ante,  p.  427,  n.  16.) 
General  objection  is  not  good  unless  the  evidence  objected  to  be  abso- 
lutely incompetent,  in  which  case  such  general  objection  is  available. 
(Nightingale  v.  Scannell,  18  Cal.  315.)  Or  where  the  testimony  could 
not,  under  any  possible  circumstances,  have  been  relevant.  (Dreuz  zr. 
Domec,  18  CaL  83;  Sneed  v.  Osborn,  25  CaL  619.)  So,  where  error 
is  alleged  in  the  exclusion  of  testimony,  it  must  clearly  appear  on  the 
face  of  the  exception  that  the  testimony  was,  not  that  possibly  it  mighi 
have  been,  relevant.  (Cohn  v.  Mulford,  15  CaL  50.)  So  of  a  trial 
before  referees.  (Branger  v.  Chevalier,  9  CaL  362.)  Where  a  defend- 
ant's objection  to  the  admission  of  testimony  on  the  trial  is  general,  he 
cannot  be  permitted  to  make  it  special  for  the  first  time  in  this  Court 
People  V.  Glenn,  10  Cal.  32. 

17.  When  Exception  Ues. — ^The  comments  of  the  Judge  upon 
the  evidence  are  not  subject  to  exception. '  (3  Barb.  3 1 ;  Buck  v.  Remsen, 
34  N.Y.  383;  Gardner  v.  Barden^  34  N.Y.  433.)  It  is  questionable 
whether  an  exception  lies  to  an  illegal  question  put  by  a  juror.  Kelly  v. 
Commonwealth  Ins.  Co.  of  Penn.,  10  Bosw.  82. 


EXCEPTIONS  TO   FINDINGS. 

18.  Defbotive  Findings. — Defective  findings  should  be  specially 
excepted  to  in  the  court  below.  (Cook  v.  De  La  Guerra,  24  Cal.  237; 
Warner  v.  Holman,  Id.  228;  Hurlburt  v.  Jones,  25  Id.  225;  Bryan  v. 
Maume,  28  Id.  238;  Lyons  v.  Leimback,  29  CaL  139;  Troy  ».  Clarke, 
30  CaL  419;-  Green  v.  Clark,  31  Id.  $gi;  McClusky  v.  Gerhauser,  2 
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Niv,  47.)   And  the  exceptions  should  point  out  wherein  the  defect  con- 
sists.    Hidden  v.  Jordan,  28  Col,  301. 

• 

19.  Findings  Qualified.— That  the  finding  is  qualified  by  the 
words  ''  as  to  plaintiff,  Parke/'  should  be  taken  in  the  court  below. 
Fkrke  v.  Hinds,  14  CaL  415. 

20.  Must  be  Specially  Excepted  to.— The  decision  of  the 
Court  shall  be  the  basis  of  the  judgment,  in  the  same  manner  as  the 
verdict  of  the  jury,  and  without  such  decision  the  judgment  cannot 
stand.  (Russel  v,  Armador,  2  CaL  305;  affirmed  in  Bowers  v.  Johns, 
Id,  419;  Hoagland  v.  Clary,  Id.  474;  Brown  v.  Brown,  3  Id.  iii; 
cited  in  Vermule  v.  Sh&w,  4  Cal.  214.)  And  the  omission  or  insuf- 
ficiency of  such  decision  or  findings  must  be  specially  excepted  to,  as 
the  foundation  for  the  appropriate  proceedings  to  set  the  judgment  aside. 
(Warner  v.  Holman,  24  Cal.  228;  Lucas  v.  San  Francisco,  28  Cal.  591 ; 
Calderwood  v.  Brooks,  Id.  151;  Searrs  v.  Dixon,  ^^  CaL  326.)  Such  is 
also  the  rule  in  Missouri.  (Ragan-z'.  McCoy,  26  Mo.  166.)  But  it  is 
otherwise  in  New  York,  where  the  omission  of  any  finding  of  facts  is 
an  irregularity,  to  be  corrected  by  motion  to  set  aside  the  decision  or 
judgment;  (Hulce  v.  Sherman,  13  How.  Pr.  411;  Church  v.  Erben,  4 
Sand/.  691 ;  Heroy  v.  Kerr,  21  How.  Pr.  409,  423;)  and  not  by  excep- 
tion and  appeal.  {Id.;  Thomas  v.  Tanner,  14  How,  Pr.  426;  Burger 
V.  Baker,  4  Abb.  Pr.  11;  Grant  v.  Morse,  22  N.V.  ^ly,  Heroy  v.  Kerr, 
21  How.  Pr.  409;  see,  also.  People  v.  AUright,  14  Abb.  Pr.  305;  Sharp 
V.  Wright,  35  Barb.  236;  Peck  v.  York,  14  How.  Pr.  416;  Hulce  v. 
Sherman,  13  How.  Pr.  311;)  where  omission  in  decision  of  a  part  of 
the  issues  is  remedied  by  motion  to  amend;  unless  such  course  be 
impracticable,  when  it  may  be  set  aside.  Peck  v.  Yorks,  14  How. 
Pr.  416. 

2L  Time  of  Filing  Exceptions. — ^As  to  time  of  filing  excep- 
tions to  findings,  and  serving  of  notice,  see  CaL  Pr.  Act,  180;  see 
also,  Gay  v.  Moss,  34  CaL  125. 

22.  Want  of  Findings. — If  there  be  a  material  fact,  in  respect 
to  which  the  findings  are  silent,  the  party  aggrieved  may  except  to  them 
by  pointing  out  the  particular  defect  or  omission  complained  of,  and 
if  the  Court  refuse  to  correct  them,  the  remedy  is  by  appeal.  But  if 
on  any  material  fact  the  Court  finds  contraiy  to  or  without  sufficient 
emdence,  Ms  is  ground  for  a  new  trial  only.  (Hathaway  v.  Ryan,  35 
Cal.  188.)    Under  the  Statute  to  regulate  appeals  {StaL  of  Cal.  1861, 


502  EXCEPTIONS. 

p.  589),  which  provides  that  a  judgment  shall  not  be  reversed  "for 
want  of  a  finding,  or  for  a  defective  finding  of  the  facts,  unless  excep- 
tions be  made/'  etc.,  every  material  iact  not  found  by  the  Court  will  be 
presumed  to  be  consistent  with  the  judgment.  (Emma!  9.  Webb^  56 
Col,  197.)  But  where  the  findings  are  contrary  to  or  unsupported  by 
the  evidence,  the  only  proper  proceeding  to  correct  them  is  a  motion 
for  a  new  trial,  and  not  an  exception  to  the  findings.  (Hidden  v.  Jor- 
dan, 28  CaL  304;  Miller  v.  Grim,  30  Cal,  408;  Cowing  v.  Rogers, 
34  CaL  648;  Rice  v,  Inskeep,  Id,  224;  Prince  v.  Lynch,  CaL  Sup.  Q., 
Jul,  71,  1869.)  In  case  of  a  want  of  findings,  objection  cannot  be 
taken  unless  a  finding  was  asked  for,  and  the  Court  omitted  or  refused 
the  same,  and  exception  was  taken  to  such  omission  or  refusal.  Lucas 
V,  San  Francisco,  28  Cal,  591;  Hidden  v,  Jordan,  Id,  301. 

23.  When  Necessary. — Exceptions  need  not  be  taken  where 
the  facts  found  do  not  warrant  the  judgment,  or  where  they  are  incon- 
sistent with  the  judgment.  (Lucas  v,  San  Francisco,  28  CaL  591.) 
The  ofiice  of  exceptions  to  findings  is  to  supply  the  want  of  findings, 
where  upon  any  of  the  issues  the  facts  are  insufficiently  found,  or  not 
found  at  all.  (Cowing  v,  Rogers,  34  CaL  648.)  A  general  exception 
to  finding  of  mixed  questions  of  law  and  fact  does  not  raise  the  question 
whether  the  fact  found  is  sustained  by'the  evidence.  (People  v,  Allright, 
14  Abb.  Pr,  305.)  It  is  not  necessary  to  take  exceptions  to  the  findings, 
if  the  appellant  attacks  only  the  conclusions  of  law  drawn  from  the 
facts  found.  Solomon  v,  Reese,  34  CaL  2  8 ;  Gay  v.  Moss,  Id,  125;  Tom- 
linson  v.  Mayor  of  New  York,  23  Haw,  Pr,  452;  Rogers  v.  Beard,  20 
How,  Pr,  98. 

EXCEPTIONS  TO   INSTRUCTIONS. 

24.  Exoeption  must  be  Taken. — Appellant  cannot  avail  him- 
self of  error  in  the  court  below,  in  instructing  the  jury  or  in  modifying 
instructions  asked;  unless  he  excepts  in  the  court  below.  (Lightner  v. 
Menzell,  35  CaL  452.)  A  patty  cannot  take  his  chances  for  a  verdict  on 
instructions  given  or  refused,  without  exceptions  taken,  and  then,  after 
verdict,  except  to  the  action  of  the  Court,  upon  motion  for  new  trial. 
Letter  v.  Putney,  7  CaL  423. 

25.  Exception,  ixrhen  Taken. — ^The  one  hundred  and  eighty- 
eighth  section  of  the  Practice  Act  does  not  fix  the  precise  time  when 
an  exception  to  the  chaige  of  the  Court  to  the  jury  must  be  taken. 
(St.  John  V,  Kidd,  26  CaL  265.)    If  an  exception  to  the  chaiige  of  the 
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Court  to  the  jury  is  taken  after  the  jury  have  withdrawn  to  consider  of 
their  verdict,  and  before  the  verdict  is  rendered,  the  question  of  allow- 
ing or  disallowing  the  exception  rests  in  the  discretion  of  the  Court, 
and,  whether  allowed  or  disallowed,  the  Supreme  Court  will  not  inter- 
fere with  the  exercise  of  this  discretion.     Id, 

26.  Instruotions  Reftised. — It  is  not  error  to  refuse  to  give  in- 
structions asked  for,  if  tho^ '  given  cover  the  whote  case.  Laber  v. 
Cooper,  7  Wall.  C/.S.  565. 

27.  Must  be  Spedfiq. — Exceptions  to  the  charge  of  a  Court 
should  point  out  the  specific  portions  of  the  chaiige  excepted  to,  and 
should  be  made  at  the  time  of  the  trial,  before  the  juiy  retires.  (Hicks 
V.  Coleman,  25  Cal.  123.)  A  general  exception  to  a  charge  to  the  juiy 
will  not  be  sustained,  if  any  part  of  the  chaise  is  correct.  (Lincoln  v. 
Chaflin,  7  Wall.  [/,S,  132.)  A  general  exception  to  the  whole  chaiige 
will  not  lay  ground  for  a  review  in  detail.  Even  when  taken  to  "each 
and.eveiy  ruling,  severally,  separately  and  distinctly,"  held,  in  first  case 
below  stated,  that  it  amounts  to  nothing.  (Newell  v.  Doty,  34  N.K  89, 
93;  Magee  v.  Badger,  Id  i^j;  Chambenin  v.  Pratt,  33  N.K  47,  52.) 
To  an  ambiguous  charge,  the  exception  must  present  the  modification 
which  will  free  it  from  ambiguity,  or  general  objection  will  be 
untenable.    SpringsCead  v,  Lawson,  23  Bow.  Fr,  312;  14  AM,  Fr.  328. 


PART  NINTH. 


Judgments  and  Decrees 


CHAPTER  I. 


JUDGMENT   IN  GENERAL. 


1 .  A  judgment  is  the  final  determination  of  the  rights 
of  the  parties  in  the  action  or  proceeding,  and  may  be  en- 
tered in  term  or  vacation.  {Cal.  Pr.  Act,  §  144;  N.Y. 
Code,  §.245.)  Every  definite  sentence  or  decision  of 
a  Court,  by  which  the  merits  of  a  cause  are  determined, 
although  it  be  not  technically  a  judgment,  or  the  pro- 
ceedings are  not  capable  of  being  enrolled  so  as  to  con- 
stitute what  is  technically  called  a  record,  is  a  judgment 
within  the  meaning  of  the  law,  and  as  such  subject  to 
the  revisory  jurisdiction  of  the  appellate  court.  (Belt 
V.  Davis,  I  Cal.  138.)  It  should  distinctly  express 
what  is  given  or  denied.  (14  Vin.  612;  6  Dane  Ab. 
90;  Lawes  on  PL  669;  Whitaker  v.  Bramson,  2  Paine^ 
209.)  The  opinion  of  the  Judge  on  collateral  matters 
is  no  part  of  the  judgment;  (Ward  v.  The  "Fashion,"  i 
Newb.  4 1 ;)  nor  his  reasons  given  in  his  findings.  Burke  v. 
Table  Mountain  Water  Co.,  12    Cal.  403. 
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JURISDICTION  OF   COURT. 

2.  If  the  Court  has  jurisdiction  of  the  person  of  the 
defendant  and  the  subject  matter,  the  judgment  is  good 
against  a  collateral  attack,  however  erroneous  it  may 
he.  (Moore  v.  Martin,  Col.  Sup.  Ct.,  Jul.  T.,  1859; 
citing  Hahn  v.  Kelly,  34  Co/,  391.)  If  it  appear,  by  the 
record?  or  otherwise,  that  the  Court  never  had  jurisdic- 
tion over  the  person  of  the  defendant,  the?  judgmeiit 
will  be  pronounced  a  nullity,  whether  it  comes  directly 
or  collaterally  in  issue,  and  a  sale  of  property  under  it 
will  be  void  also.  (McMinn  v.  Whelan,  27  Cal.  309; 
Whitwell  V.  Barbier,  7  Cal.  54;  Forbes  v.  Hyde,  31 
Id.  342.)  A  party  against  whom  a  judgment  has  been 
rendered  by  a  court  of  general  jurisdiction  will  be 
presumed  to  have  been  made  a  party  to  the  suit  in  some 
of  the  ways  provided  by  law,  unless  the  contrary  ap- 
pears affirmatively  by  the  record.  Sharp  v.  Daugney, 
33  CoU.  505. 

• 

3.  The  district  courts  in  California,  by  virtue  of 

their  organization  and  common  law  powers,  have  full 
authority,  except  when  limited  by  the  Constitution 
or  Practice  Act,  to  pronounce  such  judgment  as  the  el^- 
igency  of  each  case  shall  require.  (Stewart  v.  Levy, 
36  CcU.  159.)  Jurisdiction  will  generally  be  presumed 
in  the  case  of  superior  courts;  but  if  the  want  of  juris- 
diction appears  on  the  face  of  the  record  of  the  judg- 
ment of  a  superior  cohrt,  the  judgment  is  void,  and  it 
may  be  attacked  in  a  collateral  proceeding.  (Forbes 
V.  Hyde,  31  Cal.  342;  affirmed  in  Hahn  v.  Kelly,  ^ 
Id.  391;  Thompson  v.  Manrow,  2  Id^  100;  Kilburn  v* 
Ritchie,  2  Id.  148;  White  v.  Abernathy,  3  Id.  426;  John* 
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son  V.  Sepul veda,  $  Id.  151;  Gre well  v.  Henderson,  7 
Id.  292;  Nelson  v.  Lemmon,  10  Id.  5a)  The  true  test 
is,  whether  the  omission  be  of  the  form  or  of  the  sub- 
stance of  the  act  required  to  be  performed.  If  of  the 
substance,  then  the  judgment  is  a  nullity;  if  of  form,  only' 
an  irregularity.  (Hahn  v.  Kelly,  34  Cat.  391.)  The 
presumption  in  favor  of  a  judgment  of  a  court  of  gen- 
eral jurisdiction  is  overthrown  when  the  record  of  the 
entire  case  discloses  a  want  o£»jurisdiction.  Gray  v., 
Kawes,  8  Id.  569. 
». 

^  4.  It  is  essential  to  the  validity  of  a  judgment  that 
it  be  rendered  by  a  court  of  competent  jurisdiction,  at 
the  time  and  place,  and  in  the  form  prescribed  by  law. 
(Wicks  V.  Ludwig,  9  Col.  173.)  A  judgment  does  not 
depend  upon  the  Clerk  performing  his  duty  in  making 
up  the  judgment  roll,  or  in  preserving  the  papers.  If 
the  facts  necessary  to  give  jurisdiction  to  the  Court  exist, 
the  judgment  is  good.  Lick  v.  Stockdale,  18  Id.  219; 
Sharp  V.  Lumley,  34  Id.  611;  Hutchinson  v.  Bours, 
.13/^^.50. 

FINAL    JUDGMENT. 

•  5.  The  correct  rule  appears  to  be  that  the  words 
^^final  judgment'*  must  be  understood  as  applying  to 
all  judgments  and  decrees  which  determine  the  particu- 
lar cause,  and  that  it  is  not  requisite  that  such  judgment 
should  finally  decide  upon  the  rights  which  are  litigated. 
(Belt  V.  Davis,  i  Col.  138;  Cooley  v.  Patterson,  52 
Maine y  472;  Sheldon  v.  Williams,  52  Barb.  183;  Klink 
2^.,  Steamer  "Cussetta,"  30  Ga.  504.)  So,  an  order  set- 
ting aside  a  former  judgment  is  a  final  judgment. 
(Explaining  Loring  v.  lUsley,  i  CaL  28.)     Every  def- 
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mite  sentence  or  decision  of  a  court  by  which  the  merits 
of  the  case  are  determined  is  a  final  judgment.  {Id.) 
But  no  question  must  be  reserved.  (Belmont  v.  Power, 
3  Robt.  693.)  So,  a  judgment  dismissing  a  suit  in 
which  a  temporary  injunction  had  been  granted 
is  a  final  judgment  (Dowling  v.  Pollock,  i8  Col. 
625)  in  lavor  of  the  defendant.  (Leese  v.  Sherwood, 
21  Id.  151.)  Order,  as  contra-distinguished  from  a  final 
judgment,  see  {Ante^p.  279;  see,  also,  Gilman  v.  Con- 
tra Costa  Co.,  8  CaL.  57;  McKinley  v.  Tuttle,  34  Id. 
235.)  A  judgment  by  an  equally  divided  court,  affirm- 
ing the  judgment  of  the  court  below,  is  a  determination 
as  final  as  if  rendered  by  a  unanimous  court.  Durant 
V.  Essex  Co.,  7  Wall.  U.S.  107. 

6.  The  judgment  or  decree  of  a  court  of  competent 
jurisdiction  is  not  only  final  as  to  the  matters  actually  de- 
termined, but  as  to  every  other  matter  which  the  par- 
ties  might  have  litigated  and  had  decided  under  the 
pleadings.  (La  Guen  v.  Gouvemeur,  i  yohns.  Cas. 
436;  approved  in  Brown'  v.  Howe,  2  Barb.  596;  S^uth- 
gate  V.  Montgomery,  i  Paige  Ch.  47;  Simson  v.  Hart, 
14  John,  'jj.)  This  is  stating  the  proposition  a  little 
too  broadly;  it  is  more  correctly  stated  in  Miller  v.  Ma- 
nill,  6  Hilly  151,  which  see. 

7.  As  to  what  judgments  are  final,  consult,  in  eject- 
ment, (Smith  V.  Trabue,  9  Pet.  4.)  By  default  on 
promissory-  notes,  (Clements  v.  Berry,  1 1  Haw.  U.S., 
398.)  In  action  on  contract,  (Whitaker  v.  Bramson,  2 
Paine,  209.)  The  distinction  between  a  judgment 
which  \s  final,  and  one  which  is  definitive,  explained 
in  (United  States  v.  The  **Pegg^,"  i  Cranch,  103.) 
As  to  what  decrees  are  final,  and  when  decrees  become 
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final,  consult  (Jenkins  v^  Eldredge,  i  Woodb.  &  M. 
6i;  Porter  v.  United  States,  2  Paine,  313.)  The  dis- 
tinction between  decrees  which  are  final  and  those 
which  are  interlocutory  discussed  in  (Chouteau  v.  Rice, 

I  Minn.  24;  see,  also,  Forgay  v.  Conrad,  6  How.  U.S. 
201 ;  Perkins  v.  Fourniquet,  Id.  2o6\  PuUian  v.  Christian, 
Id.  209;  De  Armas  v.  United  States,  Id.  103.)  Al- 
though a  judgment  may  be  final  with  reference  to  the 
Court  that  pronounced  it,  and  as  such  be  the  subject  of 
appeal,  yet  it  is  not  necessarily  final  with  reference  to 
the  property  or  rights  affected  so  long  as  it  is  subject 
to  appeal  and  liable  to  be  reversed.  Hills  v.  Sherwood, 
33  Cal.  474. 

JUDGMENT   MUST  FOLLOW   ALLEGATIONS  AND   PROOFS. 

8.  The  rule  that  judgment  should  be  rendered'  in 
conformity  with  the  allegations  and  proofs  of  the  par- 
ties, secundum  allegata  et probata,  is  fundamental  in  the 
administration  of  justice.  (2  Comst.  506;  Id.  160;  6 
Seld^  363;  4  Barb.  265;  20  Id.  473;  Rome  Exch.  Bk. 
V.  Fames,  i  Keyes,  588;  Wright  v.  Delafield,  2^  N.Y. 
266;  reversing  S.C.,  23  Barb.  498;  Coleman  v.  Sec. 
Av.  R.R.  Co.,  38  N.Y.  201;  Ryder  v.  Jenny,  2  Robt. 
56;  Gordon  v.  Hostetter,  37  N.Y.  99;  Desnoyer  v. 
Hereux,  i  Minn.  17.)  So  of  a  decree  in  equity.  Vat- 
tier  V.  Hurde,  7  Pet.  252;  Crockett  v.  Lee,  7  Wheat. 
522;  Boone  z'.  Chiles,  10  Pet.  177;  Jackson  v.  Ashton, 

II  Pet.  229. 

9.  Although  the  distinctions  between  proceedings 
at  law  and  in  equity  have  been  abolished,  yet  it  is  evi- 
dent that  judgments  at  law  and  in  equity  cannot  be  as- 
similated.    (Butler  V.  Lee,  3  Keyes,  70;  33  How.  Pr^ 
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251;  Towle  V.  Jones,  i  Robt.  87;  Mann  v.  Fairchild,  2 
Keyes^  106.)  But  affirmative  relief  may  be  granted, 
though  not  asked  for  in  the  answer.  ( CaL  Pr.  Act,  § 
199;  Cythe  V,  Lafontain,  31  Barb.  186.)  So  held  in 
an  action  for  the  fraudulent  issue  of  stock,  and  to  ad- 
just claims  growing  out  of  the  frauds.  N.Y.  and  N.H. 
R.R.  Co.  V.  Schuyler,  34  N.  V.  20. 

« 

10.  A  plaintiff  must  recover,  if  at  all,  according  to 
the  averments  in  his  complaint,  and  a  court  is  not  war- 
ranted in  rendering  a  judgment  in  favor  of  plaintiff 
when  there  is  no  averment  in  the  complaint  upon  which 
the  judgment  can  be  based.  (Sterling  v.  Hanson,  i 
iTal.  480;  Benedict  v.  Bray,  2  /d.  256;  see  Holman  v. 
Vallejo,  19  Id.  498;  Coleman  v.  Second  Av.  R.R.  Co., 
38  N.y.  201;  affirming  48  Barb.  371.)  So  held  in  an 
action  on  covenant,  where  the  only  relief  demanded 
was  a  sum  in  damages.  (Ryder  v,  Jenny,  2  BobL  56.) 
So  in  conversion.  (Gordon  v.  Hostetter,  37  N.y.  99; 
4  Abb.  Pr.  263.)  So,  also,  in  a  creditor's  suit.  (Du- 
rand  v.  Hankerson,  39  N.  Y.  287.)  In  other  actions,  see 
(Archer  v.  Morehouse,  Hempst.  184;  Campbell  v.  Pope, 
Id.  271;  Davidson  v.  Brown,  i  Cranch  C.  Ct.  250;  Huft 
V.  Hutchinson,  14  How.  U.S.  586;  Hughes  v.  Union 
Ins.  Co.,  8  Wheat.  294.)  A  judgment  on  a  complaint 
that  does  not  state  facts  sufficient  to  constitute  a  cause 
of  action  cannot  be  sustained.  Barron  v.  Frink,  30 
Col.  486. 

JOINT   AND   SEVERAL  JUDGMENT. 

1 1 .  Judgment  may  be  given  for  or  against  one  or  more 
of  several  plaintiffs,  and  for  or  against  one  or  more  of 
several  defendants;  {^Cal.  Pr.  Act,  §  145;)  or  it  may  be 
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both  for  and  against  one  of  the  parties.  (Rowe  v. 
Chandler,  i  CcU.  167.)  In  an  action  against  defendants 
jointly  indebted,  where  only  one  is  served,  a  several 
judgment  may  be  entered  against  him;  (Hirschfield  v. 
Franklin,  6  Cal.  607;  Ingraham  v.  Gildemeester,  2  Cat. 
88;)  as  a  judgment  is  void  as  against  a  party  not 
served.  (Inas  v.  Winspear,  18  Cal.  397;  Steams  v. 
Aguirre,  7  CaL  449;  Lewis  v.  Clarkin,  i^  Id.  399;  Hood 
V.  Maxwell,  i  West  Va.  219.)  Where  a  portion  only 
of  the  parties  are  served  with  process,  the  Clerk  cannot, 
on  the  application  of  plaintiff,  enter  judgment  upon 
default  against  parties  ^  served  only.  A  judgment  so 
entered  is  void.  (Kelly  v.  Austin,  17  Cal.  564.)  The 
proper  course  in  such  case  is  to  enter  judgment  against 
all  the  defendants,  but  so  as  to  be  enforced  against  the 
joint  property  of  all  and  the  separate  property  of  those 
served.  {Id.;  see,  also,  Brady  v.  Reynolds,  13  Cal.  31; 
People  V.  Frisbie,  18  Cal.  402.)  Where  there  is  an 
appearance  by  both,  defendant's  judgment  should  be 
against  both.     Flake  v.  Carson,  33  ///.  518. 

12.  The  StattJte  authorizes  the  entry  of  judgment 
against  the  joint  property  of  the  defendants,  where  suit 
is  brought  on  a  joint  contract,  and  one  or  more,  but  not 
all  of  the  defendants,  were  served^  with  process.  ( Cal. 
Pr.  Act,  §  32;  Fay  v.  Hawley,  Cal.  Sup.  Ct.,  ^an.  7^, 
1870.)  The  Statute  has  herein  changed  the  common 
law  rule,  which  is  that  in  an  action  upon  a  joint  contract 
the  plaintiff  must  recover  against  all  or  none.  (People 
V.  Frisbie,  1 8  Cal.  402 ;  Lewis  v.  Clarkin,  Id.  399 ;  cited 
in  Fay  v.  Hawley,  Cal.  Sup.  Ct.,  ^an.  T.,  1870;  Peo- 
ple V.  Rooney,  29  Cal.  642.)  See,  as  to  common  law 
rule,  Milne  v.  Huber,  3  McLean,  212;  Carlton  v. 
•Chouteau,  i  Minn.  102;  Barton  v.  Petit,  7  Cranch^  194; 
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^Reutgen  v.  Kanowrs,  i   Wash.  C.  Q.  i6?>\  Conner  v. 
Cockrilly  4  Cranch  C  CU  3,  ' . 


WHEN   A   BAR. 


1 3,  The  judgment  of  a  court  of  competent  jurisdic- 
tion directly  upon  the  point  is,  as  a  plea,  a  bar,  and  iats 
evidence,  conclusive  between  the  same  parties,  upon  the 
same  matter  directly,  in  another  court.  (Love  v.  Waltz, 
•7  CaL  250,)  As  to  judgments,  when  a  bar  and  when 
not  a  bar,  consult  Vol.  ii.,p,  715;  3  East,  356;  see,  also, 
Judson  V.  Atwill,  9  CaL  477;  Uhlfelder  z/.  Levy,  Id.  607; 
Weaver  v.  Conger,  10  CaL  233;  Nickerson  v.  Cal.  Stage 
Co.,  10  CaL  520;  Pico  v.  Webster,  12  CaL  140;  Imlay 
V.  Carpenter,  14  CaL  175;  Chase  v.  Swain,  9  CaL  136; 
Soule  V.  Dawes,  14  CaL  249;  Hernter  v.  Porter,  2*3 
Cal.  385;  Hobhs  v.  Duff,  23  CaL  596;  Carpenter  v. 
Schmidt,  26  CaL  490;  Garwood  v.  Garwood,  29  CaL 
514;  Hough  V.  Waters,  30  CaL  309;  Reed  v.  Calder- 
wood,  32  Cal.  109;  Semple  v.  Wright,  32  CaL  659; 
see,  also,  Robinson  v.  Howard,  5  %iL  428;  and  Rejr- 
nolds  V.  Harris,  9  Cal.  338;  Sherman  v.  Dilley,  3  Nev. 
2 1 ;  Hughes  v.  Blake,  i  Mas.  515;  Sturdy  v.  Jackaway , 
4  WalL  U.S.  174;  Goodrich  v.  The  City,  5  WalL  56^; 
Lovejoy  v.  Murray,  3  WalL  U.S.\\  Blackburn  v.  Craw- 
fords,  Id.  175;  Thurston  v.  Spratt,  52  Me.  202;  Chifd 
V.  Eureka  Powder  Works,  45  NM.  547;  Farr  v.  Ladd, 
37  VL  156;  Hanscour  v.  Hewes,  12  Gray  (Mass.)  334; 
Milford  V.  Holbrook,  9  Allen^  17;  Smith  v.  Way,  I^. 
472;  Bancroft  v.  Winspear,  44  Barb.  209;  Noble  ^. 
Cope's  Adm'rs,  50  Penn.  17;  Sydam  v.  Cannon,  i 
HausL  {Del.)  431:  see,  also,  13  Rich.  {S.C.)  171;  jp 
Ga.  818;  yj  Ala.  306;  36-^^.437,602;  15  (?///d?,  548; 
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24  Ind.  156;  Id.  248;  25  Ind.  42,  458,  486;  34///.  457; 

18  Iowa,  108. 

It 

ENTERING  JUDGMENT. 

1 4.  The  Clerk  shall  keep,  among  the  records  of  the 
Court,  a  book  for  the  entry  of  judgments,  to  be  called 
the  "  Judgment  Book,"  in  which  each  judgment  shall  be 
entered,  and  shall  specify  clearly  the  relief  granted,  or 
other  determination  of  the  action.  ( Cal.  Pr,  Act,  §  201 ; 
N.  V.  Code,  §  280.)  It  is  not  necessary  for  the  Clerk,  in 
entering  up  a  judgment,  to  insert  therein  recitals  of  his  ex- 
position of  the  preceding  facts.  (Leese  v.  Clark,  28  Cal. 
33.)  The  recitals  in  a  judgment  are  prima  facie  evi- 
dence only  of  the  facts.  (Leese  v.  Clark,  28  Cal.  33; 
Hahn  v.  Kelly,  34  CaL  391.)  So,  the  recital  of  the 
service  of  summons  is  conclusive  of  the  fact.  Sharp  v. 
Lumley,  34  CaL  611. 

15.  Where  the  Supreme  Court  reverses  the 
judgment  of  a  district  court,  and  directs  the  entry 
of  final  judgment,  such  judgmpnt  can  be  entered  by  the 
Clerk  of  the  District  Court  in  vacation.  (McMillan  v. 
Richards,  12  CaL  467.)  So,  an  action  tried  by  the 
Court  without  a  jury  may  be  entered  in  vacation. 
(People  V.  Jones,  20  CaL  50.)   As  to  acts  necessary,  see 

.Casement  v.  Ringgold,  28  Cal.  335. 

1 5.  A  judgment,  nunc  pr&  tunc,  may  be  rendered 
either  before  or  after  the  term  has  expired.  (Morrison 
V.  Dapman,  3  CaL  255;  Swain  v.  Naglee,  19  id.  127; 
Branger  t/.  Chevalier,  9  Cal.  172;  Hegelcr  2^.  Henckell, 
27  //.  491 ;  Mountain  v.  Rowland,  30  Ga.  929.)  Where 
after  the  death  of  the  appellants  the  ap[  ellate  court, 
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not  being  aware  of  the  death,  render  a  judgment  of 
affirmance  upon  a  subsequent  suggestion  of  the  fact,  the 
judgment  will  be  vacated,  and  a  judgment  of  affirmance 
rendered  as  of  a  day  previous  to  the  death,  nunc  pro 
tunc.  Black  v.  Shaw,  20  Cal.  68:  see  Cal.  Pr.  Act, 
§  202. 

1 7.  Clerical  errors  and  misprisions  may  be  corrected 
nunc  pro  tunc.  (Hegelerz/.  Henckell,  27  CaL  491;  see 
Castro  V.  Richardson,  25  Id.  49.)  The  judgment  against 
an  administrator,  though  in  the  form  of  a  common  money 
judgment  by  default,  is  valid,  its  only  effect  being  to 
establish  the  validity  of  the  claim.  (Chase  v.  Swain, 
Administrator,  9  Cal.  130.)  A  court  may  at  any  time 
render  or  amend  a  judgment,  nunc  pro  tunc,  when  the 
record  discloses  that  the  entry  on  the  minutes  does  not 
correctly  g^e  what  was  the  judgment  of  the  Court. 
Morrison,  Administrator  of  Ramirez,  v.  Dapman, 
3  Cal.  255.)  But  an  alteration  of  a  judgment 
by  the  Court  without  notice,  so  as  to  include  a  party  not 
served  with  process,  if  not  void  is  voidable,  at  the  elec- 
tion of  the  party.  Chester  v.  Miller,  13  Cal.  561;  Wo- 
mack  V.  Sanford,  37  Ala.  445. 

18.  If  there  is  any  error  in  the  form  of  the  judgment, 
which  is  purely  technical,  without  changing  in  any  respect 
the  practical  effect  of  the  judgment,  the  consequences 
are  precisely  the  same  as  if  it  were  technically  in  due 
form.  (Burnett  z'.  Tolles,  Cal.  Sup.  Ct.y  Oct.  71,  1869.) 
The  Court  may  amend  the  judgment  by  inserting  a 
clause  -showing  who  are  personally  liable  for  the  debt 
(Leviston  v.  Swan,  33  Cal.  480.)  The  rule  that  a 
court  has  no  power  over  its  own  judgments  upon  the 
expiration  of  the  term  has  no  application,  except  to 

33 
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final  judgments,  nor  while  the  proceedings  are  in  fieri* 
(Hastings  v.  Cunningham,  35  Cat.  549.)  But  where  a 
judgment  is  rendered,  and  an  appeal  taken  to  this  Court, 
the  court  below  loses  control  over  the  judgment,,  and 
an  order  amending  the  judgment  is  erroneous.  Bryan 
V.  Berry,  8  CaL  135. 

JUDGMENT  ROLL. 

Id.  Answer  Stricken  Out. — An  answer,  notwithstanding  an 
order  to  strike  it  put,  is  still  entitled  to  its  place  in  the  judgment  roll. 
(Abbott  z'.  Douglass,  28  Col,  295.)  An  affidavit  upon  which  to  base  a 
motion  to  strike  out  an  answer,  and  notice  of  such  motion,  and  affidavit 
of  its  service,  constitute  no  part  of  the  judgment  roll.  Dimick  v.  Camp- 
bell, 31  CaL  238. 

20.  Bill  of  Exceptions. — ^A  bill  of  exceptions  made  during  the 
progress  of  a  trial  should  be  annexed  to  the  judgment  roll.  Moore  9. 
Del  Valle,  28  CaL  170.  • 

21.  Order  Overruling  Demurrer. — ^Until  the  amendment  to 
the  two  hundred  and  third  section  of  the  Practice  Act,  the  judgment 
roll  was  not  required  to  contain  the  order  sustaining  or  overruling  a 
demurrer.  (Abadie  v.  Carrillo,  32  CaL  172.)  An  order  submitting  a 
demurrer,  where  it  is  taken  under  advisement,  forms  no  "part  of  the 
judgment  roll.     Ande^on  v,  Fisk,  36  Col,  625. 

.22.  What  Constitutes. — Immediately  after  entering  the  judgment, 
-the  Clerk  shall  attach  together  and  file  the  following  papers,  which  shall 
constitute  the  judgment  roll:  First,  In  case  the  complaint  be  not  an- 
swered by  any  defendant,  the  summons,  with  the  affidavit  or  proof  of 
service,  and  the  complaint,  with  a  memorandum  indorsed  upon  the 
complaint  that  the  default  of  the  defendant  in  not  answering  was  en- 
tered, and  a  copy  of  the  judgment.  (Hahn  v,  Kelly,  34  CaL  391; 
Sharp  v.,  Daugney,  33  CaL  505.)  In  all  other  cases,  the  summons, 
pleadings,  verdict  of  the  juiy,  or  finding  of  the  court  commissioner  or 
referee,  all  bills  of  exceptions  taken  and  filed  in  said  action,  copies  of 
orders  sustaining  or  overruling  demurrers,  a  copy  of  the  judgment,  and 
.copies  of  any  orders  relating  to  a  change  of  parties.  (CaL  Pr.  Act, 
§  203;  KF,  Code,  §^Si.)    If  the  Clerk  neglects  to  make  up  the 


JUDGMENT   ROLL.  515 

ju<^;ment  roll,  it  does  not  vitiate  the  judgement  nor  the  preceedings 
under  it.  Sharp  v.  Lumley,  34  CaL  611;  Lick  v.  Stockdale,  18  Cal 
219;  Sharp  z'.  Daugney,  33  Cai.  505. 


JV'o.  1022. 

CerHficate  to  Judgment  Roll. 
[Title.] 

I,  the  undersigned,  County  Glerk  of  the 

County  of ,  State  of  California,  and  ex-officio 

Clerk  of  the  District  Court  of  the Judicial 

District  of  said  State  in  and  for  said County, 

do  hereby  certify  the  foregoing  to  be  a  true  copy  of  the 
judgment  entered  in  the  above  entitled  action,  and  re- 
corded in  Judgment  Book    of  said  Court,  at 

page And  I  further  certify  that  the  forego- 
ing papers,  hereto  annexed,  constitute  the  judgment 
roll  in  said  action. 

Witness  my  hand  and  the  seal  of  said  District  Court, 
this day  of ,  1 8 . . . 

cierL 

By , 

Deputy  Clerk 


DOCKETING   JUDGMENT 


•  • 


23,  Immediately  after  filing  a  judgment  roll,  the 
Clerk  shall  make  the  proper  entries  of  the  judgment 
under  appropriate  heads  in  the  docket  kept  by  him. 
{Cal.  Pr.  Act,  §  204.)  If  judgment  be  for  the  recovery 
of  money  or  damages,  the  amount  shall  be  stated  in  the 
docket  under  the  head  of  judgment;  if  the  judgment  be 
for  any  other  relief,  a  memorandum  of  the  general  char- 
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acter  of  the  relief  granted  shall  be  stated.  The  names 
of  the  defendants  shall  be  entered  in  the  docket 
in  alphabetical  order.  {Cal.  Pr.  Acty  §  205.)  As  to 
the  sufficiency  of  filing  and  docketing  judgment  under 
the  New  York  practice,  see  2  Laws  of  N.V.  1867, 
1,922,  Ch.  781,  §  10;  see  Appleby  v.  Barry,  2  Robt.  689. 

24.  The  docket  is  a  book  which  the  Clerk  shall  keep 
in  his  office,  with  each  page  divided  into  eight  columns, 
and  headed  as  follows:  judgment-debtors;  judgment- 
creditors;  judgment;  time  of  entry;  where  entered  in 
judgment  book;  appeals,  when  taken;  judgment  of  ap- 
pellate court;  satisfaction  of  judgment,  when  entered. 
{CaL  Pr.  Acty  §  205.)  The  docketing  of  a  judgment 
imparts  constructive  notice  of  the  lien  of  the  judgment 
on  the  real  estate  of  the  judgment-debtor  to  strangers 
to  the  judgment.  (Page  v.  Rogers,  31  Cal.  293.)  It 
shall  be  open  at  all  times  during  office  hours  for  the 
inspection  of  the  public,  without  charge.  Cal.  Pr.  Acty 
§  206. 

•  25.  The  judgment-debtor  cannot  set  up  errors  in 
docketing  the  judgment  as  destroying  its  lien,  when  the 
property  has  been  sold  on  execution  under  the  judg- 
ment; if  the  property  sold  is  his,  the  levy  operated  as  a 
lien;  if  not,  he  has  no  right  to  complain.  Low  z'. 
Adams,  6  Cal,  277. 

LIEN   OF    JUDGMENT. 

26.  From  the  time  the  judgment  is  docketed,  it 
shall  become  a  lien  upon  all  the  real  property  of  the 
judgment-debtor,  not  exempt  from  execution,  in  the 
county,  owned  by  him  at  the  time,  or  which  he  may 
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afterwards  acquire,  until  the  said  lien  expires.  CaL 
Pr.  Act,  §  204.)  The  lien  shall  continue  for  two  years, 
unless  the  judgment  be  previously  satisfied.  CaL  Pr. 
Act,  §§  204,  207. 

27.  A  lien  on  real  estate  commences  to  run  from  the 
docketing  of  the  judgment,  unless  the  judgment  is 
stayed  by  an  order  of  the  Court  pending  a  motion  for 
new  trial,  or  a  stay  bond  on  appeal.  Barroilhet  v. 
Hathaway,  31  Ccd.  395. 

28.  In  case  of  an  appeal,  the  lien  remains  a  valid 
and  subsisting  lien  until  the  end  of  two  years  from  and 
after  the  date  of  the  remittitur  from  the  Supreme  Court. 
Englund  v.  Lewis,  25  CaL  350;  Dewey  v,  Latson,  6 
CaL  130;  but  see  Chapin  v.  Broder,  16  CaL  404; 
Guy  V.  Du  Uprey,  1 6  CaL  1 94. 

29.  In  foreclosure  cases,  where  there  is  a  judgment 
in  personanty  and  also  a  judgment  enforcing  a  lien  and 
directing  a  sale  of  the  property,  and  the  undertaking 
on  appeal  only  stays  the  sale  and  provides  for  costs, 
the  lien  of  the  personal  judgment  on  the  judgment- 
debtor's  property  in  the  county  where  it  is  docketed 
attaches  at  the  time  it  is  docketed,  and  expires  at  the 
end  of  two  years  from  the  time  the  personal  judgment 
is  docketed.  (Englund  v.  Lewis,  25  CaL  350.)  If 
the  plaintiff  does  not  obtain  a  personal  judgment,  a 
decree  enforcing  the  lien  and  directing  a  sale  of  the 
property  does  not  become  a  judgment  lien  on  the 
other  property  until  after  sale  and  deficiency  docketed, 
and  then  only  for  the  deficiency.  Id.;  Culver  v. 
Rogers,  28  CaL  520;    Chapin  v.  Broder,  16  CaL  420. 
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30.  A  transcript  of  the  original  docket,  certified  by 
the  Clerk,  may  be  filed  with  the  recorder  of  any  other 
county;  and  from  the  time  of  filing  the  judgment  shall 
become  a  lien  upon  all  the  real  property  of  the  judg- 
ment-debtor, not  exempt  from  execution,  in  suclr 
county,  owned  by  him  at  the  time,  or  which  he  may 
afterwards  acquire,  until  the  said  lien  expires.  Col. 
Pr.  Act,  §  207. 

EFFECT  OF   JUDGMENT   LIEN. 

81.  Death  of  Party  to  Judgment. — If  a  party  die  after  a  ver- 
dict or  decision  upon  any  issue  of  fact,  and  before  judgment,  the  Court 
may  nevertheless  render  judgment  thereon.  Such  judgment  sh^ll  not 
be  a  lien  on  the  real  properly  of  the  deceased  party,  but  shall  be  pay- 
able in  the  course  of  administration  on  his  estate.  {CaL  Pr,  Act,  §  202.) 
The  continuance  of  the  name  of  a  deceased  plaintiff,  instead  of  that  of 
his  executor,  in  a  judgment  rendered  after  the  substitution,  is  an  error 
of  form  only,  and  does  not  make  the  judgment  void.  (Gregoiy  v. 
Haynes,  21  CaL  443;  Stoetzell  v,  Fullerton,  44  ///.  108.)  The  death 
of  an  appellant,  after  aigument  of  his  case  on  appeal,  does  not  consti- 
tute any  ground  for  delaying  a  decision,  or  a  departing  from  the  ordi- 
naiy  course  of  procedure,  except  as  to  the  entiy  of  the  judgment  which 
may  be  rendered.  The  entiy  should  be  of  a  day  anterior  to  the  appel- 
lant's death.  (Black  v,  Shaw,  20  CaL  68.)  The  rule  is  different  if  the 
death  occurs  previous  to  the  aigument.  In  that  event,  further  proceed- 
ings can  only  be  had  upon  leave  given  after  suggestion  of  the  death  is 
made.    Id, 

82.  Equitable  Uens. — ^The  lien  of  a  judgment  against  the 
holder  of  the  legal  estate  is  postponed  in  equity  to  an  equitable  right 
previously  acquired.  (Brown  v.  Pierce,  7  WalL  U.S.  205.)  In  what 
cases  are  judgments  and  decrees  of  United  States  courts  liens  upon 
real  estate,  see  (Ward  v.  Chamberlain,  2  Black  UiS.  430.)  A 
decree  for  the  payment  of  money  in  an  admiralty  suit  in  personum 
stands  as  a  lien  on  the  same  footing  as  a  decree  in  equity.  (Ward  9. 
Chamberlain,  2  Black,  U,S.  430.)  Where  a  creditor  has  obtained 
judgment  and  caused  execution  to  be  delivered  to  the  Sheriff,  and  the 
same  has  been  returned  unsatisfied  for  the  want  of  property,  he  does 
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not  acquire  any  lien  by  2l  bill  in  equi^  to  discover  assets  upon  his 
debtor's  property.  (Chase  v.  Searles,  45  N.ff.  511.)  Where  judgment 
and  decrees  in  equity  of  State  courts  are  by  State  laws  liens  upon  land, 
decrees  in  admiralty,  of  United  States  courts,  have  the  same  character 
and  are  equally  binding.    Ward  v.  Chamberlain,  2  Black.  U.S,  430. 

88.  Extension  of  Uen. — ^The  issuing  and  levy  of  an  execution 
before  the  lien  of  the  judgment  upon  which  the  execution  issued  expires, 
will  not  operate  to  prolong  the  lien  of  the  judgpxient  beyond  the  time 
limited  in  Section  two  hundred  and  four  of  the  Code.  (Isaac  v.  Swift, 
10  Col.  71 .)  It  required  express  words  of  the  Statute  to  create  the  lien, 
and  it  equally  requires  express  words  to  continue  it  beyond  the  time 
specified.    Id. 

34.  Property  Sul^ect  to  the  Uen. — ^The  lien  of  a  judgment 
is  purely  the  creature  of  statute,  and  when  the  Statute  says  "  property 
exempt  from  execution,''  it  means  property  not  subject  to  forced  sale. 
The  homestead  is  not  subject  to  such  sale,  either  on  execution  or  any 
other  final  process  of  the  Court.  Ackley  v.  Chamberlain,  16  CaL  181; 
Bowman  v,  Norton,  16  CaL  213. 

85.  Release  of  Uen. — ^The  payment  by  a  judgment-debtor  of  the 
judgment,  after  a  sheriff's  sale,  extinguishes  the  lien;  and  the  fact  that 
he  takes  a  transfer  of  the  certificate  and  the  Sheriff's  deed,  instead  of  a 
certificate  of  redemption,  cannot  divest  the  lien  of  a  subsequent  judg- 
ment (McCarty  v,  Christie,  13  CaL  79.)  The  perfecting  an  appeal 
does  not  release  the  lien  acquired  by  docketing  the  judgment.  Low  v. 
Adams,  6  CaL  iqq. 

GOLD   COIN   JUDGMENT. 

96.  Accounting. — Upon  an  accounting,  a  promise  in  writing  by 
the  defendant  to  pay  the  sum  found  due,  in  gold  coin,  justifies  a  judgment 
in  gold  coin.  Dodge  v.  The  Mariposa  Co.,  Cal,  Sup,  Ci,y  OcL  71 
1867,  not  reported. 

87.  Claim  and  Delivery. — In  an  action  to  recover  possession 
of  personal  property,  the  plaintiff  may  recover  its  value  in  United 
Sutes  legal  tender  notes.  (Tarpey  v.  Shepherd,  30  CaL  180.)  One 
milawfully  converting  property  does  not  sustain  any  injury,  if  the  jury,  ia 
an  action  to  recover  possession  of  the  same,  find  its  value  in  United 
States  legal  tender  notes.     Id. 

88.  Contract. — In  an  action  on  a  contract  or  obligation  in  writing^ 
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« 

for  the  direct  payment  of  money,  made  payable  in  a  specified  kind  of 
money  or  currency,  judgment  for  the  plaintiff,  whether  the  same  be  by 
default  or  after  verdict,  may  follow  the  contract  or  obligation,  and  be 
made  payable  in  the  kind  of  money  or  currency  specified  therein;  and 
in  an  action  against  any  person,  for  the  recovery  of  money  received  by 
such  person  in  a  fiduciary  capacity,  or  to  the  use  of  another,  judgment 
for  the  plaintiff,  whether  the  same  be  by  default  or  after  verdict,  may  be 
made  payable  in  the  same  kind  of  money  or  currency  so  received  by 
such  person,     CaL  Pr,  Aci,  §  200. 

89.  Costs  and  Interest  in  Grold  Coin. — Where  a  contract  is 
made  payable  in  a  specific  kind  of  money,  the  judgment  enforcing  it 
may  enforce  the  payment  of  costs  and  interest  in  the  kind  of  money 
mentioned  in  the  contract.  (Carpentier  v,  Atherton,  25  CaL  569.) 
But  it  is  error  for  the  Court  to  adjudge  the  costs  in  an  action  for  forci- 
ble entiy  and  detainer  to  be  paid  in  gold  coin.     Moor&  v.  Del  Valle, 

28  CaL  170. 

40.  lyeotment. — In  ejectment,  if  the  Court  finds  the  value  of  the 
use  and  occupation  of  the  premises  in  both  gold  and  currency,  a 
general  judgment  may  be  rendered  for  the  currency  value.  (Carpentier 
».  Small,  35  CaL  346.)  As  a  matter  of  law,  there  is  no  possible  differ- 
ence in  value  between  gold  coin  and  legal  tender  notes,  nor  can  evi- 
dence be  received  to  prove  a  difference.  (Id,;  Poett  v.  Steams,  31 
CaL  78.)  Where  the  kind  of  money  received  by  the  defendant  is  not 
in  issue,  and  he  has  received  the  same  in  a  fiduciaiy  capacity,  or  to  the 
use  of  another,  it  is  proper  for  the  Court,  upon  a  verdict  for  the  amount 
of  money,  to  order  judgment  in  the  kind  of  money  received  by  him. 
Pinkerton  v.  Woodward,  33  CaL  557. 

41.  Groods  Sold. — If  the  complaint  avers  a  contract  in  writing  by 
defendant,  to  pay  for  goods  sold  in  gold  coin,  made  before  the  sale, 
and  such  contract  is  made  after  suit  commenced,  but  dated  before  the 
sale,  judgment  should  be  for  gold  coin.     Meyer  v,  Kohn,  29  CaL  278. 

42.  Legal  Tender  Act. — ^The  legal  tender  act  held  constitu- 
tional in  (Lick  ».  Faulkner,  25  CaL  404;  Curiae  v.  Abadie,  Id,  502; 
Kierski  v,  Matthews,  Id.  591;  People  v,  Mayhew,  26  CaL  655;  Higgins 
V.  Bear  Riv.  and  Aub.  W.  and  M.  Co.,  27  CaL  153;  Reese  v,  Stearns, 

29  CaL  273;  Poett  v.  Steams,  31  CaL  78;  Belloc  0.  Davis,  CaL  Sup, 
Q,,/ui.  7'.,  1869.)    The  opinion  of  the  Supreme  Court  of  the  United 
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States  reserved  on  this  point  in  Bronson  v,  Rhodes,  U.S.  Sufi,  O., 
Jan.  r.,  1869. 

43.  Note  and  Mortgage. — In  the  case  of  Bronson  v,  Rhodes,  above 
referred  to,  decided  by  the  Supreme  Court  at  its  last  term,  the  Court  holds 
that  a  note  and  mortgage  made  in  185 1,  payable  "  in  gold  and  silver  coin, 
lawful  money  of  the  United  States,"  must  be  paid  in  coin,  and  that 
treasuiy  notes  are  not  a  lawful  tender  for  the  debt.  (Higgins  v,  B.  R. 
and  A.  Wat.  and  Min.  Co.,  27  CaL  153.)  And  where  the  original  in- 
debtedness was  payable  in  gold  coin,  the  same  condition  would  attach 
in  equity  to  the  mortgage.  Belloc  v.  Davis,  CaL  Sup,  Ci,,  Jul. 
2!,  1869. 

44.  Promissory  Note. — If  a  promissory  note  has  the  words  "  in 
gold  coin"  after  the  words  "value  received,"  but  does  not  contain  the 
words  "in  gold  coin"  in  the  promise  to  pay,  judgment  should  not  be 
rendered  payable  in  gold  coin,  although  there  is  in  the  instrument  a 
subsequent  promise  to  pay  the  difference  between  the  value  of  gold  coin 
and  paper  currency  of  the  United  States,  if  not  paid  in  gold  coin. 
(Lamping  v.  Hyatt,  27  CaL  102;  Lane  v,  Gluckauf,  28  CaL  288.) 
Where  a  note  is  made  payable  "  in  gold  and  silver  coin,"  it  is  error  to 
render  judgment  for  gold  coin  alone.  (Burnett  ».  Stearns,  33  CaL 
468;  see  Buchegger  v.  Shultz,  13  Mich,  420.)  See,  as  to  bill  of  ex- 
change payable  in  gold  coin,  Bk.  of  Prince  Edward's  Island  v,  Trum- 
bull, 53  Barb.  459- 


DISMISSAL   OF   ACTION — NONSUIT. 

45.  An  action  may  be  dismissed,  or  a  judgment  of 
nonsuit  entered,  in  the  following  cases:  First,  By  the 
plaintiff  himself,  at  any  time  before  trial,  upon  the  pay- 
ment of  costs,  if  a  counter  claim  has  not  been  made. 
If  a  provisional  remedy  has  been  allowed,  the  under- 
taking shall  thereupon  be  delivered  by  the  Clerk  to  the 
defendant,  who  may  have  his  action  thereon.  Second^ 
By  either  party,  upon  the  written  consent  of  the  other. 
Tkirdy  By  the  Court,  when  the  plaintiff  fails  to  appear 
on  the  trial,  and  the  defendant  appears  and  asks  for  the 
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dismissal.  Fourth^  By  the  Court,  when,  upon  the  trial, 
and  before  the  final  submission  of  the  case,  the  plaintiff 
abandons  it.  Fifthy  By  the  Court,  upon  motion  of  the 
defendant,  when  upon  the  trial  the  plaintiff  fails  to  prove 
a  sufficient  case  for  the  jury.  The  dismissal  mentioned 
in  the  first  two  subdivisions  shall  be  made  by  an  entry 
in  the  Clerk's  register.  Judgment  may  thereupon  be 
entered  accordingly.     CaL  Pr.  Acty  §  148. 

46.  A  party  cannot  be  sent  out  of  court  merely 
because  his  facts  do  not  entitle  him  to  relief  at  law^  or 
merely  because  he  is  not  entitled  to  relief  in  equity ^  £ts 
the  case  may  be.  He  can  be  sent  out  of  court  only 
when  upon  his  facts  he  is  entitled  to  no  relief,  either  at 
law  or  in  equity.  If  then  upon  the  facts  stated  irw  his 
complaint  the  plaintiff  would  have  been  entitled  to 
relief  in  equity  under  the  old  system  of  practice,  the 
action  cannot  be  dismissed.  Grahi  v.  Aldrich,  CaL  Sup. 
Ct.y  Oct.  T.y  1869;  Peters  v.  Foss,  20  CaL  586;  People 
V.  Loewry,  29  CcU.  264. 

47.  A  Dismissal  of  an  action  under  the  circumstances  shown  by 
the  record  in  this  case,  by  a  stipulation  signed  by  both  parties,  which 
provides  that  each  party  shall  pay  his  own  costs,  is  such  a  determination 
of  the  action  in  favor  of  the  defendant  as  will  enable  him  to  maintain 
an  action  for  malicious  prosecution.  (Kinsey  v,  Wallace,  36  CaL  463.) 
Allowing  an  action  to  rest  without  service  of  summons  for  two  years  and 
eight  months  after  the  summons  is  issued,  is  such  a  want  of  diligence  as 
to  justify  the  Court  in  dismissing  the  action.  Grigsby  v,  Napa  County, 
36  CaL  585. 

48.  By  Consent. — ^After  an  action  has  been  tried  and  submitted, 
the  plaintiff  has  no  right  to  dismiss  it,  nor  has  the  Court  any  authority 
to  enter  an  order  of  dismissal  without  the  consent  of  the  defendant. 

Heinlin  zr.  Castro,  22  CaL  loi. 

• 

49.  By  the  Court. — Courts  should,  of  their  own  motion,  dismiss  a 
case  based  upon  a  consideration  which  contravenes  public  policy^ 
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whether  the  parties  to  the  suit  take  the  objection  or  not  (Valentine  v. 
Stewart,  15  Col,  387.)  As  to  the  power  of  court  in  compulsory  non- 
suits, see  (Ringgold  v.  Havens,  i  CaL  108;  Mateer  v.  Brown,  Id,  221; 
Elmore  ».  Giymes,  i  Pei.  469;  D'Wolf  v,  Rabaud,  Id,  476;  Crane  ». 
Morris,  Id,  598;  Silsby  v,  Foote,  14  Haw,  U,S.  218;  Castle  v.  Bullard, 
«3  How,  U,S.  172;  Folger  v.  The  "Robert  G.  Shaw,"  2  Woodb,6fM. 
531;  Tompson  v.  Campbell,  Hempsi,  8;  Hyde  v.  Barker,  Burn.  (fT/'j.) 
148;  compare  Linthicum  v.  Remington,  5  Cranch  C,  Ci,  546.)  When 
the  plaintiff  closes  his  evidence,  if  the  Court  is  of  opinion  that  it  would 
not  sustain  a  verdict  in  favor  of  plaintiff  upon  the  testimony,  a  nonsuit 
should  be  granted.     Ensminger  v,  Mclntire,  23  Col,  593. 

• 
50.  By  Plaintiff! — ^Plaintiff  has  a  right  to  take  a  nonsuit  at  any 
time  before  the  jury  retires,  there  being  no  counter  claim.  (Hancock 
Ditch  Co.  V.  Bradford,  13  CaL  637.)  So  in  ejectment.  Nor,  under  the 
one  hundred  and  forty-eighth  section  of  the  Practice  Act,  is  he  bound 
to  tender  costs  before  the  nonsuit.  (Dimick  v,  Deringer,  32  Cat,  488; 
Stewart  v.  Gray,  Hempsi,  94;  see  Gordon  v,  Goodell,  34  HL  429; 
Folger  V,  The  "Robert  G.  Shaw,"  2  Woodb,  ^sr  M,  531;  Minor  v. 
Mechanics'  Bk.  of  Alexandria,  i  Pei,  46;  Tobey  v.  Chaflin,  3  Sumn, 
379.)  But  the  plaintiff  has  not  the  absolute  right  to  take  a  nonsuit 
after  the  case  has  been  finally  submitted  and  the  jury  has  retired;  but 
such  right  does  exist  at  any  time  before  such  final  submission  and 
retirement.  (Brown  v,  Harter,  18  Cal,  76;  Sanders  v,  Sanders,  24 
Ind,  133.)  In  ejectment,  the  plaintiff  may,  at  any  time  before  trial,  dis- 
miss the  action  as  to  some  of  the  defendants,  and  proceed  against  the 
others  alone.  (Reed  v.  Calderwood,  22  CaL  463.)  If  one  of  several 
defendants  in  ejectment  answers,  and  the  others  make  default,  the 
plaintiff  may,  before  trial,  dismiss  the  action  as  to  the  defendant  answer- 
ing, and  take  judgment  against  the  others.  (Dimick  v,  Deringer,  32 
Cal,  488;  CaL  Pr,  Act^  §  146.)  In  an  action  upon  a  joint  and  several 
bond,  where  all  the  persons  who  sign  it  are  made  defendants  in  the 
complaint,  the  plaintiff  may  go  to  trial,  if  he  elects  so  to  do,  before  all 
the  defendants  are  served,  and  may  dismiss  as  to  some  of  the  defend-  ' 
ants,  and  take  judgment  against  the  others.  People  v,  Evans,  29 
Qd,  429. 

61.  Dismissal,  Effbot  of. — ^A  dismissal  of  an  action  is  in  effect  a 
final  judgment  in  favor  of  the  defendant  It  is  a  final  decision  of  that 
action  as  against  all  claims  made  by  it,  although  it  may  not  be  a  final 
determination  of  the  rights  of  the  parties,  as  they  may  be  presented  in 
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some  other  action.  Leese  ».  Sherwood,  21  Col,  151;  Minor. r. 
Mechanics'  Bk.  of  Alexandria,  i  Pei.  46;  Anus  v.  Smith,  16  Pet,  303; 
Jay  V.  Almy,  i  Woodb.  &*  M.  262;  Black,  Comm,  295;  i  Pick,  371; 
2  Mass,  113;  Honer  z;.  Brown,  16  Hew,  U,S,  354. 

52.  iEyectment. — In  ejectment,  upon  disclaimer  bi  possession  or 
interest  in  the  property,  a  judgment  for  the  plaintiff  cannot  be  entered* 
When  such  disclaimer  is  relied  upon,  the  only  proper  judgment  is  one 
of  nonsuit.  (Noe  v.  Card,  14  Cal,  567;  Pioche  v,  Paul,  22  Cal,  105.) 
When  the  evidence,  and  the  presumption  reasonably  arising  therefrom, 
tend  to  prove  the  facts  in  controversy,  a  nonsuit  is  improper.  The  case 
should  be  submitted  to  the  jury.  (De  Ro  v,  Cordes,  4  Cal,  117.)  A 
nonsuit  should  not  be  granted  if  there  is  evidence  tending  to  prove  all 
the  material  allegations  of  the  complaint.  (McKee  v,  Greene,  31  CaL 
418.)  It  will  not  be  granted  where  there  is  some  evidence  tending  to 
show  prior  possession.  (Sharon  v,  Davidson,  4  Nev,  Rep,  416.)  It  is 
error  to  refuse,  in  an  action  of  ejectment,  a  nonsuit  as  to  such  defend- 
ants ks  were  not  in  possession  of  the  premises  at  the  commencement  of 
the  action.     Garner  v.  Marshall,  9  Cal,  268. 

53.  Motion. — A  party  moving  for  a. nonsuit  should  state  in  his 
motion  precisely  the  grounds  upon  which  he  relies,  so  that  the  attention 
of  the  Court  and  the  opposite  counsel  may  be  particularly  directed  to 
the  supposed  defects  in  the  plaintiff's  case.  (People  v,  Banvard,  27 
Cal,  474. )  .  Where  it  is  made  without  stating  the  grounds,  it  is  not 
error  to  overrule  iL     Kiler  v,  Kimball,  10  Cal,  267. 

54.  When  and  When  not  Granted. — Nonsuit  not  proper 
where  there  is  any  evidence  tending  to  prove  the  indebtedness. 
(Cravens  v,  Dewey,  13  Cal,  40;  Williams  v,  Norton,  3  Kans.  295; 
Clark's  Adm'x  v,  Hannibal  R.R.,  36  Mo,  202.)  If  the  evidence  of  the 
plaintiff  will  not  authorize  a  juiy  to  find  a  verdict  for  him,  or  if  the 
Court  would  set  it  aside  if  so  found  as  contrary  to  evidence,  it  is  the 
duty  of  the  Court  to  nonsuit  the  plaintiff.  (Mateer  v.  Brown,  i  Cal, 
221.)  So,  if  he  fails  to  offer  any  evidence.  (Kohler  v.  Wells,  26  Cal. 
607;  Langhoff  v,  Milwaukee  R.R.,  19  Wis,  489.)  When  a  plaintiff 
should  not  be  nonsuited  for  the  non-payment  of  the  costs  of  two 
former  suits  for  the  same  cause  of  action,  Janeway  v,  Skerritt,  i 

Vroom  (N,y,)  97. 
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JUDGMENT  BY  DEFAULT. 

JVo.  10^3. 

Entry  of  Default  hy  Clerk. 

In  this  action,  the  defendant,  C.  D.,  having  been  reg- 
ularly served  with  process,  and  having  failed  to  appear 
and  answer  the  plaintiff's  complaint  on  file  herein,  and 
the  time  allowed  by  law  for  answering  having  expired, 
the  default  of  said  defendant  C.  D.  in  the  premises  is 
hereby  duly  entered  according  to  law. 

Attest  my  hand,  and  the  seal  of  said  Court,  this  .... 
day  of ,  18.,. 

[Signature.] 
[Seal.] 

55.  Clerk's  Duty. — ^The  entry  of  a  default  in  a  case  authorized 
by  law  is  a  ministerial  act  to  be  performed  by  the  Clerk,  and  the  dis- 
qualification of  the  Judge  of  the  Court  to  try  the  cause  does  not  dis- 
qualify the  Clerk  for  the  performance  of  this  duty.  (People  v.  Carillo, 
35  CaL  37.)  In  certain  cases  for  the  collection  of  taxes  (Stat,  of  Cat. 
1863-4,  p.  399),  no  entry  of  default  by  the  Clerk  is  necessary,  but  a 
default  is  deemed  made  on  the  failure  of  defendants  to  appear  and 
plead  within  the  time  prescribed  by  law.  (People  v.  Carillo,  35  Cat. 
37 -f  When  the  law  declares  what  the  judgment  shall  be,  a  judgment 
on  default  is  not  the  judgment  of  the  Clerk.  (Harding  v.  Cowing,  28 
CaL  212.)  The  Clerk  derives  all  his  power  in  entering  a  default  with- 
out an  order  of  the  Court  from  the  Statute,  and  when  he  enters  a  de- 
fault it  must  appear  that  all  the  facts  existed  which  the  law  requires  to 
authorize  it.     Providence  Toll  Co.  v.  Prader,  32  CaL  634. 

56.  Default  Admits. — ^A  default  admits  only  the  facts  alleged  in 
the  complaint.  (Harlan  v.  Smith,  6  CaL  173;  McGregor  v,  Shaw,  11 
Id.  47.)  So,  where  tide  as  administrator  is  averred.  (Curtis  v.  Her- 
rick,  14  Id.  117.)  So  of  title  in  ejectment.  (Smith  v.  Billett,  15  Id. 
23. )  A  default  on  a  complaint  containing  special  counts,  defectively 
stated,  and  also  the  common  counts  in  assumpsit,  properly  stated,  will 
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support  a  judgment — the  default  being  a  confession  of  the  indebtedness 
for  the  causes  and  on  the  accounts  alleged  in  the  complaint  (Hunt  v. 
City  of  San  Francisco,  ii  CaL  250.)  Where  the  complaint  avers  title 
as  admiilistrator,  a  default  admits  it.     Curtis  v.  Herrick,  14  CaL  117. 

57.  Defkult  Cures. — A  default  cures  a  defective  allegation  o 
fact,  but  not  an  entire  absence  of  any  allegation.  Hentsch  v.  Porter, 
10  Col.  555;  Barron  v,  Frink,  30  Id,  489;  People  v.  Rains,  23 
Id,  137. 

58.  Order  of  Court  Required. — Where  a  frivolous  demurrer 
is  filed,  and  no  leave  is  asked  to  file  an  answer,  it  is  not  error  for  the 
Court  to  enter  a  default  of  judgment  upon  overruling  the  demurrer. 
(Seale  v,  McLaughlin,  28  Cai,  668.)  If  an  answer  is  filed  raising  an 
issue  or  issues,  and  a  trial  is  had,  and  witnesses  are  sworn  and  examined, 
and  the  Court  takes  the  case  into  consideration,  it  cannot  then  strike 
out  the  answer  of  the  defendant  and  enter  his  default,  and  render  judg- 
ment for  plaintiff  for  the  amount  claimed  in  the  complaint.  Abbott  v. 
Douglass,  28  /</.  295;  see  Peabody  v.  Phelps,  9  Id.  224. 


yudgmeni  bv  Default, 
[Title.] 

In  this  action,  the  defendant,  C.  D.,  having  been  regu- 
laJrly  served  with  process,  and  having  failed  to  appear 
and  answer  the  plaintiff's  complaint  herein,  and  the  tpgal 
time  for  answering  having  expired,  and  the  default,  of 
the  said  defendant  in  the  premises  having  been  duly 
entered  according  to  law:  now,  at  this  day,  on  applica- 
tion of  E.  F.,  attorney  for  said  plaintiff: 

It  is  ordered  that  judgment  be  entered  herein 
against  the  said  defendant,  C.  D.,  as  well  as  against  the 
defendant  E.  D.,  not  served  with  process,  in  accordance 
with  the  prayer  of  said  plaintiff's  complaint  on  file  herein. 

Wherefore,  by  reason  of  the  law  and  the  premises 


JUDGMENT  BY   DEFAULT,  527 

aforesaid,  it  is  ordered  and  adjudged,  that  A.  B.,  plaintiff, 
do  have  and  recover  of  and  from  the  said  defendants, 
C.  D.  and  E.  D.,  the  sum  of dollars,  '^ith  in- 
terest thereon,  at  the  rate  of  ....  per  cent,  per  month, 
from  the  date  hereof  until  paid;  together  with  said 
plaintiff's  costs  and  disbursements  incurred  in  said  action, 
amounting  to  the  sum  of  ........  dollars. 

And  it  is  further  ordered  and  adjudged,  that  said 
plaintiff  do  have  execution  against  the  separate  property 
of  the  defendant,  C.  D.,  as  well  as  against  the  joint 
property  of  all  the  said  defendants. 

Judgment  rendered  on   the  ....  day  of , 

18... 


50.  Against  'whom  Entered. — ^A  judgment  by  default  may  as 
well  be  taken  against  an  administrator  as  any  other  party.  (Chase  v, 
Swain,  Administrator,  9  CaL  130.)  Against  a  municipal  corporation 
as  well  as  against  a  private  person.  (Hunt  v.  City  of  San  Francisco, 
II  Id,  250.)  Where  the  action  is  against  defendants  severally  liable, 
a  portion  only  being  served  with  process,  the  Clerk  can,  on  application 
of  plaintiff,  enter  judgment,  upon  default,  against  the  parties  served, 
without  regard  to  the  other  parties  named  in  the  complaint.  (Kelly  v. 
Van  Austin,  ij  Id,  564.)  But  otherwise  if  they  are  jointly  liable. 
(Id,)  If  persons  are  served  with  summons,  who  are  not  named  in  the 
complaint,  either  by  real  or  fictitious  names,  it  is  error  to  render  judg- 
ment against  them  by  default.     Lamping  v.  Hyatt,  27  Id,  102. 

60.  Effbot  of. — ^Where  the  summons  has  been  duly  served,  a 
judgment  by  default  amounts  to  a  confession  on  the  part  of  the  defend- 
ants of  all  the  materia]  facts  in  the  complaint  (Rowe  v.  Table  Mount- 
ain Water  Co.,  10  CaL  441.)  The  fact  that  one  defendant  who  suf- 
fered judgment  by  default  is  not  estopped  as  to  an  issue  made  by  the 
other  defendants,  upon  which  they  succeeded,  does  not  prevent  the 
judgment  upon  this  issue  from  being  an  estoppel  between  the  plaintiff 
and  the  defendants  who  pleaded  it  (Jackson  v.  Lodge,  36  /^.  28.)  In 
an  action  upon  a  joint  contract,  if  one  be  defaulted  and  the  other  go  to 
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trial  on  a  plea  that  is  peculiar  to  himself,  a  judgment  in  his  favor  will 
not  discharge  the  defaulted  defendant;  otherwise  if  the  matter  pleaded 
be  a  defense  common  to  both  defendants.  Swanzey  v,  Parker,  50 
Penn.  441. 

61.  Entry  of. — ^The  clerk  of  a  court,  in  entering  a  judgment 
after  default,  acts  in  a  mere  ministerial  capacity,  and  cannot  render  a 
judgment  granting  any  relief  beyond  that  warranted  by  the  facts  stated 
in  the  complaint.  (Gray  v.  Palmer,  28  CaL  416;  Wallace  v.  Eldridge 
(No.  i),  27  CaL  495;  Kelly  v.  Van  Austin,  17  CaL  564;  Wilson  v, 
Cleveland,  30  CaL  192;  Leese  v,  Clark,  28  Id,  33.)  A  judgment  en- 
tered by  the  Clerk,  upon  default,  for  a  sum  greater  than  is  demanded  in 
the  prayer  of  the  complaint  and  specified  in  the  summons,  is  not  void 
but  is  simply  erroneous,  and  may  be  enforced  until  modified  on  motion 
or  on  appeal.     Bond  v.  Pacheco,  30  CaL  531. 

62.  Errors,  hew  Reviewed. — ^There  may  be  error  in  a 
judgment  by  default,  as  well  as  in  a  judgment  rendered  upon  issue 
joined  in  the  pleadings  and  tried  by  a  jury;  and  in  the  former,  as  well 
as  the  latter  case,  the  error  may  be  corrected  on  appeal.  (Stevens  v. 
Ross,  I  CaL  94.)  Judgment  by  default,  before  the  expiration  of  the  full 
time,  will  be  reversed  on  appeal.  (Burt  v.  Scranton,  i  Id,  416.)  If  the 
summons  be  radically  defective,  it  will  not  support  a  judgment  by  de- 
fault. (People  V,  Woodlief,  2  Id,  241.)  So,  where  the  record  shows 
that  the  defendant  has  not  been  legally  served  with  process.  (Joyce  v, 
Joyce,  5  CaL  449.)  A  notice  in  summons  that  a  money  judgment 
would  be  taken  will  not  support  a  judgment  for  fraud.  (Porter  v.  Her- 
mann, 8  CaL  519.)  Where  the  complaint  shows  no  legal  cause  of  ac- 
tion, a  judgment  by  default  can  no  more  be  taken  than  it  can  be  over 
a  general  demurrer.  (Abbe  v.  Marr,  14  CaL  210.)  A  judgment  ren- 
dered upon  a  complaint  radically  defective  may  be  treated  as  a  nullity. 
Reynolds  v.  Harris,  9  Id.  338. 

63.  Proof,  when  Required. — See  (Tuolumne  Redemption  Co. 
».  Patterson,  18  CaL  415;  Lick  p.  Stockdale,  Id,  219.)  See  excep- 
tions under  subdivisions  two  and  three  of  section  one  hundred  and 
fifty.  A  judgment  in  ejectment  awarding  damages,  rendered  on  a  de- 
fault, will  not  be  reversed  because  it  does  not  appear  that  tlie  Court  ex- 
amined witnesses  upon  the  question  of  damages.  Dimick  v.  Campbell, 
31  CaL  238. 

64.  Relief  Granted. — If  judgment   is   rendered  in  favor  of 
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plaintiiT,  by  default,  the  Court  cannot  grant  any  greater  relief  than  is 
demanded  in  the  prayer  of  the  complaint  and  specified  in  the  summons. 
{CaL  Pr.  Act,  §  147;  Lamping  ».  Hyatt,  27  CaL  102;  Gage  v,  Rogers, 
20  Id,  91;  Lattimer  v,  Ryan,  Id.  628;  Raun  v,  Reynolds,  11  Id,  ig; 
Parrott  v.  Den,  34  Id,  79.)  If  the  prayer  for  judgment  asks  for  in- 
terest to  accrue  after  the  complaint  is  filed,  and  neither  the  prayer  nor 
summons  mention  the  rate  of  interest,  the  Clerk  should  not  render  judg- 
ment for  a  rate  greater  than  ten  per  cent,  per  annum.  (Lamping  v. 
Hyatt  27  CaL  102;  Gautier  v.  English,  29  Cal,  165.)  Interest  is  to  be 
allowed  on  cash  advances  as  a  matter  of  law.  (Field  v,  Burnam,  3 
Bush,  518.)  As  to  interest  generally,  as  a  part  of  the  relief  granted, 
see  (Skillman  v,  Lachman,  23  Cal,  199;  Estate  of  Isaacs,  30  CaL  105; 
Bibend  v,  L.  and  L.  F.  and  L.  Ins.  Co.,  Id,  78.)  In  an  action  in 
Massachusetts  on  a  note  made  payable  in  New  York,  interest  at  the 
legal  rate  of  the  former  State  only  will  be  allowed.  Ayer  v.  Tilden, 
15  Gray,  178. 

65.  Waiver  of  Default. — An  acceptance  by  plaintiff's  attor- 
ney of  service  of  a  demurrer,  filed  by  a  defendant  after  his  default  has 
been  entered,  is  a  waiver  of  the  default.  Hesti;es,  Administrator,  v, 
Clements,  21  CaL  425. 

66.  When  to  be  Entered. — If  no  answer  has  been  filed  with 
the  Clerk  of  the  Court  within  the  time  specified  in  the  summons,  or 
such  further  time  as  may  have  been  granted,  in  an  action  arising  upon 
contract  for  the  recovery  of  money  or  damages  only,  the  Clerk,  upon 
application  of  the  plaintifif,  shall  enter  the  default  of  the  defendant, 
and  immediately  thereafter  enter  judgment  for  the  amount  specified  in 
the  summons,  including  the  costs,  against  the  defendant.  In  other  ac- 
tions, the  Clerk  shall  enter  the  default  of  the  defendant;  and  thereafter 
the  plaintiff  may  apply,  at  the  first  or  any  subsequent  term  of  the  Court, 
for  the  relief  demanded  in  the  complaint.  Where  the  service  of  the 
summons  was  by  publication,  the  plaintiff,  upon  the  expiration  of  the 
time  designated  in  the  order  of  publication,  may,  upon  proof  of  the  pub- 
lication, and  that  no  answer  has  been  filed,  apply  for  judgment;  but 
proof  of  the  demand  in  such  case  shall  be  required.  CaL  Pr, 
Act,  §  150. 

SETTING  ASIDE   JUDGMENT, 

67.  Grounds  of  Motion. — A  party  against  whom  an  unjust 
judgment  has  been  obtained  through  accident,  mistake  or  fraud,  may, 

34 
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after  the  adjournment  of  the  term  at  which  judgment  was  rendered, 
and  where  no  want  of  diligence  is  imputable  to  him  in  seeking  relief, 
maintain  an  equitable  action  to  set  aside  the  judgment.  (Bibend  v, 
Kreutz,  30  CaL  109.)  In  cases  of  fraud  in  obtaining  the  judgment,  the 
party  aggrieved  must  proceed  by  a  bill  to  impeach  the  original  decree 
for  fraud,  etc.  (Robb  v.  Robb,  6  CaL  21.)  Insufficient  grounds. 
(See  Markley  v.  Rand,  12  Cal  275;  Alderson  v.  Bell,  9  CaL  315.)  If 
a  judgment  is  erroneous,  the  defendant  has  his  remedy  by  appeal;  if 
void  upon  its  face,  he  has  in  addition  his  remedy  by  motion,  at  any  time, 
in  the  Court  by  which  the  judgment  was  rendered.  Chipman  ».  Bow- 
man, 14  CaL  157;  Logan  v,  Hillegass,  16  Id,  200;  Bell  v,  Thompson, 
20  Id.  706;  Sanchez  v,  Carriaga,  31  Id,  170;  cited  in  Murdock  v, 
De  Vries,  CaL  Sup.  C/.,  JuL  Z,  1869. 

68.  Juiifidiction. — ^All  courts  having  chancery  jurisdiction  have 
power  to  set  aside  a  judgment  improperly  obtained.  (The  People  v, 
Lafai^e,  3  CaL  1 30.)  A  party  is  not  confined  to  his  remedy  by  statute, 
but  may  resort  to  a  court  of  equity  for  relief  against  a  judgment  ob- 
tained by  fraud  or  surprise.  (Carp^ntier  ».  Hart,  5  CaL  406.)  The 
assistance  of  equity  *to  set  aside  a  judgment  cannot  be  invoked  in  a  dis- 
tinct action,  so  long  as  the  remedy  by  motion  in  the  original  case  exists. 
Bibend  z>.  Kreutz,  20  CaL  109. 

69.  Motion,  w^hen  to  be  Made. — ^The  statutory  remedy,  by 
motion  before  the  Court  rendering  the  judgment,  is  only  available  dur- 
ing the  term  at  which  it  is  rendered,  and  to  hold  this  remedy  exclusive 
would  often  result  in  a  denial  of  the  most  obvious  justice.  (Bibend  v, 
Kreutz,  20  Cal.  109;  Hutchinson  v.  Bours,  13  CaL  50.)  During  the 
term  at  which  a  judgment  was  rendered,  a  district  court  may  perhaps, 
even  without  a  statement  or  affidavits,  upon  motion  of  a  party  injured, 
amend  or  set  aside  an  erroneous  judgment;  but  to  continue  full  and 
complete  jurisdiction  in  the  court  over  the  case  beyond  the  term,  some 
order  must  be  made  or  proceedings  taken  in  accordance  with  Statute. 
(State  V.  First  Nat.  Bk.,  4  Ncv,  358.)  A  court  will  not  be  permitted, 
after  a  lapse  of  a  term,  to  open  a  judgment  upon  motion,  and  render  a 
new  judgment.  (Morrison,  Adm'r  of  Ramirez,  v.  Dapman,  3 
CaL  255;  Bell  v.  Thompson,  19  CaL  706;  Suydam  v,  Pitcher>4  Id. 
280;  Shaw  V.  McGregor,  8  Id.  521;  Casement  v.  Ringgold,  28  CaL 
338.)  After  the  adjournment  of  the  term,  the  Court  loses  all  control 
over  cases  decided,  unless  its  jurisdiction  is  saved  by  some  motion  or 
proceeding  at  the  time,  except  in  the  single  case  provided  by  statute, 
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where  the  summons  has  not  been  served,  in  which  the  party  is  allowed 
six  months  to  move  to  set  the  judgment  aside.  (Carpentier  v.  Hart,  5 
Col.  406.)  Five  months  is  now  allowed.  (See  CaL  Pr,  Act^  §  68.) 
In  New  York,  two  years  is  allowed  for  opening  up  a  judgment,  and  no 
more.  (Hendricks  v,  Carpentier,  2  Robt,  625.)  But  not  a  limitation 
where  summons  was  not  served.     Weeks  v,  Merritt,  5  Id,  610. 

70.  Parties  not  Concluded  by  the  Reooxd. — In  a  direct 
proceeding  in  the  same  action  to  set  aside  a  judgment,  under  Section 
sixty-eight  of  the  Practice  Act,  the  parties  are  not  concluded  by  the 
record  in  any  respect;  on  the  contrary,  they  are  allowed  to  show  the 
true  facts  of  the  case  by  any  competent  evidence  alUa^  if  the  question 
had  arisen  collaterally.     McKinley  v,  Tuttle,  34  CaL  235. 


JVo.  1025. 

Notice  of  Motion  to  Set  Aside  a  Judgment  by  Default, 

ITlTLE.] 

[Address.] 

Take  notice,  that  upon  the  affidavit,  a  copy  of  which 
is  herewith  served,  I  will  move  said  Court,  at  the 
City   Hall   \or  other  place ^   designating   it],  on   the 

day  of ,  18 . . ,  at  the  hour  of o'clock 

A.M.  of  said  day,  or  as  soon  thereafter  as  counsel  can 
be  heard,  that  the  judgment  entered  by  default  against 
the  defendant  in  this  action,  and  all  subsequent  pro- 
ceedings therein,  be  set  aside  for  irregularity  \_giving 
the  reason  in  full  is  the  better  practice], 

[Date.]  [Signature.] 


71.  Answer  to  the  Merits. — When,  from  any  cause,  the  sum- 
mons and  a  copy  of  the  complaint  in  an  action  have  not  been  person- 
ally served  on  the  defendant,  the  Court  may  allow,  on  such  terms  as 
may  be  just,  such  defendant  or  his  legal  representatives,  at  any  time 
within  six  months  after  the  rendition  of  any  judgment  in  such  action,  to 
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answer  to  the  merits  of  the  original  action.  (Cal,  Pr,  Ac/,  §  68.) 
The  better  practice  is  to  prepare  and  exhibit  to  the  Court  the  defend- 
ant's answer  at  the  hearing  of  a  motion  to  set  aside  a  default.  Bailej 
V.  Taaffe,  29  Cal,  422. 

72.  Discretion  of  Court. — ^The  granting  or  refusing  a  motion 
to  set  aside  a  default  based  upon  affidavits  is  a  matter  within  the  proper 
discretion  of  the  Court,  and  unless  that  discretion  has  been  abused  the 
appellate  courts  will  not  interfere.  (Woodward  v.  Backus,  20  Cal, 
137;  Roland  v.  Kreyenhagen,  18  Cal,  455;  Howe  v.  Independent  Co., 
27  Cal,  '/z;  Mulholland  v.  Heyneman,  19  Cal,  605.)  Although  an 
order  of  the  court  below  setting  aside  or  refusing  to  set  aside  a  judg- 
ment by  default  rests  much  in  the  discretion  of  the  Court,  and  will  not 
be  disturbed  by  the  appellate  court  unless  plainly  erroneous,  yet  the 
discretion  of  the  court  below  is  not  a  mental  discretion,  to  be  exercised 
ex  gratia^  but  is  a  legal  discretion,  to  be  exercised  in  conformity  with 
the  law.     Bailey  v,  Taaflfe,  29  Cal,  422. 

74.  Motion,  when  to  be  Made. — A  motion  may  be  made  to 
set  aside  a  default  entered  by  the  Clerk,  at  any  time  before  final  judg- 
ment is  rendered  in  the  action,  notwithstanding  the  Court  had  ad- 
journed for  the  term  at  which  the  default  was  entered,  before  the  mo- 
tion is  made  to  vacate  it.     Wilson  v,  Cleveland,  30  CaL  192. 

75.  Motion  V7ill  be  Refu6ed.-^A  judgment  by  default  should 
not  be  set  aside  on  the  ground  of  excusable  neglect,  becaase  the  pre- 
paration of  the  answer  required  more  time  than  ordinary  cases,  and 
during  a  portion  of  the  time  the  attorney  was  absent  from  town.  Bai- 
ley V,  Taaffe,  29  Cal,  422;  see,  also,  People  v,  O'Connell,  23  CaL  281; 
and  Parrott  v.  Den,  34  Cal,  79;  Haight  v.  Green,  19  Cal.  113. 

76.  On  Terms. — ^The  Court  may,  upon  such  terms  as  may  be  just, 
and  upon  payment  of  costs,  relieve  a  party  or  his  legal  representatives 
from  a  judgment,  order,  or  other  proceeding  taken  against  him  through 
his  mistake,  inadvertence,  surprise,  or  excusable  neglect  An  order  to 
release  a  party  from  a  judgment  taken  against  him  by  default,  under  the 
sixty-eighth  section  of  the  Practice  Act,  should  only  be  granted  upon 
the  terms,  as  a  condition  precedent,  of  payment  of  all  costs  accruing  to 
the  adverse  party  to  the  time  of  service  and  filing  of  notice  of  motion 
thereof.  (Howe  v.  Independent  Co.,  29  Cal,  72;  Bailey  v,  Taaffe,  29 
Cal,  422 ;  Leet  v.  Grants,  36  Cal,  288.)  Where  a  judgment  is  set  aside, 
under  the  sixty-eighth  section  of  the  Practice  Aa,  and  a  party  permit- 
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ted  to  come  in  and  defend,  he  must  be  compelled  to  pay  costs.  (Ro- 
land V.  Kreyenhagen,  18.  CaL  455.)  Where  a  motion  to  set  aside  judg- 
ment is  granted  "on  payment  of  all  costs,"  the  judgment  remains  in 
force  until  the  costs  are  paid.    Gregory  v.  Haynes,  21  CaL  443. 

• 

77.  Right  to  Move. — ^When,  for  any  cause  satisfactory  to  the 
Court,  or  the  Judge  at  chambers,  the  party  aggrieved  has  been  unable 
to  apply  for  relief  sought  during  the  term  at  which  such  judgment, 
order,  or  proceeding  complained  of  was  taken,  the  Court,  or  the  Judge 
at  chambers  in  vacation,  may  grant  the  relief,  upon  application  made 
within  a  reasonable  time,  not  exceeding  five  months  after  the  adjourn- 
ment of  the  term.     CaL  Pr,  Ad,  §  368. 

Affidavit  to  Set  Aside  Judgment  by  Default. 
[Title.] 
[Venue.] 

CD.,  being  duly  sworn,  deposes  and  says  as  follows: 

I.  I  am  the  defendant  in  the  above  entitled  action. 

II.  The  summons  and  complaint  in  this  action  were 
served  on  me  on  the  ....  day  of ,  i8 . . . 

III.  Through  mistake  [inadvertence,  surprise,  or 
neglect,  as  the  case  may  be\  of ,  \state  the  cir- 
cumstances,'] I  was  prevented  from  appearing  and  an- 
swering in  this  action. 

IV.  I  further  say  that  I  have  fully  and  fairly  stated 
the  fact  of  the  case  to  G.H.,  my  counsel,  who  resides  at 

No , Street,  in  the  City  of ,  and 

after  such  statement  I  am  by  him  advised  that  I  have  a 
good  and  substantial  defense  on  the  merits  of  the  action , 
as  I  am  advised  by  my  said  counsel,  and  verily  believe 
to  be  true. 

[Signature.] 
U^rat,] 
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78.  By  whom  Made. — An  affidavit  on  a  motion  to  set  aside  a 
default  should  be  made  by  the  defendant,  unless  good  reason  exists  for 
having  it  made  by  some  one  else.  (Bailey  ».  TaafFe,  29  Cal,  422.)  By 
purchaser  under  decree,  see  (Boggsi;.  Hargrave,  16  Cal.  559.)  A  mo- 
tion to  set  aside  a  judgment,  and  for  leave  to  answer,  will  be  overruled 
if  there  is  no  affidavit  of  merits.  (Parrott  v.  Den,  34  CaL  79;  Par- 
rott  V.  Mahoney,  21  Cal,  305;  Woodward  v.  Backus,  20  Cal.  137; 
People  V.  Rains,  23  CaL  128.)  An  affidavit  of  defense,  filed  upon  mo- 
tion to  iset  aside  a  default,  should  set  forth  the  facts  relied  upon,  so  that 
the  Court  can  judge  of  the  merits  of  the  defense.  Florez  v.  Uhrig's 
Administrator,  35  Mo,  517. 

78.  Diligenoe  must  be  ShoTvn. — A  defendant  who,  having 
suffered  a  default,  has  obtained  from  the  plaintiff  a  stipulation  that  the 
default  may  be  set  aside,  must  use  reasonable  diligence  in  applying  to 
the  Court  for  the  relief  contemplated,  or  his  right  to  relief  will  be  lost 
An  unexplained  delay  of  seven  years  in  making  the  application  will 
justify  the  Court  in  refusing  to  enforce  the  stipulation.  (Reese  v, 
Mahoney,  21  CaL  305.)  As  to  diligence  generally,  see  People  v,  Fris- 
bie,  26  CaL  137;  Lewis  v,  Rigney,  21  Id,  268;  Riddle  v.  Baker,  13 
Cal,  304. 

80.  Form  of  Affidavit. — As  to  insufficiency  of  affidavit,  consult 
(Baileys.  Taaffe,  29  CaL  422;  People  v.  Rains,  23  CaL  128;  Elliott 
V,  Shaw,  16  CaL  377;  People  v,  Lafai^e,  3  CaL  130.)  An  affidavit  on 
motion  to  vacate  a  judgment  by  default,  under  the  sixty-eighth  section 
of  the  Practice  Act,  must  show:  Ftrsty  That  the  default  occurred 
through  mistake,  inadvertence,  surprise,  or  excusable  neglect;  and, 
Second,  That  the  defendant  has  a  meritorious  defense.  (Bailey  v. 
Taaffe,  29  CaL  422.)  An  affidavit  by  the  defendant  that  he  was  under 
the  impression,  when  he  retained  counsel  in  a  cause,  that  the  time  to 
answer. had  not  expired;  that  he  did  not  recollect  the  precise  day  upon 
which  the  summons  and  complaint  were  served;  that  he  was  quite  ill 
at  the  time,  and  did  not  as  carefully  note  the  time  as  he  other^-ise  would, 
is  insufficient  to  open  a  judgment  by  default.  Elliott  v,  Shaw,  f6 
Id.  377. 
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Judgment  by  the  Court, 
[Title.] 

This  cause  came  on  regularly  for  trial  on  the 

day  of ,    1 8 . . ,    E.  F.,    Esq.,    appearing   as 

counsel  for  the  plaintiff,  and  G.H.,  Esq.,  for  the  defend- 
ant. A  frial  by  jury  having  been  expressly  waived  by 
the  counsel  for  the  respective  parties,  the  cause  was 
tried  before  the  court  sitting,  without  a  jury,  whereupon 
J.  K.  and  L.  M.  were  examined  as  witnesses  on  the  part 
of  the  plaintiff,  and  N.  O.  and  P.  Q.  were  examined  as 
witnesses  on  the  part  of  the  defendant,  and  the  evidence 
being  closed,  the  cause  was  submitted  to  the  Court  for 
consideration  and  decision;  and  after  due  deliberation 
thereon,  the  Court  delivers  its  finding  and  decision  in 
writing,  which  is  filed,  and  orders  that  judgment  be  en- 
tered in  accordance  therewith. 

Wherefore,  by  reason  of  the  law  and  the  finding 
aforesaid,  it  is  ordered  and  adjudged,  that  A.B.,  the 
plaintiff,  do  have  and  recover  of  and  from  CD.,  the  de- 
fendant,   the   sum   of    dollars,  with   interest 

thereon  at  the  rate  of  ... .  per  cent,  per  month,  from 
the  date  hereof  until  paid,  together  with  said  plaintiff's 
costs  and  disbursements  incurred  in  this  action,  amount- 
ing to  the  sum  of dollars;  and  that  said  sum 

of dollars  and  said  interest  be  paid  by  said 

defendant  in  gold  coin  of  the  United  States. 

Judgment  rendered ,  i8. .. 

81.  OonokiBiveness  of  Judgment. — A  judgment  is  of  no  force 
except  between  the  parties  and  privies.    (Beckett  p.  Selover,  7  Cat,  228.) 
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Except  in  some  cases  for  specific  purposes.  (Gregory  v,  Haynes,  13 
CaL  494.)  See,  also,  Davidson  v.  Dallas,  8  CaL  227;  see  11  Cal, 
678;  see  Kittridge  v,  Stevefts,  16  Cal,  381.)  One  in  possession  of 
land,  who  is  neither  a  party  nor  privy  to  a  judgment  for  the  recoveiy  of 
possession  of  it,  is  neither  affected  by  the  judgment  as  an  instrument  of 
evidence,  nor  can  be  dispossessed  by  virtue  of  a  writ  issued  upon  it 
(Le  Roy  v,  Rogers,  30  Cal.  229.)  On  a  trial  by  the  Court  it  may  and 
should  decide  the  whole  case,  i  Bosw.  281;  Van  Valen  v.  Lapham, 
13  How,  Pr,  246. 

82.  In  Equity. — The  Court  may,  when  the  justice  of  the  case 
requires  it,  determine  the  ultimate  rights  of  the  parties  on  each  side  as 
between  themselves.  (Cal,  Pr,  Act,  §  145;  N,Y,  Code,  §  274.) 
Where  a  decision  is  made  in  a  suit  in  equity  upon  any  particular  sub- 
ject matter,  the  rights  of  all  persons  whose  interests  are  immediately 
connected  with  that  decision,  and  affected  by  it,  should  be  provided 
for.  (McPherson  v,  Parker.  30  Cal,  455.)  Equity  has  jurisdiction  to 
vacate  a  judg  nent  fraudulently  altered,  so  as  to  include  a  defendant 
not  served  with  process  and  not  originally  included  in  the  judgment. 
(Chester  v.  Miller,  13  Cal,  558.)  An  infant  defendant  is  as  much 
bound  by  the  decree  in  equity  as  a  person  of  full  age.  (Joyce  v.  Mc- 
Avoy,  31  Cal,  273.)  And  it  is  questionable  under  our  practice  whether 
he  is  entitled  to  have  a  day  given  in  the  judgment  to  show  cause  against 
it.    Carpentier  v.  City  of  Oakland,  30  Cal,  439. 

83.  In  Partition. — ^A  judgment  in  an  action  for  partition  is  bind- 
ing and  conclusive,  as  to  title,  upon  all  the  parties  who  are  served  with 
summons  or  appear,  and  a  bar  to  a  new  action.  (Morenhout  v,  Higu- 
era,  32  Cal,  289.)  But  such  judgment  and  partition  shall  not  affect 
tenants  for  years  less  than  ten,  to  the  whole  of  the  property  which  is 
the  subject  of  the  partition.  {CaL  Pr,  Ad,  §  279.)  The  effect  of  a 
judgment  in  partition  is  ta  be  determined  by  our  Statute,  and  not  by 
the  common  law.  (Morenhout  v.  Higuera,  32  Cal,  289.)  The  order 
of  a  Court  for  a  partition  of  lands,  or  for  a  sale,  in  case  a  partition  can- 
not properly  be  made,  is  not  a  final  judgment,  in  an  action  for  partition. 
They  are  to  be  succeeded  by  a  judgment  confirming  the  partition  sale, 
Hastings  v.  Cunningham,  35  Cal,  549. 

84.  Replevin. — In  replevin,  a  judgment  for  the  plaintiff,  in  order 
to  hold  the  sureties  on  the  undertaking,  must  be  in  the  alternative. 
See  Cah  Pr,  Act,  §§  104,  177,  200,  201;   Nickerson  v,  Chatterton,  7 
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CaL  568;  Dorseyy.  Manlove,  14  Cal  555;  see  Edgar  v.  Gray,  5  Cal. 
267;  Turners.  Billagram,  2  CaL  522;  Farrellz'.  Jackson,  28  Cb/.  105; 
O'Connor  v,  Blake,  29  G2/.  312.  ♦ 

85.  On  the  Merits. — In  every  case  other  than  those  mentioned 
in  the  Section  148,  the  judgment  shall  be  rendered  on  the  merits. 
{Cal,  Pr,  Aci^  §  149.)  Where  an  answer  is  filed,  the  Court  may  grant 
any  relief  consistent  with  the  case  made  by  the  complaint,  and  embraced 
within  the  issue.  (Savings  and  Loan  Society  v,  Thompson,  32  CaL 
347.)  The  provisions  of  this  section  apply  to  mandamus  and  quo 
warranto.  People  v.  Board  of  Supervisors,  San  Francisco  Co.,  27 
CaL  655. 

86.  On  Report  of  Referee. — ^A  mandamus  lies  to  compel  the 
judge  of  a  district  court  to  enter  judgment  on  the  report  of  a  referee. 
(Russell  V,  Elliott,  2  CaL  246.)  A  judgment  on  the  report  of  a  referee 
must  be  construed  by  the  report.  'Mason  v.  Ring,  2  Abb,  Pr,  {N,S,) 
322;  Commercial  Bank  of  Albany  v.  Ten  Eyck,  50  Bard.  9. 
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Decree  of  Divorce, 
[Title.] 

This  cause  having  been  brought  on  to  be  heard  this 

day  of ,  18 .  . ,  upon  the  complaint  of  the 

plaintiff  above  named,  and  the  answer  and  cross  com- 
plaint of  the  defendant  above  named,  and  upon  the 
proofs  taken  in  said  action,  and  upon  the  report  of  L.M., 
the  Court  Commissioner  of  this  court  and  referee  in  this 
cause,  to  whom  it  was  referred,  to  take  proofs  of  the 
facts  set  forth  in  the  complaint  and  answer  and  cross 
complaint  respectively,  and  to  report  the  same  to  the 
Court,  and  the  said  referee  having  taken  the  testimony 
by  written  questions  and  answers,  and  reported  the 
same  to  the  Court,  from  which  it  appears  that  none  of 
the  material  allegations  of  the  complaint,  except  those 
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expressly  admitted  in  the  answer,  are  sustained  by  tes- 
timony, and  that  all  the  material  averments  of  the  an- 
swer and  cross  complaint  are  sustained  by  testimony 
free  from  all  legal  exceptions  as  to  its  competency,  ad- 
missibility and  sufficiency;  that  said  matter  so  alleged 
and  proved  in  behalf  of  defendant  are  sufficient  in  law 
to  entitle  the  defendant  to  the  relief  prayed  for  in  his 
answer  and  cross  complaint;  that  plaintiff  was  a  resi- 
dent of  this  City  and  County  at  the  time  of  commencing 
this  suit,  and  that  both  plaintiff  and  defendant  were  res- 
idents of  this  State  for  a  period  of  six  months  im- 
mediately prior  thereto;  on  motion  of  G.H.,  counsel  for 
the  defendant: 

It  is  ordered,  adjudged,  and  decreed,  that  the  Court, 
by  virtue  of  the  power  and  authority  therein  vested,  and 
in  pursuance  of  the  Statute  in  such  case  made  and  pro- 
vided, does  order,  adjudge  and  decree,  that  the  mar- 
riage between  the  said  plaintiff,  A.B.,  and  the  said  de- 
fendant, CD.,  be  dissolved,  and  the  same  is  hereby  dis- 
solved accordingly,  and  the  said  parties  are,  and  each  of 
them  is  freed  and  absolutely  released  from  the  bonds  of 
matrimony  and  all  the  obligations  thereof;  and  it  is  further 
ordered,  adjudged,  and  decreed,  that  the  defendgint  CD. 
have,  and  he  is  hereby  awarded  the  sole  charge,  control 
and  custody  of  R.S.  and  T.U.,  the  children  issue  of  said 
marriage,  and  mentioned  in  said  answer  and  cross  com- 
plaint, and,  that  the  said  plaintiff  surrender  the  said 
children  to  the  said  defendant. 
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Decree  of  Foreclosure  and  Sale, 
[Title.] 

I.  This  cause  having  this  day  been  brought  on  to  be 
heard  upon  the  complaint  filed  therein,* taken  as  con- 
fessed by  the  defendant  C.  D.  (whose  default  for  not 
answering  thereto  has  been  duly  entered),  and  upon  the 
answers  filed  thereto  by  the  defendants  A.  D.  and  E.  P., 
and  upon  due  proof  of  the  filing  of  notice  of  the  pend- 
ency of  this  action,  containing  the  names  of  the  parties 
to  and  the  object  of  the  action,  and  a  description  of 
the  property  affected  thereby,   upon  the  . . . ,  day  of 

,   i8 . .    [the  time  of  filing  said  coinplain(\y 

in  the  office  of  the  County  Recorder  of  the 

County  of ,  where  said  property  is  situated, 

and  recording  the  same  in  said  Recorder's  Office,  ind 
upon  the  report  of  R.  S.,  Court  Commissioner  of  this 
Court,  which  report  is  filed  herein  and  is  hereby  con- 
firmed, and  the  Court  having  heard  the  proofs  necessary 
to  enable  it  to  render  judgment  herein;  and  it  appear- 
ing to  the  Court  from  said  report  that  there  is  now  due 
to  the  plaintiff,  from  the  said  defendant  C.  D.,  for  prin- 
cipal and  interest  upon  the  debt  and  mortgage  men- 
tioned and   set   forth   in  the   complaint,  the  sum   of 

dollars,  which  sum  is  to  draw  and  bear  inter- 
est from  the  date  hereof,  at  the  rate  of  ....  per  cent, 
per  month  \or  annum],  and  that  all  the  allegations  in 
the  said  plaintiff's  complaint  contained  are  true:  Now, 
on  motion  of  E,  F.,  of  counsel  for  the  plaintiff: 

II.  It  is  adjudged  and  decreed:  That  all  and  singu- 
lar the  mortgaged  premises  mentioned  in  the  said  com- 
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plaint  and  hereinafter  described,  or  so  much  thereof  as 
may  be  sufficient  to  raise  the  amount  due  to  the  plaintiff 
for  the  principal  and  interest  and  costs  in  the  suit  and 
expense  of  sale,  and  which  may  be  sold  separately  with- 
out material  injury  to  the  parties  interested,  be  sold  at 
public  auction,  by  or  under  the  direction  of  the  Sheriff 
of  the  City  and  County  of ,  where  said  mort- 
gaged premises  are  situate;  that  said  sale  be  made  in 
said  City  and  County;  that  the  said  Sheriff  give  public 
notice  of  the  time  and  place  of  such  sale,  according  to 
the  course  and  practice  of  the  Court  and  the  law  rela- 
tive to  sales  of  real  estate  under  execution;  and  that 
the  plaintiff  or  any  of  the  parties  to  this  suit  may  be- 
come the  purchaser  at  such  sale;  and  that  the  said 
Sheriff,  after  the  time  allowed  by  law  for  redemption 
has  expired,  execute  a  deed  to  the  purchaser  or  pur- 
chasers of  the  mortgaged  premises  on  the  said  sale. 

III.  That  the  said  Sheriff,  out  of  the  proceeds  of 
said  sale,  retain  his  fees,  disbursements,  and  commis- 
sions on  said  sale,  and  pay  to  the  plaintiff  or  his  attor- 
ney, out  of  said  proceeds,  his  costs  in  this  suit,  taxed 

at dollars;  and  the  sum  of dollars 

fixed  by  said  mortgage  and  allowed  by  the  Court  as 
counsel  fee  of  foreclosure,  with  interest  thereon  from 
this  date,  at  the  rate  of  ....  per  cent,  per  month  [or 
annum],  and  also  the  amount  so  found  due  as  aforesaid 
to  either,  with  interest  thereon  at  the  rate  of  ....  per 
cent,  per  month  [or  annum],  from  the  date  of  this  de- 
cree, or  so  much  thereof  as  the  said  proceeds  of  sale 
will  pay  of  the  same. 

IV.  That  the  defendant  and  all  persons  claiming  or 
to  claim  from  or  under  him,  and  all  persons  having 
liens  subsequent  to  said  mortgage,  by  judgment  or  de- 
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cree,  upon  the  land  described  in  said  mortgage,  and 
or  their  personal  representatives,  and  all  per- 
sons having  any  lien  or  claim  by  or  under  such  subse- 
quent judgment  or  decree,  and  their  heirs  or  personal 
representatives,  and  all  persons  claiming  under  them, 
and  all  persons  claiming  to  have  acquired  any  estate  or 
interest  in  said  premises  subsequent  to  the  filing  of  said 
notice  of  the  pendency  of  this  action  with  the  Recorder 
as  aforesaid,  be  forever  barred  and  foreclosed  of  and 
from  all  equity  of  redemption  and  claim  in,  of,  and  to  said 
mortgaged  premises,  and  every  part  and  parcel  thereof, 
from  and  after  the  delivery  of  the  said  Sheriff's 
deed. 

V.  And  it  is  further  adjudged  and  decreed:  That  the 
purchaser  or  purchasers  of  said  mortgaged  premises  at 
such  sale  be  let  into  possession  thereof,  and  that  any  of 
the  parties  to  this  action  who  may  be  in  possession  of 
said  premises,  or  any  part  thereof,  and  any  person  who 
since  the  commencement  of  this  action  has  come  into 
possession  under  them  or  either  of  them,  deliver  pos- 
session thereof  to  such  purchaser  or  purchasers,  on  pro- 
duction of  the  Sheriff's  deed  for  such  premises,  or  any 
part  thereof. 

VI.  And  it  is  further  adjudged  and  decreed:  That  if 
the  moneys  arising  from  the  said  sale  shall  be  insuffi- 
cient to  pay  the  amount  so  found  due  to  the  plaintiff  as 
above  stated,  with  the  interests  and  costs  and  expenses 
of  sale,  as  aforesaid,  the  Sheriff  specify  the  amount  of 
such  deficiency  and  balance  due  the  plaintiff  in  his  re- 
turn of  said  sale,  and  that,  on  the  coming  in  of  said 
return,  a  judgment  of  this  Court  shall  be  docketed 
for  such  balance  against  the  defendant  C.  D.,  and  that 
the  defendant  C.  D.,  who  is  personally  liable  for  the 
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payment  of  the  debt  secured  by  the  said  mortgage,  pay 
to  the  said  plaintiff  the  amount  of  such  deficiency  and 
judgment,  with  interest  thereon  at  the  rate  of  ... .  per 
cent,  per  month  [or  annum],  from  the  date  of  said  last 
mentioned  return  and  judgment;  and  that  the  plaintiff 
have  execution  therefor. 

The  description  and  parycular  boundaries  of  the 
property  authorized  to  be  sold  under  and  by  virtue  of 
this  decree,  so  far  as  the  same  can  be  ascertained  from  the 
mortgage  above  referred  to,  or  from  the  complaint  filed 
in  this  action,  are  as  follows,  to  wit:   [describe  t/J] 

R.Q. 

District  Judge Judicial  District, 


87.  Decree  m.ust  Contain. — ^AU  that  a  decree  in  a  suit  to  fore- 
close a  mortgage  should  contain,  is  a  statement  of  the  amount  due  to 
the  plaintiffs,  a  designation  of  the  defendants  who  are  personally  liable 
for  the  payment  of  the  debt,  and  a  direction  that  the  mortgaged  premises, 
or  so  much  thereof  as  may  be  necessary,  be  sold  according  to  law,  and 
the  proceeds  applied  to  the  payment  of  the  expenses  of  sale,  the  costs 
of  the  action  and  the  debt  Nothing  further  is  required.  (Lewiston  v. 
Swan,  33  Cal,  480.)  As  to  the  substance  of  a  decree  of  foreclosure, 
consult  Raun  v.  Reynolds,  11  Id,  14;  Taggart  v,  San  Antonia,  18  Id. 
460;  Boggs  ».  Hargrave,  16  Id,  559;  Pechaud  v,  Rinquet,  21  Id,  76; 
San  Francisco  v,  Lawton,  Id,  589;  and  the  early  cases  of  Moore  v, 
Reynolds,  i  Id,  251;  and  Harlan  v.  Smith,  6  Id,  174. 

88.  Efibot  of  Decree. — ^The  decree  concludes  the  rights  of  all 
parties  to  the  action.  Montgomery  v,  Middlemiss,  21  Cal,  103;  San 
Francisco  ».  Lawton,  18  Id,  465. 

88.  Personal  Judgment. — In  this  State,  parties  are  at  liberty  to 
adopt,  in  the  foreclosure  of  mortgages,  the  course  pursued  under  the 
old  chancery  system,  and  take  a  decree  adjudging  the  amount  due  upon 
the  personal  obligation  of  the  mortgagor,  and  directing  a  sale  of  the  premi- 
ses, and  the  application  of  the  proceeds  to  its  payment,  and  apply  after  sale 
for  the  ascertainment  of  any  deficiency,  and  execution  for  the  same;  or 
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they  may  take  a  fonnal  judgment  for  the  amount  due  in  the  first  instance. 
(CaL  Pr.  Act,  §  246;  Rowland  v.  Leiby,  14  CaL  156;  Englund  v, 
Lewis,  25  Id,  348;  Chapin  v,  Broder,  i6/</.  403.)  But  a  personal 
judgment  is  not  a  lien  until  after  sale  and  deficiency.  (Culver  v,  Rogers, 
28  Id,  520.)  Section  two  hundred  and  forty-six  of  the  Practice  Act 
limits  the  lien  of  a  foreclosure,  judgment,  or  decree,  whatever  its  form, 
to  the  mortgaged  property,  until  it  is  exhausted,  and  there  can  be  no 
judgment  lieh  upon  other  property  until  a  deficiency  is  duly  ascertained 
and  docketed.     Weil  v,  Howard,  4  Nev,  384. 


80.  Relief  firoxn  ErroneouB  Decxree. — CeirfU  of  equity  are 
ever  ready  to  grant  relief  from  their  .^ecree^-t  ^Goodenow  ».  Ewer,  16 
CaL  461.)  As  to  how  relief  may  be  sought  in  such  cases,  consult  Boggs 
V,  Hargrave,  xd  Id,  559;  Phelan  v,  Olney,  6  Id,  478;  Raun  v,  Rey- 
nolds, 15  /</.  468;  Burton  v.  Lies,  21  Id,  87;  and  Leviston  v.  Swan,  33 
Id,  480. 

J^o.  1080. 

Decree  in  Actions  to  Quiet  Title, 
[Title.] 

This  cause  having  been  regularly  called  and  tried  by 
the  Court,  and  the  findings  of  fact  and  conclusions  of 
law,  and  the  decision  thereon  in  writing  having  been 
duly  rendered  by  the  Court,  which  are  now  on  file  in 
this  cause,  wherein  judgment  was  awarded  in  favor  of 
A.  B.,  plaintiff,  against  all  of  the  defendants,  and  for 
costs  against  such  of  the  defendants  only  as  have 
answered  contesting  the  plaintiff's  rights  in  the  premises, 
on  motion  of  E.  F.,  plaintiff's  attorney: 

It  is  now,  therefore,  hereby  ordered,  adjudged,  and 
DECREED,  that  the  plaintiff  have  judgment,  as  prayed  for 
in  his  complaint  herein,  against  the  defendants,  and  each 
and  all  of  them,  that  all  adverse  claims  of  the  defend- 
ants, and  each  of  them,  and  all  persons  claiming  or  to 
claim  said  premises,  or  any  part  thereof,  through  or  under 
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said  defendants,  or  either  of  them,  are  hereby  adjudged 
and  decreed  to  be  invalid  and  groundless,  and  that  the 
plaintiff  be  and  he  is  hereby  declared  and  adjudged  to 
be  the  true  and  lawful  owner  of  the  land  described  in 
the  complaint,  and  hereinafter  described,  and  every  part 
and  parcel  thereof,  and  that  his  title  thereto  is  adjudged 
to  be  quieted  against  all  claims,  demands,  or  pretensions 
of  the  defendants  or  either  of  them,  who  are  hereby 
perpetually  estopped  from  setting  up  any  claims  thereto, 
or  any  part  thereof.  Said  premises  are  bounded  and  des- 
cribed as  follows:  \Jiere  describe  the  premises^ 

And  it  is  hereby  further  ordered,  adjudged,  and  de- 
creed, that  the  plaintiff  do  have  and  recover  his  costs, 
hereby  taxed  at dollars,  against  the  following 

named  defendants: 

[Signature.] 
[Date.] 


91.  Efffeot  of  Decree. — If  plaintiff  prevail  in  an  action  to  quiet 
title,  a  decree  inserted  in  the  judgment,  enjoining  defendant  from  mak- 
ing any  further  contest  on  plaintiff's  title,  even  if  not  strictly  correct, 
does  not  injure  defendant.  Such  decree  does  not  preclude  defendant 
from  availing  himself  of  an  acquired  title.  (Reed  v,  Calderwood,  32 
Cal,  109.)    As  to  effect  of  decree,  see  Marshall  v,  Shafter,  32  Id,  176. 


JVo.  1081. 

yudgment  on  Verdict. 


[Title.] 


This  action  came  on  regularly  for  trial.  The  said 
parties  appeared  by  their  attorneys.  A  jury  of  twelve 
persons  are  regularly  impanneled  and  sworn  to  try  said 
action.    Witnesses  on  the  part  of  plaintiff  and  defendant 
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were  sworn  and  examined.  After  hearing  evidence,  the 
argument  of  counsel,  and  instructions  of  the  Court,  the 
jury  retired  to  consider  of  their  verdict,  and  subsequently 
returned  into  Court,  and,  being  called,  answered  to  their 
names,  and  say  they  find  a  verdict  for  the  plaintiff. 

Wherefore,  by  virtue  of  the  law,  and  by  reason  of  the 
premises  aforesaid,  it  is  ordered  and  adjudged,  that  said 
plaintiff  have  and  recover  from  said  defendant  the  sum 

of dollars,  with  interest  thereon  at  the  rate  of 

per  cent  per  month,  from  the  date  hereof  till  paid, 

together  with  said  plaintiff's  costs  and  disbursements 

incurred  in  this  action,  amounting  to  the  sum  of 

dollars. 

Judgment  rendered ,  1 8 . . . 


82.  Entry  by  Clerk. — When  trial  by  juiy  has  been  had,  judg- 
ment shall  be  entered  by  the  Clerk  in  conformity  to  the  verdict,  within 
twenty-four  hours,  unless  a  stay  has  been  granted.  {CaL  Pr,  Act,  §  1 97.) 
Where  there  is  no  question  as  to  the  proper  judgment  to  be  entered  on 
a  verdict,  the  judgment  should  be  entered  at  once,  without  waiting  for 
a  motion  for  new  trial.  (Hutchinson  v,  Bours,  13  CaL  51.)  If  the 
verdict  of  the  jury  fails  to  find  the  lien,  the  Court  cannot  render  a  judg- 
ment essentially  different  from  the  verdict,  and  the  judgment  so  far  will 
be  reversed.  (Walker  ».  Hauss-Hijo,  i  CaL  186.)  The  Court  will 
presume  after  a  verdict  that  facts  imperfectly  alleged  in  a  complaint 
have  been  proved,  but  it  will  not  presume  that  a  material  fact,  not  at  all 
stated,  has  been  proved.  (Barron  v.  Frink,  30  CaL  486.)  To  an 
attachment-execution  the  defendant  pleaded  payment,  and  also  a  special 
plea  that  an  authorized  committee  of  the  plaintiff,  a  corporation,  had 
received  a  sum  of  money  in  satisfaction  of  the  judgment;  no  question 
was  reserved.  The  juiy  found  for  the  defendant.  The  Court  entered 
judgment,  notwithstanding  the  verdict.  Held^  to  be  error.  (Conrad  v. 
Commercial  Ins.  Co.,  54  Penn,  373.)  If  the  second  plea  was  imma- 
terial, a  verdict  on  it  amounted  to  nothing;  it  should  have  been  met  by 
a  demurrer,  and  the  plea  of  payment  disposed  of  in  the  usual 
manner.    Id, 

35 
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JVo.  1032. 

Satisfaction  of  JudgmerU. 

[Title.] 

For  and  in  consideration  of  the  sum  of 

dollars,  to  me  paid  by ^,  the  defendant  in  the 

above  entitled  action,  full  satisfaction  is  hereby  acknowl- 
edged of  a  certain  judgment  rendered  in  said 

Court  in  the  said  action,  on  the day  of , 

A.D.  1 8 . . ,  in  favor  of ,  the  plaintiff  in  the  said 

action,  and  against  the  said  defendant,  for  the  sum  of 

dollars,  with  interest  thereon  from  the 

day  of ,  A.D,  i8 . . ,  at  the  rate  of  ... .  per  cent 

per  annum  until  paid,  together  with  said  plaintiff's  costs 

and  disbursements,  amounting  to  the  sum  of 

dollars,  and  recorded  in  Book  ....  of  Judgments,  at 

page And  I  hereby  authorize  the  .Clerk  of  said 

Court  to  enter  satisfaction  of  record  of  said  judgment  in 
the  said  action. 

E.F., 

[Date.]  Attorney  for  Plaintiff. 


93.  By  Levy,  under  Exeoution. — ^A  levy,  under  execution,  on 
sufficient  property  to  satisfy  it,  is  a  satisfaction  of  the  judgment  (Peo- 
ple V,  Chisholm,  8  CaL  30;  see,  also,  23  Id,  94;  see  CaL  Pr,  Aci^  § 
208.)  The  return  of  a  sheriff  indorsed  on  an  execution  placed  in  his 
hands  for  collection,  that  the  execution  is  satisfied  by  promissory  notes 
received  for  the  amount  due  on  it,  is  not  evidence  of  the  satisfaction  of 
the  judgment  on  which  it  was  issued,  nor  can  it  be  admitted  in  evidence 
as  tending  to  prove  a  satisfaction  of  the  same.  (Mitchell  v.  Hockett, 
25  CaL  542.)  The  plaintiff  in  an  execution  may  accept  of  promissory 
notes  by  a  special  agreement,  as  an  absolute  payment  of  the  same,  but 
the  agreement  must  be  proved  by  testimony  other  than  the  Sheriff's 
K  certificate.    Id, 
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94.  Part  Payment. — ^A  payment  of  part  of  the  amount  due  upon 
a  money  judgment,  under  an  agreement  that  it  shall  operate  as  satisfac- 
tion in  full,  will  not  discharge  the  judgment.  (Deland  v,  Hiett,  27 
Cal.  611.)  The  contrary  is  now,  however,  the  rule.  (See  S/a/.  ofCal, 
1867-8,  p.  31.)  Yet  a  memorandum  in  writing  must  be  made  of  the 
transaction. 


JVo.  10S8. 

Memorandum  of  Costs  and  Disbursements, 
[Title.] 

disbursements: 

Sheriff's  Fees $15  00 

Clerk's   Fees 20  00 

Witness'  Fees 46  00 

\Names  of  witnesses  must  be  given.^ 

Referee's   Fees ; .   50  00 

Notary   Fees 10  00 


State  of  California, 


City  and  County  of J  ss. 


] 


141    GO 


E.F,,  being  duly  sworn,  deposes  and  says: 

I.  That  he  is  one  of  the  attorneys  for  the  plaintiff  in 
the  above  entitled  action,  and,  as  such,  is  better  in- 
formed relative  to  the  above  costs  and  disbursements 
than  the  said  plaintiff. 

II.  That  the  items  in  the  above  memorandum  con- 
tained are  correct,  to  the  best  of  said  affiant's  knowledge 
and  belief,  and  that  the  said  disbursements  have  been 
necessarily  incurred  in  the  said  action. 

[Signature.] 
[yurat.] 
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95.  Amendment  of  Memorandum. — ^Under  Section  68  of 
the  California  Practice  Act,  the  Court  may  allow  amendment  of  a  bill 
of  costs  and  the  affidavit  accompanying  it.  Bumham  v.  Hays,  3 
Cal.  115. 

96.  Affidavit. — ^The  affidavit  by  the  attorney  of  the  party,  ac- 
compan3ring  the  bill  of  costs,  is  good  under  the  Statute.  Id,;  Bum- 
ham  V,  Hays,  3  CaL  115. 

97.  Attorney's  Fees. — ^The  measure  and  mode  of  compensa- 
tion of  attorneys  and  counselors  shall  be  left  to  the  agreement,  express 
or  implied,  of  the  parties.  But  there  shall  be  allowed  to  the  prevail- 
ing party  in  any  aaion  in  the  Supreme  Court,  District  Courts,  and 
County  Courts,  his  costs  and  necessary  disbursements  in  the  action  or 
special  proceeding  in  the  nature  of  an  action.  {CaL  Pr,  Act^  §  494;  N,F. 
Code,  §  303.)  An  attorney  has  no  lien  upon  a  judgment  recovered  by  him  in 
favor  of  his  client  for  a  quantum  /n^»i'/compensation  for  his  services.  Such 
lien  extends  only  to  costs  given  by  statute,  {Ex  park  Kyle,  i  CaL 
331.)  A  lien  of  the  attorney  for  his  costs  was  settled  by  this  Court  in 
{Ex  parte  Kyle,  i  CaL  331 ;  and  Mansfield  v,  Dorland,  2  CaL  507;)  and 
not  allowed.    Russell  v,  Conway,  11  CaL  103. 

98.  Filing  Memorandum. — See  Gray  z;.  Gray,  11  Cal,  341; 
Bumham  v.  Hays,  3  Cal,  115;  Gregorys.  Haynes,  21  Cat,  443;  Ex 
parte  Burrill,  24  CaL  350;  Chapin  v,  Broder,  16  Cal,  403. 

99.  Returning  Costs. — If  items  are  included  in  the  bill  of  costs 
which  are  not  properly  taxable,  it  affords  no  just  ground  for  refusing  to 
issue  an  execution  or  recalling  one,  but  the  remedy  is  by  motion  to 
re-tax.  (Meeker  v,  Harris,  23  Cal,  285;  see  Burnham  v.  Hays,  3 
Cal,  115.)  If  the  Court  adds  to  the  judgment  the  costs  of  the  prevail- 
ing party  after  the  time  for  filing  the  same  has  expired,  and  after  an 
appeal  has  been  perfected,  the  error  can  only  be  corrected  by  an  appeal 
from  the  order.  (Jones  v.  Frost,  28  CaL  245.)  Where  costs  on 
appeal  to  the  Supreme  Court  are  not  entered  on  the  judgment  docket 
in  the  court  below,  they  do  not  become  a  lien  on  property  until  the 
levy  of  an  execution.    Chapin  v.  Broder,  1 6  Cal,  403. 

COSTS,  WHEN  ALLOWED. 

100.  AUo'W'anoe,  when  Discretionary. — ^The  allowance  of 

costs  rests  in  discretion  of  the  Court  of  original  jurisdiction.    And 
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'  where,  on  sustaining  a  demurrer  to  a  complaint,  on  the  ground  that 
the  complaint  did  not  state  facts  sufficient  to  constitute  a  cause  of  action, 
the  Court  gave  judgment  for  the  defendant  for  full  costs,  including  a 
jury  fee :  Held,  no  such  abuse  of  discretion  as  to  warrant  interference 
by  the  Supreme  Court.  (Harvey  v,  Chilton,  11  Cal.  119.)  The 
Supreme  Court  will  only  review  the  ruling  of  an  inferior  court  in  the 
matter  of  costs  upon  an  appeal  from  the  judgment  in  the  case.  Votan 
V.  Reese,  20  CaL  90. 

IN   PARTICULAR    CASES. 

lOL  Olalm  and  Delivery. — ^In  an  action  to  recover  possession 
of  personal  property,  if  the  plaintiff  takes  the  property  at  the  com- 
mencement of  the  action,  and  the  defendant  prays  a  return  of  it,  and 
the  defendant  was  entitled  to  the  property  at  the  commencement  of 
the  action,  but  his  right  has  seized  and  vested  in  the  plaintiff  before 
trial,  the  judgment  should  leave  the  property  in  plaintiff's  possession, 
but  award  costs  to  defendant.  O'Conner  v,  Blake,  29  Cal.  312;  Edgor 
V,  Gray,  5  Cal,  267. 

102.  Clerk's  Duty. — ^After  a  judgment  is  entered  and  the 
record  completed,  the  Clerk  has  no  power  to  fill  up  the  blank  left  for 
costs.  His  authority  terminates  with  the  entry  of  the  judgment,  and 
the  Court  alone,  on  motion  to  amend,  is  competent  to  relieve  where 
costs  are  omitted.  Chapin  v,  Broder,  16  CaL  403;  McMillan  v, 
Vischer,  14  Cal.  241. 

103.  Costs  are  Part  of  Judgment. — Costs  are  included  in 
and  constitute  a  part  of  the  judgment,  and  hence,  though  ascertained 
and  adjudged  by  the  Court  after  an  entry  of  the  judgment  by  the  Clerk 
may  have  been  made,  yet  the  law  considers  such  action  of  the  Court  as 
having  preceded  the  final  judgment.  (Lasky  v,  Davis,  33  CaL  667.) 
The  Statute  does  not  say  that  the  costs  shall  in  all  cases  become  a  lien, 
but  that  in  that  case — 1>.  when  they  are  included  and  specified  in  the 
judgment — they  become  a  lien.  Hihn  v.  Parkhurst,  CaL  Sup,  C/., 
OcL  T.,  1869. 

104.  Syeotment. — If  the  plaintiff  in  ejectment  recovers  judg- 
ment, he  is  entitled  to  the  costs,  although  his  recovery  is  for  only  a  por- 
tion of  the  demanded  premises,  and  the  defendant  recovers  judgment 
for  the  residue.  Haven  v.  Dale,  30  CkU,  547;  cited  in  Lawton  v, 
Gordon,  34  CaL  36. 
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105.  Foreclosure  of  Mortgage. — ^A  mortgage  contained  a 
stipulation  for  all  the  costs  of  foreclosure,  including  counsel  fees,  not 
exceeding  five  per  cent,  of  the  amount  due.  Heldy  that  the  limitation 
of  five  per  cent,  is  intended  to  apply  to  counsel  fees  alone,  and  that  the 
complainant  would  be  entitled  to  recover  the  whole  of  his  costs  by 
operation  of  the  Statute  and  independent  of  any  stipulation.  Gronfier 
V.  Mintum,  5  Cal,  492;  Luning  v,  Brady,  10  Cal,  z^'j, 

106.  In  Equity. — Costs  in  equi^  are  always  in  the  discretion  of 
the  Court,  and,  whether  granted  or  withheld,  are  but  as  incidents  to, 
and  no  part  of  the  relief  sought.     Gray  v,  Dougherty,  25  CaL  282. 

107.  Injunction. — In  this  case,  suit  for  damages  to  a  mining 
claim  and  for  an  injunction,  plaintiffs  had  judgment  for  one  hundred 

dollars,  and  costs  taxed  at dollars,  a  perpetual  injunction 

being  granted  also.  After  the  judgment  was  entered,  plaintifis  moved 
that  costs  for  the  trial  be  allowed.  Motion  denied,  except  as  to  the 
costs  accrued  by  reason  of  the  injunction  granted.  Hdd^  that  this  is  a 
case  where  the  allowance  of  costs  is  in  the  discretion  of  the  court  below. 
Esmond  v.  Chew,  17  CaL  336. 

108.  Money  or  Damages. — Costs  of  a  suit  form  no  part  of  the 
matter  in  dispute,  and  an  appeal  does  not  lie  to  the  Supreme  Court 
where  the  amount  involved  is  less  than  two  hundred  dollars,  although 
the  costs  added  thereto  may  increase  it  beyond  that  sum.  Dumphy  v. 
Guindon,  13  CaL  30;  overruling  Gordon  v,  Ross,  2  Id,  157;  see  Za- 
briskie  v,  Torrey,  20  Id,  174;  and  Meeker  v,  Harris,  23  Id,  286; 
Stoddard  v.  Tread  well,  29  /^.  281. 

109.  On  Appeal. — ^The  judgment  of  the  Supreme  Court  on 
appeal,  and  costs  consequent  thereon,  is  final,  and  the  District  Court 
has  no  authority  to  prevent  immediate  execution  of  the  judgment  of 
this  Court  so  remitted.  (City  of  Maiysville  v,  Buchanan,  3  CaL  212.) 
The  Clerk  of  the  Supreme  Court,  in  entering  up  the  judgment,  adds 
the  words  "  with  costs,"  and  annexes  to  the  remittitur  a  copy  of  the 
bill  of  costs  filed;  these  words  are  a  sufficient  awarding  of  costs  for  the 
clerk  below  to  issue  an  execution.  (/^.)  The  costs  on  appeal,  or 
properly  the  costs  in  this  Court,  and  the  cost  of  making  up  the  appeal 
in  the  court  below,  including  the  costs  of  making  out  the  transcript  and 
the  costs  of  the  former  trial,  abide  the  event  of  the  suit.  (Gray  v. 
Gray  and  Eaton  v.  Palmer,  11  CaL  341;  Ex  parte  Burrill,  24  CaL 
350.)    Case  where  each  party  was  made  to  pay  his  own  costs  on 
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appeal.  (Bradbury  v.  Barnes,  19  Cal,  120.)  Case  where  costs  of 
motion  in  Supreme  Court  were  not  allowed.  (Swain  v.  Naglee,  19 
Cal.  127.)  Case  where  appellant  paid  costs  in  Supreme  Court  Jun- 
german  v.  Bovee,  19  Cal,  354. 

110.  On  Judgment  Affirmed  in  Part  and  Reversed  In 
Part. — ^Where  a  judgment  was  affirmed  in  part  and  reversed  in  part, 
the  respondent  was  allowed  his  costs  in  the  court  below,  but  was  re- 
quired to  pay  the  costs  of  the  appeal.  (Cole  v,  Swanston,  i  Cal,  51.) 
Judgment  may  be  affirmed  as  to  a  mandamus,  but  reversed  as  to  costs. 
McDougall  V,  Roman,  2  Cal,  80. 

HI.  On  Judgment  Modified. — ^Where  a  judgment  of  the 
Court  was  incorrect  in  part,  the  appellate  court  ordered  the  court  below 
to  modify  ils  judgment  accordingly,  and  the  appellants  recovered  the 
costs  of  their  appeal.    Welch  v,  Sullivan,  8  Cal,  512. 

112.  On  Ne-w  Trial  A-warded. — ^When  a  judgment  for 
plaintiff  is  refused  by  the  appellate  court,  and  a  new  trial  is  awarded^ 
if  plaintiff  recovers  judgment  on  the  second  trial,  he  is  entitled  to  his 
costs  in  the  court  below  incurred  on  the  first  trial.  Stoddard  v.  Tread- 
well,  29  Cal,  281. 

118.  On  Judgment  Reversed. — ^Where  a  judgment  is  reveised 
by  the  Supreme  Court,  and  the  case  remanded  for  further  proceedings, 
and  costs  are  awarded  in  general  terms,  the  costs  awarded  include  only 
the  costs  made  on  the  appeal  to  the  Supreme  Court.  The  costs  of  the 
former  trial  abide  the  event  of  the  suit.  (Ex  parte  Burrill,  24  Cal. 
350.)  Where  the  judgment  below  is  reversed  on  appeal,  and  a  new 
trial  had,  the  costs  of  the  first  trial  are  part  of  the  final  bill  of  costs. 
(Vischer  v.  Webster,  13  Cal,  58.)  Appellant  made  to  pay  costs^ 
although  the  judgment  is  reversed.  (Reniff  v,  Cynthia,  j8  Cal,  669.) 
If  no  motion  be  made  in  the  court  below  to  correct  a  clerical  error 
disclosed  by  the  pleadings,  the  error  will  be  corrected  in  the  Supreme 
Court  at  appellant's  cost.  (Tryon  ».  Sutton,  13  Cal.  491.)  If  any  one 
or  more  of  the  parties  desire  a  modification  of  the  judgment  as  to  costs^ 
the  proper  application  should  have  been  made  within  the  ten  days 
allowed  for  filing  a  petition  for  a  rehearing.  (Gray  ».  Gray,  1 1  Cal. 
341.)  Defendants  below  and  appellants  here,  on  the  main  question,  to 
wit:  the  injunction,  required  to  pay  costs  in  this  Court  on  both  appeals. 
Jungerman  v.  Bovee,  19  Gz/.  355. 
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114.  On  Remittitur. — The  party  responsible  for  erroneous  pro- 
ceedings after  the  rtmiitUur  has  been  sent  down  from  the  Supreme 
Court,  must  pay  the  costs  of  those  proceedings,  and  the  costs  conse- 
quent on  a  second  appeal  caused  by  them.  (Ai^enti  v.  City  of  San 
Francisco,  30  CaL  458. )  When  a  judgment  is  reversed  by  the  Supreme 
Court,  and  the  case  remanded  for  further  proceedings,  and  costs  are 
awarded  in  general  terms,  the  costs  awarded  include  only  the  costs 
made  on  the  appeal  to  the  Supreme  Court;  the  costs  of  the  former  trial 
abide  the  event  of  the  suit.  (Ex  parte  Burrill,  24  Id,  350.)  If  the 
printed  transcript  in  the  Supreme  Court  is  unnecessarily  long,  the  party 
responsible  for  this  will  be  adjudged  to  pay  the  costs  of  printing  thus 
unnecessarily  incurred.  (People  v,  Holden,  2%  Id,  129.)  The  clerk 
of  the  court  below  can  issue  an  execution,  if  required  by  the  prevailing 
party,  for  the  costs  included  in  the  memorandum  and  the  costs  of  the 
Clerk  of  the  Supreme  Court,  as  certified  by  him  or  the  remittitur.  Ex 
parte  Burrill,  24  Id,  35a 

115.  Bight  of  Use  of  Water.— In  an  action  to  tiy  the  right  of 
the  use  of  water,  and  for  damages  for  diverting  it,  where  the  amount 
for  which  judgment  is  given  is  less  than  two  hundred  dollars,  it  will 
carry  costs.  Marius  v,  Bicknell,  10  Cat,  217;  Vautan  v,  Reese,  20 
Id,  90. 


PART  TENTH. 

New  Trial. 


CHAPTER  L 


NEW   TRIAL   IN   GENERAL. 


1.  A  new  trial  is  a  re-exam ination  of  an  issue  of 
fact  in  the  same  Court,  after  a  trial  and  decision  by  a 
jury,  court,  or  referee.  {CaL  Pr.  Act,  §  192;  Laws  of 
Nevada y  §  192;  Oregon,  §  231;  Idaho,  §  195;  Arizona, 
§  194;  Wash.  Ter.  §  242.)  At  common  law,  new  trial 
is  defined  to  be  **  a  re-examination  of  an  issue  of  fact 
before  a  court  and  jury,  which  had  been  tried  at  least 
once  before  the  same  court  and  jury. ' '  {Hilliard on  New 
Trials,  i.)  It  is  said  **  the  origin  of  the  practice  of 
granting  new  trials  is  concealed  in  the  night  of  time." 
In  modern  practice,  as  well  as  in  former  times,  new  trials 
are  granted  for  the  purpose  of  more  fully  securing  to 
the  parties  litigant  complete  justice. 

2.  New  trials  are  granted  on  the  theory:  First, 
That  at  the  former  trial  there  was  some  error  of  law 
committed  by  the  Court;  or,  Second,  That  at  the  former 
trial  some  evidence  material  to  the  issue  was  not 
presented,  the  existence  of  which  testimony  being 
then  unknown   to   the   party  making  the   application 
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for  a  new  trial,  or  at  the  time  beyond  his  control, 
and  which  testimony  is  not  cumulative  in  its 
character;  or,  Third,  Surprise  whereby  the  rights  of  the 
parties  were  materially  affected  at  the  former  trial.  In 
other  words,  new  trials  are  granted  for  errors  of  the 
Judge  in  matters  ollaw,  and  errors  of  the  jury  in  matters 
o{  fact.  (Bachill  v.  Phillips,  i  Hentpst,  23.)  And  in 
any  event,  a  new  trial  must  be  granted  for  some  matter 
outside  of  the  record.  1 9  Geo.  i ;  Warren  v.  Litchfield, 
7  Greenlf.  69. 

3.  The  law  presumes  the  verdict  to  be  correct,  and 
hence  the  party  excepting  must  show  clearly  that  the 
former  decision  was  wrong.  Error  must  distinctly  ap- 
pear, and  not  be  left  shadowed  in  doubt.  When,  for  in- 
stance, there  are  more  issues  than  one  submitted,  one 
good,  and  the  rest  bad,  and  a  general  finding,  the  pre- 
sumption is  that  the  jury  disregarded  the  immaterial 
issue,     miliar d  on  New  Trials y  1 7. 

4.  When  a  party  desires  to  show  that  a  judge  ruled 
erroneously,  it  must  be  made  to  appear:  First,  What 
rulings  were  made.  Second,  That  they  were  excepted 
to.  Third,  Wherein  they  were  erroneous.  Fourth, 
The  materiality  of  the  ruling;  for  unless  the  error  had 
some  influence  in  determining  the  verdict,  no  wrong  is 
done,  and  a  new  trial  should  not  be  granted.  {Hilliard 
on  New  Trials,  18.)  Fifth,  An  exception  against  the 
weight  of  evidence  is  not  good  unless  it  clearly  appear 
that  all  the  evidence  is  in  the  record.  {Id.  21.)  All 
these  are  general  propositions  which  are  in  this  State 
authoritatively  settled  by  our  Statute,  and  the  decisions 
of  our  courts.  When  a  judgment  and  verdict  are  in 
accordance  with  the  evidence,  and  there  is  no  substan- 
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rial  conflict  in  it  upon  any  material  issue,  and  no  error 
has  intervened,  the  Court  has  no  right  to  grant  a  new 
trial,  and  if  it  do  so  its  order  will  be  set  aside  as  un- 
authorized.    Lawrence  v.  Burnham,  4  Nev.  •361. 

5.  When  a  suit  has  been  regularly  prosecuted  to 
judgment,  and  substantial  justice  has  been  done,  the  par- 
ties are  not  entitled  to  invoke  the  interposition  of  the 
Court  for  the  purpose  of  having  the  cause  re-tried  and 
again  determined,  at  the  expense  of  the  public,  and  to 
the  delay  of  other  suitors,  although  both  of  the  litigants 
join  in  the  application.  (Nichols  v.  Sixth  Avenue  R.R. 
Co.,  10  Bosw.  260.)  It  is  useless  to  put  parties  to  the 
additional  trouble  and  expense  of  a  new  trial,  when  it  is 
clearly  seen  that  after  a  protracted  litigation  the  result 
must  be  the  same.  Tohler  v.  Folsom,  i  Cal.  213; 
Smith  V.  Compton,  6  Id.  26;  Sunol  v.  Hepburn,  i 
Id.  285. 

6.  A  new  trial  cannot  be  granted  imtil  there  has  been 
a  determination  of  the  issues.  (Putnam  v.  Crombie,  34 
Barb.  232.)  Where  a  new  trial  is  ordered,  and  the 
order  is  based  upon  a  decision  determining  the  princi- 
ples of  law  which  govern  the  action,  the  new  trial  must 
be  conducted  in  accordance  with  the  principles  thus  de- 
termined. (Hubbard  v.  Sullivan,  18  Cal.  508;  Leese  v. 
Clark,  20  Cal.  387;  Saule  v.  Ritter,  20  Cal.  522;  Table 
Mt.  Tunn.  Co.  v.  Stranahan,  21  Cal.  548;  Heirs  of  Nieto 
V.  Carpenter,  21  Cal.  455;  Mitchell  v.  Davis,  23  Cal. 
381;  Moore  v.  Murdock,  26  Cal.  524;  Lucas  v.  San 
Francisco,  28  Cal.  591;  Estate  of  Pacheco,  29  Cal.  224; 
Mulford  V.  Estudillo,  32  Cal.  131;  Kiles  v.  Tubbs,  32 
Cal.  332;  Argenti  v.  Sawyer,  31  Cal.  414.)  A  new 
trial  cannot  be  prosecuted  pending  an  appeal  from  an 
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order  granting  the  same.  (Ford  v.  Thompson,  19  Col. 
118.)  Where  judgment  of  the  appellate  court  directs 
the  court  below  what  judgment  to  render,  a  new  trial  is 
not  authorized.  Argenti  v.  City  of  San  Francisco,  30 
CaJ.  458. 

POWER   or   COURT  TO   GRANT. 

7.  The  courts  of  the  United  States  are  empowered 
to  grant  new  trials  in  cases  where  there  has  been  a  trial 
by  jury,  for  reasons  for  which  new  trials  have  usually 
been  granted  in  the  courts  of  law;  and  to  establish  all 
necessary  rules  for  the  orderly  conducting  business  in 
the  said  courts,  not  repugnant  to  the  laws  of  the  United 
States.  {Act  of  Cong.^  Sept.  24,  1789,  §  17;  i  Stat,  at 
L.  83;  I  Bright.  792.)  So,  in  actions  for  the  recovery 
of  a  penalty,  although  the  verdict  was  in  favor  of  the 
defendant. 

8.  On  a  reversal  of  a  judgment,  in  an  action  brought 
by  a  writ  of  error  from  a  district  court,  the  circuit  court 
of  another  State  may,  if  justice  require  it,  award  a  venire 

facias  de  novo  triable  at  the  bar  of  such  circuit  court, 
according  to  the  provisions  of  Section  24  of  the  Act  of 
Sept.  24,  1789,  above  mentioned.  {Dougl.  722;  Cowp. 
87;  3  yohns.  443;  5  Mass.  391;  Id.  407;  5  Cranch, 
281;  did.  268;  Id.  274;  Id.  285;  and  disapproving  2 
Strange,  1,055;  see  United  States  v.  Sawyer,  i  Gall. 
86;  United  States  v.  Wonson,  Id.  5;  United  States  v. 
Harding,  i  Wall.  jr.  C.  Ct.  127;  S.C.,  6  Pa.  Law 
J?l  14;  United  States  v.  Macomb,  5  McLean,  286;  and 
see  United  States  v.  Taylor,  4  Cranch  C  Ct.  238.)  If 
the  judge  of  a  district  or  circuit  co4irt  die,  his  successor 
has  power  to  grant  a  new  trial.  Life  and  Fire  Ins.  Co. 
of  N.Y.  V.  Wilson,  8  Pet.  291. 
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9.  The  power  of  a  court  of  common  law  to  grant 
new  trials,  and  the  grounds  upon  which  it  may  be 
granted,  explained.  (United  States  v.  Thirteen  hundred 
and  sixty- three  bags  of  merchandize,  2  Sprague  U.S. 
85;  S.C,  15  Law  Rep.  {^N.S.)  600.)  The  Legislature 
has  no  power  to  grant  a  new  trial  or  re-open  a  judg- 
ment in  an  action  litigated  between  individuals.  People 
V.  Frisbie,  26  Cal.  135. 

ID.  The  Court  has  power  to  set  aside  report  of 
referee,  and  grant  a  new  trial,  on  the  ground  that  evi- 
dence before  referee  did  not  justify  his  decision. 
(Cappe  V.  Brizziolara,  19  Cal.  607.)  Or  for  any  reason 
that  would  be  sufficient  to  set  aside  the  award  of  an 
arbitrator.  (Headley  v.  Reed,  2  Cal.  322.)  Or  the 
verdict  of  a  jury.  (McHenry  v.  Moore,  5  Cal.  90.) 
But  not  unless  exceptions  are  embodied  in  the  report 
of  the  referee.  Tyson  v.  Wells,  2  Cal.  122;  Grayson 
V.  Guild,  i^  Id.  122;  Branger  z/.  Chevalier,  9  Cal.  353; 
Butte  V.  Morgan,  19  //.  609. 

1 1 .  The  County  Court  has  power  to  grant  a  new 
trial.  (Dickenson  v.  Van  Horn,  9  Cal.  207.)  The  ap-  , 
pellate  power  of  the  Supreme  Court  over  the  County 
Court  could  not  be  properly  or  efficiently  exercised 
unless  the  power  to  grant  a  new  trial  existed  in  the 
County  Court.  (See  Dorsey  v.  Barry,  24  Cal.  455.) 
But  the  County  Court  has  no  power  to  grant  a  new 
trial,  in  a  special  case,  to  contest  an  election  under  the 
Statute.  (Cosgrave  v.  Howland,  24  Cal.  457.)  That 
such  proceedings  are  special  cases,  (Keller  v.  Chap- 
man, 34  Cal.  640.)  A  mandamus  will  not  lie  to  com- 
pel a  county  judge  to  try  a  cause,  on  the  ground  that  he 
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has  improperly  dismissed  the  appeal  taken  from  a  jus- 
tice s  court.     People  v.  Weston,  28  Col.  639. 

12.  A  new  trial  may  be  granted  by  a  justice  of  the 
peace,  on  motion,  within  two  days  after  entry  of  judg- 
ment. {Cai.  Pr.  Act,  §  622.)  Causes  for  application 
and  proceedings  thereon,  see  [Id.  §  622,  et  seq.)  On 
appeal  from  the  Justice  s  Court  to  the  County  Court  on 
questions  of  law  alone,  if  a  new  trial  be  ordered,  it  should 
take  place  in  the  County  Court.  People  v.  Frelon,  8 
CaL  517. 

IN   EQUITY   CASES. 

1 3.  The  Practice  Act  applies  as  well  to  legal  as  to 
equitable  actions,  and  a  court  may,  of  its  own  motion, 
set  aside  the  verdict  of  a  jury,  when  clearly  and  palpa- 
bly against  the  evidence.  (Duff  v.  Fisher,  15  Col. 
375.)  The  practice  is  the  same  in  all  cases.  (Green 
V.  Butler,  26  CaL  599.)  As  there  is  no  substantial  dif- 
ference between  a  re-hearing  in  an  equity  case  and  a 
new  trial  in  a  law  case.  (Riddle  v.  Baker,  13  CcU. 
295.)  And,  where  equity  seems  to  demand  it,  the  case 
will  be  remanded  for  a  new  trial.  (Lanfear  v*  Harper, 
16  La.  An.  382.)  But  they  will  interfere  with  great 
caution.     Meredith  v.  Johns,  i  Hem.  &  M.  585. 

14.  It  is  a  well  established  rule  that  equity  never 
will  grant  a  new  trial  of  a  matter  which  has  been  de- 
termined in  a  court  of  law;  it  being  a  matter  over  which 
the  court  of  law  has  full  jurisdiction.  (Green  v.  Robin- 
so^;l,  5  How.  Miss.  80.)  But  where  injustice  is  done 
by  a  final  judgment,  without  default  of  defendant  therein 
in  pleadings,  or  producing  evidence,  equity  will  inter- 
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fere.  Or  the  chancellor  may  direct  a  new  trial  at  law, 
on  sufficient  reason  being  shown,  and  for  failaure  to 
apply  to  the  common  law  judge,  (Hunt  v.  Boyier,  i 
y.  y.  Marsh.  484.)  So,  a  new  trial  at  law  was 
decreed  where  the  officer's  return  had  been  altered. 
Chambers  v.  Handley,  4  Barb.  284. 

15.  Chancery  will  not  order  a  new  trial  at  law  in 
favor  of  a  party  who  has  neglected  to  apply  at  law, 
except  under  very  special  circumstances.  (Faltz  v. 
Paurie,  2  Desau.  U.S.  40;  Hill  v,  McNeill,  8  Porter 
U.S.  432;  Gales  v.  Shipp,  2  Bibb.  U.S.  241;  Patterson 
V.  Matthews,  3  Bibb.  U.S.  80.)  A  party  cannot  main- 
tain an  action  in  a  court  of  equity,  to  obtain  a  new  trial 
in  a  court  of  law,  without  showing  that  he  had  no  opor- 
tunity  to  move  for  a  new  trial  in  the  law  court,  by 
reason  of  mistake,  accident  or  surprise,  unaccompanied 
by  any  fault  or  negligence  on  his  part.  (Mastich  v. 
Thorp,  29  CaL  444;  Faulkner  v.  Harwood,  6  Rand. 
US.  125;  Cummins  v.  Kennedy,  4  y.y.  Marsh.  642; 
Harrison  v.  Harrison,  i  Litt.  137.)  Or  where  no  cir- 
cumstances of  fraud  are  shown.  (Boland  v.  Thornton, 
12  Cal.  441;  Mastich  z/.  Thorp,  29  CaL  444;  Boston  v. 
Haynes,  33  CaL  31;  Land  v.  Elliott,  i  S.  &  M.  608; 
Herring  v.  Winans,  1  S.  &  M.  Ch.  466.)  Or  unless 
the  judgment  was  obtained  through  fraud,  accident,  or 
mistake,  unconnected  with  negligence  or  inattention  on 
the  part  of  the  judgment-debtor.  Day  v.  Welles,  3 1 
Conn.  344. 

16.  A  purchaser  of  land  during  pendency  of  suit 
against  grantor  for  its  recovery,  with  notice  of  suit 
pending,  who  neglects  to  defend  it  till  judgment  is  ren- 
dered, and  then  neglects  to  move  for  a  new  trial,  can- 
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not  obtain  a  new  trial  in  a  court  of  equity.  (Mastick  v. 
Thorp,  29  Cal.  444.)  An  application  made  in  a  court 
of  equity  for  a  new  trial,  on  the  ground  that  the  defend- 
ant was  defaulted,  and  thereby  prevented  from  maintain- 
ing a  claim  in  set-off,  will  be  referred,  if  it  does  not  ap- 
pear that  he  is  in  danger  of  losing  his  claim.  Clute  v. 
Ewing,  21  Texas^  679. 

17.  A  court  of  equity  should  not  grant  a  new  trial 
at  law  upon  the  ground  that  a  party  was  deprived,  with- 
out fault  on  his  part,  of  his  remedy,  by  writ  of  error  to 
correct  erroneous  rulings  on  the  first  trial,  when  no 
error  in  the  judgment  at  law  appears  on  the  record. 
(Parker  2/.  Home,  38  Miss.  215.)  So,  error  in  that 
prejudice  is  not  a  ground  of  complaint.  (McKay  v. 
Leonard,  17  lowa^  569.)  Where  a  party  moves  for  a 
new  trial  and  fails,  he  cannot,  on  the  same  facts,  go  into 
equity  to  enjoin  the  judgment  rendered.  Collins  v. 
Butler,  14  Cal.  223;  Bolan  z/.  Thornton,  \2  Id.  441; 
Mastick  v.  Thorp,  29  Cal.  444. 

GRANTING   MOTION   DISCRETIONARY. 

18.  Motions  for  new  trial  are  addressed  to  the 
sound  discretion  of  the  Court,  and  are  granted  or  de- 
nied, not  as  matter  of  strict  right,  but  as  the  substantial 
justice  of  the  case  may  appear  to  require.  {N.  Y.,  Code^ 
§  264,  Subd.  4;  18  Wend.  79;  20  Id.  658;  2  N.Y.  563; 
3  Barb.  Ch.  371;  2  Daniels  Ch.  1,307;  Drake  v. 
Palmer,  2  Cal.  177;  aff'd  in  Hastings  v.  Steamer  "  Uncle 
Sam,"  10  Cal.  341;  Cooke  v.  Stewart,  Id.  353;  Speck 
V.  Hoyt,  3  Cal.  413;  Watson  v.  McClay,  4/fl^.  288;  Duel 
V.  Bear  River  and  Auburn  Mining  Co.,  5  Id.  84;  Han- 
son V.  Barnhisel,  w  Id.  340;  Peters  v.  Foss,    16  Id. 
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357;  Smith  z/.  Richmond,  15  Cal.  501;  Nooney  z/.  Ma- 
honey,  30  Cal.  226;  O'Brien  v.  Brady,  23  CaL  243; 
Burnett  v.  Whitesides,  15  Id.  36;  Quinn  v.  Kenyon,  22 
Id.  82;  Weddle  v.  Stark,  10  Cod.  301;  Lestrade  v^ 
Barth,  17  CaL  285;  Hall  z^.  Bark  '* Emily  Banning,'*  33 
CaL  525;  McKnight  v.  Wells,  i  Mo.  13;  Singleton  z;. 
Mann,  3  Mo.  464;  Rennick  v.  Walon,  7  Mo.  292;  Clay- 
ton V.  Yarrington,  33  Barb.  145;  State  v.  Anderson, 
19  Mo.  241;  Piatt  V.  Munroe,  34  Barb.  291;  Housee 
V.  Hammond,  39  Barb.  96;  Gore  v.  Moses,  i  Wash.  T. 
13;  compare  Davis z;.  Glascow,  Burn.  (  Wis.)  8;  New- 
by  V.  Terr,  of  Oregon,  i ;  Or.  T.  163;  Matter  of  Marsh, 
6  Law  Rep.  67;  Roots  v.  Brown,  i  Bibb.  U.S.  354; 
McLanahan  v.  Universal  Ins.  Co.,  i  Pet.  U.S.  170; 
Calbreath  v.  Gracy,  i  Wash  C.  Ct.  198;  Denniston  v. 
McKeen,  2  McLean,  253;  United  States  v.  Martin,  Id. 
256;  Benedict  v.  Davis,  Id.  347;  Cherry  z/.  Sweeney, 
I  Crunch  C.  Ct.  530;  Lloyd  v.  Scott,  4  Id.  2o5; 
People  V.  Duchess  C.  P.,  20,  Wend.  658;  Shepherd  v. 
Brenton,  15  Iowa,  84;  Whitney  v.  Blunt,  Id.  283;  Mc- 
Nair  z'.  McComber,  Z/.  368;  McKay  z^.  Thornton,  Id. 
25;  Head  v.  Langworthy, /^.  235;  House  v.  Wright, 
22  Ind.  383;  Heimlin  v.  Fish,  8  Minn.  70;  Maroney 
V.  State,  Id.  218.)  Except  when  made  solely  on  excep- 
tions; (Farmers'  and  Mechanics'  Bank  v.  Whinfried,  24 
Wend.  419;)  or  on  the  ground  of  irregularity ;  and  even 
in  such  cases,  in  actions  of  an  equitable  nature,  see 
(Clayton  v.  Yarrington,  33  Barb.  145;  Forrest  v. 
Forrest,  25  N.Y.  501.)  A  court  is  not  bound  to 
grant  a  new  trial,  although  both  parties  desire  it. 
Phelan  v.  Rinz,  15  CaL  90;  Aiken  v.  Braen,  21  Ind. 
137;  Nichols  V.  Sixth  A  v.  R.R.  Co.,  10  Bosw.  260. 

19.     A  new  trial  should  not  be  granted  unless  the 
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evidence  strongly  preponderates  against  the  verdict. 
(Oldham  v.  Henderson,  4  Mo.  295;  Milliken  v.  Greer, 
5  Mo.  489;  Shobe  v.  Marris,  6  Id.  489;  Dooly  v.  Jin- 
nings,  6  Id.  61  \  Campbell  v.  Hood,  Id.  211;  Lackey  v. 
Lane,  7  Id.  220;  Henry  v.  Forbes,  7  Id.  455;  Tiffin  v. 
Forrester,  8  Id.  642;  Williams  v.  State,  9  Id.  268; 
Robbinsz;.  Alton  Ins.  Co.,  12  Id.  380;  Williams  v,  Bu- 
ker,  49  Maine,  427.)  Or  where  the  question  of  law 
was  adverse  to  the  verdict.  (Speck  v.  Hoyt,  3  Col. 
413.)  Or  where  errors  intervened  in  the  trial  of  a 
cause.  (Hastings  v.  Steamer  **  Uncle  Sam,"  10  Cal.  341.) 
Or  where  the  judgment  is  erroneous,  by  reason  of  a 
wrong  construction  given  to  the  description  of  land  in  a 
deed  in  evidence.  (Hicks  v.  Coleman,  25  Cal.  145; 
Piercy  v.  Crandall,  34  Cal.  334.)  So,  where  on  the 
trial  it  was  not  fully  disclosed  by  the  evidence  where 
the  initial  point  was  located  in  the  boundary  of  land,  a 
new  trial  was  ordered  for  a  more  full  disclosure. 
(Piercy  v.  Crandall,  34  Cal.  334.)  Or,  where  the  jury, 
without  particular  instructions,  returned  a  verdict  paya- 
ble in  gold  coin,  though  there  was  no  evidence  that  the 
defendant  promised  in  writing  to  pay  in  gold  coin,  a 
new  trial  was  granted.    Howard  v.  Roeben,  33  Cal,  399. 

20.  In  Indiana,  it  appears  that  in  a  civil  case,  only 
two  new  trials  can  be  granted  to  the  same  party  in  the 
cause,  upon  any  grounds  whatever.  (Roberts  v.  Robe- 
son, ?2  Ind.  456.)  The  Court  will  not  entertain  a  sec- 
ond application  for  a  new  trial  by  the  same  party  in  the 
same  suit,  unless  it  appears  or  is  shown  that  the  party 
did  not  know  or  could  not  have  known  the  grounds 
upon  which  the  second  application  rests  at  the  time 
the  former  application  was  submitted.  (Hays  v.  Ken- 
yon,  7  Rhode  Island.)     In  New  York,  in  actions  to  re- 
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cover  possession  of  lands,  the  grant  of  a  third  trial  is 
in  the  discretion  of  the  Court.  Wright,  v.  Milbank,  9 
Bosw.  672. 

COURT   MAY   IMPOSE    TERMS. 

21,  If  the  findings  are  not  sustained  by  the  evidence, 
in  a  question  of  damages,  the  Court  may  require  the 
plaintiff  to  remit  the  damages  or  submit  to  a  new  trial. 
(Carpentier  v.  Gardner,  29  Col,  160;  see  Benedict  v. 
Cozzens,  4  Id*  382.)  After  the  Court  grants  a 
new  trial  on  termsy  as  a  rule,  the  Court  above 
will  not  interfere  in  these  matters.  {Hilliard  on 
New  Trial,  53.)  The  terms  upon  granting  new 
trials  are  peculiarly  within  the  discretion  of  the 
Court,  ^ith  the  exercise  of  which  the  appellate  court 
will  not  interfere,  except  on  a  clear  showing  of  abuse 
or  grossly  unreasonable  terms.  (Rice  v.  Gashirie,  13- 
CaL  54;  Battelle  v.  Connor,  6  Id.  140.)  Reduction  of 
verdict.  (Harrison  v.  Peabody,  34  CaL  179;  Chapin 
Vn  Bourne,  8  Id.  296;  Rice  v.  Gashirie,  13  Id.  53;  Ben- 
edict V.  Cozzens,  4//.  381.)  Remission  of  damages. 
(Patterson  v.  Ely,  19  //.  28;  Carpentier  v.  Gardener, 
29  Id.  160.)  On  payment  of  costs.  (Tyson  v.  Wells, 
I  Id.  378;  Overing  v.  Russell,  28  How.  Pr.  151;  see, 
also.  East  Riv.  Bk.  v.  Hoyt,  22  Id.  478;  North  v.  Ser- 
geant, 33  Barb.  350;  Kelly  v.  Upton,  12  How.  Pr.  140; 
Zimmerman  v.  Marchland,  23  Ind.  474.)  It  seems  to 
be  the  rule  in  England,  if  a  new  trial  is  allowed  on  a 
question  of  merits y  costs  will  be  allowed,  but  otherwise 
if  allowed  for  irregularity.  {Hilliard  on  New  Trial, 
53.)  So,  if  payment  of  costs  be  made  a  condition  pre- 
cedent, and  it  is  not  done  in  the  time  prescribed,  the 
judgment  remains  in  force.  {Id.  53;  15  III.  380;  6 
Texasy  i99-)     Where  a  party  complies  with  the  terms 
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imposed,  and  avails  himself  of  the  order,  he  cannot  after- 
wards  question  its  correctness.  Battelle  v.  Connor,  6 
Cal.  140. 

22.  In  New  York,  where  a  new  trial  is  granted  to 
plaintiff,  he  must  proceed  to  trial  without  notice  from  the 
defendant,  or  he  may  be  nonsuited.  (Jackson  v.  John- 
son, 7  Cow.  419;  distinguishing  9  yohns.  265;.  Mottran 
V.  Mills,  I  Sandf.  671.)  Or  the  defendant  may  enter  the 
rule  granted  to  plaintiff,  if  plaintiff  delays.  (Gale  v. 
Hoysradt,  3  How.  Pr.  47.)  But  if  defendant  obtains 
an  order  for  a  new  trial,  he  must  serve  copy  of  rule  upon 
plaintiff.     Jackson  v.  Wilson,  9  Johns.  265. 


CHAPTER  II. 

PROCEEDINGS   ON   MOTION   FOR    NEW  TRIAL 

I .  There  are  three  distinct  steps  recognized  by  the 
California  Practice  Act  (§  195)  in  a  proceeding  to  ob- 
tain a  new  trial,  for  the  taking  of  which,  except  the  last 
a  particular  period  of  time  is  allowed:  Firsts  A  notice 
of  intention  to  move  for  a  new  trial ;  Second,  Filing  and 
serving  statement  or  affidavits;  and.  Third,  The  motion 
for  a  new  trial.  (Jenkins  v.  Frink,  27  CaL  337.)  An 
order  extending  the  time  for  taking  either  of  these  steps 
should  express  with  precision  the  object  to  be  attained. 
Jenkins  v.  Frink,  27  /rf.  337. 
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JSTo.  103  Jf. 

Notice  of  Intention  to  Move  for  New  Trial, 
[Title.] 

To ,  attorney  for  plaintiff: 

Take  notice,  that  defendant  C.  D.,  on  the day 

of ,  1 8 . . ,  at  the  court  room  of  said  Court,  in 

the  City  Hall  of  the County  of and 

State  of ,  and  at  the  hour  of  ... .  o'clock  a.m. 

on  that  day,  or  as  soon  thereafter  as  counsel  can  be 
heard,  will  move  this  Court  for  a  new  trial  in  said  cause. 
Said  motion  will  be  made  and  based  upon  the  following 
grounds  and  assignment  of  errors,  to  wit: 

I.  Irregularity  in  the  proceedings  of  the  Court  [jury, 
or  adverse  party,  or  any  order  of  the  Courts  or  abuse 
0/  dtscretton\,  by  which  the  defendant  was  prevented 
from  having  a  fair  trial  [specify  the  irregular ity\ 

II.  Misconduct  of  the  jury  \or  a  resort  by  the  jury 
to  the  determination  of  chance  on  the  questions  submitted 
to  them]. 

III.  Accident  or  surprise,  which  ordinary  prudence 
could  not  have  guarded  against. 

IV.  Newly  discovered  evidence  material  to  the  de- 
fendant, which  he  could  not  with  reasonable  diligence 
have  discovered  and  produced  at  the  trial. 

V.  Excessive  damages  appearing  to  have  been  given 
under  the  influence  of  passion  or  prejudice,  to  wit:  the 
evidence  does  not  show  that  plaintiff  was  damaged  in 
an  amount  exceeding dollars. 

VI.  Insufficiency  of  the  evidence  to  justify  the  ver- 
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diet  [or  other  decision;  or  that  the  verdict  is  against 
law]. 

VII.  Errors  in  law  occuring  at  the  trial,  and  excepted 
to  by  the  defendant,  to  wit: 

1.  The  Court  erred  in  striking  out  part  of  defend- 
ant's answer. 

2.  The  Court  erred  in  allowing  the  cause  to  go  to 
trial  until  all  the  defendants  known  to  the  plaintiff  were 
served  or  otherwise  appeared.  ^ 

3.  The  Court  erred  in  admitting  plaintiff  to  prove 
that  \state  what\. 

4.  The  Court  erred  in  refusing  to  allow  defendant 
to  prove  that  \state  what^ 

5.  The  Court  erred  in  refusing  defendant's  motion 
for  nonsuit  on  the  ground  \state  grounds  of  nonsuit\. 

6.  The  Court  erred  in  refusing  the  instruction  to  the 
jury  asked  for  by  the  defendant  \or  in  giving  the  in- 
struction to  the  jury  asked  for  by  the  plaintiff:  \state 
what  instructions^ 

Note. — ^The  second  of  the  above  causes  would  not  generally  be  error. 

2.  Decision,  "when  Rendered. — ^Judgpment  is  rendered  when 
it  is  announced  and  entered  in  the  minutes.  (Casement  v,  Ringgold, 
28  CaL  337;  Gray  v.  Palmer,  Id,  416;  Carpentier  v,  Thurston,  30  Id, 
123;  Peck  V,  Courtis,  31  Id,  207;  Genella  v.  Relyea,  32  Id,  159.)  If, 
on  trial  by  the  Court,  the  decision  be  orally  announced  and  entered  by 
the  Clerk,  and  the  Judge,  several  days  after,  in  vacation,  signed  his 
formal  written  findings  and  draft  of  judgment,  the  decision  cannot  be 
said  to  have  been  rendered  till  it  was  filed  by  the  Clerk  and  became  a 
part  of  the  record.  (Carpentier  v,  Thurston,  30  CaL  123.)  If  the 
findings  are  filed,  and  the  case  is  then  sent  to  a  referee  to  take  and  state 
an  account,  the  time  does  not  begin  to  run  till  after  the  final  report  of 
the  referee  is  filed.    Crowther  v,  Rowlandson,  27  Cal,  376. 
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8.  ^  Extension  of  Time. — A  notice  of  intention  to  move  for  a 
new  trial  may  be  extended  thirty  days.     Harper  v.  Minor,  27  Cal,  113. 

4.  Filing  Notioe. — Notice  of  intention,  filed  within  the  statutory 
time,  gives  the  Court  jurisdiction  so  far  as  to  be  able  to  dispose  prop- 
erly of  the  motion  for  new  trial,  even  if  the  term  is  adjourned;  but  if 
no  notice  is  filed,  then  the  Court  loses  jurisdiction  of  the  case.  (Killip 
v.  Empire  Mill  Co.,  2  Nev,  34.)  The  Court  cannot  order  notice^  filed 
nunc  pro  tunc;  (Killip  v.  Empire  Mill  Co.,  2  Nev,  34;)  when  tried 
by  a  commissioner  or  referee,  or  by  the  Court,  within  ten  days  after 
receiving  written  notice  of  the  filing  of  the  findings  of  such  commis- 
sioner, referee,  or  court.  (CaL  Pr,  Act,  §  I95J  Carpentier  «/.  Thurston, 
30  Cal.  123.)  The  ten  days  do  not  begin  to  run  till  written  notice  of 
the  rendering  of  the  decision  has  been  served.  (Roussin  v,  Stewart,  33 
CaL  208;  Carpentier  v.  Thurston,  30  Cal,  123.)  A  parly  cannot  aban- 
don his  first  notice  and  file  a  second.  (Le  Roy  v.  Rassette,  32  CaL 
171.)  Failure  to  file  and  serve  notice  of  intention  on  the  opposite 
party  within  the  time  prescribed  is  a  waiver  of  right  to  move  for  a  new 
trial.  Bear  River  and  Auburn  Wat.  and  Min.  Co.  v.  Boles,  24  CaL 
354;  Caney  v,  Silverthome,  9  CaL  67;  Ellsasser  v.  Hunter,  26 
CaL  279. 

5.  Must  be  in  Writing. — Notice  of  intention  should  be  in 
writing.  Borland  v,  Thurston,  12  CaL  448;  Bear  River  and  Auburn 
Wat.  and  Min.  Co.  v.  Boles  (No.  i),  24  CaL  354;  Killip  v.  Empire 
Mill  Co.,  2  Neo,  34. 

6.  Notioe  as  a  Stay  of  Prooeedings. — A  notice  filed  in 
time  stays  the  operation  of  the  judgment.  (Lurvey  v.  Wells,  4  CaL 
106.)  But  it  will  not  suspend  an  injunction.  (Ortman  v,  Dixon,  9 
CaL  23.)  If  the  plaintiff  is  entided  to  an  injunction,  and  obtain  one 
before  the  trial,  he  is  entitled  to  retain  it  upon  the  cause  being 
remanded  for  a  new  trial.  (Hess  v.  Winder,  34  CaL  270.)  Nor,  after 
Court  has  filed  its  findings  and  sent  the  case  to  a  referee,  will  it  stay  the 
proceedings  pending  before  said  referee.  Crowther  v,  Rowlandson, 
27  CaL  376. 

7.  Notioe  must  be  Given  or  Waived. — Notice  must  be 
either  given  or  waived  to  give  jurisdiction.  (Bear  River  and  Auburn 
Water  and  Mining  Co.  ».  Boles,  24  CaL  354.)  If  no  notice  is  given  of 
an  intention  to  move  for  a  new  trial,  a  statement  made  and  filed  and 
agreed  to  by  the  parties,  or  settled  by  the  Judge,  cannot  be  made  the 
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foundation  of  a  motion,  nor  annexed  to  the  record  of  the  judgment  or 
order  from  which  the  party  may  appeal.  (Plateau  v,  Lubeck,  24  CaL 
364.)  A  notice  may  be  presumed  to  have  been  given  though  none  ap- 
pears on  the  record.     Godchaux  v.  Mulford,  29  CaL  316. 

8.  Service  of  Notice. — Notice  of  intention  to  move  for  a  new 
trial  must  be  served  on  the  opposite  party  within  five  days  after  rendi- 
tion bf  the  verdict,  general  or  special,  in  a  case  tried  by  a  jury.  (Gar- 
wood V,  Simpson,  8  CaL  108;  DufFz;.  Fisher,  15  Id.  380;  Ellsasser  r/. 
Hunter,  26  CaL  279;  Allen  v.  Hill,  16  Id,  113.)  Nor  will  the  acknowl- 
edgement of  service  of  notice  on  a  particular  day  be  a  waiver  of  the 
objection  that  service  on  that  day  came  too  late.  Towdy  v,  Ellis,  22 
CaL  650. 

9.  Service,  Waiver  of. — If  the  record  does  not  show  that  the 
party  resisting  application  for  a  new  trial  proposed  amendments  to  the 
statement,  or  participated  in  its  settlement,  waiver  of  service  will  not  be 
presumed.     Calderwood  ».  Brooks,  28  CaL  151. 

10.  Waiver  of  Notice. — ^The  filing  of  a  counter  statement  is  a 
waiver  of  objection  to  a  want  of  notice  of  intention.  Williams  v, 
Gregory,  9  CaL  76. 

U.  What  Notice  Must  Contain. — ^The  notice  shall  designate 
generally  the  grounds  upon  which  the  motion  will  be  made.  CaL  Pr, 
Ac/,  §  195. 

12.  When  to  be  Given. — ^The  notice  of  motion  for  a  new  trial 
must  be  given:  Firs/,  Within  five  days,  if  the  action  was  tried  by  a  jury. 
Second,  Within  ten  days,  if  the  action  was  tried  by  a  commissioner, 
referee,  or  by  the  Court,  the  time  to  run  from  the  date  of  the  findings 
of  such  commissioner,  referee,  or  court;  or  if  the  decision  ^'as  made  in 
open  court,  then  within  ten  days  after  written  notice  of  the  filing 
thereof.  {Cal,  Pr,  Ac/,  §  195.)  In  Nevada  and  Arizona,  Idaho  and 
Washington  Territory,  notice  of  motion  must  be  filed  within  two  days 
after  the  trial,  and  the  affidavits  or  statement  must  be  filed  within  five 
days  after  notice.  {Laws  0/  Nev,  §  195;  Arizona,  §  197;  Wash,  Terr.  § 
245;  Idaho,  §  198.)  Notice  given  one  day  before  judgment  rendered, 
and  six  days  after  filing  report,  is  ineffectual.  (Mahon  v.  Caperton,  1 5 
Cal,  313.)  Where  the  trial  was  before  the  Court,  and  it  does  not  ap- 
pear that  notice  was  given,  the  statement  cannot  be  objected  to  on  the 
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ground,  that  it  was  not  filed  within  the  time  prescribed  by  the  Practice 
Act.     Burnett  v.  Stearns,  33  Cal.  468. 


STATEMENT   AND    AFFIDAVITS. 

13.  A  new  trial  will  not  be  granted  except  on  a 
statement  or  affidavits.  (Jenkins  z/.  Frink,  30  CaL  586; 
Moore  v.  Wood,  19  //ow.  Pr.  409;  Allgro  v.  Duncan, 
24  //ozv.  Pr.  210.)  An  application  for  a  new  trial  must 
be  accompanied  by  a  statement  of  facts  or  a  bill  of  ex- 
ceptions. (Arnold  v.  Williams,  21  Tex.  413;  Angell 
V.  Street,  lol.  485;  Cox  z/.  Hutchings,  21  Ind.  219.) 
When  an  application  for  a  new  trial  is  made  for  a  cause 
mentioned  in  the  first,  second,  third  and  fourth  subdivi- 
sions of  Section  193  of  the  Practice  Act,  it  shall  be  made 
on  affidavits;  but  for  any  other  cause,  upon  a  statement. 
{Cal.  Pr.  Act,  194,  Oregon,  §  235;  Nevada,  194; 
Idaho,  197;  Arizona,  §  19^;  Wash.  Ter.  §  244.)  And 
the  adverse  party  may  use  counter  affidavits  on  the 
hearing.     See  the  following  section. 

14.  A  party,  in  an  application  for  a  new  trial,  should 
not  rely  upon  his  own  single  unsupported  statement, 
but  should,  if  possible,  procure  affidavits  of  persons 
whose  testimony  he  deems  material.  (Rogers  v.  Huie, 
I  Cat.  429;  Jenny  Lind  Co.  v.  Bower,  11  Cal.  195; 
People  vi  Jocelyn,  29  Cal.  562;  Boggs  v.  Lynch,  22 
Mo.  563.)  The  Court  will  not  set  aside  a  regular 
verdict  on  a  mere  affidavit  of  merits.  (Gilliland  v. 
Morrell,  i  Cai.  154.)  Affidavits  in  support  of  the 
motion  for  a  new  trial  will  not  be  considered 
by  the  Supreme  Court,  unless  incorporated  in  the  state- 
ment or  bill  of  exceptions.  People  v.  Honshell,  10 
Cal.  83. 
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1 3.  They  must  be  made  part  of  the  record,  either 
by  certificate  of  judge,  or  by  statement,  or  by  bill  of 
exceptions,  or  they  will  not  be  considered.  (Gordon 
z'.  Clark,  22  CaL  533;  in  criminal  cases,  People  v  Price, 
17  CaL  310.)  Affidavits  may  be  identified  by  the  in- 
dorsement of  the  Judge  or  Clerk,  at  the  time,  as  having 
been  read  or  referred  to  in  the  hearing.  ( Col.  Pr.  Act, 
§  195.)  So  with  deeds,  documents  and  depositions. 
(Loucks  V.  Edmondson,  18  Cal.  203;  Hess  v.  Winder, 
30  CaL  349.)  And  where  they  are  not  set  forth  in  the 
record,  the  party  is  deprived  of  all  ground  of  error 
based  upon  them,  but  not  the  errors  apparent  on  the 
face  of  the  record.     Branger  v.  Chevalier,  9  Cal.  353. 

STATEMENT   OF   ERRORS. 

14.  There  may  be  some  cases  of  equitable  relief 
where  the  general  ground  of  appeal  will  be  sufficient; 
still,  in  the  majority  of  cases,  a  particular  specification 
is  required.  (Barrett  v.  Tewksbury,  15  CaL  358.)  As 
that  the  evidence  does  not  establish  a  contract.  (Barrett 
V.  Tewksbury,  15  CaL  358.)  That  the  suit  is  barred  by 
a  former  adjudication,  between  the  same  parties,  upon 
the  same  subject  matter.  That  the  cause  of  action  is 
barred  by  the  Statute  of  limitations.  That  the  property 
in  question  was  the  separate  property  of  the  wife.  So, 
an  erroneous  instruction  may  be  assigned  as  error,  if 
there  be  any  evidence  rendering  it  pertinent  to  the  issue. 
(Barrett  v.  Tewksbury,  15  CaL  359.)  And  may  be 
stated  thus,  that  the  respondents  are  not  parties  in  in- 
terest and  entitled  to  bring  the  suit,  having  previously 
divested  themselves  of  their  right  of  property  in  ques- 
tion. (Barrett  v.  Tewksbury,  15  CaL  359.)  So,  as  to 
other  errors  of  law.     (Algro  v.  Duncan,  24  How.  Pr. 
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2  ID.)     And  to  rulings  of  law.     Wolf  v.  Chalker,   31 
Conn.  121. 

15.  The  office  of  a  statement  on  motion  for  new 
trial  is  to  bring  into  the  record  those  matters  only 
which  arise  in  the  progress  of  the  trial,  and  constitute 
the  basis  of  the  motion  under  the  fifth,  sixth,  and  sev- 
enth subdivisions  of  Section  one  hundred  and  ninety- 
three  of  the  Practice  Act,  and  which  the  appellant  de- 
sires to  have  reviewed  on  appeal  from  the  order  grant- 
ing or  refusing  a  new  trial.  (Harper  v.  Minor,  27  CcU. 
109.)  Matters  which  do  not  seem  to  illustrate  the 
point,  such  as  verifications,  acknowledgment  of  deeds 
and  titles  of  courts,  should  be  omitted;  (Estate  of 
Boyd,  25  Cal.  513;)  substituting  the  words,  **duly 
verified,"  ** duly  acknowledged,"  "title  of  cause,"  etc. 
{Jd^  (Mariner  v.  Smith,  27  Cal.  654;  Provost  v.  Pi- 
per, 9  CaL  552.)  But  a  skeleton  statement  containing 
the  words  **[here  insert  deed,  etc.]"  describing  it, 
without  consent  of  parties,  will  be  stricken  from  the 
transcript.     Kimball  v.  Semple,  31-  CaL  657. 

16.  It  is  seldom  necessary  to  insert  an  entire  deed; 
it  is  sufficient  to  say  that  a  deed  was  introduced  from 
A.  to  B.,  showing  that  A.'s  title  has  vested  in  B. 
(Kimball  v.  Semple,  31  CaL  657;  Burnett  v.  Tolles, 
CaL  Sup.  Ct.y  Oct.  71,  1869.)  They  may  be  inserted 
in  the  transcript,  if  they  are  mentioned  in  the  statement 
as  having  been  an  evidence,  with  a  certificate  of  the 
Judge  that  it  was  before  him  on  motion  for  a  new  trial. 
(Hess  V.  Winder,  30  CaL  349.)  So,  affidavits  in  a 
foreign  language  may  be  excluded.  (Spencer  v.  Doane, 
23  CaL  419.)  Transcripts  of  records  and  deeds,  where 
no  point  is  made  on  the  construction  of  the  language, 
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may  be  refered  to  by  a  brief  statement.  (Knowles  v. 
Inches,  12  Cal.  212;  Hess  v.  Winder,  30  Cal.  349.) 
Where  documentary  evidence  is  referred  to,  the  appel- 
lant cannot  insert  copies  of  the  same  in  the  transcript, 
without  the  assent  of  the  other  party,  unless  the  state- 
ment has  been  engrossed  and  settled,  and  afterwards 
authenticated,  or  unless  the  originals  are  oh  file  and 
form  part  of  the  records.  Kimball  v.  Semple,  31 
Cal.  657. 

PREPARING    STATEMENT. 

17.  The  statement  shall  be  prepared  within  five 
days  after  giving  notice  of  intention,  or  within  such 
further  time,  not  exceeding  twenty  days,  as  the  Court,  or 
Judge  thereof,  or  court  commissioner  may  grant.  Ca/. 
Pr.  Acty  §  195;  Partridge  v.  San  Francisco,  27  Cal. 
416.)  The  Practice  in  New  York  is  substantially  the 
same.  {N.Y.  Supreme  Ct.,  Rule  33  (7/*i847;  34  of 
1858.)  For  San  Francisco  County,  see  {Dtst.  Court 
Rules  Nos.  xxviii.,  xxix.)  The  practice  which  prevails 
in  some  of  the  lower  courts  of  submitting  a  motion  for 
a  new  trial,  and  not  preparing  the  statement  until  after 
the  motion  has  been  denied,  is  irregular  and  not  to  be 
tolerated.  (Waggenheim  v.  Hook,  35  CaL  216.)  A 
statement  on  motion  for  a  new  trial  cannot  be  waived. 
Even  when  attorneys  of  both  parties  appear  in  open 
court,  and  by  consent  argue  a  motion  for  a  new  trial, 
it  is  not  a  waiver  of  the  statement  in  some  proper 
form  of  the  grounds  of  the  motion.  (Walls  v. 
Preston,  25  CaL  59.)  Nor  can  it  be  stricken  out. 
(Quivey  v.  Gambert,  32  CaL  304.)  But  if  no  notice 
of  intention  is  given  within  the  statutory  time, 
and  no  waiver  of  the  failure  is  shown,  the  Supreme 
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Court  will  strike  the  statement  from  the  transcript. 
(De  Castro  v.  Richardson,  25  Cal.  49.)  Or  it  may  be 
corrected  in  the  Supreme  Court.  Wormouth  v.  Gard- 
ner, 35  Cal.  227. 

18.  The  statute  prescribing  the  practice  in  motions 
for  new  trials  is  as  follows:  The  moving  party  prepares 
his  statement,  and  submits  it  to  the  opposite  party.  If 
satifactory  to  him,  they  add  a  certificate,  which  they 
sign.  If  not,  he  proposes  amendments,  and  submits 
them  to  the  moving  party,  and  if  they  are  accepted  by 
him,  the  statement  is  then  engrossed  accordingly,  and 
to  the  engrossed  copy  a  certificate  is  added  and  signed 
by  them,  to  the  effect  that  the  statement  is  correct  and 

'  agreed  to  by  them.  If  they  cannot  agree,  the  state- 
ment and  proposed  amendments  are  submitted  to  the 
Judge,  who  allows  or  denies,  according  to  circumstances. 
After  the  Judge  has  thus  determined  what  shall  consti- 
tute the  statement,  it  is  engrossed  accordingly,  and  a 
certificate  added  to  the  effect  that  it  is  correct,  and  if 
not  signed  by  counsel  must  be  signed  by  the  Judge. 
Nothing  can  be  regarded  by  the  Supreme  Court  as  a 
statement  which  is  not  authenticated  in  one  of  these 
modes.     Cosgrove  v.  Johnson,  30  Cal.  511. 

AMENDMENTS   BEFORE   SETTLEMENT   OT   STATEMENT. 

19.  Amendments  may  be  filed,  without  prejudice  to 
the  right  to  object,  at  the  hearing  to  the  notice  or  state- 
ment, that  it  was  not  filed  or  served  in  time.  (Quivey 
V.  Gambert,  32  CaL  304.)  Time  within  which  amend- 
ments may  be  made  is  left  for  the  regulation  of  the 
Court.  (Vilhac  v.  Biven,  28  Cal.  409.)  Five  days  is 
reasonable  time.     (Warden  v.  Mendocino  Co.,  32  Cal. 
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655.)  Every  amendment  must  be  on  the  case  made,  or 
refer  to  the  line  and  page  in  which  it  is  proposed  to  be 
inserted.  (Milward  v.  Hallett,  i  Cat.  344.)  The  right 
to  amend  does  not  authorize  preparing  and  proposing 
a  new  case  by  way  of  substitute  for  the  one  served.  [Id.; 
Eagle  V.  Abner,  i  yohns.  Cas.  332 ;  see  Grah.  Pr.  (2  Ed.) 
332.)  A  refusal  to  allow  an  amendment  is  presumed 
to  be  right,  unless  the  character  of  proposed  amend- 
ment be  shown  in  the  records.  Jessup  v.  King,  4 
Cal.  331. 

20.  The  Statute  makes  no  provision  for  the  service 
of  amendments  to  a  statement  or  a  copy  thereof  upon 
the  adverse  party.  (Vilhac  v.  Biven,  28  Cal.  409.) 
Otherwise  by  Dist.  Court  Rule  xxviii.  of  City  and 
County  of  San  Francisco.)  Where  amendments  to  de- 
fendant's case  were  sent  by  plaintiff's  attorney  to  coun- 
sel in  season,  but  by  accident  did  not  reach  in  time  for 
settlement,  a  motion  to  amend  was  entertained.  (Hun 
V*  Bowne,  i  Cat.  23.)  Where  there  are  amendments 
to  a  proposed  statement,  the  draft  proposed  and  the 
amendments  allowed  should  be  incorporated  into  one 
document.  (People  v.  Edwards,  9  Cal.  286;  Skillman 
V.  Riley,  10  Id.  300.)  And  a  fair  copy  should  be  made. 
(Marlow  v.  Marsh,  9  Cal.  259.)  When  agreed  to  by 
the  parties,  it  shall  be  accompanied  by  the  certificate  of 
the  parties,  or  their  attorneys,  that  the  same  has  been 
agreed  upon  and  is  correct.  {Cal  Pr.  Act^  §  195.) 
When  time  has  been  granted  to  prepare  statement  for 
new  trial,  the  Court  has  no  power  after  adjournment  to 
amend  the  order,  so  as  to  make  it  include  a  notice  of- 
intention.     De  Castro  v.  Richardson,  25  Cal.  49. 
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WHAT   STATEMENT   MUST   CONTAIN, 

21.  The  former  verdict  or  other  decision  may  be 
vacated,  and  a  new  trial  granted,  on  the  application  of 
the  party  aggrieved,  for  any  of  the  following  causes, 
materially  affecting  the  substantial  rights  of  the  party: 
Firsts  Irregularity  in  the  proceedings;  Second,  Miscon- 
duct of  the  jury;  Third,  Accident  or  surprise;  Fourth, 
Newly  discovered  evidence ;  Fifth,  Excessive  damages ; 
Sixth,  Insufficiency  of  evidence;  Seventh,  Error  in  law. 
Cal.  Pr.  Act,  §  193;  N.Y.  Code,  §  264;  Law  of 
Nevada,  §  193;  Oregon,  §  232;  Idaho,  §  196;  Wash. 
Terr.  §  243;  Arizona,  §  195. 

22.  When  the  notice  designates  that  the  application 
is  made  upon  the  insufficiency  of  the  evidence  to  justify 
the  verdict  which  was  rendered,  the  statement  shall 
specify  the  particulars  in  which  the  evidence  was  insuf- 
ficient; and,  Second,  When  the  motion  is  made  on  the 
ground  of  errors  of  law  occurring  at  the  trial  and  ex- 
cepted to  by  the  moving  party,  the  statement  shall 
specify  the  partictdar  errors  upon  which  the  party  will 
rely.  If  it  fails  to  do  this,  the  motion  will  be  disregarded. 
Ccd.  Pr.  Act,  §  195;  Love  v.  Sierra  Nev.  Lake  Wat. 
and  Min.  Co.,  32  Cal.  639;  Hutton  v.  Reed,  25  Cai. 
478;  Walls  V.  Preston,  25  Cal.  59. 

23.  A  specification  of  the  particular  grounds  of 
error  is  the  essential  element  of  a  statement.  ( Cal.  Pr. 
Act,  §  195;  Hutton  V.  Reed,  25  Cal.  483;  Partridge  v. 
San  Francisco,  27  -/i/.  415;  Fitch  v.  Bunch,  30  Cal.  208.) 
And  all  errors  to  which  objection  is  made  on  motion  for 
a  new  trial  should  be  specified  in  the  statement  of  facts. 
(Crowther  v.  Rowlandson,   27    Cal.  376;   Burnett  v. 
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Pacheco,  Id.  408;  Partridge  v.  San  Francisco,  Id.  415.) 
The  Statute  on  this  point  is  merely  directory.  (Hoopes 
V.  Meyer,  i  Nev,  433.)  The  error  must  be  specified,  if 
there  is  but  one  question  of  error  that  could  be  raised. 
(Zenith  Gold  and  S.  Min.  Co.  v.  Irvine,  32  CaL  302; 
Moore  v.  Murdock,  26  CaL  524;  Crowther  v.  Rowland- 
son,  27  Id.  385;  Burnett  v.  Pacheco,  Id.  408.)  A  state- 
ment not  strictly  in  compliance  with  the  law  will  still 
entitle  the  moving  party  to  a  hearing.  Hoopes  v. 
Meyer,  i  Nev.  433. 

24.  If,  at  the  close  of  a  statement  on  motion  for 
new  trial,  the  moving  party  says  that  he  '*  will  rely,  on 
the  argument  of  the  motion  for  new  trial  in  this  cause, 
upon  the  following  grounds,"  and  then  enumerates  his 
grounds,  he  will  be  considered  as  abandoning  all  the 
grounds  not  enumerated.  (Beans  v.  Emanuelli,  36 
CaL  117.)  It  is  not  enough  that  in  the  history  of  a 
case  exceptions  appear  scattered  here  and  there 
through  a  statement  made  on  motion  for  new  trial,  but 
it  is  necessary  in  the  statement  to  specify  the  particular 
errors  upon  which  the  party  will  rely.  Beans  v.  Eman- 
uelli, 36  CaL  117. 

25.  The  statement  shall  contain  so  much  of  the 
evidence,  or  reference  thereto,  as  may  be  necessary  to 
explain  the  particular  points  specified.  ( CaL  Pr.  Act^ 
§  195;  Hutton  V.  Reed,  25  CaL  483;  McMinn  v.  Whe- 
lan,  27  CaL  319.)  But  evidence  not  bearing  on  those 
points  should  be  excluded.  (Provost  v.  Piper,  9  Cal. 
552;  Harper  v.  Minor,  27  CaL  107;  Estate  of  Boyd, 
25  CaL  5 1 3.)  The  courts  should  look  at  the  substance 
of  the  contents  of  the  statement,  and  disregard  its  im- 
perfections in  form.     (Ringgold  v.  Haven,  i  CaL  113.) 
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It  is  presumed  that  the  statement  on  motion  for  a  new 
trial  contains  all  the  evidence  pertinent  to  the  motion. 
Clark  V.  Gridley,  35  Id.  398;  Smith  v.  Atheam,  34 
Id.  506;  Owen  v.  Morton,  24  Id.  375;  but  see 
Hidden  v.  Jordan,  28  /d.  301;  Moore  v.  Tice,  22 
Id.  513. 

26.  Application  on  the  ground  of  error  in  instruc- 
tions must  point  out  with  reasonable  certainty  and 
particularity  the  error  complained  of.  (Estep  v,  Larsh, 
21  Ind.  183;  Peck  v.  Hensley,  21  /nd.  344.)  Error 
in  disregarding  the  evidence  offered  by  defendant  to 
show  the  title  to  the  lands  in  dispute  to  be  in  him,  and 
in  sustaining  either  or  any  of  the  objections  made  by 
the  plaintiff  to  the  admissibility  of  said  evidence,  or  any 
part  thereof,  is  a  defective  specification,  and  the  form 
disapproved,  but  the  point  was  considered  under  the 
peculiar  circumstances  of  the  case.  (Sharp  v.  Lumley, 
34  Cal.  611.)  The  findings  of  the  Court  need  not  be 
embodied  in  the  statement  or  bill  of  exceptions.  (Rey- 
nolds V.  Harris,  8  Id.  618.)  But  if  new  trial  is  applied 
for  on  the  ground  that  the  findings  are  against  the 
evidence,  a  specification  of  each  particular  finding 
which  is  deemed  against  the  evidence  is  necessary. 
Fitch  V.  Bunch,  3  Id.  208;  Leroy  z/.  Rogers,  30 
Id.  229. 

FILING     STATEMENT. 

27.  As  before  stated,  the  statement  or  affidavit  shall 
be  filed  with  the  Clerk  within  five  days  after  giving  notice 
of  intention  to  move  for  new  trial.  {Cal.  Pr.  Ad^  §  195  ; 
Laws  of  Nev.  §  195;  Arizona,  §  197;  Idaho^  §  198;  Har- 
per V.  Minor,  27  Cal.  107.)  In  Oregon  and  Washington 
Territories    the   practice   is  somewhat  different      In 
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case  of  an  extension  of  the  time  to  file  notice  of  inten- 
tion, five  days  from  the  filing  of  such  notice,  and  the 
Court  has  power  to  extend  the  time  twenty  days.  ( Cal. 
Pr.  Act,  §  195;  Harper  z'.  Minor,  27  CaL  107-)  If  no 
affidavit  or  statement  be  filed  within  five  days  after  the 
notice,  or  within  such  further  time  as  the  parties  may 
agree  upon  or  the  Court  may  order,  the  right  to  move 
for  a  new  trial  shall  be  deemed  waived.  ( CaL  Pr.  Act, 
§  195;  Wing  t'.  Owen,  9  Cal.  247;  Easterby  v.  La|"co, 
24///.  179;  Jenkins  v.  Frink,  27  Id.  337;  Le  Roy  v. 
Rassette,  32  /^f.  171;  Hegeler  v.  Henckell,  27  Id.  491.) 
Unless  the  objection  be  waived  by  the  opposite  party, 
(Munch  V.  Williamson,  24  Id.  167.)  But  the  party 
who  claims  such  waiver  of  failure  to  file  statement  must 
prove  it  beyond  doubt.  (Munch  v.  Williamson,  24 
Id.  167.)  If  not  filed  within  the  time  prescribed,  the 
Court  will  only  look  to  the  judgment  roll.  Lafferty  v. 
Brownlee,  11  Id.  132;  Kavanaghz^.  Maus,  28  /^.  261. 

28.  Where  the  trial  was  before  the  Court,  and  it 
does  not  appear  that  the  notice  of  filing  the  findings 
required  by  Statute  was  given,  the  statement  cannot 
be  objected  to  on  the  ground  that  such  notice  was  not 
filed  within  the  time  prescribed  by  the  Practice  Act. 
(Burnett  v.  Stearns,  33  CaL  468I)  The  Court  has  no 
power  to  extend  the  time  more  than  twenty  days 
beyond  the  expiration  of  the  five  days'  notice.  (Har- 
per z/.  Minor,  27  CaL  114.)  Such  an  order  is  void. 
(Bear  River  and  Auburn  Wat.  and  Min.  Co.  v.  Boles 
(No.  !-)>  24  Id.  354.)  An  order  extending  time  must 
be  construed  as  giving  twenty  days  from  the  date  of 
the  order,  not  from  the  time  of  giving  notice.  (Jenkins 
V.  Frink,  27  Id.  337;  Easterby  z'.  Larco,   24  Id.   179.) 
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And  filing  it  on  the  twenty-first  day  after  the  order  is 
too  late.     Jenkins  v.  Frink,  27  Id.  337. 


J^o.  1035. 

Notice  of  Stttknunt  of  Statemmi, 
[Title.] 

A.  B.,  Esq.,  attorney  for  plaintiff,  John  Doe: 

Please  take  notice  that  the  defendant's  statement,  to 
be  used  on  his  motion  for  a  new  trial  herein,  will  be 

settled  by  the  Judge  of  this  Court  on  the day  of 

,  18 . . ,  at o'clock,  at  his  chambers,  in 

the  City  Hall  of  the  City  of ,  in  the  County 

of 


29.  Amendments  after  Settlement. — ^An  amendment  after 
settlement,  adding  no  facts  or  exceptions,  and  not  affecting  the  merits, 
and  in  furtherance  of  justice,  is  in  the  discretion  of  the  Court,  and  may 
be  allowed.  (Valentine  ».  Stewart,  15  CaL  387;  affirmed  in  Loucks 
V,  Edmondson,  18  Id,  203,  in  case  of  a  clerical  error;  Wendt  v, 
Ross,  33  CaL  650.)  But  otherwise  a  court  should  not  entertain  motion 
to  amend  after  it  has  been  filed  and  served  on  the  opposite  party. 
(Levy  V,  Getleson,  27  CaL  685.)  Nor,  unless  good  reason  be  shown, 
receive  an  affidavit  made  after  time  has  elapsed.  Howe  v,  Briggs,  1 7 
CaL  385.)  A  statement  agreed  to  should  not  be  amended,  unless 
under  a  very  clear  showing  of  mistake  or  fraud.  Hutchinspn  v, 
Boura,  13  CaL  52. 

80.  By  Stipulation. — Settlement  of  statement  by  stipulation  of 
attorneys  of  parties  constitutes  a  true  and  correct  statement,  without 
further  certificate  or  identification,  and  a  waiver  of  all  technical  objec- 
tions to  the  transcript.  (Godchaux  v,  Mulford,  26  CaL  316;  Millard  v, 
Hathaway,  27  CaL  119.)  And  becomes  a  part  of  the  judgment  roll. 
Burnett  v,  Pacheco,  27  CaL  409;  Heslep  v,  San  Francisco,  4  CaL  2. 

81.  By  the  Ck>iirt. — Statement  on  motion  for  new  trial  shall  be 
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settled  by  the  judge  or  referee  before  whom  the  cause  was  respectively 
tried.  {Rule  xxii.  DisL  Couri  of  San  Francisco,)  A  statement,  when 
not  agreed  to  by  the  adverse  party,  shall  be  settled  by  the  Judge,  upon 
notice.  (CaL  Pr.  Act,  §  195;  Nevada,  %  195;  Arizona,  §  197;  Idaho, 
§  198;  Rule  No.  xxii,  o/ihe  CaL  Dist,  Courts,)  The  Judge  has  a  right 
to  see  that  the  charge  is  correctly  inserted;  (Root  v.  King,  6  Ccw,  569;) 
and  he  may  insert  such  facts  as  he  conceives  necessary  to  make  his 
charge  intelligible,  or  opinions  expressed  in  the  hearing  of  the  jury. 
Walsworth  v.  Wood,  7  Wend,  483. 

32.  Efifect  of  Notice. — If  the  notice  of  the  time  and  place  of 
the  settlement  of  a  statement  is  given  to  appellant,  and  he  does  not 
attend,  he  cannot  afterwards  complain  of  the  statement  as  settled. 
Dist,  Court,  Rule  xxviii./br  San  Francisco  County;  Vilhac  v,  Biven,  28 
Cal,  409. 

33.  EngrosExnent  of  Statement. — The  proper  practice  is  to 
engross  the  statement  as  setded,  and  so  much  of  the  deeds  and  other 
documentary  evidence  as  is  directed  to  be  inserted,  with  the  authentica- 
tion of  the  Judge  or  attorneys  indorsed  on  the  engrossed  statement 
Dist,  Court,  Ride  xxviii.,  San  Francisco  County;  Kimball  v.  Sample,  31 
Cal.  657;  Marlow  v.  Marsh,  9  Cal,  259. 

84.  Ho'w  Authenticated. — When  settled  by  the  Judge,  the  same 
shall  be  accompanied  with  his  certificate  that  the  same  has  been  allowed 
by  him  and  is  correct.  (Cal,  Pr.  Act,  §  195;  Redman  v,  Gulnac,  5 
Cal,  148.)  A  statement  not  authenticated  by  certificate  of  the  parties 
or  the  Judge  will  not  be  regarded.  (Vilhac  v,  Biven,  28  CaL  409;. 
Cosgrove  v,  Johnson,  30  Id,  509.)  A  statement  signed  by  the  Judge, 
and  appearing  from  the  minutes  of  the  Court  to  have  been  used  on 
the  hearing  of  the  motion,  is  sufiiciently  authenticated.  (Kidd  v.  Laird, 
1 5  CaL  161.)  Agreeing  to  submit  a  motion,  without  the  statement  hav- 
ing been  settled  or  authenticated,  does  not  waive  objection  to  want  of 
authentication.  (Cosgrove  v.  Johnson,  30  CaL  509.)  A  refusal  to  strike 
out  a  proposed  amendment  is  not  an  authentication  and  settlement  of  a 
statement.  (Cosgrove  v,  Johnson,  30  Cal,  509;  Harley  r.  Young,  4  CaL 
2 84.)  Nor  is  an  indorsement  by  the  Judge  at  the  bottom  of  the  settlement 
that  the  amendments  were  allowed.  (Baldwin  v,  Ferre,  23  CaL  461.) 
Where  the  record  shows  simply  a  statement  signed  by  the  Judge,  with- 
out any  certificate  preceding  as  to  the  correctness  of  the  statement,  it  is 
insufficient    (McCartney  v,  Fitz  Henry,  16  CaL  184.)    Unless  a  state- 
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ment  be  agreed  to  by  cx>unsel  or  settled  by  the  Judge,  it  has  not  suf- 
ficient authentication  to  constitute  any  portion  of  the  record.  Doyle  v. 
Seawall,  12  CcU,  425;  Paige  v,  O'Neall,  Id.  492. 

35.  Settlement,  -virhen  Made. — Such  statement  should  be 
settled  by  the  Judge  and  certified  by  him  before  the  motion  is  decided. 
(Waggenheim  v.  Hook,  35  Cal,  216.)  It  must  be  shown  affirmatively 
that  statement  was  agreed  to  or  was  settled  by  the  Judge,  or  it  will  be 
rejected.  (Linn  v.  Twist,  3  Cal.  89;  Cosgrove  v.  Johnson,  30  Cal.  509; 
Vilhac  V.  Biven,  28  Cal.  409.)  But  it  need  not  be  shown  affirmatively 
that  the  settlement  was  upon  proper  notice,  or  in  presence  of  both 
parties.  (Battersby  ».  Abbott,  9  Cal.  565.)  The  method  of  making 
and  settling  statements  commented  on,  Levey  v.  Fargo,  i  Nev.  416. 


J^o.  1036. 

Affidavit  on  Ground  of  Irregularity. 
[Title.] 
[Venue.] 

C.  D.,  being  duly  sworn,  deposes  and  says  as  follows: 

I.  I  am  the  defendant  in  the  above  entitled  action. 

II.  The  jury  was  irregularly  impanneled  in  the  said 
cause,  having  been  selected  by  the  Sheriff  from  the  by- 
standers and  not  from  the  body  of  the  County;  that  no 
venire  was  issued  in  said  cause,  nor  return  thereon 
made  by  the  Sheriff  of  said  County. 

[Or,  II.  That  the  jury,  after  having  retired,  were  per- 
mitted to  come  into  Court  and  receive  instructions 
during  the  absence  of  the  defendant  herein,  and  of  his 
counsel.] 

[Signature.] 
[/i^tf/.] 


86.    Affidavit  Essential. — Application  for  new  trial,  on  the 
ground  of  misconduct  of  the  jury,  must  be  sustained  by  an  affidavit 
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showing  its  truth.  (Urban  v.  Craigg,  21  Ind.  174.)  A  motion  for  a 
new  trial  for  misconduct  of  opp>osite  party  must  be  accompanied  by  an 
affidavit  of  the  facts  relied  upon.     Paquetel  v.  Gauche,  17  La,  An.  63. 

87.  Exceptions  must  be  Taken. — A  new  trial  will  not  be 
granted  if  objection  be  not  made  till  after  verdict,  because  jurors 
had  not  been  drawn  according  to  law.  (Amherst  v,  Hadley,  i  Pick,  38.) 
Or  were  not  sworn.  (Hardenburgh  v.  Crary,  1 5  How.  Fr,  307.)  Nor 
that  some  of  the  jurors  were  irregularly  selected.  (Page  v.  Danvers,  7 
Me/,  326.)  Nor  that  a  talesman  sat  on  a  trial,  for  which  he  was  not 
returned.  (Rowland  v,  Gifford,  i  Pick,  43.)  Nor,  in  a  capital  case, 
because  a  juror  belonged  to  another  county.  (Amherst  v,  Hadley,  i 
Pick,  42.)  Nor  because  foreman  happened  to  serve  as  foreman  in  the 
case,  no  foreman  having  been  regularly  appointed  for  that  purpose. 
(Amherst  v,  Hadley,  i  Pick,  42.)  Nor  because  one  of  the  jurors  was 
over  sixty- five  years  old.  (Munroe  v.  Brigham,  19  Pick,  368.)  Nor 
for  partiality  of  a  juror,  where  the  principal  questions  in  the  trial  were 
mere  questions  of  law.  (Borden  v,  Borden,  5  Mass,  67.)  But  other- 
wise, if  on  his  voire  dire  he  failed  to  discover  the  fact,  and  it  was  after- 
wards discovered  that  he  did  not  stand  indifferent  in  the  cause.  (Jef- 
fries V.  Randall,  14  Mass,  205.)  These  exceptions  arise  under  the  pe- 
culiar statutes  of  the  States  where  the  decisions  were  made. 

88.  Exceptions  must  be  Taken. — A  new  trial  will  not  be 
granted  where  one  of  the  jurors  was  a  stockholder  in  the  company. 
(Orrok  v.  Commonwealth  Ins.  Co.,  21  Pick.  456.)  Nor  where  the 
jury  was  summoned  by  the  constable  instead  of  the  sheriff.  (Com- 
monwealth V,  Norfolk,  5  Mass,  435;  see  2  Allen ,  556,)  Nor  for  intei*- 
est  of  a  juror,  if  known  to  counsel  before  the  trial.  (Kent  v,  Charles- 
town,  2  Gray,  281.)  Nor  that  judge  is  not  impartial,  if  then  known 
to  counsel.  (Crosby  v,  Blanchard,  7  AlUn  (Mass,)  385.)  The  ab- 
sence of  a  juror,  and  suspension  of  examination  thereby,  without  objec- 
tion: Held,  no  objection  to  the  verdict  (Eastman  v,  Tuttle,  i  Omn. 
248;  Exp,  Hill,  3  Id,  355.)  See  statutes  of  the  States  where  these  de- 
cisions were  made. 

20.  Grounds  of  Motion. — A  new  trial  will  be  ordered 
when  there  is  such  irregularity  in  the  proceedings  that  the  ends  of  jus- 
tice will  be  better  subserved.  (Sannickson  v.  Brown,  5  Cal,  58.)  A 
verdict  can  be  set  aside  only  for  some  irregularity  in  obtaining  it. 
(Goodall  V,  Batchelder,  17  N,H,  1^6,)    It  is  within  the  discretion  of 
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the  Court  to  set  aside  a  verdict  in  consequence  of  irregularity  in  the 
conduct  of  the  jury.  (United  States  v.  Gillies,  Pei,  C.  Ci.  159; 
Knight  V,  Freeport,  13  Mass,  218;  Mcllvaine  v,  Wilkins,  12  KH, 
474,  476;  People  V.  D(»uglass,  4  Cawen,  26;  i  Mass,  530;  14  Id. 
205;  I  Pick,  38;  3  Ohio,  53;  3  BM,  446;  8  Pick,  170;  Reynolds  v. 
The  Champ.  Trans.  Co.,  9  Pr.  Pep.  7;  Taylor  v.  Giger,  Hardin  s  Pep, 
586;  Steele  v,  Logan,  3  A.IC,  Marsh,  394;  19  Pick,  311;  \  B,  Mun- 
roty  213;  13  Conn,  Rep,  346;  Hawks  v.  State,  21  21rj;.  526;  Drum- 
mond  V.  Leslie,  5  Black/,  Rep,  453;  Busick  v.  The  State,  19  Ohio  Rep. 
198.)  The  misconduct  must  be  shown,  and  it  must  be  shown  to  have 
resulted  to  the  injury  of  the  party  against  whom  verdict  was  rendered. 
(Smith  V.  Thompson,  i  Cow.  221;  Horton  v,  Horton,  2  Id,  589; 
Olivers.  First  Presb.  Church,  5  Id,  283;  Wilson  v,  Abrahams,  i  Hill, 
207;  Harrison  v.  Price,  22  Ind.  165.)  So  in  a  criminal  case.  (Whel- 
chell  V,  State,  23  Ind,  89.)  If  the  misconduct  or  irregularity  is  satis- 
factorily proved,  positive  injury  need  not  be  shown.  Johnson  v.  Root, 
2  Fish,  291;  compare  Henry  v.  Ricketts,  i  Cranch  C.  C/.  545;  Madden 
V,  State  1  Kansas,  340. 

40.  Grounds  of  Motion. — Where  the  judgment  was  ren- 
dered at  9  A.M.  upon  a  summons  citing  defendant  to  appear  at  10  a.m.,  a 
new  trial  will  be  ordered.  (Parker  v.  Shephard,  i  Cal.  132.)  An  irregu- 
larity in  the  formation  of  a  jury  which  goes  to  the  merits  of  the  trial,  or 
leads  to  the  inference  of  improper  influence  upon  their  conduct.  ( Thrall 
V.  Smiley,  9  Cal,  529.)  After  jury  has  once  retired,  to  allow  them  to 
come  into  court  and  receive  in3tructions  in  the  absence  of  the  parties 
or  their  counsel.  (Redman  v.  Gulnac,  5  Cal,  148.)  If  the  Court, 
after  the  case  is  submitted,  examines  books  of  account  as  evidence, 
which  have  not  been  given  in  evidence  during  the  trial,  it  must  be 
stated  in  the  records  to  be  one  of  the  grounds  on  which  motion  will 
be  made  for  a  new  trial.  (Wilcoxon  v.  Burton,  27  Cal.  237.)  Where 
it  is  evident  the  jury  acted  under  a  mistaken  impression  as  to  the  legal 
effect  of  the  evidence,  or  in  total  disregard  of  it,  a  new  trial  will  be 
granted.  (Mintum  v.  Burr,  20  Cal.  48.)  Or  where  it  is  manifest  from 
the  testimoiiy  that  the  verdict  of  the  jury  must  have  been  given  under 
a  state  of  g^eat  excitement.  (People  v,  Acosta,  10  Cal,  195.)  But 
that  one  of  the  jurors  "  knew  and  was  aware  of  the  circumstances  con- 
nected with  the  affair,"  if  no  objection  to  him  was  made  until  after  ver- 
dict rendered,  is  not  sufficient  ground.   Lawrence  v.  Colliers,  i  Cal.  37. 

4L      Gronnda    of  Motion. — Improper  conduct  on  the  part 
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of  the  prevailing  party  towards  a  witness,  as  by  threats,  persuasions, 
etc.,  is  a  ground  for  new  trial,  (f  Mod,  156;  iPilr^.38,  42;  i'^Mass,2i%,) 
Or  the  production  of  an  interested  witness,  known  to  be  such,  without  dis- 
closing the  circumstance.  (15  Mass.  378.)  If  defendant,  without  objec- 
tion, permits  plaintiff 's  counsel  to  draw  inferences  which  he  deems  un- 
fair and  unjust,  or  to  indulge  in  argument  calculated  to  improperly 
influence,  prejudice,  or  mislead  the  jury,  it  is  too  late  after  verdict  to 
rely  upon  it  as  grounds  for  a  new  trial.  (Ames  v.  Potter,  7  Rhode  Island^ 
265.)  Also  held,  where  plaintiff  had  erred  in  practice,  through  erroneous 
advice  of  counsel,  a  new  trial  will  be  ordered.  (Rogers  v,  Niagara  Ins. 
Co.,  2  Hall,  559.)  But  this  does  not  seem  to  be  a  good  reason  for  a 
new  trial.  Disorderly  conduct  on  part  of  spectators,  calculated  to  influ- 
ence the  jury,  as  being  a  manifestation  of  popular  feeling,  or  which 
prevents  the  jury  from  hearing  the  charge.  (Conrad  v.  Williams,  6 
Hill,  444.)  A  new  trial  awarded  in  a  peculiar  case  on  the  ground  that 
/  the  case  had  not  been  fully  considered  in  certain  important  aspects. 

Mills  V.  Van  Voorhies,  20  KV,  412;  10  Abb,  Pr.  152. 

42.  Insuffloient  GroundB. — It  is  no  ground  for  setting  aside  a 
verdict  that  there  were  good  grounds  of  challenge  to  a  juror.  (Thomp- 
son V,  Paige,  16  Cal.  77;  Hollingsworth  v,  Duane,  Wall,  C,  Cf,  147.) 
Nor  that  the  Court  rejected  a  competent  juror.  (West  v,  Forrest,  22 
Mo,  344.)  Nor  the  withdrawal  of  a  juror,  and  the  continuance  of  a  case 
thereby.  (Benedict  v.  Cozzens,  4  Cal.  382.)  Or,  where  the  ofiicer  in 
charge  permits  a  juror  to  go  into  his  own  house  to  change  his  linen,  if 
in  sight  of  the  officer.  (State  v,  O'Brien,  7  Rhode  Island,  336.)  The 
bare  fact  that  evidence  is  brought  to  the  notice  of  the  jury  out  of  its 
regular  order.  (Rice  v,  Cunningham,  29  Cal,  492.)  Or  that  a  deposi- 
tion was  sent  to  the  jury  with  instructions  as  to  its  admissibility. 
(Foster  v.  McO'Blenis,  18  Mo.  88.)    Are  insufficient  as  grounds. 

48.  Insuffloient  Grounds. — ^The  fact  that  instructions  given  by 
the  Court  are  lost  or  mislaid  is  no  ground  for  a  motion  for  new  trial. 
(Visher  v,  Webster,  13  Cal.  58.)  Nor  that/a  deposition  alleged  to  con- 
tain material  matter  was  lost.  (Chapman  v.  Chapman,  4  Call,  430.) 
If  a  juror,  before  retiring,  asks  the  Clerk  as  to  a  fact  appearing  from  the 
records,  and  no  objection  is  made,  a  new  trial  should  not  be  granted. 
(Allen  V,  Blunt,  2  Woodb,^  M,  121,  147.)  Calling  in  the  Clerk  to 
inquire  if  they  were  correctly  informed  how  to  make  the  computation, 
no  injury  resulting  (Dennison  v.  Powers,  35  Vl,  39),  is  not  sufficient 
grounds. 


ON   GROUND   OF    IRREGULARITY.  585 

44.  InsufBloient  Grounds. — ^Where  a  slip  of  newspaper  was 
handed  by  the  deputy  sheriff  to  the  jury  during  the  trial,  containing 
matters  relating  to  the  trial,  and  the  Court  subsequently  instructed  the 
jury  that  the  slip  was  not  in  evidence,  and  should  be  wholly  disregarded, 
and  it  appeared  that  the  perusal  could  not  have  prejudiced  the  losing 
party:  Hdd,  not  ground  for  new  trial.  (Thrall  v.  Smiley,  9  Cal.  529; 
see,  also,  to  the  same  effect,  United  States  v,  Gibert,  2  Sumn,  U,S,  19.) 
Held,  in  Illinois,  that  where  the  Sheriff  communicates  with  the  juiy  by 
remarks  he  may  be  fined.  (Reins  v.  People,  30  TIL  256.)  Or  where 
juror  read  report  of  the  cause  in  a  newspaper  to  which  he  was  a  regular 
subscriber,  it  is  not  sufficient  grounds.  (United  States  v,  Reid,  1 2  How, 
U,S,  361.)  Or  had  heard  the  case  discussed,  if  the  objection  be  not 
raised  at  the  proper  time.    State  v,  Daniels,  44  N,H,  383. 

45.  Insufficient  GSrounds. — Where  the  interference  of  strangers 
with  the  jury  is  unattended  with  corruption  in  the  latter,  and  has  not 
been  prompted  by  a  party,  and  it  does  not  appear  that  any  injustice  has 
thereby  been  done,  it  is  not  sufficient.  (People  v.  Boggs,  20  CaL  432; 
affirmed  in  People  v,  Symonds,  22  CaL  353;  Nesmith  v,  Clinton  Fire 
Ins.  Co.,  8  Abb,  Pr.  141.)  Where  a  sealed  verdict  was  given  to  the 
officer  in  charge  of  the  jury — the  Clerk  being  absent — ^which  was  given 
to  the  Clerk  next  morning,  and  the  next  morning  the  verdict  is  opened 
in  presence  of  the  jury  and  read  by  the  Clerk,  without  exception,  it  is 
not  sufficient  ground  for  a  new  trial.  (Paige  v,  O'Neal,  12  CaL  483.) 
A  new  trial  will  not  be  granted  in  a  criminal  case  because  a  sheriff  takes 
charge  of  the  jury  where  a  deputy  sheriff  was  sworn,  nor  because  the 
Judge  informs  the  jury,  through  the  Sheriff,  that  if  they  do  not  agree  in 
five  minutes  they  must  remain  in  the  juiy  room  over  night.  People  v, 
Hughes,  29  CaL  257. 
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J\ro.  1037. 
Affidavit  on  Ground  of  the  Misconduct  of  the  Jury, 

[Title.] 

[Venue.] 

L.  M,,  being  duly  sworn,  deposes  and  says  as  follows: 

The  jury  impanneled  in  the  above  entitled  cause, 
in  finding  their  verdict  in  the  same,  resorted  to  the 
determination  of  chance,  to  wit:  [each  juror  threw  dice, 
upon  an  agreement  that  the  one  who  threw  the  highest 
numbep- should  name  the  verdict,  whereupon  «Q.R. 
threw  the  highest  number  and  fixed  the  verdict.] 

[Jurat J\  [Signature.] 


46.  Chance  Verdict. — The  verdict  to  which  the  assent  of  any 
of  the  jurors  was  obtained  by  a  resort  to  chance  will  be  set  aside. 
(CaL  Pr,  Act,  §  192;  Downer  v.  Palmer,  23  Cat,  40.)  That  where 
the  jury  entered  into  an  agreement  that  each  should  mark  down  upon 
a  separate  piece  of  paper  the  amount  which  he  thought  the  plaintiff 
was  justly  entitled  to  recover,  which  amounts  after  being  added  together, 
should  be  divided  by  twelve,  and  that  the  quotient  should  be  their  ver- 
dict, is  a  chance  verdict,  if  they  agree  to  be  bound  by  the  result,  (Tur- 
ner V,  Tuol.  Co.  Water  Co.,  25  CaL  400;  Wilson  v,  Berryman,  5  CaL 
44;  People  V.  Barker,  3  Wheel,  Cr,  19;  5  City  H,  Rec,  85;  Denton  v, 
Lewis,  15  lavoa,  301  •)  That  it  is  not  a  chance  verdict,  if  they  do  not 
agree  to  be  bound  by  the  result,  but  reserve  to  themselves  the  right  to 
dissent,  Wilson  v,  Berryman,  5  Cat,  44;  Boyce  v,  California  Stage 
Co.,  25  Cat,  460;  People  v,  Hughes,  29  Id,  257;  Turner  v,  Tuol.  Co. 
Water  Co.,  25  Id,  400;  Conklin  v.  Hill,  2  Hew,  Pr,  6;  Fowler  v.  Col- 
ton,  Burn,  (  Wis,)  175;  Barton  v.  Holmes,  16  Iowa,  252. 

46.  Declaration  of  Juror. — Where  a  juror  had  previously  made 
declaration  in  relation  to  the  prisoner  personally,  as  well  as  to  the  gen- 
eral question  of  the  insurrection,  in  a  trial  for  treason,  manifesting  bias 
or  predetermination,  a  new  trial  was  granted.    (United  States  v.  Fries, 


ON   GROUND   OF   MISCONDUCT.  587 

3  DalL  UiS,  515;  see  Northampton  Insui^ents'  Case,  Whart,  St.  Tr. 
458,  598.)  Separation  of  the  jury  is  not,  in  the  absence  of  any  appear- 
ance of  prejudice  to  the  party  complaining  of  it,  ground  for  a  new  trial, 
or  where  there  is  no  ground  of  suspicion  that  they  have  been  tampered 
with.  (3  Caw,  355;  4  Id,  26,  38;  5  Id,  283;  2  Wend.  52;  3  Johns, 
252;  7  Id,  32;  4  Barn,  6f  A,  430;  State  v.  Barton,  19  Afo,  227;  State 
V,  Harlon,  21  Id.  446;  State  v,  Igo,  Id,  459;  Green  v.  Bliss,  12  How, 
Pr,  428;  Oliver  v.  First  Presb.  Ch.,  5  Cow.  283;  Smith  ».  Thompson, 
1  Id,  221;  Horton  v,  Horton,  2  Id,  589;  Perkins  v,  Ermel,  2  Kans. 
325;  Anthony  v.  Smith,  4  Bosw,  503;  Burrill  v.  Phillips,  i  Call,  360.) 
Even  if  verdict  be  subsequently  modified.  (Nims  v.  Bigelow,  44  N,II. 
376;  Noninger  v,  Knox,  8  Alinn,  140.)  Where  a  juror  drinks  liquor, 
as  a  remedy  for  disease,  after  retiring  in  charge  of  the  officer,  a  new 
trial  will  be  granted.  (Brant  v.  Fowler,  7  Caw,  562;  doubted  in  Wil- 
son V,  Abrahams,  i  Ilili,  208;  State  v,  Baldy,  17  Iowa,  39;  State  v,  Bul- 
lard,  1(5  N,II,  139;  Harrison  v.  Rowan,  4  Wash,  C,  Ci,  32;  Madden 
V,  State,  I  Kam,  340.)  But  not  when  prisoner's  counsel  consented  in 
open  court  to  this  indulgence,  unless  sho^n  that  the  indulgence  was 
grossly  abused,  and  operated  injuriously  to  the  prisoners.  (United 
States  V,  Gibert,  2  Sumn,  U,S,  19.)  Proof  of  declarations  of  juror 
made  after  verdict  cannot  be  received  for  the  purpose  of  impeaching 
it.  (Hollingsworth  v,  Duane,  Wall.  C,  Ct,  147;  Holmead  v,  Corco- 
ran, 5  Cranch  C,  Ct,  119.)  The  amendment  of  1862  to  Section  193 
of  the  Practice  Act,  allowing  the  affidavits  of  the  jurors  to  be  received 
to  ifnpeach  their  own  verdict,  relates  n^rely  to  the  remedy,  and  gov- 
erns in  all  applications  for  new  trials  made  after  its  passage,  although 
the  verdict  and  judgment  sought  to  be  set  aside  were  rendered  previ- 
ously.    Donner  v.  Palmer,  23  Cal,  40. 

48.  Impeaohing  Verdict. — ^The  affidavits  of  jurors  are  not  ad- 
missible to  impeach  their  verdict,  either  for  error  or  mistake  in  respect 
to  their  verdict,  nor  for  irregularity  or  misconduct  of  themselves  or 
their  fellows;  (i  T,R,  11;  2  /</.  281;  4  Bos,  6f  P,  226;)  or  to  show 
that  they  intended  something  different;  (2  Tidd,  817;  5  Caw.  121;  5 
Burr.  2,667;  Turner  v,  Tuol.  Water  Co.,  25  Cal,  400;  People  v, 
Hughes,  29  Id,  257;  Boyce  v,  Cal.  Stage  Co.,  25  Id,  473;  Clum  v. 
Smith,  5  Hilt,  560;  Ladd  v,  Wilson,  i  Cranch  C,  Ct,  305;  Green  v. 
Bliss,  12  How,  Pr,  428;  Cline  v,  Broy,  i  Or,  90;  Dana  v.  Tucker,  4 
Johns,  487;  Reins  v.  People,  30  III.  256;  Brownell  v,  McEwen,  5 
Den,  367;  Cline  v,  Broy  i  Or,  89;  People  v,  Columbia,  Cam,  Pleas,  i 
Wend,  297;  Howard  v,  Cobb,  3  Day,  309;  Jackson  v,  Dickenson,  15 
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Johns,  309;  Hughes  v.  Lister,  23  Ind,  396;  Edmiston  v.  Garrison,  18 
Wis,  594;  Taylor  v,  Everett,  2  Itow,  Pr,  23;)  except  under  special 
circumstances;  {CaL  Pr.  Act,  §  193;  Little  v,  Birdwell,  21  Texas,  597; 
see  Perkins  v,  Ermel,  2  Kans,  325;)  as  where  mistake  arises  from 
misdirection  of  the  judge.  {Exp,  CaykendoU,  6  Caw,  53;  Alston  v, 
Jones,  17  Barb,  276;  Storey  v,  Brennan,  15  N,F,  524;  Gardner  v, 
Clark,  17  jffar^.  538;  see,  further,  '"Verdtci"  Ante,  p.  470.)  But  such 
affidavits  may  be  received  to  show  improper  conduct  of  successful  party 
in  approaching  them  on  the  subject  (Reynolds  v,  Champlain  Trans. 
Co.,  9  Haw,  Pr,  7.)  Or  they  may  be  introduced  to  sustain  the  verdict. 
Dana  v.  Tucker,  4  Johns,  487;  Nesmith  v,  Clinton  Fire  Ins.  Co.,  8 
Ahb,  Pr,  141. 

49.  Taking  out  Papers. — If  the  juty  take  out  plaintiff's  account 
without  the  consent  of  the  defendant,  the  Court  will  grant  a  new  trial. 
(Hutchinson  v,  Decatur,  3  Cranch  C,  Ct,  291;  Simms  v,  Templeman, 
5  Id,  163;  compare  United  States  v,  Clark,  2  Id,  152.)  But  if  papers 
taken  out  without  consent  are  not  read  by  the  juiy,  hdd,  no  ground 
for  setting  aside  the  verdict.  (Hackley  v,  Hastie,  3  Johns,  252;  com- 
pare Mitchell's  Case,  i  City  Hall  Rec,  147.)  Or,  that  they  took  out 
through  mistake  a  deposition  which  was  irrelevant  and  immaterial  to 
the  issue.  Aliter,  if  it  was  delivered  to  the  jury  by  the  counsel  of  the 
party  in  whose  favor  verdict  was  rendered.  (Lonsdale  v.  Brown,  4 
Wash,  C,  Ct,  148.)  The  jury  having  found  a  sealed  verdict,  but  upon 
being  polled  one  of  them  dissented;  on  being  sent  out  for  further  de- 
liberation they  returned  all  concurring  in  the  same  verdict.  Held,  no 
irregularity.  (Bunn  v,  Hoyt,  3  Johns,  255;  Douglass  v,  Tousey,  2 
Wend,  352.)  The  mere  fact  that  a  juror  attempts  to  communicate  the 
verdict  to  a  party  in  whose  favor  it  is  rendered,  before  its  announce- 
ment, is  not  sufficient  ground  for  setting  verdict  aside.  Fash  v,  Byrnes, 
14  Abb,  Pr,  12;  distinguishing  i  Tyler,  250. 
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J\ro.   1038. 

Affidavit  an  Motion — Ground  of  Surprise, 
[Title.] 
[Venue.] 

C.  D.,  being  duly  sworn,  deposes  and  says  as 
follows; 

I.  I  am  the  defendant  in  the  above  entitled  cause. 

II.  Previous  to  the  trial  of  said  cause,  to  wit,  on  the 

....  day  of ,  18 . . ,  at ,  one  M.  N. 

informed  me  that  he  knew  and  would  testify  to  [state 
a  material  point  in  defense^  and  relying  on  said  assur- 
ance I  took  no  steps  to  procure  the  testimony  to  said 
fact,  and  summoned  the  said  M.  N.  to  testify  to  the  same, 
but  the  said  M.  N.  when  called  to  the  stand  at  the  trial 
of  said  cause,  by  collusion  with  the  plaintiff  therein  [or 
state  any  fact  or  occurrence  for  which  defendant  is  not 
responsible^^  testified  contrary  to  what  he  had  previ- 
ously stated  he  should  do,  and  the  verdict,  which  was 
against  the  defendant,  was  mainly  attributable  to  said 
testimony,  and  on  a  new  trial  [state  material poinf]  will 
be  established  by  evidence,  and  a  different  verdict  will 
result. 

III.  I  am  able  to  prove  the  same  fact  by  O.  P.,  who 
resides  at ,  and  whose  testimony  I  can  pro- 
cure at  the  new  trial  of  this  cause. 

[Signature.] 
[Mat.] 

60.  Affidavit. — ^The  alSidavit  on  a  motion  for  new  trial,  on  the 
ground  of  surprise,  should  set  forth  particularly  and  distinctly  the  facts 
which  the  party  expects  to  be  able  to  prove  by  his  witnesses.    (Rogers 
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V,  Hine,  i  CaL  429;  Warren  v.  Ritter,  11  Mo,  354;  State  v,  McLaugh- 
lin, 27  Mo,  III.)  It  must  set  forth  due  diligence;  (Smith  v,  Mathews, 
6  Mo,  600;)  and  the  facts  constituting  legal  surprise  should  be  shown 
by  the  affidavits  of  the  attorney,  and  not  by  the  client;  (Shellhouse 
V,  Ball,  29  Cai,  605;)  and  by  the  affidavits  of  the  witnesses. 
(People  V,  Jocelyn,  29  Cai,  562;  Phenix  v,  Baldwin,  14  Wend. 
62.)  A  new  trial  will  not  be  granted  on  affidavit  by  a  witness  of  mis- 
take in  his  testimony  on  the  trial,  unless  there  be  a  clear  showing  of 
mistake,  and  that  it  was  injurious  to  the  party,  and  that  he  had  no 
means,  or  had  used  due  diligence  to  correct  it.  Howe  v.  Briggs,  17 
Cai,  385. 

51.  Groimds  of  Motion. — ^Accident  or  surprise,  such  as 
ordinary  prudence  could  not  have  guarded  against,  is  a  good  ground  for 
a  motion  for  a  new  trial.  (Patterson  v,  Ely,  19  Cai.  28;  Guy  v,  Hanly, 
21  Id,  937;  Cook  V,  De  la  Guerra,  24  Id.  237;  Casement  v,  Ringgold, 
a8  Id.  335;  Crooks  v,  Lyon,  3  Id,  1 13;  Beech  v,  Tooker,  10  How.  Pr. 
297;  I  Ahb,  Pr.  297;  People  v,  Marks,  10  How,  Pr,  261;  Taylor  v. 
Harlow,  11  Id,  285;  De  Leyer  v,  Michaels,  5  Ahb,  Pr,  203;  Meakin 
V.  Anderson;  11  Barb,  216;  Mersereau  v,  Pearsall,  6  How,  Pr,  293; 
Fellows  V,  Emperor,  13  Barb.  92;  Peck  v,  Hiler,  30  Barb.  655.)  And 
an  order  for  new  trial  on  this  ground  will  not  be  reversed  unless  there 
has  been  an  abuse  of  discretion.  (Mooney  v.  Mahoney,  30  Cai.  226.) 
The  surprise  must  be  some  matter  of  fact,  not  of  law.  Craig  v.  Fanning, 
6  Hoiv,  Pr.  336. 

552.  Grounds. — Where  one  party  to  an  action  is  misled  by  the  act 
of  the  other,  justice  demands  that  a  new  trial  should  be  granted.  (Pink- 
ham  9.  McFarland,  5  Cai,  137;  Jackson  v.  Van  Antwerp,  8  Cow.  273; 
Jackson  v,  Warford,  7  Wend.  62;  Taylor  v,  Harlow,  11  How.  Pr. 
285.)  Where  a  defendant,  whose  property  has  been  attached,  files  an  eva- 
sive answer  under  oath,  admitting  the  indebtedness  sued  on,  and  then,  on  a 
trial  between  an  intervenor  and  the  plaintiff,  testifies  that  the  debt  was 
not  due,  it  is  sufficient  cause  for  new  trial  on  the  ground  of  surprise. 
(Coghill  V.  Marks,  29  Cai.  673.)  Where  a  party  to  an  action,  previous 
to  the  trial,  is  told  by  a  witness  that  he  will  testify  in  a  certain  manner 
to  a  material  fact,  and,  relying  on  his  statement,  neglects  to  procure  other 
testimony,  and  when  called  to  the  stand,  the  witness,  either  by  collusion, 
or  by  any  occurrence  for  which  the  party  calling  the  witness  is  not  respons- 
ible, testifies  contraiy  to  what  he  had  previously  stated,  it  is  surprise 
in  the  sense  in  which  the  word  is  used,  provided  the  party  shows  that 


ON  GROUND   OF   SURPRISE.  59 1 

he  will  be  able  on  the  new  trial  to  supply  the  testimony  required. 
Rodriguez  v,  Comstock,  24  Id,  85. 

53.  Grounds. — ^Where  it  clearly  appears  that  a  witness  has  made 
a  mistaj^e  in  his  testimony  upon  a  material  point  which  was  in  its  nature 
calculated  to  and  probably  did  decide  the  verdict,  a  new  trial  will  be 
granted.  (Guy  v.  Hanly,  21  Cal,  397;  Coddington  v.  Hurst,  6  Iltll, 
505;  Richardson  z'.  Fisher,  i  Bmg,  145.)  But  not  where  the  witness 
acknowledging  the  mistake  is  only  one  of  several  who  testifies  to  the 
same  point.  (Mersereau  v,  Pearsall,  6  How,  Pr,  293.)  Where  defend- 
ant testified  to  payment,  and  plaintiff  after  such  testimony  had  no  time 
to  produce  evidence,  but  afterwards  found  witnesses  who,  refreshing  their 
memory  from  an  examination  of  plaintiff's  books,  could  testify  as  to 
what  took  place  at  the  time  and  place  of  the  alleged  payments,  in  dis- 
proval  of  defendant's  testimony:  Held,  good  ground  for  a  new  trial  for 
surprise  and  newly  discovered  evidence.  (Parshall  v,  Klinck,  43  Bard, 
203;  but  see  Beriy  v,  Metzler,  7  Cal,  418,)  where  it  is  held  to  be  only 
ground  for  a  continuance.  If  a  witness  absent  himself  after  he  has  ap- 
peared, so  that  he  cannot  be  examined,  it  is  a  surprise,  and  is  ground 
for  a  new  trial.  (25  Wend.  663;  Ruggles  v.  Hall,  14  Johns,  112.)  If 
documents  were  ruled  out  which  had  been  read  without  objection  on  a 
former  trial,  it  is  a  surprise,  and  good  ground  for  a  new  trial.  (9  Dana 
Rep,  26.)  And  where  seduction  was  chained  on  a  certain  day,  not  men- 
tioned in  the  complaint,  and  on  which  day  the  defendant  was  able  to 
prove  an  alibi^  by  witnesses  who  were  not  present  at  the  trial,  a  new  trial 
was  granted.    Sargent  v,  Dinnison,  5  Cow,  106. 

54.  Grounds. — Where  a  court  enters  judgment  for  damages,  wm 
obstanU  veredicto^  after  plaintiff  had  gone  into  proof  as  to  damages,  and 
the  jury  had  returned  a  verdict  upon  the  facts,  that  going  into  proof, 
etc.,  might  well  have  induced  defendant  not  to  move  to  amend  his  an- 
swer, which  motion  the  Court  would  probably  have  granted,  and  hence 
defendant  might  have  been  taken  by  surprise.  (Reniff  ».  The  "  Cynthia," 
18  Cal,  669.)  Where  plaintiffs  were  permitted  to  prove  and  recover 
on  a  title  other  than  the  one  set  up,  it  was  error  in  the  court  below  to 
refuse  a  new  trial.  (Eagan  v,  Delaney,  16  Cal,  85.)  Where  defend- 
ant had  a  good  defense,  but  was  prevented  from  making  it  by  accident, 
and  without  fault  on  his  part,  a  new  trial  will  be  awarded.  (Ford  v. 
Ford,  Walker  U,S,  505.)  But  where  a  party  lost  his  opportunity  of  de- 
fense by  his  own  negligence,  a  new  trial  will  not  be  granted.  (Dodge 
V,  Strong,  2  Johns.  C  i?.  228;  D6rfiinger».  Coil,  2  Ham,  311;  Hoomes 
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V,  Kuhn,  4  Call.  U,S.  274;  Lucas  v.  Bank  of  Darien,  2  Sleujart,  280; 
Telton  V,  Hawkins,  2  y,  J,  Marsh,  i ;  Green  v,  Robinson,  5  How, 
Miss,  80.)  So,  on  a  misdirection  of  the  Court  in  a  matter  not  material 
to  the  merits  of  the  cause.     Mayor  v,  Lewis,  2  Geo,  Decis,  205. 

55.  Ihsuffloient  Grounds. — If  the  party  alleging  surprise  "can 
relieve  himself  from  embarrassment  in  any  mode,  either  by  nonsuit  or 
a  continuance,  or  the  introduction  of  other  testimony,  or  otherwise,  he 
must  not  take  the  chances  of  a  verdict,  but  must  at  once  fortify  his 
position  by  resorting  to  all  available  modes  of  present  relief."  (Shell- 
house  V,  Ball,  29  Cal,  608;  cited  in  Doyle  v,  Sturlia,  Cal,  Sup,  CL^Jtd, 
T.f  1869;  Ames  v,  Howard,  i  Sumn,  17,S.  482;  Carr  v.  Gale,  i  Curl, 
C,  O,  384.)  But  a  party  will  not  be  refused  a  new  trial  because  when 
taken  by  surprise  at  unexpected  testimony  he  did  not  ask  for  a  continu- 
ance, if  he  had  no  knowledge  at  the  time  of  evidence  to  rebut  such 
testimony.  (Alger  v,  Merritt,  16  Iowa,  121.)  Where  the  plaintiff  fails 
to  appear  at  the  trial,  he  cannot  move  for  a  new  trial  on  the  ground  of 
mistake,  inadvertence,  surprise,  or  excusable  neglect,  on  a  motion  made 
after  the  adjournment  of  the  term.  (Casement  v,  Ringgold,  28  Cal, 
335;  to  somewhat  similar  effect,  Davis  v,  Presler,  5  S,  &f  M,  4^^. 

56.  Tnsuffiolent  Grounds. — Want  of  preparation  is  a  ground  for 
continuance,  but  no  ground  for  a  new  trial.  (Turner  v,  Morrison,  1 1 
Cal,  21;  Stout  V.  Calver,  6  Mo.  254;  Jackson  v.  Roe,  9  Johns,  77.) 
So,  where  a  witness  absents  himself  without  leave,  and  no  attachment  is 
asked  for,  it  is  no  ground  for  a  new  trial.  (Stewart  v.  Small,  5  Mo,  525.) 
Mere  surprise  at  the  evidence  given  by  the  witnesses  of  the  defendant 
is  not  sufficient  ground  for  a  new  trial.  (Live  Yankee  Co.  v,  Oregon 
Co.,  7  Cal,  40.)  At  the  testinony  of  a  witness  called  by  the  adverse 
party.  (Taylor  v,  California  Stage  Co.,  6  CxlL  228;  Shepard  v.  Citizens' 
Ins.  Co.,  8  Mo,  272;  Beach  v,  Tooker,  10  How,  Pr,  297.)  Or  because 
witnesses  did  not  state  facts  which  the  party  expected  they  would  state. 
(Martin  v,  Clarke,  Hempst.  259.)  Nor  where  the  plaintiff,  testifying  in 
his  own  behalf,  sustains  the  averment  of  his  own  complaint.  (Cox  v. 
Hutchings,  21  Ind,  219;  Peck  v,  Hensley,  Id,  344.)  Surprise  at  the 
testimony  of  a  witness  in  stating  a  certain  conversation  incorrectly  is 
no  ground  for  a  new  trial.  Klockenbaum  v,  Pierson,  22  CaL  160; 
Martin  v,  Clark,  Hempst,  U,S,  259. 

57.  Insuffioient  Grounds. — Errors  in  judgment  of  an  engineer 
employed  by  the  defendants  do  not  afford  ground  for  a  new  trial. 
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(Palmer  v.  Fiske,  2  Cur/,  C,  CL  14.)  Nor  at  the  ruling  of  the  Court 
on  the  admission  of  testimony.  (Fuller  v,  Hutchings,  10  Cat,  523.) 
Nor  that  the  attorney  was  mistaken  as  to  the  time  of  the  meeting  of  the 
Court,  and  was  therefore  not  present.  (Steigers  v.  Darby,  8  Mo,  679.) 
Inadvertance  or  omission  on  the  part  of  a  party's  counsel  cannot  be 
admitted  as  a  ground  for  a  new  trial.  (Casement  v,  Ringgold,  28  Cal, 
335;  Meeker  ».  Wilson,  i  Gall,  419;  Allen  v.  Blunt,  2  Woodh.^  M, 
121.)  Nor  on  the  part  of  the  defendant.  (Yater  v,  Mullen,  23  Ind, 
562.)  The  plaintiff  cannot  be  heard  to  complain  of  surprise  at  the 
requirement  of  evidence  on  his  part  clearly  called  for  by  the  issues; 
(Jackson  v.  Roe,  ^  Johns,  77;)  even  though  he  was  led  by  the  defend- 
ant (without  fraud)  to  suppose  that  the  fact  in  issue  would  be  admitted. 
Taylor  v,  Harlow,  11  Haw,  Pr,  285. 

58.  Tmnifflolent  Grounds. — ^A  party  cannot  have  a  new  trial  on 
this  ground,  to  enable  him  to  rebut  testimony  which  he  was  aware  before 
the  former  trial  might  be  introduced.  (Meakin  v,  Anderson,  1 1  Barb, 
215.)  Nor  that  the  party  was  surprised  in  a  matter  of  law.-  (Hite  v, 
Lenhart,  7  Mo,  22.)  Nor  that  the  party  had  given  the  suit  no  further 
attention,  having  instructed  his  attorney  to  accept  compromise. 
(Patchin  v,  Wegman,  19  Mo,  151.)  Nor  that  the  party  was  mistaken 
as  to  the  nature  of  his  case.  (Robbins  v,  Alton  Ins.  Co.,  1 2  Mo,  380.) 
Nor  the  unexpected  close  of  plaintiff's  case.  (Wells  v,  Sanger,  21  Mo, 
354.)  If  a  mistake  of  law  can  ever  be  made  the  means  of  obtaining  a 
new  trial  on  the  ground  of  surprise,  it  certainly  cannot  when  it  is 
caused  by  the  negligence  of  such  party.  People  v,  O'Brien,  4  Park, 
Cr,  203. 

58,  Insuffioieiit  Groimds. — ^A  new  trial  will  not  be  granted  on 
the  ground  of  surprise  caused  by  the  rejection  of  evidence,  when  such 
evidence  would  not,  in  the  judgment  of  the  Court,  have  varied  the  result. 
(Foote  V,  Silsby,  i  Blatchf,  445.)  The  introduction  of  false  evidence 
relating  solely  to  a  point  not  necessarily  involved  in  the  decision  of  the 
action,  is  no  ground  for  a  new  trial.  (Guy  v,  Hanly,  21  Cal,  397.) 
Surprise  at  the  admission  of  a  witness,  because  his  attorney  had  advised 
him  that  the  witness  was  incompetent,  is  no  ground  for  a  new  trial. 
(Klockenbaum  v,  Pierson,  22  Cal,  160.)  The  mistake  of  counsel  as  to 
competency  of  a  witness  is  no  ground  for  a  new  trial.  (Packer  v, 
Heaton,  9  Cal,  568.)  Nor  as  to  what  witnesses  would  testify.  (Rob- 
bins  V.  Alton  Ins.  Co.,  12  Mo,  380.)  Nor  for  mistake  of  some  of  the 
jurors  in  rendering  their  verdict.     (Cochran  v.  Street,  Wythe  U,S,  69; 
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Woods  V.  Macrae,  Id.  78.)    Mere  surprise  at  the  result  of  a  trial  is  no 
ground  for  a  new  trial.    Lane  v.  Brown,  22  Ind.  239. 

60.  What  must  be  Shown.— The  cases  establish  that  the  party 
must  prove  the  surprise,  how  he  was  injured  by  it,  and  that  no  laches  are 
justly  attributed  to  him.  (Brooks  v,  Douglas,  32  Cal.  208;  Patterson  v. 
Ely,  19  Id.  28;  I  A.  K.  Marsh.  334;  3  McCord^s  Rep.  258;  2  Id.  313; 
3  A.  K.  Marsh.  81 ;  i  Id.  28;  4  Bihh.  Rep.  70;  i  J.  J.  Marsh.  96;  i 
Link  Rep.  24;  9  Dana  Rep.  134.)  That  the  surprise  has  not  resulted 
from  the  fault  or  negligence  of  the  moving  party.  (Rogers  v.  Huie,  i 
Cal.  429;  Williams  v.  Price,  11  Cal.  213;  Schellhouse  v.  Ball,  29  Cdl. 
605;  Whetmore  v.  Murdock,  3  Woodb.  6f  M.  380;  Henckley  v.  Hen- 
drickson,  5  McLean,  170;  Snowhill  v.  Knapp,  7  N.F.  Leg.  Ohs.  15; 
Craig  V.  Fanning,  6  Hew.  Pr.  336.)  And  that  the  verdict  is  mainly 
attributable  to  the  facts  out  of  which  the  surprise  resulted.  (Schellhouse 
V.  Ball,  29  Cal.  605;  People  v.  Mack,  2  Park*  Cr.  673;  De  Leyer  v. 
Michaels,  5  Abb.  Pr.  203.)  And  it  must  be  shown  by  the  best  evidence 
within  his  reach  (Schellhouse  v.  Ball,  29  Cal.  605)  that  some  act 
prejudicial  to  him  had  been  done;  (Craig  v.  Fanning,  6  Hew.  Pr, 
336;)  and  that  the  party  moving  has  been  injured,  and  that  upon  a 
rehearing  he  can  make  out  his  title,  and  what  that  title  is;  (Patter- 
son V.  Ely,  19  Cal.  28;  Brooks  v.  Douglas,  32  Id.  208;  Craig  v.  Fan- 
ning, 6  How.  Pr.  336;)  and  that  he  has  a  valid  defense,  and  that  on 
new  trial  the  result  may  be  different.  Cook  v.  De  La  Guerra,  24  Cal. 
2yi\  McClusky  v.  Gerhauser,  2  Nev.  47. 


JVo.  10S9. 

Affidavit  on  Motion — Ground  of  Newly  DiscoDtred  Evidence 
[Title.] 
[Venue.] 

C.  D.,  being  duly  sworn,  deposes  and  says  as  follows: 

I.  I  am  the  defendant  in  the  above  entitled  action. 

II.  Subsequent  to  tihe  trial  of  said  cause,  to  wit:  on 
the day  of ,  18 . . ,  I  have  discovered  evi- 
dence which  will  establish  the  fact  [state  a  fact  material 
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to  the  issue] ;  that  said  evidence  is  new,  material  to  the 
issue,  and  not  cumulative,  nor  will  it  be  brought  to  im- 
peach any  evidence  or  the  testimony  of  any  witness  who 
has  been  heretofore  examined  in  the  said  action. 

III.  I  did  not  know  of  the  existence  of  said  evidence 
at  the  time  of  the  trial,  and  could  not  by  the  use  of  rea- 
sonable diligence  [or  the  utmost  diligence]  have  dis- 
covered and  produced  the  same  upon  the  former  trial. 

[yurat.]  [Signature.] 


6L  Affidavit. — Newly  discovered  evidence  relied  on  to  obtain  a 
new  trial  has  no  place  in  a  statement  It  should  be  presented  in  affi- 
davits. (Beans  ».  Emanuelli,  36  Cal,  117.)  Motions  for  new  trial,  on 
the  ground  of  newly  discovered  evidence,  must  be  regarded  with  sus- 
picion and  disfavor.  In  such  cases  the  motion  must  be  supported  by 
the  affidavit  of  the  moving  party  that  he  did  not  know  the  newly  dis- 
covered evidence.  (Bakers.  Joseph,  16  Cal,  180;  Leonard  v,  Skuler, 
$4  Mo.  475.)  And  usually  by  the  affidavits  of  the  newly  discovered 
witnesses,  showing  what  they  know  and  will  testify.  (2  How,  Miss, 
772.)  And  must  set  forth  the  testimony.  (Ruddick  v.  Ruddick,  21  Ind, 
163;  House  V,  Wright,  22  Ind.  383.)  The  affidavit  of  the  party  cannot 
be  received  in  lieu  of  the  affidavits  of  such  witnesses,  unless,  for  good 
cause  shown,  it  appears  that  the  affidavits  of  the  latter  cannot  be  obtained 
in  time,  or  in  such  further  time  as  may  have  been  granted  for  that  pur- 
pose. (Arnold  v.  Skaggs,  35  Cal,  684.)  Witness's  affidavit  must  be 
produced,  or  proof  that  it  cannot  be  obtained.  (Rogers  v,  Huie,  i  Cal. 
433;  Jenny  LindCo.  v.  Bowers,  11  Cal,  194;  Den  v,  Morrell,  i  Hall, 
382;  Smith  V.  Gushing,  18  Wis.  295.)  Or  a  sufficient  excuse  be  fur- 
nished for  its  absence.  (Smith  z;.  Gushing,  18  Wis.  295.)  Or  time  be 
obtained  for  its  production.  (Jenny  Lind  Go.  v.  Bowers,  11  Cal.  194.) 
The  best  possible  proof  must  be  adduced  of  the  existence  of  the  newly- 
discovered  evidence.  (Smith  z^.  Gushing,  18  Wis.  295.)  If  the  affi- 
davit states  that  the  new  witness  merely  "  told "  the  party  the  facts 
relied  on,  it  is  insufficient.    Shumway  v.  Fowler,  4/oAns.  425. 

62.  Dlligenoe  must  be  Shown. — ^To  justify  a  new  trial  on 
this  ground,  it  must  be  shown:  Firsl,  That  the  party  moving  used 
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reasonable  diligence  to  discover  and  produce  the  evidence  on  a  former 
trial,  and  that  his  failure  to  do  so  was  not  the  result  of  his  own  lachei, 
(lo  Wend,  285;  i  Caw.  359;  Arnold  v,  Skaggs,  35  CaL  684;  Rogers 
V,  Huie,  I  CaL  429;  Bakers.  Joseph,  16  Id,  173;  Howard  v.  Winters, 
3  Nev,  539;  Hanly  zr.  Blanton,  i  Mo,  49;  Hollingsworth  v.  Napier, 
3  CaL  182;  Williams  v,  Baldwin,  18  Johns,  489;  compare  Kenrick  z^. 
Delafield,  2  Cat,  67;  Vanderwoort  v.  Smith,  2  CaL  155;  Palmer  v. 
Mulligan,  3  Cat,  307;  Jackson  v,  Malin,  15  Johns,  293;  People  v. 
Mack,  2  Park,  Cr.  673;  People  v.  N.Y.  Superior  Court,  10  Wend. 
285;  Flemming  v,  Hollenback,  7  Barb,  271;  May  v.  De  Wolf,  3 
Woodb,  ^  M,  193;  Aiken  v,  Bemis,  Id,  348;  Whitmore  v,  Murdock, 
Id,  380;  5  Wend,  115;  Gray.  6*  Watt,  on  New  Trial,  489;  Leavy  z^. 
Roberts,  8  Ahb,Pr,  310;  2  ^2//.  285;  Thayer ». Stevens,  44  N,H,^%^\ 
Fellows  V,  Emperor,  13  Barb,  92;  Best  v,  Starks,  24  How,  Pr,  58; 
People  V,  Marks,  10  How,  Pr,  261;  2  Park,  Cr,  673;  10  Wend,  285; 
De  Lima  v,  Glassell,  4  Hen,  6f  M,  369;  Floyd  v,  Jayne,  6 
Johns,  Ch,  479;  Campbell  9.  Genet,  2  Zft7/.  290;  Washbume  ».  Gould, 
3  StorM  C,  Ci,\22\  Palmer  v.  Fisk,  2  C«r/.  C,  Ct,  14;  Prevost  r. 
Gratz,  Pet,  C,  CL  364;  Garrison  v.  United  States,  2  CL  of  CL  {Nott, 
6f  H,)  382;  Fikes  v,  Bentley,  Hempst,  U,S,  61;  Dickson  v,  Matthews, 
Id,  65;  Coote  V,  Bank  of  United  States,  3  Cranch  C,  Ct,  95;  Leschi 
V,  Terr,  of  Wash.,  Wash,  Terr,  23;  Nininger  v,  Knox,  8  Minn,  140; 
Arthur  v,  Chavis,  6  Rand,  U,  S,  142;  Doubleday  z?.  Makepeace,  4 
Black/,  9;  Carson  ».  Cross,  14  Iowa,  463.)  That  the  strictest  diligence 
is  required,  (Levitsky  v,  Johnson,  35  CaL  41.)  And  the  application 
should  state  what  diligence  was  used.  (Burnley  v.  Rice,  21  Tex,  171; 
Edmiston  v.  Garrison,  18  Wis,  594.)  Absence  from  State  being  no  ex- 
cuse for  want  of  diligence.    Id, 

63.  Diligence. — ^A  new  trial  will  not  be  granted  when  the  discov- 
ered evidence  is  alleged  to  be  a  deed  recorded  in  the  County  Record- 
er's office  a  year  before  the  trial,  and  a  record  of  a  judgment  in  the 
same  court  in  which  the  cause  was  tried.  (Weimar  v,  Loweiy,  1 1  Col, 
104;  Vardeman  v,  Edwards,  21  Tex,  737.)  If  materiality  is  discov- 
ered during  trial,  continuance  should  be  asked  for,  or  new  trial  will  be 
refused.  (Berry  v,  Metzler,  7  CaL  418;  Klockenbaum  v,  Pierson,  22 
Id,  160.)  But  where  a  witness  on  the  former  trial  did  not  disclose  all 
the  knowledge  he  had  relative  to  the  facts,  it  is  not  ground  for  a  new 
trial.     Davis  v,  Presler,  5  5'.  ^  ^  459. 

64.  Not  Cumulative. — It  must  be  shown,  second,  that  it  is  new 
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maUrial  and  not  cumuiaitDe,  (Bartlett  &.  Hogden,  3  Cal,  55;  Brooks 
r.  Lyon,  Id,  113;  Barritt  v.  Gibson,  Id.  396;  Live  Yankee  Co.  v, 
Oregon  Co.,  7  Id,  42;  Taylor  v.  Cal.  Stage  Co.,  6  Id,  228;  Gaven  v, 
Dopman,  5  Id,  342;  Klockenbaum  v,  Piereon,  22  Id,  160;  Spencer  ». 
Doane,  23  /t/.  418;  Aldrich  v.  Palmer,  24  /</.  513;  Cutler  v.  Steamer 
"Columbia,"  i  Or,  loi;  Howard  v.  Winters,  3  Nev.  539;  McDaniel  v. 
Will,  T  Bt'bb,  550.)  If  merely  cumulative,  it  is  no  ground  for  a  new 
trial.  See  above  authorities;  also,  ^Nev,  539;  10  Wend,  285;  i  Cow, 
359;  Levistky  v,  Johnson,  35  Cal,  41;  Baker  v.  Joseph,  16  Id,  180; 
Spencer  v,  Doane,  23  /^.  418;  Aldrich  v.  Palmer,  z^  Id,  513;  Stoakes 
r.  Monroe,  36  Id,  383;  Cox  v,  Hutchings,  21  Ind,  219;  Stui^eon  v. 
Ferron,  1 4  Icwa,  1 60 ;  Wilhelm  v,  Thorington,  Id.^^j;  Hoomes v,  Kuhn, 
4  Call,  U,S,  274;  Hare  v,  Sproul,  2  How,  Miss,  772;  Fellows  v.  Em- 
peror, 13  Barb,  92;  Flemming  v,  Hollenback,  7  Id,  271;  People  v, 
N.Y.  Sup.  Ct.,  10  Wend,  285;  Pike  v,  Evans,  i^  Johns,  210;  Smith  v. 
Brush,  8  Id,  84;  Steinback  v,  Columbia  Ins.  Co.,  2  Cat,  129;  Halsey  v, 
Watson,  I  Id,  24;  Powell  v,  Jones,  42  Barb,  24;  Edmiston  ».  Garrison, 
18  Wis,  594;  Beauchamp  z^.  Sconce,  12  .^.  57;  State  v,  Larrimore,  20 
Id,  425;  Wells  V,  Sanger,  21  Id,  354;  State  v,  Stumbo,  26  Id,  306; 
State  2^.  Wightman,  if  Id,  121;  Whitbeck  ».  Whitbeck,  9  Cow,  266; 
Brisbane  v.  Adams,  i  Sand/.  195;  Burnett  v,  Phalen,  4  Bosw,  622; 
Leavy  v,  Roberts,  2  ^<7/.  285;  Best  v,  Starks,  24  How,  Pr.  58;  Aiken 
».  Bemis,  3  Woodb,  6f  M,  348;  Whetmore  v,  Murdock,  Id,  380; 
Wheelwright  v.  Beers,  2  HaU,  391;  Nason  ».  Cockroft,  3  Duer^  366; 
Peck  ».  Hiler,  30  Barb,  655;  Adams  v.  Bush,  23  Z?<w.  /'r.  262;  Macy 
V,  De  Wolf,  3  Woodb,  6* -^  193;  Ames ».  Howard,  i  Sumn,  (U,S.)  482. 

65.  Not  Cumulative. — Newly  discovered  cumulative  evidence 
furnishes  no  ground  for  a  new  trial,  unless  it  is  of  so  controlling  a 
character  that  it  would  probably  change  the  verdict.  (Windham 
County  Bank  v,  Kendall,  7  Rhode  Island^  77;  State  v,  O'Brien,  Id,  336; 
Heaton  v,  Manhattan  Ins.  Co.,  Id,  502.)  The  best  definition  of  the 
term  "cumulative  evidence"  is  that  in  (Parker  v.  Hardy,  23  Pick,  246), 
viz.:  "Cumulative  evidence  is  additional  evidence  of  the  same  kind  to 
the  same  point"  (Bradish  v.  State,  35  f^.  452.)  That  only  is  cu- 
mulative which  is  in  addition  to  or  corroborative  of  what  has  been  given 
at  the  trial.  (Gray  v,  Harrison,  i  Nev.  502.)  Evidence  is  cumulative 
if  it  supports  evidence  introduced  on  the  trial  to  prove  facts  of  second- 
ary importance,  the  tendency  of  which  was  to  prove  the  facts  in  issue. 
(Stoakes  v,  Monroe,  36  Cal,  383;  Gray  v,  Harrison,  i  Nev.  502.)  But 
if  it  would  bring  to  light  some  new  faa  bearing  upon  the  main  issue. 
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it  is  not  cumulative.  (Gray  v.  Harrison,  i  Nev,  502.)  Evidence  which 
is  specifically  distinct,  and  bears  upon  the  issue,  is  not  cumulative,  though 
it  may  be  intimately  connected  with  parts  of  the  other  testimony.  (Alger 
V.  Merritt,  16  Iowa,  121.)  So,  proof  that  plaintiff  had  acknowledged 
settlement  of  the  demand  should  not  be  deemed  cumulative.  (Guyot 
V,  Butts,  4  Wend  579.)  Nor,  in  case  of  crim.  can.,  proof  that  plaintiff 
had  for  some  time  been  living  in  adulteiy.  Smith  v.  Hasten,  15 
Wend,  270. 

66.    Not  Impeaohlng. — It  must  be  shown,  third,  that  it  is  not  to 
impeach  an  adverse  witness.     (10  Wend.  285;  i  Cow,  359.)    It  must 
go  to  the  merits  of  the  case,  and  not  be  such  as  tends  merely  to  discredit 
a  witness.    (Baker  &.  Joseph,  16  CaL  180;  Klockenbaum  3?.  Fierson, 
22  CaL  160;  Deer  v.  State,  14  Mo,  348;  Meakin  v,  Anderson,  11  Barb, 
215;  Beech  v,  Tooker,  10  How,  Pr,  296;  i  Abb,  Pr,  297 f  Simmons 
V,  Fay,  I  E,  D,  Smith,  107;  Carr  v.  Gale,  i  Curt,  C  Ct.  384;  United 
States  V,  Potter,  6  McLean,  182;  Brooke  v.  Payton,  i  Cranch  C,  Ci,  128; 
Terr,  of  Oregon  v,  Latshaw,  i   Or,  146;  Barrett  v,  Belsher,  4  BM, 
C/.S,  348;  Harrington  v,  Bigelow,  2  Denio,  109;  Fleming  v,  Hollen- 
back,  7  Barb,  271;  Shumway  v.  Fowler,  4  Johns,  425;  Bunn  v,  Hoyt, 
3  /</.  2 5  5.)    Except  in  very  rare  cases,  such  as  where  the  whole  question 
is  one  of  identity  of  persons  long  deceased.    To  give  an  opp>ortunity  of 
impeaching  the  character  of  a  principal  witness.    (Jackson  v,  Kinney, 
I \  Johns,  186;  Jackson  v.  Hooker,  5  C&w,  207;  Jackson  v,  Crosby,  12 
Johns,  354.)    Nor  such  as  tends  to  disprove  what  was  sworn  to,  on  a 
former  trial.    (HaLsey  v,  Watson,  i  Cat,  24.)    Nor  new  evidence  of 
a  fact  controverted  at  former  trial.    (Steinback  v,  Columbian  Ins.  Co., 
2  Cat,  129;  Smith  v.  Brush,  8  Johns,  84;  Pike  v,  Evans,  15  /^.  210; 
Leavy  v,  Roberts,  8  Abb,  Pr,  310;  People  v,  N.Y.  Superior  Ct.,  10  Wend, 
286;  Brisbane  v,  Adams,  i  Sand/,  195;  Fleming  v,  Hollenback,  7  Barb, 
271 ;  Peck  V,  Hiler,  30  Barb,  655.)    New  evidence  on  points  formerly 
in  issue  must  be  of  preponderating  character,  and  decisive  on  the  evi- 
dence to  be  overturned.    (Findley  v,  Nancy,  3  Monr,  400.)    But  where 
the  genuineness  of  a  signature  is  put  in  issue  and  made  the  subject  of 
proof,  a  new  trial  will  not  be  granted  on  account  of  the  discovery  of 
new  evidence  tending  to  prove  the  signature  a  foigery.     (Wright  v, 
Carillo,  22  Cat,  595.)    But  where  the  defense  was  forgery  in  an  action 
on  a  note,  a  new  trial  was  granted  on  the  ground  that  the  note,  which 
at  the  time  of  the  trial  was  lost,  had  since  been  found.    (Piatt  v,  Munroe, 
^^  Barb,  291.)    Admissions  and  conversations  of  a  defendant,  the  pur* 
port  of  which  is  in  direct  conflia  with  his  testimony  in  the  case,  and 
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with  the  theory  of  his  defense,  are  not  impeaching  but  original  evidence. 
Alger  V.  Merritt,  1 6  Iowa,  121. 

67.  That  it  is  Material. — It  must  be  shown,  fourth,  that  it  is 
material  to  the  issue;  (10  Wend,  285;  i  Cow,  359;  Arnold  v,  Skaggs, 
35  CaL  684;)  and  of  so  important  a  character  as  to  satisfy  the  Court 
that  it  may  reasonably  be  inferred  the  verdict  would  have  been  different 
if  it  had  been  in  on  the  former  trial;  (Stoakes  v,  Munroe,  36  Cal,  383; 
State  V,  Lock,  26  Mo,  603;  Barrett  v,  Belshee,  4  Bibh,  U.S.  348; 
Vandeman  v,  Edwards,  21  Tex,  737;)  or  that  it  would  materially  vary 
the  complexion  of  the  cause.  (Levitsky  v.  Johnson,  35  Cal,  41; 
United  States  v,  Cornell,  2  Mas,  U,S,  91;  Leivellen  v,  Parker,  4  Harr, 
Rep,  5 ;  Ludlow  v,  Parker,  4  Hammond,  5 ;  Martin  v,  Marvin,  D,  C, 
PkSa  9  Leg,  InL  2.)  Where  a  referee,  after  report  had  been  made  up, 
refused,  from  doubt  as  to  his  powers,  to  allow  the  introduction  of  newly 
discovered  evidence,  at  the  same  time  intimating  in  a  supplemental 
report  that  if  such  evidence  had  been  adduced  on  the  trial  the  result 
would  probably  have  been  different:  Held,  to  be  good  ground  for  a  new 
trial.     Hoyt  v,  Saunders,  4  Cal,  345.    , 

68.  That  it  -was  Subsequently  Discovered.— The  moving 
party  must  show  by  his  own  affidavit  that  the  new  evidence  was  not 
known  to  him  at  the  time  of  the  trial.  Upon  that  question  the  affidavits 
of  other  persons  are  not  sufficient.  (Arnold  v,  Skaggs,  34  Cal,  684.) 
A  new  trial  for  this  cause  is  never  granted  if  the  existence  of  the 
new  evidence  was  known  to  the  applicant  before  the  trial  was  had. 
(Jackson  v,  Malin,  15  Johns,  293;  Vandervoort  v.  Smith,  2  Cai,  155; 
see  People  ».  N.Y.,  10  Wend,  285;  Fleming  v,  Hollenback,  7  Barh,  271 ; 
Macy  V,  DeWolf,  3  Woodb,  &*  M  193;  Aiken  v,  Bemis,  Id,  348; 
Whetmore  v,  Murdocks,  Id,  380;  compare  Porter  v,  Talcott,  i  Cow, 
359.)  Even  though  he  had  forgotton  it  at  the  time  of  the  trial.  Flem- 
ing??. Hollenback,  7  Bard,  271;  10  Wend,  285. 

» 

69.  What  Statement  must  Sho-w. — Motions  for  new  trial  on 
the  ground  of  newly  discovered  evidence  are  regarded  with  disfavor  and 
distrust,  and  the  strictest  showing  of  diligence  and  all  other  facts  neces- 
saiy  is  required.  (Baker  v,  Joseph,  16  CaL  173;  Smith  v,  Mathews,  6 
Mo.  600;  Leavy  v.  Roberts,  8  A^,  Pr,  310.)  A  party  who  relies  on 
such  ground  must  make  a  strong  case  by  the  best  evidence  obtainable, 
both  in  respect  to  diligence  on  his  part  in  preparing  for  the  trial,  and  as 
to  the  truth  and  materiality  of  the  newly  discovered  evidence.    (Arnold 
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V.  Skaggs,  35  Cal,  684.)  To  justify  a  court  in  granting  a  new  trial  on 
the  ground  of  newly  discovered  evidence,  it  must  be  manifest  that 
injustice  has  been  done  the  party  moving.  (United  States  v.  Cornell,  2 
Mas.  U.S,  91 ;  Craiy  ».  Sprague,  1 2  Wend,  41 .)  But  the  following  cases 
state  a  less  stringent  rule.  Clark  v,  Crandall,  3  Bard.  613;  McGuire  v. 
O'Halloran,  fft'a  6f  D.  Supp.  85. 

70.  What  Statement  xnust  Show. — On  motion  for  a  new  trial 
on  the  ground  of  newly  discovered  evidence,  the  newly  discovered 
evidence  should  be  fully  set  forth.  (Perry  v.  Cochran,  i  Cal.  180; 
Hollingsworth  v.  Napier,  3  Cat.  182;  Burnley  v.  Rice,  21  Tex,  171.) 
Nor  will  a  new  trial  be  g^nted  if  the  witnesses  whose  testimony  is 
sought  to  be  introduced  are  unworthy  of  belief.  (Fleming  v.  Hollen- 
back,  7  Barb.  271;  Macy  v.  DeWolf,  3  Woodb.  & M.  193;  Whetmore 
V.  Murdock,  Id.  380;  Williams  v.  Baldwin,  \^  Johns.  489;  see  Pome- 
roy  V,  Columbian  Ins.  Co.,  2  Cat.  260.)  Nor  if  it  is  improbable  that 
they  could  be  obtained  at  the  new  trial.  (Kendrick  v.  Delafield,  2  Cai. 
67.)  Nor  if  they  could  not  be  compelled  to  testify  as  to  the  facts 
sought  to  be-  proved  by  them.  (Shumway  v.  Fowler,  4  Johns.  425.) 
Nor,  especially,  if  the  new  evidence  is  not  material.  (Fellows  v. 
Emperor,  13  Barb.  92.)  In  contesting  a  motion  for  a  new  trial  on  the 
ground  of  newly  discovered  evidence,  it  is  competent  for  the  adverse 
party  to  show  by  affidavit  that  the  witness  whose  testimony  is  stated  is 
wholly  unworthy  of  credit.  (Williams  v.  Baldwin,  18  Johns.  489; 
Fleming  v.  Hollenback,  7  Barb,  271;  Pomroy  v.  Columbian  Ins.  Co., 
2  Cai,  260.)  Counter  affidavits  may  be  read  without  being  served  on 
the  party  moving.    Strong  v.  Platner,  5  Caw.  21. 


j\ro.  1040. 

Affidavit  on    Ground  of  Excessive  Damages, 
[Title.] 
[Venue.] 

C.  D.,  being  duly  sworn,  deposes  and  says: 

I.  I  am  the  defendant  in  the  above  entitled  action. 

II.  The  verdict  of  the  jury  in  this  action  was  against 
the  defendant  therein,  and  was  for  an  amount  obviously 
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excessive   and   unreasonable,  and   totally  unjustifiable 
from  the  facts  stated  and  the  evidence  adduced  therein. 

III.   The  complaint  in  said  actio'n  called  for  a  recov- 
ery of dollars,  with  interest  thereon  at  the  rate 

of ,  whereas  the  verdict  of  the  jury  was  against 

the  defendant  for dollars,  with  interest  thereon 

at  the  rate  of [or  show  any  facts  or  circum- 
stances which  constitute  the  verdict  obviously  excessive  or 

obviously  inadequate^ 

[Signature.] 


71.  Affidavit  Essential. — In  an  affidavit  on  motion  for  a  new 
trial  on  the  ground  of  excessive  damages,  the  facts  should  be  stated 
from  which  the  Court  can  perceive  whether  the  damages  are  excessive, 
and  whether  on  another  trial  there  would  be  any  probability  of  a  verdict 
for  a  less  amount,  or  that  there  is  any  defense  to  the  claim.  (Patter- 
son V.  Ely,  19  CaL  28.)  In  Missouri,  he  must  allege  that  the  verdict 
is  unjust,  and  that  he  has  merits.  (Meecham  v,  Judy,  4  Mo,  361; 
Elliot  V,  Leak,  Id,  540.)  If  damages  are  excessive,  it  is  incumbent  on 
the  appellant  to  specify  in  his  statement,  on  motion  for  a  new  trial,  in 
what  respect  the  evidence  was  insufficient  to  support  this  portion  of  the 
finding,  or  wherein,  or  for  what  reason,  the  damages  were  excessive, 
Chiarini  v.  Rochon,  CaL  Sup.  Ct.,  Oct,  71,  1869. 

72.  Grounds  for  New  TriaL — ^The  Court  will  set  aside  a  ver- 
dict where  the  damages  given  are  unjustifiable.  (George  v.  Law,  i 
CaL  363;  McDaniel  v,  Baca,  2  CaL  326;  Heath  v.  Lent,  i  Id,  410; 
Potter  V,  Seale,  5  /</.  410;  Payne  v.  Pacific  Mail  S.S.  Co.,  i  Id,  $^; 
De  Briar  v,  Mintum,  i  /^.  450;  see  the  case  of  Pleasants  v.  N.  B.  and 
M.  R.R.  Co.^  34  Id,  586;  Baldridge  v,  Bryan,  3  Mo,  371;  Gleason  v, 
Breman,  50  Me,  222.)  It  must  clearly  appear  that  injustice  has  been 
done.  (Weaver  v.  Page,  6  Cal,  681;  Conrad  v.  Belt,  22  Mo,  166; 
Sherry  v.  Freckling,  4  Duer,  452;  Woodward  v,  Paine,  \^  Johns,  493; 
Scott  ».  Lilienthal,  9  Bosiv,  224.)  Or,  for  a  greater  sum  in  damages 
than  is  asked  for  in  the  complaint,  a  new  trial  may  be  had.  (Palmer  v, 
Reynolds,  3  CaL  396;  Pratt  v,  Blakey,  5  Mo,  205;  Goetz  v,  Ambs,  22 
Id,  170;  Dox  V,  Dey,  3   Wend,  356;  Corning  v.  Corning,  6  N,Y.  97; 
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Mclntire  v,  Clark,  7  Wend.  330;  per  contra,  as  to  amount  claimed  in 
writ,  Webb  v,  Thompson,  23  Ind,  428.)  But  the  excess  may  be 
remitted  and  the  judgment  stand.  (Pierce  v.  Payne,  14  CaL  420;  Mc- 
Laughlin V,  Wash.  Mut.  Ins.  Co.,  23  Wend.  525;  Jansen  v.  Ball,  6 
Cow,  628;  Sturgis  V,  Law,  3  Sand/.  451;  Fink  v.  Bryden,  ^  Johns. 
245;  Diblin  v.  Murray,  3  Sand/.  19;  Collins  v.  Albany  and  Schenec- 
tady R.R.  Co.,  12  Barb.  492;  Clapp  v.  Hudson  River  R.R.  Co.,  19 
Id.  461;  Johnson  v.  Root,  2  Fish  U.S.  291.)  If  the  successful  party 
consents.  (Chapman  v.  Browne,  8  Cal.  294;  Potter  v.  Thompson,  23 
Barb.  87.)  Or,  where  verdict  is  grossly  inconsistent  with  relation  to  the 
facts,  a  new  trial  will  be  granted.  Potter  v.  Scale,  5  Cal.  410;  Scherpf 
V.  Szadeczky,  i  Abb.  Pr.  366;  Knight  v.  Wilcox,  18  Barb.  212;  Blum 
V.  Higgins,  3  Abb.  Pr.  104;  Fry  v.  Bennett,  9  AM>.  Pr.  45;  Krom  v. 
Schoonmaker,  3  Barb.  647;  Clapp  v.  Hudson  River  R.R.  Co.,  19  Id. 
461 ;  Rogers  v.  Beard,  20  How.  Pr.  98. 

78.  Grounds  for  New  Trial — Courts  have  a  legal  right  to 
grant  new  trials  in  actions  for  torts  on  the  ground  of  excessive  dam- 
ages. (Parker  v.  Lewis,  Hempst.  72.)  So,  in  infringement  of  patents, 
they  must  be  for  a  sum  plainly  exorbitant  or  ''outrageous.''  (Aiken  9. 
Bemis,  3  Woodb.  (sf  M.  348;  Whitney  v.  Emmett,  Bald.  303,  325; 
Davis  V.  Pitman,  Hempst.  U.S.  44.)  So,  in  action  against  a  common  carrier 
for  negligent  loss  of  property.  (Harris  v.  Panama  R.R.  Co.,  5  Bosw. 
312.)  The  Court  may  correct  the  judgment  as  to  damages,  and  make 
it  conformable  to  the  findings.  (Clark  v.  Huber,  20  Cal.  196;  Toplitz 
V.  Raymond,  10  Abb.  Pr.  60.)  Yet,  when  the  finding  is  contraiy  to 
the  evidence,  and  in  direct  contravention  of  the  charge  of  the  Judge,  a 
new  trial  will  be  granted.  (Johnson  v.  Root,  2  Fish,  291.)  So,  the 
Court  may  grant  a  new  trial  where  the  damages  are  inadequate,  as  well 
as  where  they  are  excessive.  Hall  v.  Bark  "Emily  Banning,"  33 
Cal.  ^22;  Richards  v.  Sandford,  2  F.D.Smith,  349;  Robbins  ».  Hud- 
son River  R.R.  Co.,  7  Bosw.  i;  Moore  v.  Wood,  19  How.  Pr.  405; 
Walker  v.  Smith,  i  Wash.  C.  Ct.  202;  Mostyn  v.  Coles,  7  Hurl.  GfNor. 
872;  Adams  v.  Midland  KR.  Co.,  7  Hurl,  ^f  Nor.  1,034. 

74.  Infliiffioient  Grounds. — It  is  no  ground  for  a  new  trial  of 
the  issues  of  fact  that  the  judgment  is  broader  than  the  facts  alleged 
and  found  would  justify.  Such  an  error  does  not  affect  the  findings 
where  it  occurred  in  entering  the  judgment  subsequent  to  the  findings. 
(Cal.  Pr.  Act,  §  193;  Shepard  v.  McNeil,  Cal.  Sup.  Ct.,  Jul.  T.,  1869.) 
Court  will  not  interfere  with  the  verdict,  unless  the  damages  found  are 
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obviously  excessive.  (Woodson  v.  Scott,  20  Mo,  272;  Barth  v.  Mer* 
ritt,  Id,  567;  Wells  V.  Sanger,  21  /</.  354;  Anderson  v.  Fox,  2  Ben,  6* 
M,  245.)  The  Court  will  not  grant  a  new  trial  on  the  g^'ound  of  ex- 
cessive damages,  when  the  verdict  was  in  accordance  with  the  direction 
of  the  Court.  (Stimpsonz;.  The  Railroads,  i  WalLjr,  C,  Ci,  164;  Stan- 
ley V,  Whipple,  2  McLean^  35.)  Or  where  the  defendant  leaves  the 
matter  to  general  inference.  (Stephens  v.  Felt,  2  Blatchf,  U,S,  37.) 
Or  where  the  claim  for  damages  rests  entirely  on  the  uncontroverted 
allegations  of  the  complaint,  judgment  will  not  be  disturbed.  (Patter- 
son V,  Ely,  19  Cal,  28.)  Or  where  defendants  admit  that  the  amount 
claimed  is  correct.  (Rowe  v.  Smith,  10  Bosw,  268;  N.  O.  R.R.  Co. 
V,  McBride,  38  Miss,  32.)  Or  that  the  verdict  was  entered  for  the 
amount  due  instead  of  the  penalty  of  the  bond,  and  that  the  recovery 
was  for  a  sum  greater  than  was  claimed  by  the  ad  damnum  in  the  decla- 
ration, were  not  sufficient  for  a  new  trial.  Huff  v.  Hutchinson,  14 
How,  U,S,  585. 

75.  Rules  Governing  Courts. — ^The  question  of  damages  or 
of  interest  in  the  nature  of  damages  belongs  peculiarly  to  the  jury,  and 
although  the  Court  may  be  dissatisfied  with  the  verdict,  they  will  not  set 
it  aside  simply  on  that  ground.  (Walker  v.  Smith,  4  Dall.  U,S.  389; 
I  Wash,  C.  Ci,  152;  Allen  v.  Blunt,  2  Woodb,  &f  M.  121,  149.)  It 
must  be  very  extreme  cases  where  the  judgment  will  be  reversed  by 
the  Supreme  Court  on  account  of  excessive  damages  in  actions  ex  de- 
licto, Hagg  V,  Emerson,  11  How,  Pr,  587;  Smith  v.  Jordan,  11 
Law  Rep,  (N.S.J  204;  Walker  v.  Wilson,  8  Bdsw,  586. 

76.  Rules  of  Court. — In  actions  for  personal  torts,  the  law  does 
does  not  fix  any  precise  rule  of  damages,  but  leaves  their  assessment  to 
the  unbiased  judgment  of  the  jury,  and  the  verdict  will  not  be  disturbed 
on  motion  for  new  trial,  unless  the  amount  is  so  large  as  to  induce  a 
leasonable  person,  upon  hearing  the  circumstances,  to  declare  it  out- 
rageously excessive,  or  as  to  suggest  at  the  first  Blush,  passion  or  preju- 
dice or  corruption  on  the  part  of  the  jury.  Wheton  v.  North  Beach 
and  M.  R.R.  Co.,  36  Cal,  590;  Seeley  v,  Chittenden,  4  How,  Pr. 
265;  Boyce  v.  Cal.  Stage  Co.,  25  Cal,  460;  Aldrich  v.  Palmer,  24  Cal, 
513;  Parker  v.  Lewis,  Hemps/,  U,S,  72;  Clark  v,  Richards,  3  E.  D, 
Smilhf  89;  Coleman  V.  Southwick,  9  Johns,  45;  Southwick  v,  Stevens, 
10  Id.  443;    McConnell  v,  Hampton,   12  Johns.    234;  Sargent  v. 

,  5   Cow,   106;  Moody  v.  Baker,  Id.  351;  Cole  v.  Perry 

8  Caw.  214;  Douglas  v.  Towsey,  2   Wend.  352;  Finch  v.  Brown,  13 
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Caw,  60 1 ;  Bump  v,  Betts,  23  Caw.  85;  Knight  v.  Wilcox,  18  Barb, 
212;  Capp  V,  Huds.  Riv.  R.R.  Co.,  19  Id,  461;  Curtis  v.  Rochester 
and  Syracuse  R.R.  Co.,  20  Barb,  282;  Travis  v,  Barger,  24  Id,  614; 
Hager  ».  Danforth,  8  Haw,  Pr,  435;  Blum  v.  Hig^ings,  3  Ahb.  Pr, 
104;  Marquissee  v,  Ormston,  15  Wend,  368;  Fry  v,  Bennett,  9  Abb, 
Pr,  45;  Thurston  v,  Martin,  5  Mass,  496;  Alden  v,  Dewey,  i  Slory 
C,  Ct.  336;  3  Law  Rep,  383;  Allen  v.  Blunt,  2  Woodb,  ^  M,  121,  149; 
Palmer  v,  Fiske,  2  C«/r/.  C  Ct,  14;  Stanley  ».  Whipple,  2  McLean,  35; 
St.  Martin  z^.  Desnoyer,  i  -^'««.  156;  Swann  v,  Bowie,  2  Cranch  C, 
Ci,  221;  Sl  Paul  V,  Ruby,  8  -^>f«.  154. 

77.  Rules  of  Court. — It  is  only  in  rare  cases  that  the  Court 
will  grant  a  new  trial  in  an  action  for  libel  and  slander,  on  this  ground. 
(Potter  V,  Thompson,  22  Barb,  87;  Tillotson  v,  Cheetham,  2  Johns,  63; 
Root  V.  King,  7  Caw,  613;  Ostorm  v.  Calkins,  5  Wend.  263;  Ryck- 
man  v.  Parkins,  9  Id,  470;  Cook  v.  Hill,  3  Sand/,  341-)  Other 
cases:  (Smith  z^.  Masten,  15  Wend,  270;  Scherpf  ».  Szadeczky,  i  Abb, 
Pr,  366. )  Rules  by  which  courts  are  governed  in  setting  aside  ver- 
dicts on  the  ground  of  excessive  damages,  see  Payne  v.  Pacific  Mail 
S.S.  Co.,  I  Cal,  33;  see  Rogers  v.  Beard,  20  Haw,  Pr,  98;  and  Ma^ 
key  V,  N.Y.  Cent  R.R.  Co.,  27  Barb,  529. 

78.  What  xnust  be  ShoMm.--^It  must  be  clearly  shov^ni  that 
the  damages  are  excessive  and  unreasonable.  (Russ  v.  War  Eagle, 
14  Iowa,  363;  Allen  v.  Blunt,  2  Woodb,  &*  M.  121,  149.)  The  facts 
should  be  stated  from  which  the  Court  can  perceive  whether  the  dam- 
ages are  excessive,  and  whether  on  another  trial  there  would  be  any 
probability  of  a  verdict  for  a  less  amount,  or  that  there  is  any  defense 
to  the  claim.  (Patterson  v,  Ely,  19  Cal,  28.)  If  the  statement  shows 
that  too  high  a  rate  of  interest  was  allowed  by  the  jury  upon  an  account 
sued  on,  for  a  part  of  the  time,  a  new  trial  will  be  granted  unconditionally, 
unless  it  appears  that  plaintiff  had  not  kept  his  account  for  the  residue 
of  the  time  upon  the  erroneous  basis  of  interest,  and  he  will  consent  to 
remit  the  excess.  (Clark  v,  Girdley,  35  Cai,  398.)  Circumstances 
must  show  that  the  jury  have  made  some  mistake  in  the  rules  of  law 
applicable,  or  in  their  mode  of  computation,  or  that  they  have  been 
actuated  by  passion  or  prejudice  or  some  improper  feeling.  Weaver 
».  Page,  6  Cal,  685;  McCarty  v,  Fremont,  23  Cal,  196;  Aldrich  v. 
Palmer,  24  Id,  513;  Boyce  v,  California  Stage  Co.,  25  Id,  460. 
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Jfo.  1041. 

StaUmerU  on  MoHon  for  New  TrtdL 
[Title.] 

This  IS  an  action  of  ejectment  for  a  parcel  of  land 
described  in  the  complaint  herein  [being  a  portion  of 

a   tract   of  land   chains   square,   called  thp, 

claim,  lying  on  the  north  side  of  the  road 

leading  irom to ]. 

The  cause  being  regularly  called,  was  tried  before 

the  Court,  without  a  jury,  on  the  ....  day  of , 

18...  The  defendant  moved  for  judgment  on  the  plead- 
ings, which  motion  was  denied,  and  thereupon  the  fol- 
lowing evidence  was  introduced: 

M.  N.,  called,  and  sworn  for  plaintiff,  testified  as 
follows,  etc.  [insert  testimony. "l 

Cross-examined,  etc. 

O.  P.,  called,  and  sworn  for  plaintiff,  testified  as  fol- 
lows, etc.   [insert  testimony.'] 

Cross-examined,  etc. 

Book  of  surveys  shown  witness,  and  identified.  Plat 
in  said  book  introduced.  Deed  shown  witness;  knows 
the  signature.  Deed  introduced  marked  "  Exhibit 
No.  i;"  defendant  excepted. 

Cross-examined,  etc. 

Recalled,  examined,  says,  etc. 

Cross-examined,  says,  etc. 

It  was  here  admitted  that  [state  admission'];  the 
plaintiff  offered  and  read  in  .evidence  a  deed  marked 
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"  Exhibit  No.  2,"  dated ,  from to 

,  for \/Ae  land  in  contest] ;  defend- 
ant excepted.     Also  deed  marked  "Exhibit  No.  3," 

dated t    from    to    ,   for 

acres,    including  the   premises   in   question. 

Also  deed  marked  "  Exhibit  No.  4,"  dated , 

from  to ,  for ,  acres,  in- 
cluding the  premises  in  suit.  Which  deeds  were  all 
admitted  and  read  in  evidence. 

Plaintiff  also  offered  and  read  in  evidence  deposi- 
tion of ,  on  file  in  this  cause,  and  made  a  part 

of  this  statement.  [State  in  like  manner  the  evidence 
introduced  on  behcdf  of  defendant^ 

ERRORS    OF    LAW. 

I.  The  Court  erred  in  denying  defendant's  motion 
for  judgment  on  the  pleadings. 

II.  The  Court  erred  in  admitting  in  evidence  said 

deed  of to ,  dated ,  marked 

"Exhibit  No.  i,"  there  being  no  seal  affixed  thereto, 
and  the  acknowledgement  thereof  being  defective. 

III.  The  Court  erred  in  admitting  in  evidence  said 

deed  of  to ,   dated    ,  of 

the   land  shown    to  be   the   homestead   property   of 

and  his  wife,    without  the    signature    and 

acknowledgement  of  the  wife. 

IV.  The  Court  erred  in  refusing  to  allow  defendant 
to  prove  that  he  had  no  knowledge  in  fact  at  the  time 

of  his  purchase  of  the  prior  deed  made  by 

to 

V.  The  Court  erred  in  refusing  to  allow  defendant 
to  prove  that  he  actually  hdld,  possessed,  and  occupied 
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the   demanded  premises   continuously  and  adversely, 

from  the  ....  day  of ,  i8 . . ,  to  the day 

of ,  i8 . . ,  claiming  the  same  in  his  own  right 

adversely  to  all  the  world,  including 


79.  Discretion  of  Ckmrt. — ^Where  there  is  an  insufficiency  of 
evidence  to  sustain  the  verdict,  a  new  trial  may  be  granted.  It  rests  in 
the  discretion  of  the  Court.  (Johnson  v.  Pendleton,  i  CaL  133;  Rit- 
chie V,  Bradshaw,  5  Id,  228;  Adams  ».  Pugh,  7  Id.  150;  Potter  r. 
Carney,  8  CaL  574;  Scannell  v,  Strahle,  9  Id,  177;  Weddle  v.  Stark, 
10  Id.  301;  Johnson  v.  Parks,  10  Id,  446;  Brown  v.  Smith,  Id.  508; 
Kimball  v.  Gearhart,  12  Id.  27;  Bensley  v.  Atwill,  Id.  240;  Ritter  v. 
Stock,  Id.  402;  McGarrity  z'.  Byington,  Id.  432;  Visher  v.  Webster, 
13  Id.  60;  Knowles  v.  Joost,  Id.  620;  Algier  v.  Steamer  "Maria,"  14 
Id.  167;  Stevens  t'.  Irwin,  15  Id.  104;  Gagliardo  v.  Hoberlin,  18  Id. 
394;  Lewis  V.  Covillaud,  21  Id.  178;  Oullahan  v.  Starbuck,  21  CaL 
413;  Tebbs  z^.  Weatherwax,  23  Id.  58;  Preston  v.  Keys,  23  Id.  193; 
Lubeck  v.  Bullock,  24  Id.  388;  Ellis  v.  Jeans,  26  Id.  275;  Wilcoxon 
V.  Burton,  27  Id.  232;  Wilkinson  v.  Parrott,  32  Id.  102.)  Where  juiy 
renders  a  verdict  against  the  plain  principles  of  law,  as  laid  down  by 
the  Court,  and  against  clear  and  unquestioned  evidence,  the  Court  will 
grant  a  new  trial,  notwithstanding  the  particular  circumstances  or  gen- 
eral justice  of  the  case.    United  States  v.  Duval,  GUp.  356. 

80.  Error  in  Admitting  Evidence. — ^Where  improper  evi- 
dence is  submitted  to  the  juiy  under  objection,  a  new  trial  will  be  granted. 
(Iiinis  V.  Stmr.  "Senator,"  i  Cal.  459;  Santillanz^.  Moses,  i  Cal,  193; 
Trigg  V.  Conway,  Hempst.  U.S.  538;  Walpole  v.  Renfroe,  16  La.  An. 
92;  Consequa  v.  Willings,  Pet.  CO,  225;  Brown  v.  Cummings,  7 
AUen  (Mass.)  507.)  Injuiy  is  presumed  from  evidence  erroneously 
admitted.  (Grimes  v.  Fall,  15  Cal.  63;  Weber  v.  Kingsland,  8  Bosw. 
415.)  And  it  must  be  shown  to  be  irrelevant  and  injurious  to  the  party 
objecting.  (Coghill  9.  Boring,  15  Cal.  213.)  Unless  such  evidence 
could  not  possibly  have  affected  the  jury  prejudicial  to  the  appellant; 
(Innisz^.  Stmr.  "Senator,"  i  Cal.  459;  Santillan  zr. Moses, /^.  93;  Coghill 
9.  Boring,  i^Cal.  213;  Hicks  tr.  Whiteside,  23/^.404;  Barton  v.  City  of 
Syracuse,  37  Bard.  292;)  or,  unless  it  satisfactorily  appears  that  the 
verdict  would  not  have  been  changed;  (Prince  v.  Shepard,  9  Pick. 
176;  Thompson  v,  Lothrop,  21  Pick.  340;)  trial  should  be  granted. 
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(5  Mass,  104;  Green  ».  Hudson  River  R.R.  Co.,  32  Barb,  25;  Gillett 
».  Meaxi,  7  F^«^.  193;  Ames  v.  Potter,  7  /?./.  265;  Bridier  v.  Tulee, 
9  Fla,  481;  Patton  v,  Gregory,  21  Tex,  513;  Field  ».  Avery,  17  W?j. 
672;  Ellis  D,  Short,  21  Piif>5.  142;  Buddington  v.  Shearer,  2  PiJr^.  427; 
Potter  V.  Tyler,  2  MeL  58. 

81.  Error  in  Admitting  Evidence. — ^And  where  the  evidence 
was  conflicting,  the  admission  of  any  incompetent  evidence  which  might 
possibly  prejudice  ought  not  to  be  overlooked.  (Whitney  v.  Otis,  i 
Bosw,  420.)  But  a  new  trial  will  not  lie  where  there  is  suflficient  com- 
petent evidence  to  justify  the  judgn^ent  (Melton  v.  Cobb,  2 1  Tex, 
539;  Holbrook  v,  Jackson,  7  Cush,  136.)  Or  where  the  evidence  con- 
flicts with  the  complaint  (Jones  v,  Fales,  4  Mass,  254;  Cunningham 
V,  Kimball,  j  Id,6$,)  Or  if  there  is  uncontradicted  evidence  sufl&cient 
to  warrant  the  verdict  of  the  jury.  (Union  Water  Co.  v,  Craiy,  25  Col, 
504;  Zeigler  v.  Wells,  28  Cai.  263;  Renaud  v.  Peck,  2  ffil/,  137; 
Allen  V,  Blunt,  2  Wbodb,  &*  M,  121,  152,  154;  Doane  v.  Baker,  6  Alien 
(Mass.)  260;  Hollingshead  v,  Nauman,  45  Fenn,  Staie  R,  140;  Rich- 
ardson V,  Warren,  6  AlUn  (Mass,)  552.)  Or  if  the  objection  was 
merely  technical.  (Dovendorf  ??.  Wert,  42  Barb,  227;  Allen  v.  Blunt, 
2  Woodb,  6f  M,  121,  152,  154.)  And  its  rejection  was  right.  {Id,) 
Or  no  injustice  was  done  by  it.  (Id,)  Or  if  it  was  cumulative. 
(Butterworth  v,  Warth,  4  Bosw,  624.)  Or  not  controverted.  (Id,; 
Allen  V,  Blunt,  2  Woodb,  6f  M,  121,)  Or  where  it  is  afterwards  made 
competent.  (Eastman  v,  Amoskeag  Co.,  44  N,II,  143;  Lyford  v. 
Thurston,  16  N,H,  399.)  Or  where  the  fact  to  be  proved  is  mere 
surplusage,  or  not  material  to  the  decision  of  the  action.  (Clark  v, 
Lockwood,  21  CaL  220;  Mills  v,  Barney,  22  Id,  240;  Allen  v.  Blunt, 
2  Woodit,  &f  M,  121,  152,  154.)  Or  was  not  in  issue.  (Union  Water 
Co.  V,  Crary,  25  Cal,  504.)  Or,  where  its  admission  has  not  preju- 
diced the  case.  (2  T,R,  4;  i  Taunt,  12;  12  Price^  125;  i  Bos,&f  Pid, 
338;  2  Bing,4Sy,  2  Pick,  310;  \o  Johns,  447;  (^Cowen,  118;  Matter 
of  Marsh,  6  Law  Rep,  67;  Allen  v.  Blunt,  2  Woodb,  6f  M,  121.)  Or 
could  not  have  injured  the  defendant.  (Dimmick  v,  Milwaukie  R.R. 
Co.,  18  Wis,  471*)  Or  does  not  bear  upon  the  question  decided. 
(Biriy  t^.  Bennett,  7  Met,  354.)  Or  where  the  Court  instructs  the  jury 
to  disregard  such  evidence.  (Union  Water  Co.  v,  Crary,  25  Cal,  504; 
Randolph  v,  Woodstock,  35  Vt,  291;  Smith  v.  Whitman,  6  AUen 
(Mass,)  562;  but  see  Green  v.  Hudson  River  R.R.  Co.,  32  Barb,  25.) 
Or  where,  under  the  decision  admitting  the  evidence,  no  evidence  is 
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shown  to  have  been  given.      Randolph  9.  Woodstock,  35  F?.  291; 
Fowler  v.  Middlesex,  6  Allen^  92;  Allance  v.  King,  3  Barb,  548. 

82.  Error  in  Admitting  Evidence. — If  the  Court  erroneously 
rules  that  certain  evidence  is  admissible,  the  opposite  party  is  not  pre- 
judiced thereby,  unless  the  ruling  is  followed  by  the  introduction  of  the 
objectionable  testimony.  (Treat  v,  Reilly,  35  CaL  129.)  A  party  is 
not  injured  by  a  refusal  to  strike  out  exceptionable  testimony,  *  if  the 
same  party  afterwards  introduces  the  same  testimony,  or  if  counsel  after- 
wards concedes  the  facts  stated  in  such  testimony.  (Treat ».  Reilly, 
35  Ckil.  129.)  If  the  Court  erroneously  allows  respondent  to  introduce 
evidence  upon  matter  not  denied  in  the  answer,  but  the  appellant  is  not 
prejudiced  thereby,  a  new  trial  will  not  be  granted.  (Wells  v,  McPike 
21  CaL  215;  Tullyv.  Harloe,  35  CaL  302.)  The  admission  of  im- 
material evidence  to  prove  a  conceded  point  furnishes  no  ground  for  a 
new  trial.  (Sibley  r.  Leffingwell,  8  Allen  {Mass,)  584;  Rand  v.  Dodge, 
17  N.H.  343-)  It  is  no  ground  for  a  new  trial  that  secondary  evidence 
was  admitted  without  a  foundation  for  it  being  laid,  if  no  objection  was 
made  to  it.  (Myer  v.  Aveiy,  23  Ind.  510.)  Or  that  further  evi- 
dence was  allowed  after  the  testimony  was  closed.  Mowry  v.  Starbuck, 
4  CaL  274;  Brooks  v.  Crosby,  22  CaL  42;  see  Howard  v.  Holbrook,9 
Bosw,  237. 

88.  Error  in  Admitting  Evidence. — If  the  Court  refuse  to 
allow  an  amendment  to  the  answer,  but  admits  evidence  on  the  point 
to  which  the  amendment  referred,  no  injury  results  from  the  refusal. 
(Jones  V.  Block,  30  CaL  227.)  Where  a  referee  erred  in  receiving 
certain  evidence,  yet  where  such  evidence  by  legal  necessity  can  do  no 
injury,  it  will  not  authorize  a  new  trial.  (6  Duer,  145;  i  N.F,  519; 
13  Barb,  42;  9  Id,  625;  6  HUl,  292;  19  Wend,  232;  3  HilL  194;  16 
Johns,  90;  3  Cow,  612;  Lowery  v,  Stewart,  3  Bosw,  505.)  When  a 
witness  is  allowed  to  testify  against  the  objection  of  a  party  to  a  cause, 
and  the  Judge  does  not  state  the  facts  on  which  his  opinion  in  favor  of 
the  competency  of  the  witness  depends,  the  parties  disagreeing  as  to  the 
facts,  a  new  trial  will  be  ordered.  (State  v,  Norton,  i  Wins,  (N,C,)  303. ) 
Where  the  evidence  is  commented  on,  compare  Wait  v.  Maxwell,  5 
Pick.  217;  Rice  v,  Bancroft,  11  Id,  469;  Manson  v.  Palmer,  8  Allen 
(Mass,)  551;  Carpentier  v.  Small,  35  CaL  346. 

84.    Error  in  Excluding  Evidence.— -When  the  Court  refuses 
to  allow  evidence,  and  plaintiff  becomes  nonsuited,  the  judgment  of  non- 
39 
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suit  may  be  set  aside  and  a  new  trial  granted,  (Guffey  9.  Moseley,  2 1 
Tex.  408;  Wilkinson  v.  Scott,  17  Mass,  249;  see  Robinson  v,  Lyle,  10 
Bard.  513;  Snell  v.  Loucks,  12  Bard.  385;  Ambler •«;.  Wyld,  2  Wash. 
( P^.)  36. )  Where  a  portion  of  plaintiffs  evidence  was  excluded,  and 
the  court  of  review  comes  to  the  conclusion  that  if  the  evidence  ex- 
cluded had  been  admitted  plaintiff  could  not  have  recovered,  a  new  trial 
will  not  be  granted.  (Merle  v.  Mathers,  26  Cal.  455.)  Or  where  the 
evidence  was  afterwards  admitted.  (Morgan  v.  Reid,  7  Add.  Pr.  215.) 
Qr  if  it  is  evident  that  the  testimony  offered  could  have  no  influence 
upoa  the  verdict  (Carpenter  v.  Norris,  20  Cal.  437;  City  B'k  of 
Brooklyn  v.  Dearborn,  20  N.V.  244;  Allen  v.  Blunt,  2  Woodd.  6f  M. 
121,  152.)  Or  where  defendant  suffered  no  injury  thereby.  (Hicks  v. 
Whiteside,  23  Cal.  404;  Moigan  v.  Reid,  7  Adb,  Pr.  215;  Cook  v. 
Litchfield,  2  Bosw.  183;  Hunt  v.  Fish,  4  Bard.  324.)  Or  was  not 
prejudiced.  (Wise  v.  State,  2  Kansas^  4i9')  Or  where  conclusive 
evidence  on  the  same  point  was  subsequently  admitted.  (Dupuy  v. 
Williams,  26  Cal.  309;  Park  Bank  v.  Tilton,  15  Ahd.  Pr.  384.)  Or 
for  the  exclusion  of  an  affidavit  in  a  foreign  language.  (Spencer  v. 
Doane,  23  Cal.  418.)  A  new  trial  will  be  ordered  on  the  improper 
exclusion  of  a  witness,  although  it  does  not  appear  probable  tliat  his 
testimony  could  have  affected  the  result.  (Brown  v.  Richardson,  20 
iV.l^.  472,  476;  reversing  S.C.,  i  Bosw.  402;  see,  also.  Buck  v.  Her- 
mance,  i  Blaichf.  322.)  The  rejection  of  an  unimportant  deposition 
is  not  of  itself  alone  cause  for  a  new  trial.  Hill  v.  Meyers,  43  Ptnn. 
St.  Rep.  (7  Wright)  170. 

85,  Error  of  La'W. — A  new  trial  will  not  be  granted  for  an  error 
by  which  the  rights  of  the  party  were  not  prejudiced.  (2  Grah.  6*  M. 
on  New  Trial,  603;  10  Johns.  447;  6  Cow.  118;  i  Bos.  Gf  Pull.  338; 
2  Bing.  483;  2  Pick.  310;  2  T.R.  4;  i  Taunt.  12;  12  Price,  625; 
Kilbum  V.  Richie,  2  Cal.  148;  Newberg  v.  Abrams,  Wash.  Terr.  209; 
Tyler  v.  Green,  28  Cal.  406;  Carpentier  v.  Gardiner,  29  CaL  160; 
Huntington  v.  Conkey,  33  Bard.  218;  Matter  of  Marsh,  6  Law.  Rep, 
67;  Eckert  v.  Cameron,  43  Penn.  Stale  R.  (7  Wright)  120;  McKay  r. 
Leonard,  17  Iowa,  569.)  Nor  for  an  error  favorable- to  the  appellant. 
(Wilkinson  v.  Parrott,  32  Cal.  102.)  A  new  trial  will  not  be  granted 
where  a  demurrer  to  a  plea  was  erroneously  sustained  when  facts  could 
be  proved  under  other  pleas.  (Powell  v.  Asten,  36  Ala.  140.)  Nor 
upon  refusal  of  a  nonsuit,  in  cases  where  the  deficiency  was  afterwards 
supplied.  (11  N.V.  102;  7  Johns.  179;  8  Foster  {N.H.)  44;  2  HiU, 
620;  6  Dana,  395;  Kent  v.  Harcourt,  ^^  Bard.  491.)    Nor  upon  the 
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refusal  to  dismiss  complaint  if  evidence  was  insufficient  to  be  submitted 
to  a  jury.  (Howard  v.  Holbrook,  23  How,  Pr.  64.)  Nor  because  a 
witness  was  incompetent  from  interest,  if  it  appears  that  the  interest 
would  probably  be  released  on  another  trial,  and  the  verdict  would  be 
the  same.  (Macy  ».  DeWolf,  3  Woodb,  6f  M.  193.)  Nor  because 
counsel  indulged  in  too  great  latitude,  arguing  as  to  inferences  to  be 
drawn  from  evidence.  United  States  v.  Floweiy,  i  Spragut  U.S,  109; 
8  Law  Rep,  258. 

88.  lirror  of  Law. — ^Where  the  evidence  was  such  as  it  was 
peculiarly  the  right  of  the  jury  to  decide  upon,  and  where  the  construc- 
tion given  by  the  jury  to  the  evidence  was  consistent  with  the  justice  of 
the  case.  (Blagg  v.  Phenix  Ins.  Co.,  3  Wash,  C,  Ct,  58.)  Nor  where 
the  decision  was  right,  but  the  reasons  for  it  were  not  the  true  ones. 
(Munroe  v.  Potter,  22  How,  Pr,  49.)  Nor  where  plaintiff  could  in  no 
event  recover  more  than  nominal  damages.  (Hopkins  v,  Grinnell,  28 
Barb,  533;  McConihe  v.  N.Y.  and  E.  R.R.  Co.,  20  N.Y,  495.)  Nor 
for  the  refusal  to  nonsuit  where  defect  was  afterwards  supplied.  (Bar- 
rick  V,  Austin,  21  Barb,  241;  Downing  v,  Mann,  3  E,  D,  Smiih,  36; 
see  Gerbier  v,  Emery,  2  Wash,  C.  Ct,  413.)  Nor  on  account  of  an 
erroneous  ruling,  when  it  is  seen  that  the  facts  cannot  be  changed,  and 
the  facts  proved  are  conclusive  in  support  of  the  judgment.  (Brown 
V,  Bowen,  30  N.Y,  519.)  Nor  where  the  Court  erroneously  submitted 
a  matter  of  law  to  the  jury,  and  the  verdict  decided  it  correctly. 
(Stokes  V,  Arey,  \^  Jones  L,  (N.C.)  66;  Willis  v.  Vallette,  4  Me/,  {/(y.) 
186.)  If  the  Court  makes  a  ruling  during  the  progress  of  a  trial,  the 
party  in  whose  favor  the  ruling  is,  is  entitled  to  have  the  case  decided 
according  to  the  ruling,  provided  that  if  the  ruling  had  been  against  him 
he  might  have  been  able  to  remove  the  objection  made  by  the  other 
party.     Carpentier  v.  Small,  35  Cal,  346. 

87.  Error  in  Instruotions. — Where  an  erroneous  instruction 
has  been  given,  which  may  have  influenced  the  verdict,  a  new  trial  will 
be  granted.  (Yonge  v.  Pacific  Mail  S.S.  Co.,  i  Cal,  353;  Miller  v, 
Stewart,  24  Cai,  502;  Gale  v.  Wells,  12  Barb.  85;  Hunter  v,  Ouster- 
houdt,  II  Barb,  33;  Scott  v,  Lunt,  7  Pe/.  l/,S,  596;  Rochell  v,  Phillips, 
Hemps/,  U,S,  22;  United  States  v,  Beatty,  Id,  487.)  For  example, 
instruction  on  matter  of  fact  (Qms/i/,  0/  Cal,  Ar/,  vi.  Sec,  17;  Pico  v, 
Stevens,  18  Cal,  376.)  Or  where  the  Judge  refused  instructions  on  a 
matter  of  law.  (Emerson  v,  Hogg,  2  Bla/chf,  U,S,  i.)  But  where 
such  instructions  are  in  favor  of  defendant,  he  cannot  complain  of  the 
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error.  (Gaven  v,  Dopman,  5  Cal,  342;  Wilkenson.p.  Parrott,  3a  Cal. 
102.)  Or  an  error  which  does  not  militate  against  appellant.  (People 
V.  Moore,  8  CaL  94.)  Or  injure  him.  (Tompkins  v,  Mahonej,  33 
Cal,  231;  Fagan  v.  Williamson,  ^  Jones  L,  {N,C,)  433;  Hook  v.  Crag- 
head,  35  Mo.  380;  18  Q.B,  93;  Wallace  v.  Mayor  of  N.Y.,  2  Ilti/, 
440;  9  A66.  Pr,  40;  18  How.  Pr,  169;  Green  v,  Hudson  Riv.  R.R. 
Co.,  32  Barb,  25.)  Or  be  to  his  prejudice.  (Pico  v.  Stevens,  18  CaL 
376;  Olney  v.  Chadsey,  7  RJ,  224.)  Or  a  mere  want  of  perspicuity 
in  framing  the  instruction.  (People  v.  Moore,  8  CaL  94;  McKinney 
V,  Smith,  2\  CaL  374;  Williams  v.  Birch,  6  Bonv.  299;  Hooksett  v. 
Amoskeag  etc.  Co.,  44  N.H.  105 .)  Or  where  the  jury  was  not  misled  by 
it.  (2  C.B,  (N.S.)  740;  Carrington  v.  P.  M.S. S.  Co.,  i  CaL  475; 
Green  v.  Hudson  Riv.  R.R.  Co.,  32  Bard.  25;  Weber  r.  Kingsland, 
8  Bosw.  415;  Johnson  v.  Hudson  Riv.  R.R.  Co.,  20  N.F.  65,  74; 
Smith  V.  N.Y.  Cen.  R.R.  Co.,  29  Bard.  132;  Hamilton  Co.  v.  Good- 
rich, 6  Alien  (Mass.)  191.)  Or  where  justice  appears  to  have  been  done. 
Tram  v.  Collins,  2  Pick.  145;  see  5  Mass.  1,101;  6  Mass.  350. 

88.  Error  in  Instruotlons. — ^Where  verdict  is  clearly  contrary 
to  the  instructions,  it  will  be  set  aside.  (Farley  v.  Budd,  14  Iowa,  289.) 
Where  there  is  no  issue  tendered  in  the  pleadings  upon  a  material 
matter,  the  Court  or  juiy  will  not  be  presumed  to  have  found  on  such 
matter.  (Gifford  v.  Carvill,  29  CaL  589;  Bemal  v.  Gleim,  33  CaL 
669.)  A  new  trial  will  not  be  granted  on  the  grornid  of  erroneous 
instructions  as  to  measure  of  damages,  if  it  appear  by  bill  of  exceptions 
that  damages  assessed  were  not  too  great.  (Couillard  v.  Duncan,  6 
Allen  (Mass.)  440.)  Or  where,  notwithstanding  such  instruction,  the 
jury  came  to  the  proper  understanding,  and  rendered  a  correct  judgment 
(Haskell  v.  McHeniy,  4  CaJ.  411;  Pratte  v.  Judge  Court  Comm.  Pleas., 
12  Mo.  194;  Eastman  v.  Amoskeag  etc.  Co.,  44  N.I/.  143;  Marcly  v. 
Shults,  29  A\y.  (2  Tiffany)  346.)  Or  where  no  other  conclusion 
could  be  arrived  at  from  the  evidence.  Smith  v.  Harper,  5  CaL  329; 
Pico  V.  Stevens,  18  CaL  376. 

89.  Error  in  Instructions. — When  a  single  statement  in  a 
judge's  charge  contains  two  propositions,  one  of  which  is  erroneous. 
Court  will  order  a  new  trial  if  it  appears  the  jury  was  misled  thereby. 
(Green  v.  Hudson  Riv.  R.R.  Co.,  32  Barb.  25;  Wilson  v.  Tatum,  8 
Jones  L,  (N.C.)  300.)  The  whole  charge  to  the  juiy  should  be  taken 
together,  and  if  the  case  appears  to  have  been  fairly  presented  to  the 
jury  the  verdict  will  not  be  disturbed.     (Carrington  v.  Pacific  M.S.S. 
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Co.,  I  CaL  475;  Dwindle  v.  Henriquez,  i  CaL  387;  Smith  v.  Harper, 
5  CaL  329;  Burton  v,  Merrick,  21  Ark.  357.)  Where  several  defenses 
are  pleaded,  either  of  which  is  good  in  law,  and  the  Court  errs  in  its 
instructions  as  to  one  of  the  defenses,  unless  it  appear  that  the  verdict 
was  rendered  on  the  defense  in  relation  to  which  no  error  was  com- 
mitted, a  new  trial  will  be  granted.  (Wiseman  v.  McNulty,  25 
Cal.  234.)  So,  where  the  verdict  involves  more  than  one  issue,  if  the 
charge  is  erroneous  as  applied  to  either  issue.  (Whitacre  v.  Culver,  8 
Minn.  133.)  Or  if  there  is  some  evidence,  although  it  may  have  been 
slight,  upon  which  the  instructions  were  based.  Perlberg  v.  Gorham, 
10  CaL  120. 

90.  Error  in  Instruotions. — Wherever  the  Court,  on  a  supposed 
state  of  facts,  instructs  the  jury  if  they  so  find  the  facts  to  render  a  ver- 
dict for  the  plaintiflf,  when  the  instruction  should  have  been  to  find  in 
that  event  a  verdict  for  the  defendant,  the  remedy,  if  no  exception  is 
taken,  is  to  move  on  a  case  for  a  new  trial*  (Brush  v.  Kohn,  9  Bosw. 
589.)  If  a  party  desires  to  call  the  attention  of  the  Judge  to  the  fact 
that  he  was  mistaken  as  to  certain  evidence  having  been  given  as  stated 
in  the  charge,  he  should  have  done  so  directly  and  in  a  way  to  inform 
the  Judge  thereof,  and  have  requested  him  to  admonish  the  jury  that  in 
fact  no  such  evidence  had  been  given,  and  if  the  Judge  had  from  mis- 
apprehension refused  to  correct  the  error,  the  party  prejudiced  thereby 
would  be  entitled  to  relief  on  his  motion  for  a  new  trial  on  a  case. 
(Vamum  v.  Taylor,  10  Bosw.  148.)  If  a  fact  is  improperly  found,  the 
proper  remedy  is  a  new  trial.  North  Am.  Oil  Co.  v.  Forsyth,  48 
Pmn.  291. 

91.  Error  in  Instruotions. — ^Though  the  rule  laid  down  in  a 
charge  was  erroneous,  and  was  not  excepted  to,  yet  if  the  jury  did  not 
find  in  conformity  to  it,  a  new  trial  should  be  granted.  (See  Rogers 
V.  Murray,  3  Bosw.  317.)  Erroneous  instruction,  when  it  will  be 
disregarded,  see  (Pico  v,  Stevens,  18  CaL  376;  Brooks  v,  Crosby, 
22  CaL  42;  presumed  to  be  erroneous,  24  CaL  339.)  The  Judge 
has  a  right  to  aid  the  jury  by  an  expression  of  his  opinion  upon  the 
effect  of  the  evidence,  but  not  so  as  to  mislead  or  control  their  delibera- 
tions; that  which  a  jury  have  a  right  to  decide  ought  to  be  so  submitted 
as  to  leave  them  free  to  decide  it  either  way.  (Mohney  v.  Evans,  51 
Penn,  80.)  It  is  error  to  charge  the  jury  that  the  defendant  could  not 
relieve  himself  from  responsibility  by  showing  that  the  repairs  were 
being  made  by  a  coniractor,  and  not  by  himself  or  his  servants,  to  which 
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the  defendant  also  excepted.     Polack  v.  McGrath,  Cal.  Sup.  Q.,  OcL 
T.,  1869. 

92.  Error  in  Direotion  of  Verdict. — ^A  new  trial  will  be 
granted  for  misdirection  of  the  Judge.  (Battersby  v.  Abbott,  9  CaL 
565;  Boyden  v.  Moore,  5  Mass.  364;  Sampson  v.  Smith,  15  Mass. 
365;  Baylies  v.  Davis,  i  Pick.  206;  Allen  v.  Blunt,  2  Woodb.  6^  M. 
121,  152,  154.)  Yet  if  the  misdirection  was  on  an  immaterial  point, 
a  new  trial  will  not  be  ordered.  (Id.)  Or  if  it  did  not  affect  the  ver- 
dict, and  justice  appears  to  have  been  done.  (Id.)  Or  if  the  point 
was  frivolous.  (/</.)  Or  where  the  Judge  does  not  instruct  the  jury, 
whether  the  verdict  is  or  is  not  against  the  weight  of  evidence.  (Page 
V.  Pattee,  6  Mass.  459.)  Or  where  the  Judge  instructs  the  jury  that 
the  evidence  was  not  **  sufficient  in  law "  to  maintain  the  issue. 
(Aylwin  v.  Ulmer,  12  Mass.  22.)  In  "libel,"  see  Remington  ».  Cong- 
don,  2  Pick.  310;  Coffin  V.  Coffin,  4  Mass.  1. 

93.  Error  in  Findings. — Where  certain  findings  are  unsup- 
ported by  any  evidence,  such  findings  should  be  set  aside,  and  a  new 
trial  granted.  (Smith  v.  Atheon,  34  Cal.  506. )  If  on  the  trial,  the 
Court  finds  from  the  evidence  all  the  facts  necessary  to  entitle  the 
plaintiff  to  recover,  and  upon  re-examination,  on  motion  for  new  trial, 
finds  that  a  fact  essential  to  plaintiff's  recovery  is  not  proved,  a  new 
trial  should  be  granted.  (Hawkins  v.  Reichert,  28  Cal.  534.)  A 
defense  should  be  specially  pleaded;  the  omission  to  plead  it  is  not 
cured  by  the  introduction  without  objection  of  evidence  in  support  of 
it,  and  the  finding  of  the  fact  in  relation  to  it  by  the  Court.  (McComb 
V,  Reid,  28  Cal.  281;  Smith  v.  Owens,  21  Cal.  11.)  If  the  findings 
follow  the  issues,  and  a  demurrer  would  not  be  sustained  to  the  com- 
plaint, judgment  will  not  be  arrested  on  the  findings.  (Millard  v. 
Hathaway,  27  Cal.  119.)  Nor  for  inaccuracy  in  the  language  of  a 
finding  sufficiently  distinct  as  to  material  question  involved.  McKin- 
ney  v.  Smith,  21  Cal.  374. 

94.  Exoeptions  must  be  Taken  at  the  TriaL — ^Excep- 
tions must  be  taken  to  the  ruling  of  the  Court.  (McCloud  v.  O'Neal, 
16  Cal.  392;  Turner  v.  Tuol.  Wat  Co.  25  Cal.  398;  State  v.  Alford, 
31  Conn.  40;  Russell  v.  Union  Ins.  Co.,  i  Wash.  C.  C/.  440;  Farmers' 
Loan  and  Trust  Co.  of  N.Y.  v.  McKinney,  6  McLean,  i;  United 
States  V.  Floweiy,  i  Spragw  U.S.  109;  see  AnU^  ^^  Exceptions  I'  p.  496.) 
But  no  exception  shall  be  regarded  on  a  motion  for  a  new  trial,  unless 
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the  exception  be  material,  and  affect  the  sustantial  right  of  the  parties. 
Cal.  Pr,  Act,  §  188;  Kiler  v,  Kimball,  10  Cal  267;  Clark  v.  Lock- 
wood,  21  Id,  220.)  Where  a  party  wishes  to  put  on  record,  for  pur- 
poses of  review,  the  decision  of  the  Court  on  a  matter  of  fact,  the  only 
mode  is  to  request  that  written  findings  be  filed,  and  on  failure  or 
refusal  to  do  so,  to  except  for  want  of  findings.  Such  decision  by  the 
Court  on  a  matter  of  fact  cannot  be  established  by  affidavit  on  motion 
for  new  trial.  (Sanchez  v,  McMahon,  35  CaL  218;  Jones  v,  Alex- 
ander, 2  Mass,  36.)  If  a  proper  case  be  laid  in  the  declaration,  but 
not  with  sufficient  precision,  and  the  defendant  omits  to  take  advantage 
of  the  defect  at  a  proper  time,  the  Court,  after  verdict,  will  presume 
that  it  was  supplied  by  the  evidence;  but  not  so,  if  no  ground  at  all  is 
laid.     (United  States  ».  The  "  Virgin,"  Pet,  C,  Ct.  7.)    So,  a  new  trial 

will  not  be  granted. 

» 

95.  Exceptions  Vnnst  be  Taken. — If  an  objection  is  taken 
to  evidence  by  counsel,  and  the  objection  is  overruled  by  the  Court, 
and  no  exception  is  taken  to  the  ruling,  the  presumption  is  that  the 
counsel  acquiesced  in  the  ruling.  (Turner  z;.  Tuolumne  County  Water  Co., 
25  CaL  404.)  If  incompetent  testimony  is  admitted  without  objection, 
the  Court  will  treat  the  testimony  as  competent  on  motion  for  nonsuit, 
and  on  motion  for  new  trial.  (Janson  v.  Brooks,  29  Cal,  214.)  The 
nature  of  the  objections  to  the  admission  of  evidence  must  be  shown. 
(Cox  V,  Jackson,  6  Allen  {Mass,)  108;  State  v,  Alford,  31  Conn,  40.) 
So,  where  a  question  which  ought  to  have  been  submitted  to  the  jury 
was  decided  by  the  Court  without  objection.  (San  Francisco  v,  Clark, 
I  Cal,  386;  Clarke  v.  Mayor  of  N.Y.,  24  How,  Pr,  333.)  Or  that  cer- 
tain evidence  was  not  admissible.  (See  Gates  v,  Salmon,  35  Cal.  576; 
Rathbone  v.  City  Ins.  Co.,  3 1  Conn,  1 93 ;  see  Ante,  p.  500. )  Or  where,  dur- 
ing the  trial,  one  of  the  parties  was  informed  of  the  incompetency  of  a  juror. 
(Sleight  V,  Henering,  1 2  Mich.  37 1 .)  Or  that  a  demurrer  to  an  answer  was 
interposed,  and  not  first  disposed  of.  (Calderwood  v.  Tevis,  23  Cal,  335.) 
Or  for  the  allowance  to  file  an  answer  after  demurrer  overruled, 
(Thornton  v,  Borland,  12  Cal,  439).  Or  that  certain  instructions  should 
have  been  given  to  the  jury.  (Rathbone  v.  City  Ins.  Co. ,  3 1  Conn,  1 93 ; 
Brown  v,  Bristol  R.R.  Co.,  7  Hurl,  &"  Nor,  1,006;  see  Ante,  p.  503.)  Or 
objections  to  the  findings.  (See  Ante,  p.  501 .)  As  to  consequences  or 
omission  to  seek  review  of  erroneous  finding  of  fact,  by  exception  or 
otherwise,  (Fake  v.  AVhipple,  39  Barb,  339.)  A  report  of  a  referee 
which  is  not  made  immediately  after  the  close  of  the  testimony,  by  the 
one  hundred  and  ninety-first  section  of  the  Practice  Act,  is  deemed  as 
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excepted  to.     Headley  v.  Reed,  2  CaL  $22;  Matter  of  the  Will  of 
G.  D.  Bowen. 

96.  Legal  Efitot  of  Evidenoe.— But  where  the  jury  acted 
under  a  mistaken  impression  as  to  the  legal  effect  of  evidence,  or  in 
a  total  disregard  of  it,  a  new  trial  will  be  granted.  (Minturn  v.  Burr, 
30  Cai,  48;  Todd  v.  Boone  Co.,  8  Mo.  431;  Fulkerson  v.  Bollinger, 
9  Id,  828;  Wilkinson  v.  Greely,  i  Cur/,  C,  C/.  6$;  Childs  v.  Somerset 
and  Kennebeck  R.R.  Co.,  10  Law  Rep.  (N.S.)  561.)  But  not  where  the 
construction  given  by  the  jury  to  the  evidence  appeared  to  be  consist- 
ent with  the  justice  of  the  case.    (Blagg  v.  Phoenix  Ins  Co.,  3  WasA. 

C.  Ct,  58.)  Where  jury  found  plaintiff  was  injured  by  defendant's 
negligence,  and  without  fault  on  his  part,  rendering  a  verdict  for  six 
cents  damages,  the  verdict  was  set  aside  as  contrary  to  evidence.    (2  E. 

D.  Smithy  349;  Robbins  v.  Hudson  River  R.RCo.,  7  Bosw,  i;  see, 
also,  Lansing  v.  Stone,  37  Barh.  15.)  Anew  trial  will  not  be  granted 
on  the  affidavits  of  jurors  that  the  jury  misapprehended  the  testimony, 
where  no  reasonable  ground  for  such  misapprehension  appears.  Jack  v. 
Naler,  15  Imva^  450;  Moffit  v.  Rogers,  Id.  453. 

87.  New  Tried  ivill  be  Granted. — ^Where  an  attorney  ap- 
pears without  authority,  and  conducts  the  defense,  the  remedy  of  defend- 
ants is  by  motion  for  a  new  trial,  not  by  motion  for  relief  from  the 
judgment,  under  Sec.  68  of  the  Practice  Act.  (McKinley  v.  Tuttle, 
34  Cal,  235.)  Where  judgment  is  founded  in  part  upon  a  betting 
contract,  a  new  trial  will  be  granted.  (Sisk  v.  Evans,  8  Mo.  52.)  Or 
where  verdict  is  obviously  the  result  of  a  mistaken  view  of  the  rules  of 
law  applicable  to  the  facts.  (Todd  v.  Boone  County,  8  Mo.  431; 
Fulkerson  v.  Bollinger,  9  Mo.  828.)  Or  where  referee  decided  against 
the  weight  of  evidence,  and  erred  in  the  application  of  the  rules  of  law. 
(Brown  v.  Penfield,  24  Hew.  Pr.  64.)  If  the  plaintiff  insists  on  a  non- 
suit, instead  of  going  to  the  jury  upon  the  evidence,  a  new  trial  will  be 
granted.  (Forbes  v.  Luyster,  2  Hall.  403. )  Or  if  one  of  the  par^s 
counsel  was  absent  at  the  trial.  (Yater  v.  Mullen,  21  Ind.  562;  Mc- 
Kay v.  Marine  Ins.  C,  2  Cai.  384;  Post  v.  Wright,  i  Id.  11 1,)  Or 
during  a  portion  of  the  trial.  (Seinback  v.  Columbian  Ins.  Co.,  2  Cai. 
129.)  Or  when  a  particular  fact  in  a  cause  is  found  by  a  jury,  to  enter 
judgment  for  the  party  against  whom  it  was  found,  on  the  ground  that 
the  evidence  was  insufficient  to  establish  it.  North  American  Oil  Co. 
V.  For^th,  48  Finn.  291. 
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88.  Nevi  Txlfid  Granted. — Where  the  finding  is  opposed 
to  the  evidence,  a  new  trial  will  be  granted.  (Franklin  v,  Dorland, 
28  Cal,  175;  Smith  v,  Phelps,  2  CaL  121;  Griswold  v.  Sharpe,  2  Id. 
23;  Kile  V.  Tubbs,  23  Cal.  431;  Whitman  v,  Sutter,  3  Id,  179;  Lyle 
».  Rollins,  25  Cai,  437;  Oldham  v  Henderson,  4  Mo.  295;  see  Wilson 
V.  Burks,  8  Id.  446;  Slocum  v.  Luity,  Hemps/.  431;  Zantzinger  v, 
Weightman,  2  Cranch.  C.  Ct.  478;  Wilson  v.  Janes,  3  Blatchf.  U.S. 
2ifL)  But  it  must  be  palpably  so.  Hunt  v.  Hunt,  3  B.  Monr.  575.) 
So,  if  the  verdict  be  contrary  to  the  evidence  applicable  to  one  count, 
but  not  so  as  td  another  count  Or  when  not  sustained  by  the  evidence; 
(McCloud  V.  O'Neall,  16  Cal.  392;  Cox  v.  Hamilton,  21  Ttxas^  111'^) 
beyond  a  reasonable  doubt;  (Sheldon  v.  Hudson  River  R.R.  Co.,  29 
Barb.  226.)  Or  where  the  evidence  has  failed  to  support  several  ma- 
terial allegations  of  the  complaint.  (Watkins  v.  Rogers,  21  Ark.  298.) 
Or  where  the  judgment  is  not  warranted  by  the  evidence.  (Bolton  v. 
Stewart,  29  Cal.  615;  James  v.  Williams,  31  Cal.  211;  Appeal  of 
PipcJ"*  32  Cal.  530;  affirmed  in  Appeal  of  Brooks,  32  Cal.  559.)  This 
rule  applies  to  law  and  equity  cases  alike.  (Doe  v.  Vallejo,  29  Cal. 
386.)  And  to  findings  by  references.  (Brady  v.  Brown,  20  Cal.  520; 
Cappe  V.  Brizziolara,  19/^.  607;  Brown  z;.  Penfield,  24  How.  Pr.  64.) 
But  the  evidence  must  be  such  that  if  questions  had  been  submitted  to 
a  jury  the  Court  would  set  aside  the  verdict  as  contrary  to  evidence. 
Moore  v,  Murdock,  26  Cal.  524. 

99.  Nei^  Trial  Granted. — Where  the  verdict  is  obtained  on 
improper  or  incompetent  evidence — but  it  must  be  objeaed  to  at  the 
time  to  constitute  it  a  ground  for  new  trial.  (McCloud  v.  O'Neall,  16 
CaL  392 ;  Hahn  v.  Van  Doren,  i  E.  D.  Smithy  411;  Anderson  v.  Bus- 
teed,  5  Dtar,  485;  Travis  ff.  Barger,  24  Barb.  614;  Weeks  ».  Lowere, 

8  Barb.   530;  Clark  v.  Crandall,  3  Barb.  612;  Dresser  v.  Ainsworth, 

9  Barb.  619;  Boyle  v.  Coleman,  13  Barb.  42;  Vallance  z/.  King,  3 
Barb.  548;  Underbill  z;.  Harlem  R.R.  Co.,  21  Barb.  489.)  Or  where 
there  is  no  evidence  upon  a  point  essential  to  sustain  the  verdict. 
(Cummins  7;.  Scott,  20  Cal.  83;  Jackson  v.  Sacramento  R.R.  Co.,  23 
Cal.  268;  Doll  V.  Anderson,  z'j  Cal.  250;  White  v.  Clayes,  32  ///.  325; 
Moore  v.  Woods,  19  How.  Pr.  405;  Rathbone  v.  Stanton,  6  Barb. 
141;  Smith  V.  Tiffany,  36  Barb.  23;  Bailey  v.  Ellis,  21  Ark.  488; 
Backus  V.  Clark,  i  Kans.  303;  i  Arnould,  686,  §  255;  Wright  v.  Orient 
Ins.  Co.,  6  Bosw.  269;  compare  Kinsman  v,  N.Y.  Mut  Ins.  Co.,  5 
Bosw,  460. )  Where  record  does  not  show  a  total  want  of  evidence,  a 
new  trial  will  not  be  granted       (Memphis  Plk.   Rd.  Co.  v.  Bauere, 
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21  Ark,  306.)  A  verdict  for  a  tenant  claiming  title  by  twenty  years' 
possession  cannot  be  sustained  without  evidence  that  his  possession  was 
adverse  to  the  title  of  the  true  owner.  (Eaton  v.  Jacobs,  49  Maim, 
559.)  But  where  a  verdict  is  void  for  repugnancy  or  uncertainty. 
(Steams  v,  Barrett,  i  Mas.  U.S.  153;  and  see  Thompson  v.  Carbeny, 
2  Cranch.  C.  Ct.  39. )  Where  complaint  claims  on  two  distinct  grounds, 
and  some  decided  on  one  and  some  on  the  other.  (Biggs  v.  Barry,  2 
Curt.  C.  Ct.  259.)  Where  it  was  necessary  to  prove  two  distinct  propo- 
sitions, and  a  general  verdict  of  guilty  was  returned.  (United  States  v. 
Smith,  3  Blatchf.  U.S.  255;  Wilson  z».  Latum,  8  Jones  L.  (N.C.) 
300.)  Where  several  counts  are  abandoned,  and  the  verdict  is  ren- 
dered upon  two  counts  which  do  not  lay  a  foundation  for  the  damages 
found  by  the  jury.  (Jones  v.  Vanzandt,  2  McLean^  611;  S.C.,  i  West. 
Law  J.  56.)  Or  if  one  of  the  counts  is  defective,  or  an  error  has  been 
committed  as  to  one  of  them.  Wilson  v,  Tatum,  8  Jones  N.  (N.C.) 
300;  Middlesex  Canal  v.  McGregor,  3  Mass.  124. 

100.  Statement  must  Ck>ntaiii. — ^Where,  upon  motion  to  set 
aside  the  verdict  as  against  law  and  evidence,  all  the  evidence  must  be 
set  forth,  (Wadsworth  v.  Harrison,  14  Iowa,  272.)  As  against  insuf- 
ficiency of  evidence,  the  whole  case  must  be  presented  in  the  record. 
(Barker  v.  Brown,  1 5  Id.  70.)  Where  a  statement  on  motion  for  a 
new  trial  fails  to  specify  wherein  the  evidence  is  insufficient  to  justify 
the  decision,  such  insufficiency  as  a  ground  of  the  motion  will  be  dis- 
regarded. (Sanchez  v.  McMahon,  35  Cal.  218;  Pralus  v.  Pacific  G. 
and  S.  Min.  Co.,  35  Cal.  30.)  A  specification  that  the  evidence  did 
not  warrant  or  justify  the  judgment  is  insufficient.  (People  v.  Parrott, 
Cal.  Sup.  Ct.,  Jan.  T.,  1868.)  It  must  specify  the  particulars  in  which 
the  evidence  is  alleged  to  be  insufficient.  (Love  v.  Sierra  Nevada  Lake 
Water  and  Min.  Co.,  32  Cal.  639.)  And  if  the  objection  to  the  verdict 
is  against  the  weight  of  evidence,  must  set  forth  all  the  testimony.  Daw- 
ley  V.  Hovious,  23  Cal.  163. 

lOL  Statement  must  Contain.— Where  the  statement  on  mo- 
tion for  a  new  trial  did  not  contain  that  part  of  the  evidence  upon  the 
sufficiency  of  which  the  truth  of  implied  findings  of  fact  depended, 
but  showed  merely  that  the  moving  party  at  the  trial,  "  introduced  evi- 
dence tending  to  prove  "  a  state  of  facts  adverse  to  those  thus  impliedly 
found,  and  the  express  findings  were  clearly  sustained  by  the  evidence 
set  out  in  the  statement:  Held,  that  the  statement  was  insufficient  to 
show  the  moving  party  entitled  to  a  new  trial,  because  it  did  not  appear 
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that  said  evidence  which  "tended  to  prove  "  amounted  in  fact  to  proof 
of  said  state  of  facts.  (Morrill  v.  Chapman,  35  CaL  85.)  If  the  mov- 
ing party,  on  motion  for  new  trial,  intends  to  rely  on  the  point  that  a 
finding  of  fact  is  contrary  to  the  evidence,  he  should  specify  in  his 
statement  wherein  such  finding  is  not  justified  by  the  evidence.  It  is 
notfii  sucient  for  him  to  state  generally  that  the  evidence  is  insufficient 
to  justify  the  findings.     Beans  v,  Emanuelli,  36  CaL  117. 

102.  Weight  of  £lvidence.-^In  some  extraordinary  cases  where 
the  verdict  of  a  jury  is  clearly  against  the  weight  of  evidence,  a  new 
trial  will  be  awarded.  (Bagley  v.  Eaton,  8  CaL  159:  Hill  v.  Smith,  32 
CaL  166;  Hart  v,  Leavenworth,  11  Mo.  629;  see,  per  contra,  Wilson 
V,  Burks,  8  Id.  446;  Dobsen  v.  Arnold,  10  How.  Pr.  528;  Stettiner 
V.  Granite  Ins.  Co.,  5  Duer,  594;  Wheeler  v.  Calkins,  17  How.  Pr. 
451;  Fry  zf.  Bennett,  ^  Abb.  Pr.  45;  Heritage  v.  Hall,  33  Barb. 
347;  Smith  V.  Tiffany,  36  Barb.  23;  Howseo  v.  Hammond,  39 
Barb.  96;  Adsit  v.  Wilson,  7  How.  Pr.  64;  Matthews  v.  Poultrey, 
33  Barb.  127;  Lewis  v.  Blake,  10  Bosw.  198;  Rowe  v.  Smith,  Id. 
268;  Ammons  v.  State,  9  Fla.  530;  Coddington  v.  Camley,  2  Hilt. 
528;  State  V.  Elliott,  15  loiva,  72;  Brockman  v.  Berryhill,  16  Id.  183; 
Browne  v.  Jefferson,  Id.  339;  Edmiston  v.  Garrison,  18  Wis.  594; 
Gaines  v.  Forcheimer,  9  Florida,  265;  Slocum  v.  Lurty,  Hempsi.  431; 
Zantzinger  v.  Weightman,  2  Cranch  C.  CL  478;  Wilson  v.  James,  3 
B latch/.  227.)  But  the  Supreme  Court  will  not  interfere  with  the  ver- 
dict of  a  jury  on  the  ground  that  it  is  against  the  weight  of  evidence, 
except  in  extraordinary  cases.  (See  Treat  v,  Reilly,  35  CaL  129; 
Kimble  v.  Gearheart,  12  CaL  27;  10  /t/.  446;  i^  Id.  167;  Johnson  v. 
Pendleton,  i  Id.  133;  Scannell  v.  Strahle,  9  Id.  177;  Weddle  v.  Stark, 
10  Id.  301;  Bensley  v.  Atwill,  12  Id.  240;  Ritter  v.  Stock,  12  Id.  402; 
McGarrity  v.  Byington,  12  Id.  432;  Visher  v.  Webster,  i^  Id.  60;  Ste- 
vens V.  Irwin,  15  Id.  504;  Adams  v.  Pugh,  7  Id.  150;  Ritchie  v.  Brad- 
shaw,  I  Id.  228;  Knowles  v.  Joost,  13  /</.  620;  Brown  v.  Smith,  10 
Id.  508;  Gagliardo  v.  Hoberlin,  18  Id.  394;  Lewis  v.  Cavillaud,  21 
Id.  178;  OuUahan  v.  Starbuck,  21  Id.  413;  Tebbs  z'.  Weatherwax,  23 
Id.  58;  Preston  v.  Keys,  23  Id.  193;  Lubeck  v.  Bullock,  24  Id.  338; 
Ellis  ».  Jeans,  26  Id.  275;  Wilcoxson  v^  Burton,  27  CaL  232;  Wilkin- 
son V.  Parrott,  32  Id.  102;  Newell  v.  Rusk,  23  Ind.  210;  Patton  v. 
Patton,  5/./.  Marsh.  389;  United  States  v.  Duval,  Gtlp.  356. 

103.  Weight  of  Evidence.— To  justify  the  Court  in  setting 
aside  the  verdict  as  against  the  weight  of  evidence,  the  Court  should  be 
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brought  to  the  irresistible  conclusion  that  the  verdict  was  not  the  free, 
sound,  and  unbiased  exercise  of  judgment  on  the  part  of  the  jury,  and 
that  manifest  injustice  would  result.  (McKay  v.  Thorington,  15  I&zra, 
25.)  Where  there  is  a  contradiction  between  the  testimony  given  by 
the  parties  themselves,  a  new  trial  should  be  gfanted.  (Hartman  v. 
Proudfit,  6  Bosw.  191;  Boyd  v,  Colt,  20  Haw.  Pr.  384;  compare  Allen 
V,  McCrasson,  32  Barb.  662.)  If  the  verdict  is  against  the  weight  of 
evidence,  but  there  is  still  some  evidence  to  justify  it,  a  new  trial  will 
not  be  granted  for  insufficiency  of  evidence  to  sustain  the  verdict. 
(Kile  V,  Tubbs,  32  CaL  333;  Peterie  v,  Bugbey,  24  CaL  419;  Rice  ». 
Cunningham,  29  CaL  492.)  Cases  where  new  trial  was  granted  on  this 
ground:  (Clemens  v,  Leveill,  4  Mo,  80;  Scott  v.  Brock  way,  7  Mo.  61 ; 
Bybee  v.  Kinote,  6  Mo.  53.)  But  where  there  was  evidence  on  both 
sides,  it  must  clearly  appear  that  the  verdict  was  given  by  mistake,  or 
any  wilful  abuse  of  power.  (Carr  v.  Gale,  3  Woodb.  67*  il/.  38 ;  Fear- 
ing V,  De  Wolf,  Id.  185;  Macy  v,  De  Wolf,  Id.  193;  Aiken  v,  Bemis, 
Id.  348;  Whetmore  v.  Murdock,  Id.  380;  Davison  v.  Sealskins,  2 
Paine,  324;  Stanley  v.  Whipple,  2  McLean,  351  to  nearly  the  same 
eflfect,  Blanchard's  Gun  Stock  Turning  Factory  v.  Jacobs,  2  Blatchf.  69; 
Bakers.  The  "Potomac,"  18  How.  Pr.  185;  Shaw  v.  Collier,  Id.  238; 
Walker  v.  Smith,  i  Wash.  C.  Ct.  202;  Forman  v.  Miller,  5  McLean^ 
218;  Williams  v.  Miller,  i  Wash.  T.  105.)  But  it  should  not  go  be- 
yond  that  point  to  interfere  with  decision  of  fact  fairly  deducible  from 
conflicting  testimony.  (Mathews  z*.  Poultney,  33  Barb '  12  j;  Smith  r. 
Tiffany,  36  Barb.  23;  Gaines  v.  Forcheimer,  9  Florida,  265.)  In  such 
case  the  verdict  of  a  jury  is  decisive.  (Conklin  v.  Thompson,  29  Barb. 
218;  Heritage  v.  Hall,  33  Id.  347;  Best  v.  Starks,  24  How.  Pr.  58; 
Sheldon  v.  Hudson  Riv.  R.R.  Co.,  29  Barb.  226;  Fry  v.  Bennett,  9 
AJUb,  Pr.  45;  Williams  v.  Vanderbilt,  29  Barb.  491.)  As  in  questions 
of  fraud,  (i  Gra.  &  WaL  on  New  Trial,  353;  10  Johns.  loi ;  3  Id.  180; 
People  V.  Townsend,  37  Barb.  520.)  Questions  of  title  to  chattels. 
(Gardner  v.  Ryerson,  19  How.  Pr.  108.)  Or  the  genuineness  of  a  sig- 
nature. (Wright  V.  Carillo,  22  CaL  595.)  Or  a  question  turning  on 
the  credibility  of  a  witness.  United  States  v.  Five  Cases  of  Cloth,  2 
N.y.  Leg.  Obs.  84. 
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III.      MOTION. 

104.  Under  our  system,  from  the  entry  of  the  ver- 
dict or  filing  of  the  findings  of  the  Court,  the  motion  for 
new  trial  is  a  kind  of  episode,  or  in  a  certain  sense  a 
collateral  proceeding,  a  proceeding  not  in  the  direct 
line  of  the  judgment,  for  the  judgment  may  be  at  once 
entered  aud  even  excuted,  while  the  motion  for  new 
trial  ends  in  an  order  reviewable  on  an  independent 
appeal.  (Spanagle  v.  Dellinger,  Cal.  Sup.  Ct,y  yuL 
71,  1869;  Benedict  v.  Caflfee,  3  Duer,  669;  12  N.Y. 
Leg.  Obs.  262.)  The  motion  for  a  new  trial  must  be 
made  promptly,  but  especially  if  based  upon  the  ground 
of  surprise.  Peck  v.  Hiler,  30  Barb.  655;  Rapelye  v. 
Prince,  4  Hill,  119;  Snowhill  v.  Knapp,  7  N.  Y.  Leg. 
Obs.  15. 

105.  If  a  motion  for  a  new  trial  is  not  prosecuted 
with  due  diligence,  it  should  be  dismissed  on  application. 
(Frank  v.  Doane,  and  Green  v.  Doane,  15  Cal.  302; 
Eckstein  v.  Calderwood,  27  Cal.  413;  see  Warden  v. 
Mendocino  Co.,  32  /df.  655;  Ward  v.  Patterson,  46 
Penn.  372.)  As  a  failure  to  prosecute  is  an  abandon- 
ment of  the  motion.  (Mahoney  v.  Wilson,  15  Cal  42.) 
In  Missouri,  it  must  be  prosecuted  within  four  days  after 
the  trial,  {^R.S.  1835,  469,  §  i;  Williams  v.  St.  Louis 
C.  Ct.,  5  Mo.  248;  Allen  v.  Brown,  5  Id.  323.)  And 
where  it  does  not  appear  to  have  been  acted  on,  the 
appellate  court  will  not  consider  the  sufficiency  of  the 
evidence  to  sustain  the  verdict.  (Myers  v.  Casey,  14 
Cal.  542.)  If  the  Judge  who  tried  a  cause  goes  to  the 
county  in  his  district  not  adjoining  the  one  in  which  the 
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case  was  tried,  to  hold  court,  before  the  time  for  filing 
amendments  to  the  statement  on  motion  for  a  new  trial 
has  expired,  the  moving  party  prosecutes  the  motion 
with  due  diligence  if  he  brings  the  same  to  a  hearing 
when  the  Judge  returns,  or  first  holds  court  in  a  county 
adjoining  the  one  in  which  the  case  was  tried.  Warden 
V.  Mendocino  Co.,  32  Cal.  655. 

106.  Argument  on  Motion. — On  the  ailment,  reference  may 
also  be  made  to  the  pleadings,  depositions,  and  documentary  evidence 
on  file,  and  to  the  minutes  of  the  Court.  {CaL  Pr,  Aci,  §  195; 
Weatherby  v,  Carroll,  33  Cal,  549.)  Motion  can  only  be  heard  on 
the  record  made  and  settled  before  the  motion  is  made.  (Cosgrove  v. 
Johnson,  30  CaL  509;  Quiveyv.  Gambert,  32  CaL  304.)  After  notice 
of  intention,  defendants  may,  at  their  option,  move  or  not  move  for  a  new 
trial,  and  if  they  choose  may  abandon  their  proceedings.  (Stoyell  v. 
Cole,  19  CaL  602.)  But  if  the  statement  sets  forth  the  grounds  of  the 
motion,  and  the  motion  is  made  and  submitted,  a  refusal  to  aigue  the 
motion  is  not  an  abandonment  of  the  same.  Carder  v.  Baxter,  28 
QiL  99. 

107.  Denial  of  Motion. — An  order  dismissing  a  motion  for  a 
new  trial  is  in  eflfect  denying  a  new  trial.  (Warden  v,  Mendocino  Co., 
32  CaL  655.)  Where  parties  stipulate  that  a  motion  be  denied,  tliey 
cannot  question  the  correctness  of  an  order  denying  the  same.  (Broth- 
erton  V,  Hart,  1 1  CaL  405.)  It  is  error  to  refuse  a  new  trial  when  jus- 
tice requires  it.  (Ross  ».  Austill,  2  CaL  183.)  No  "exception"  lies 
to  overruling  a  motion  for  a  new  trial,  nor  for  entering  judgment 
Pomroy  p.  State  Bank,  i  WaU.  U.S.  592. 

108.  Efibot  of  Motion.— A  motion  for  a  new  trial,  filed  within 
the  time  allowed  by  law,  stays  the  operation  of  the  judgment,  and  is  not 
affected  by  the  adjournment  of  the  Court  for  the  term.  (Lurvey  v.  Wells, 
Fargo  &  Co.,  4  CaL  106.)  But  a  motion  for  a  new  trial  does  not  stay 
the  execution.  (People  ^jr  reL  Carpentler  v.  Loucks,  28  CaL  68.)  Nor 
does  it  operate  as  a  suspension  of  an  injunction.  (Ortm^n  v,  Dixon,  9 
Cai.  23.)  It,  however,  preserves  all  rights  till  it  can  be  heard  and  de- 
termined. (Lurvey  v.  Wells,  4  CaL  106.)  If,  after  court  has  filed  its 
findings  of  hcis,  the  case  is  sent  to  a  referee  to  take  an  account,  the 
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modon  does  not  stay  the  proceedings  pending  before  the  referee. 
(Crowther  v.  Rowlandson,  27  CaL  376.)  Nor  does  it  stay  proceedings 
on  the  judgment.  (People  v,  Loucks,  28  Cal.  68.)  Nor  does  the  pend- 
ency of  a  motion  for  new  trial  stay  proceedings  so  as  to  deprive  the 
Court  of  the  power  of  vacating  an  order  appointing  a  receiver  made 
before  the  trial.  (Copper  Hill  Min.  Co.  v.  Spencer  (No.  i),  25  CaL 
II.)  As  to  effect  of  motion  for  a  new  trial  in  particular  cases,  see  the 
following:  (United  States  v,  Hodge,  6  Haw,  U.S.  279;  Clark  v. 
Manuf.  Ins.  Co.,  2  Woodd.  6fAf.  472;  Brent  v.  Coyle,  2  Cranch  C.  Ci. 
348;  Frasery.  Waller,  6  McLtan^  11;  Clark  v.  Sohier,  i  Woodb.  ^M. 
368.)  That  motion  is  not  "equivalent  to  a  new  action,"  States  v. 
Hawkins,  10  Pei.  U.S.  125. 

109.  Hearing  on  Motion. — ^The  fact  that  instructions  given  by 
the  Court  are  lost  or  mislaid  before  a  motion  for  a  new  trial  is 
heard,  is  no  ground  to  suspend  the  hearing  of  the  motion.  (Visher  v* 
Webster,  13  Cal.  58.)  It  is  irregular  for  the  Court  to  reverse  its  first 
judgment,  and  render  a  contraiy  one,  without  hearing  or  notice. 
(Mitchell  V.  Hackett,  14  Cal,  661.)  It  has  been  held,  that  under  the 
practice  in  U.S.  courts,  a  party  moving  on  affidavits  cannot  put  in  new 
evidence  to  rebut  affidavits  offered  by  the  other  party.  (Ames  v.  How- 
ard, I  Sumn,  US.  482.)  Where  bill  of  exceptions  is  taken  at  the 
trial,  it  must  be  waived,  or  a  motion  for  a  new  trial  will  not  be  enter- 
tained. (Cunningham  v.  Bell,  5  Mas.  US.  161.)  Bill  of  exceptions 
rendered  as  a  substitute  for  a  case  on  motion  for  new  trial.  Brewster 
V,  Gelston,  i  Fame  US.  426. 

110.  Motion,  "^hen  Made. — In  proceedings  on  motion  for  a 
new  trial,  there  is  no  term.  (Spongel  v.  Bellinger,  34  Cal.  476.)  The 
motion  may  be  made  before  or  after  entry  of  judgment,  and  may  be 
made  at  the  term  or  out  of  the  term.  {Id.;  but  consult  Robb  v. 
Robb,  6  Cal.  21;  Baldwin  v.  Kraemer,  2  Id.  582;  Wilson  v.  McEvoy, 
25  Cal.  169;  Hegeler  v.  Henckel,  27  Cal.  491.)  It  should  be  made 
at  the  earliest  period  practicable  after  filing  the  affidavits  and  statement; 
(CaL  Pr.  Act,  §  196;  Nevada,  §  196;  Arizona,  §  198;  Idaho,  §  199;) 
and  be  made  during  the  term,  unless  for  good  cause  the  Court  grant 
further  time.  {Laws  of  Oregon,  §  233;  Wash.  T.  §  245.)  A  motion 
for  a  new  trial  should  not  be  made  while  proceedings  are  pending  be- 
fore a  referee.  (Crowther  v.  Rowlandson,  27  Cal.  376.)  A  stipula- 
tion to  refer  the  whole  matter  is  a  waiver  of  any  objection  that  the  mo- 
tion was  not  made  in  statute  time.     (Heslep  v.  San  Francisco,  4  Cal, 
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z.)  In  New  York,  it  seems  the  application  for  new  trial  most  be  made 
at  the  term  at  which  the  trial  took  place.  (KF.  Cade,  §§  264,  265.) 
So  in  Missouri.  (See  Honey  v.  Honey,  18  Mo.  466.)  And  in  New 
York,  it  seems  it  must  be  made  before  the  entry  of  judgment  Shel- 
don V.  Stiyker,  42  Bard,  284;  Jackson  v,  Fassitt,  33  Bar6,  645;  12 
i4W.  Fr,  281;  9  Add,  Pr,  137;  Case  ».  Shepherd,  i  Johns.  Cos.  245; 
Gumee  v.  Smithson,  7  Bosw.  396;  Jackson  v.  Chace,  \^  Johns.  354; 
Anderson  v.  Dickie,  17  Ahb,  Pr.  83;  26  How.  Pr.  199;  Hastings  ». 
McKinley,  3  Code  R.  10;  Barnes  v.  Roberts,  5  Bosw.  73;  see,  how-' 
ever,  contra.  Tucker  v.  White,  27  How.  Pr.  97. 

111.  Motion,  when  Made. — It  seems,  in  New  York,  it  is  too 
late  to  move  for  a  new  trial  after  judgment  entered.  (7  Cow.  106;  15 
Johns.  354;  4  HUl,  125;  Peck  v.  Hiler,  30  Barb.  655;  Gumey  ». 
Smithson,  7  Bosw.  396;  Anthony??.  Smith,  4  Bosw.  503;  Jackson  v. 
Fassitt,  33  Barb.  645;  12  Ahb.  Pr.  281;  21  Z^.  Pr.  279;  Barnes  ». 

•  Roberts,  5  Bosw.  73.)  After  judgment  is  entered,  the  only  remedy  is 
by  appeal  (Ball  v.  Syracuse  and  Utica  R.R.  Co.,  6  How.  Pr.  198; 
Jackson  v.  Fassit,  17  How.  Pr.  453;  9  Ahb.  Pr.  137.)  Unless  judg- 
ment is  entered  as  security.  (Benedict  v.  Caife,  3  Dmr,  669;  12  N.Y. 
Leg.  Obs.  262.)  It  was  held  in  Indiana,  under  their  practice,  applica* 
tion  for  a  new  trial,  on  the  ground  of  causes  discovered  after  the  term, 
must  clearly  show  that  such  causes  were  not  discovered  till  after  the 
term.  (Tillson  v.  Crim,  22  Ind.  357.)  And  must  be  made  upon  the 
same  ground  as  an  application  would  be  based  during  the  term.  (Glide- 
well  V.  Daggy,  21  Ind.  95;  Pattisbn  v.  Wilson,  22  Ind.  358.)  In 
Arkansas,  it  is  in  the  discretion  of  the  Court  to  receive  a  motion  for  a 
new  trial,  although  filed  after  the  prescribed  time.  Gould  v.  Tatum,  2 1 
Ark.  329. 

112.  Pendenoy  of  Motion. — ^And  if  motion  be  taken  under 
advisement,  the  Court  may,  in  term  time  or  vacation,  order  judgment  on 
a  verdict  rendered  and  recorded.  ( Hutchinson  v.  Bours,  1 3  CaL  50. )  But 
if  pending  a  motion  for  a  new  trial  taken  imder  advisement  for  decision 
in  vacation,  and  a  new  term  intervenes,  it  is  a  continuance  of  the  mo- 
tion, and  the  Court  may  aa  on  it  at  its  convenience.  (Hutchinsom  9. 
Bours,  13  Cal.  50;  Sheppard  v.  Wilson,  6  How.  U.S.  260.)  But  a 
court  has  no  power  to  enter  an  order  nunc  pro  tunc  made  at  the  ad- 
journed term,  where  there  is  nothing  in  the  record  to  show  that  such 
order  was  made.  (Hegeler  v.  Henckell,  27  Cal.  491.)  If  no  motion 
is  made  for  a  new  trial  in  the  court  below,  the  findings  of  the  Court 
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and  the  verdict  of  the  jury  are  conclusive  of  the  facts.  (Allen  v.  Fen- 
non,  27  Cai,  68.)  The  provisions  of  the  Practice  Act  in  relation  to 
motion  for  new  trials  have  no  application  to  a  motion  to  set  aside  the 
report  of  the  commissioners  in  a  proceeding  to  condemn  lands  for  rail- 
road purposes;  and  such  motion  may  be  properly  founded  on  the  report 
itself,  of  which  the  testimony  taken  by  the  commissioners  properly  forms 
apart.  (W.  P.  R.R.  Co.  v.  Reed,  35  Cai,  621.)  The  award  in 
such  cases  will  not  be  set  aside  when  there  is  a  substantial  conflict  in 
the  testimony.     Id, 

113.  Parties  to  Motion. — One  of  several  parties  against  whom 
a  judgment  is  rendered,  who  does  not  join  in  the  motion  for  a  new 
trial,  cannot  complain  of  alleged  error  in  denying  a  new  trial.  Calder- 
wood  V,  Brooks,  28  Cai.  151. 
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Appeals. 


CHAPTER   I. 

APPEALS   TO   THE   SUPREME    COURT   OF   THE 

UNITED    STATES. 

1.  The  right  of  appeal  to  the  United  States  Supreme 
Court,  from  the  Supreme  Court  of  California,  is  limited 
by  Section  twenty-five  of  the  Act  of  Congress  of  1 789, 
commonly  called  the  Judiciary  Act.  (Ferris  v.  Coover, 
II  Cal.  175;  Wiscart  v.  Dauchy,  ^  DalL  U.S.  321; 
United  States  v.  Moore,  3  Cranch  U.S.  159;  Ray  z'. 
Law,  Id.  1 79 ;  Durousseau  v.  United  States,  6  Id.  307 ; 
Jennings  v.  The  **  Perseverance,"  3  DalL  U.S.  336.) 
Where  no  appeal  is  allowed  by  law,  the  proper  method 
to  take  a  case  to  an  appellate  court  is  by  writ  of  error. 
Middleton  v.  Gould,  5  Cal.  190;  Haight  v.  Gay,  8 
Id.  297. 

2.  An  appeal  is  a  process  of  civil  law  origin,  and 
removes  a  cause  entirely,  subjecting  the  fact  as  well  as 
the  law  to  a  review  and  revisal;  but  a  writ  of  error  is  of 
common  law  origin,  and  removes  nothing  for  re-examin- 
ation but  the  law.     Wiscart  v.  Dauchy,   3  Da/l.  U.S. 
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321;  compare  The  "San  Pedro/'  2  Wheat.  U.S.  132; 
United  States  v.  Wouson,  i  Gall.  U.S.  512;  United 
States  V.  Goodwin,  7  Cranch  U.S.  108.  * 

3.  When  a  final  judgment  in  a  suit  has  been  ren- 
dered in  the  highest  court  of  law  or  equity  of  a  State  in 
which  a  decision  in  the  suit  could  be  had,  and  a  writ  of 
error  has  been  issued  by  the  Clerk  of  the  Circuit  Court 
of  the  United  States,  directed  to  the  judges  of  the  court 
in  which  the  judgment  was  rendered,  commanding  that 
the  record  be  sent  before  the  Supreme  Court  of  the 
United  States  to  be  there  reviewed,  the  presiding 
Judge  of  the  Court  in  which  the  judgment  was  rendered 
is  not  compelled,  as  a  matter  of  right,  to  award  a  cita- 
tion to  the  respondent  to  appear  before  the  Supreme 
Court  of  the  United  States  to  maintain  the  validity  of 
his  judgment,  but  he  may  look  into  the  record  for  the 
purpose  of  determining  whether  in  his  opinion  the  judg- 
ment is  one  from  which  a  writ  of  error  lies,  and  if  he 
determines  that  it  is  not,  he  may  refuse  the  citation. 
Greely  v.  Townsend,  25  Col.  608. 

4.  The  Judge  of  the  United  States  District  Court  for 
the  District  of  Oregon  has  no  authority,  while  holding 
the  Circuit  Court  of  the  United  States  for  the  District 
of  California,  to  sign  a  citation  upon  a  writ  of  error 
from  the  Supreme  Court  of  the  United  States  to  the 
Supreme  Court  of  this  State;  nor  has  he  authority  to 
take  and  approve  of  the  security  required  in  order  to 
make  the  writ  of  error  a  supersedeas^  and  operate  as  a 
stay  of  execution  upon  the  judgment  to  be  reviewed. 
Tompkins  v.  Mahoney,  32  Cal.  231. 
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^  WHEN   WRIT   OF   ERROR   LIES. 

5.  The  true  test  as  to  whether  a  writ  of  error  lies 
to  the  Supreme  Court  of  the  United  States,  from  the 
final  judgment  of  a  State  court,  is  to  be  arrived  at,  not 
from  mere  averment  in  the  pleadings,  but  from  the  mat- 
ter decided,  as  developed  in  the  whole  record.  (Greely 
V*  Townsend,  25  Cal.  614.)  When  writ  of  error  lies, 
consult  (Magraw  z'.  McGlynn,  32  Cal.  257;  Athearn  v. 
Poppe,  and  Bours  v.  Walsh,  25  CaL  632;  Greeley  v, 
Townsend,  25  Id.  608;  Puget  Sound  Agricultural  Co. 
V.  Pierce  Co.,  Wash,  Terr.  90.)  That  judgment  of 
law  must  be  removed  by  writ  of  error,  see  Bevins  v. 
Ramsey,  11  How.  U.S.  185;  Verden  z/.  Coleman,  22 
Id.  192;  Lytle  v.  Arkansas,  Id.  193. 

JURISDICTION. 

6.  The  Supreme  Court  of  the  United  States  has  no 
jurisdiction  of  a  case  brought  up  upon  an  agreed  state- 
ment of  facts,  without  writ  of  error  or  appeal.  (Wash- 
ington Co.  V.  Durant,  7  Wall.  U.S.  694;  Denhurst  v. 
Coulthard,  3  Dall.  U.S.  409.)  And  the  appeal  on  writ 
of  error  must  be  prosecuted  at  the  next  succeeding 
term.  (Castro  v.  United  States,  3  Wall.  U.S.  46.)  It 
has  no  jurisdiction  of  an  appeal,  unless  the  transcript  of 
the  record  is  filed  at  the  next  term  after  the  appeal  is 
obtained,  though  the  transcript  is  filed  at  the  next  term 
after  the  appeal  bond  is  given,  and  though  the  citation 
recites  that  the  appeal  was  allowed  at  the  term  at  which 
the  appeal  bond  is  given.  Id.;  Edmondson  v.  Bloom- 
shire,  7  Wall.  U.S.  306. 


APPEALS.  629 


WHEN   APPEAL    LIES. 

7.  Appeals  from  the  United  States  district  courts 
of  California  to  the  Supreme  Court  of  the  United 
States  are  subject  to  the  general  regulations  of  the  Ju- 
diciary Acts  of  1789  and  1803,  as  construed  by  the  Su- 
preme Court  of  the  United  States.  (Castro  v.  United 
States,  3  fValL  U.S.  46.)  A  decree  of  the  United 
States  Circuit  Court  or  District  Court,  in  a  case  for  the 
ascertainment  and  settlement  of  private  land  claims  in 
the  State  of  California,  is  in  the  nature  of  a  proceed- 
ing in  equity,  and  is  subject  to  appeal  to  the  Supreme 
Court  of  the  United  States.  United  States  v.  Circuit 
Judges,  3  Wall.  U.S.  673. 

8.  Appeals  from  decrees,  in  cases  of  California  sur- 
veys, in  the  name  of  the  United  States,  under  the  Act 
of  1 860,  commonly  called  the  Survey  Act,  are  discour- 
aged as  being  liable  to  abuse.  (United  States  v.  Billing, 
2  Wall.  U.S.  444.)  Appeals  may  be  taken  to  the 
United  States  circuit  courts  from  the  final  judgments  or 
decrees  of  the  United  States  district  courts,  in  cases  of 
admiralty  and  maritime  jurisdiction,  where  the  amount 
in  controversy,  exclusive  of  costs,  exceeds  fifty  dollars. 
(See  Warner  v.  "Uncle  Sam,"  9  Cal.  697;  United 
States  V.  Haynes,  2  McLean,  155;  Westcot  v.  Brad- 
ford, 4  Wash  C.  Ct.  492;  United  States  v.  Wonson,  i 
Gall.  U.S.  5;  Jenks  v.  Lewis,  3  Mas.  U.S.  503;  Shir- 
ley V.  Titus,  I  Sumn.  U.S.  447.)  As  to  the  mode  of 
proceeding  in  such  cases,  see  Sloop  "  Leonede  "  v.  United 
States,  Wash.  Terr.  174;  Brewster  v.  Wakefield,  22 
How.   U.S.  107;  Reddall  v.  Bryan,  24  Id.  420;  Exp. 
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Dubuque   and    Pacific    Railroad    Company,    i     JValL 
U.S.  69. 

AMOUNT   IN   CONTROVERSY. 

9.  The  amount  is  regulated  by  the  matter  in  dispute 
in  the  original  controversy.  (Wilson  v.  Daniel,  3 
Ball.  401.)  Matter  in  dispute,  as  regulated  by  appel- 
ants  claim,  see  (Shirley  v.  Titus,  i  Sumn.  447;  Jenks 
V.  Lewis,  3  Mas.  503;  Westcott  v.  Bradford,  4  Wash. 
C.  Ct.  492;  United  States  v.  Haynes,  2  McLean^  155; 
Lee  V.  Watson,  i  Wall.  U.S.  337.)  In  cases  of  a  set 
off,  (Ryan  v.  Bendly,  i  Id.  66.)  The  distinction  be- 
tween an  appeal  taken  by  plaintiff  and  an  appeal  taken 
by  defendant,  as  fixing  the  amount  in  controversy,  Gor- 
don V.  Ogden,  3  Pet.  U.S.  33;  Smith  v.  Hovey,  3  Id. 
469;  Knapp  V.  Banks,  2  How.  US.  73;  Grant  v.  Mc- 
Kee,  I  Pet.  U.S.  248;  Scott  v.  Lunt,  Id.  349. 

10.  Interest  cannot  be  included  to  make  up  the  de- 
mand sufficient  to  give  jurisdiction,  unless  claimed  in 
the  original  pleadings.  (Udall  v.  The  **Ohio,''  1 7  How. 
U.S.  1 7.)  Where  the  decree  was  subsequently  reduced, 
and  the  amount  in  controversy  was  sufficient  to  give 
jurisdiction,  such  reduction  cannot  deprive  the  Court  of 
jurisdiction.  (Cook  v.  United  States,  2  Wall.  US.  218.) 
Amount  of  judgment  is  not  material  on  review  of  de- 
cision in  the  state  courts,  against  rights  claimed  under 
the  laws  and  treaties  of  the  United  States.  (Buel  v. 
Van  Ness,  8  Wheat.  312.)  As  in  actions  under  the 
Revenue  Laws.  United  States  v.  Bromley,  12  Haw. 
U.S.  88. 

11.    Bond. — In  an  action  on  a  bond  for  the  matter  in  dispute,  the 
Court  will  look  to  the  sum  alleged  by  the  obligee  to  be  due  upon  the 
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condition  of  the  bond,  and  not  to  the  penalty.  (United  States  v, 
McDowell,  4  Cranch,  316.)  But  where  the  declaration  contained  no 
breach,  and  the  penalty  is  sufficient,  jurisdiction  will  lie.  Postmaster- 
General  V.  Cross,  4  Wash,  C.  CL  326. 

12.  Ejectment. — In  an  action  of  ejectment,  the  matter  in  dispute 
must  be  governed  by  the  value  of  the  particular  lot  in  question,  and 
cannot  be  governed  by  the  value  of  the  entire  tract.  Grant  v.  McKee, 
I  Pet.  U.S.  248. 

13.  iDJunotion. — In  injunction,  the  jurisdiction  does  not  depend 
upon  the  amount  of  any  contingent  loss  or  damage  which  may  be  sus- 
tained, but  upon  the  amount  in  dispute.  Ross  v.  Prentice,  3  How. 
U.S.  771. 

14.  Specific  Perfoimance. — Jurisdiction  is  governed  by  the 
matter  in  controversy.  (Brown  v.  Shannon,  20  H<m).  U.S.  55.)  The 
amount  for  which  it  was  admitted  by  the  parlies  that  the  contract  had 
recently  been  sold  and  assigned.    Id. 

15.  Replevin. — The  value  of  the  article  replevied  is  the  measure 
of  the  matter  in  dispute.     Peyton  v.  Robertson,  9  Whtai.  ^ij, 

16.  Salvage. — The  matter  in  dispute  must  be  measured  by  each 
several  claim,  as  each  is  considered  as  a  separate  appeal,  although  the 
libel  is  joint  against  the  whole  property.  Stratton  v.  Jarvis,  8  Pe/. 
U.S  4. 

17.  Seizure. — The  value  in  controversy  is  the  value  of  the  prop- 
erty at  the  time  of  the  seizurej  exclusive  of  the  duties.  United  States 
V.  Eighty-four  boxes  of  Sugar,  7  Pe/.  U.S.  453. 

18.  Trover. — If  the  judgment  below  be  in  favor  of  defendant,  the 
sum  claimed  as  damages  in  the  declaration  is  the  matter  in  dispute. 
Cooke  V.  Woodrow,  5  Cranch^  13. 


CHAPTER  II. 

APPEALS    FROM    THE    DISTRICT    COURTS    TO    THE    SUPREME 

COURT. 

19.  Appeals  may  be  taken  from  the  district  courts 
to  the  Supreme  Court.  From  a  final  judgment:  First, 
In  an  action  or  special  proceeding  commenced  in  those 
courts;  Second,  In  an  action  or  special  proceeding 
brought  into  those  courts  from  other  courts.  Or,  from 
an  order.  First,  An  order  granting  or  refusing  a  new 
trial;  Second,  An  order  granting  or  dissolving  an  injunc- 
tion ;  Third,  An  order  dissolving  or  refusing  to  dissolve 
an  attachment;  Fourth,  Any  special  order  made  after 
final  judgment;  Fifth,  And  from  such  interlocutory 
judgments,  in  actions  for  partition,  as  determine  the 
rights  and  interests  of  the  respective  parties,  and  direct 
partition  to  be  made.  Cal.  Pr.  Act,  §  347;  Solomon 
V.  Reese,  34  Cat.  2  8 ;  Doherty  v.  Thayer,  31  Id.  141. 

AMOUNT    IN    CONTROVERSY. 

20.  The  amount  in  dispute,  and  not  the  value  of  the 
property  seized,  determines  the  jurisdiction  of  the 
Surpeme  Court.  (Bruneau  v.  Houghton,  1 5  La.  An. 
47;  Skillman  v.  Lachman,  23  Cat.  198.)  The  interest 
due  on  the  claim  should  be  included  in  estimating  the 
amount  in  dispute.  (Malson  v.  Vaughn,  23  Cal.  61; 
Skillman  v.  Lachman,  Id.  198.)  The  fact  that  judgment 
has  been  rendered  in  the  District  Court  for  a  sum  less 
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than  three  hundred  dollars  does  not  oust  the  appelate 
jurisdiction  of  the  Supreme  Court,  provided  the  sum 
sued  for  in  the  complaint  amounts  to  three  hundred 
dollars.     Solomon  v.  Refese,  34  Cat.  28. 

21.  Where  plaintiff  appeals  from  a  judgment  for 
defendant,  the  jurisdiction  is  determined  by  the  amount 
claimed  in  the  complaint.  (Skillman  v.  Lachman,  23 
CaL  198;  Le  Blanc  v,  Pettman,  16  La.  An.  430).  If 
from  a  judgment  in  his  own  favor,  the  amount  in  dispute 
is  the  difference  between  the  amount  of  the  judgment 
and  the  sum  claimed  by  the  complaint.  Skillman  v. 
Lachman,  23  Cal.  198. 

APPEALABLE   JUDGMENTS. 

22.  A  judgment,  to  admit  of  appeal,  must  be  final. 
(Lyman  v.  Alexander,  9  Flor.  489;  Watson  v.  Savell, 
Id.  506.)  Or  an  interlocutory  judgment  which  will 
work  irreparable  injury  to  the  appellant.  (North  v. 
Leathers,  17  La.An.gy\  Pierce  z/.  New  Orleans,  16 
La.  An.  39 3.)  A  judgment,  to  be  final,  must  give  relief 
by  its  own  force,  or  be  enforcible  for  that  purpose  with- 
out further  action  by  the  Court.  (Bondurant  v.  Apper- 
son,  4  Met.  {Ky.)  30.)  When  an  order  for  judgment 
has  been  made  and  regularly  entered  by  the  Clerk,  and 
judgment  has  been  drawn  up,  signed  by  the  Judge  and 
filed  with  the  Clerk,  final  judgment  has  been  rendered. 
Gray  v.  Palmer,  28  Cal.  416. 

23.  The  judgment  of  the  Supreme  Court  "upon 
appeal  and  the  costs  thereon  is  final.  ( Marys ville  v. 
Buchanan,  3  Cal.  212;  Hough  v.  Kelsey,  19  Md.  451.) 
So,  a  judgment  reversing  the  judgment  of  an  inferior 


634  APPEALS. 

court,  and  remanding  the  same,  is  final.  (Rankin  v. 
Perry,  5  Mo.  501 ;  Perry  v.  Alford,  5  Id.  503.)  Or  affirm- 
ing. (Mulford  V.  Estudillo,  32  Cal.  131.)  But  not  on  an 
incidental  matter  collateral  to  the  suit.  (George  v. 
Craig,  6  Mo.  648.)  A  judgment  refusing  a  writ  of  pro- 
hibition is  a  final  judgment.  Weston  v.  City  Council  of 
Charleston,  2  Pet.  U.S.  449. 

24.  A  judgment  by  default  is  a  final  judgment; 
there  is  no  distinction  between  judgments  by  default  or 
those  after  issue  joined  and  a  trial.  (Stevens  v.  Ross, 
I  Cal.  94;  Burt  v.  Scranton,  Id.  416;  Ricketson  v. 
Compton,  23  Cal.  536;  People  v.  Woodlief,  2  Cal. 
241;  Halleck  z^.  Jaudin,  34  Cal.  167;  Porter  v.  Her- 
man, 8  Id.  619;  Holman  v.  Sigourney,  11  Met.  436; 
Joyce  V.  Joyce,  5  Id.  449;  Ball  v.  Burke,  11  Cush.  80; 
Henderson  v.  Gibson,  19  Md.  234.)  In  insolvent  cases. 
(People  V.  Rosborough,  29  Cal.  415.)  In  a  contested 
election  case.  (Dorsey  v.  Barry,  24  Ca/.  449;  Day  v. 
Jones,  31  //.  261.)  In  partition,  inlaws  of  Cal,  1864, 
p.  223;  Peck  V.  Vandenberg,  30  Cal.  11;  Durham  v. 
Durham,  34  Mo.  447.)  On  an  award.  Muldrow  v. 
Norris,  2  Cal.  74. 

25.  In  New  York  the  practice  differs,  and  an  appeal 
does  not  lie  from  a  judgment  by  default.  (12  Johns. 
493;  Dick.  287;  2  Sch.  and  L.  712;  Henry  v.  Cuy- 
ler,  17  Johns.  469;  Colden  v.  Knickerbacker,  2  Caw. 
31;  Campbell  v.  Stakes,  2  Wend.  137;  Wood  v. 
Young,  5  Id.  620;  Kane  v.  Whittick,  8  Id.  219;  Dorr 
V.  Birge,  8  Barb.  351;  Travis  v.  Waters,  12  Johns. 
500;  Gelston  v.  Hoyt,  13  Johns.  561;  Adams  v.  Oakst 
20  Johns.  282;  Jones  v.  Kip,  7  N.Y.  Leg.  Obs.  91; 
Pope  V.  Dinsmore,  8  Abb.  Pr.  429;    Irving  Bank  v. 
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Palmer,  Gen.  7*.,  \st  Dist.  Mar.  1864;  Dutch  Church 
V.  Wood,  8  Barb.  42 1 ;  Wilkinson  v.  Tiffany,  4  Abb. 
Pr.  98.)  So,  in  Nevada,  an  appeal  will  not  lie  from  a 
judgment  by  default.  (Paul  v.  Armstrong,  i  Nev.  82.) 
Unless  irregularly  and  erroneously  entered.  Kidd  v. 
Four  Twenty,  3  Nev.  381. 

26.  Caae  Stated. — An  appeal  lies  from  a  judgment  upon  an 
agreed  statement  of  facts,  on  an  audita  querela,  (Hovey  v.  Crane,  10 
Pick.  440;  Parker  v.  Fraraingham,  8  Met,  260;  Furlong  v,  Leary,  8 
Cush,  409;  White  z'.  Clapp,  8  Allen  {Mass.)  283.)  From  judgment 
on  a  case  submitted  in  writing  for  trial,  without  the  intervention  of  a 
jury,  if  no  exceptions  are  taken,  no  appeal  lies.  Bass  v.  Haverhill 
Ins.  Co. ,  10  Gray  (Mass,)  400. 

27.  Consent. — A  judgment  or  order  entered  by  consent  is  not 
appealable.  (Meerholz  v.  Sessions,  9  CaL  277;  approved  in  Brother- 
ton  i^.  Hart,  II  Cal.  405;  Mills  v.  Brown,  16  Pel.  525;  Sampson  v. 
Welch,  24  ffow.  C/.S.  207;  Lambert  v.  Moore,  i  Nev.  231;  Boyd  v. 
Bigelow,  14  How.  Pr.  511;  Viele  v.  Troy  and  Bost.  R.R.,  21  Bard. 
381;  Van  Wormer  ».  Mayor  of  Albany,  18  Wend.  169;  0*Dougherty 
V.  Aldrich,  5  Denio,  385;  Toder  v.  Sansam,  i  Bro.  P.  C.  468.)  Not 
even  under  a  stipulation  to  that  effect.  Kelsey  v.  Forsyth,  21  How. 
U.S.  85;  Jarvis  v.  Palmer,  i  Barb.  Ch.  379;  Perkins  v.  Farnham,  10 
How.  Pr.  120. 

28.  Costs. — A  judgment  for  plaintiff,  for  costs  only,  may  be 
appealed  from.  (Meeker  v.  Harris,  23  Cal.  285;  McDaniels  i*.  John- 
son, 36  Vl.  687;  McGregor  «».  Comstock,  19  N.F.  581;  Decker  v. 
Gardiner,  8  N.V.  29;  Lord  Advocate  v.  Dunglas,  9  Clark  fir*  Fin.  173.) 
Cases  in  which  it  is  said  no  appeal  will  lie  upon  a  mere  question  of 
costs,  as  being  in  the  discretion  of  the  Court:  (Sherman  v.  Dag- 
gett, 3  How.  Pr.  426;  Rogers  v.  Holly,  18  Wend.  350;  Eastbum  v. 
Kirk,  2  Johns.  Ck.  317;  Travis  v.  Waters,  12  Johns.  500.)  It  seems 
that,  in  N^w  York,  an  appeal  will  not  lie  merely  for  costs.  (Eastbum 
V.  Kirk,  2  Johns.  Ch.  317;  Travis  j?.  Waters,  iz  Johns.  50c.)  So  in 
Texas.  (McAlpin  v.  Bennet,  21  Tex.  535.)  So  in  Indiana.  (Wal- 
mer  v.  Schulemberger,  23  Ind.  454)  In  Massachusetts,  if  the  Court 
of  common  pleas  disallowed  the  defendant's  motion  for  costs  upon  a 
discontinuance  of  a  suit,  an  appeal  would  lie.    (Gilbreth  v.  Brown,  1 5 
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Mass.  178.)  Where  judgment  was  rendered  for  defendant  for  costs, 
''  but  no  final  determination  of  the  rights  of  the  parties  in  the  action," 
it  is  not  a  final  judgment,  and  no  appeal  will  lie.  Smarr  v,  McMaster, 
34  Mis.  204;  Fowler  v,  Bashore,  Id.  245;  Higbee  v.  Bowers,  9 
Mo,  350. 

29.  Nonsuit. — But  an  appeal  will  not  lie  from  a  judgment  after 
a  new  trial  has  been  granted.  (Kower  ».  Gluck,  33  CaL  401.)  Or 
from  judgment  of  nonsuit  entered  on  the  motion  of  the  party.  (Imley 
V.  Beard,  6  Cal.  666;  Sleeper  v.  Kelly,  22  CaL  456;  Van  Wormer  ». 
Mayor  of  Albany,  18  Wend.  169;  O'Dougherty  v,  Aldrich,  5  Den, 
385.)  In  Massachusetts,  an  appeal  lies  from  a  judgment  of  nonsuit 
Holman  v.  Sigoumey,  11  Met,  436;  Ball  v.  Burke,  11  Cush.  80. 

30.  Partition. — ^An  appeal  may  be  taken  from  such  interlocutory 
judgment,  in  actions  for  partition,  as  determines  the  rights  and  interests 
of  the  respective  parties,  and  directs  partition  to  be  made.  {Laws  0/ 
Cal.  1865-6,  p.  707.)  If  the  interlocutory  judgment  in  partition 
adjudges  that  one  of  the  parties  has  no  interest  in  the  property,  it  is 
not  a  final  judgment  as  to  him,  from  which  he  can  appeal.  (Peck  v. 
Vandenberg,  30  CaL  11.)  From  such  interlocutory  judgment,  in 
action  for  partition,  as  determines  the  rights  and  interests  of  the  respec- 
tive parties,  and  directs  partition  to  be  made.  {Laws  of  CaL  1864, 
p.  223;  CaL  Pr.  Acty  §  347;  changing  the  practice  as  reported  in 
Gates  V,  Salmon,  28  CaL  320;  see  Peck  v.  Vandenberg,  30  CaL  i\.) 
But  the  Act  of  1 864  does  not  apply  to  judgments  rendered  before  its 
passage.  (Peck  v.  Courtis,  31  CaL  207.)  The  Act  of  1864,  allowing 
an  appeal  in  cases  of  partition,  is  not  retroactive  so  as  to  apply  to 
judgments  already  entered.  (Gates  v.  Salmon,  28  Cal.  320.)  In 
Massachusetts,  the  judgment  accepting  the  report  of  commissioners,  in 
a  petition  for  partition,  is  not  appealable.  (Pierce  v,  Oliver,  1 3  Mass. 
211;  but  see  Rev.  StaL  of  Mass.^  c.  103,  §  19 )  In  Missouri,  a 
decree  that  partition  be  made  between  the  parties  is  interlocutory,  and 
no  appeal  will  lie.  Gudgell  v.  Mead,  8  Mo.  53;  McMurtry  v.  Glas- 
cock, 20  Id.  432;  Stephens  v.  Hume,  25  Id.  349. 

31.  Special  Proceedings. — A  judgment  finding  the  amount  due 
on  a  mortgage,  and  directing  a  sale  of  the  mortgaged  premises,  may 
be  appealed  from.  {Swan^Pr,  6f  PL  238.)  In  proceeding  to  con- 
demn land,  the  decision  of  the  Court  by  which  the  merits  of  the 
matter  are  finally  determined   is  a  final  judgment  in  a  special  proceed- 
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ing.  (Sacramento  P.  and  N.  R.R.  Co.  v,  Harlan,  24  Cal,  334;  San 
Francisco  and  San  Jose  R.R.  Co,  v.  Mahoney,  29  CaL  112.)  A 
judgment  of  the  Supreme  Court,  compelling  a  board  of  Supervisors  to 
execute  and  deliver  to  the  Central  Pacific  R.R.  Co.  bonds  of  said 
City  and  County,  as  specified  in  the  Act  of  April  2 2d,  1863,  was  a 
final  judgment.     People  v.  Coon,  25  CaL  635. 

32.  Void  Judgment. — ^An  appeal  may  be  taken  from  a  void 
judgment.  Hastings  v.  Burning  Moscow  Co.,  2  Nev,  93;  Gormly  v. 
Mcintosh,  22  Barb,  271;  Commonwealth  v,  O'Neil,  6  Gray,  343; 
compare  Malone  v,  Clark,  2  Hdl^  657;  Randall  v.  Hall,  Hill^  D, 
Supp.  239;  Edwards  v,  Russell,  21  Wend,  63;  Striker  v,  Mott,  6 
Wmd,  465;  Lamoure  v,  Caryl,  4  /?^«.  370;  Fairbanks  ».  Corlies,  i 
Abb,  Pr.  1 50^ 

APPEALABLE    DECREES. 

33.  To  authorize  an  appeal,  the  decree  must  be  final 
on  all  matters  within  the  pleadings,  so  that  the  affirm- 
ance of  the  decree  will  end  the  suit.  (6  How.  U.S. 
2o5,  209;  Craighead  v.  Wilson,  18  How.  U.S.  199.) 
A  decree  providing  for  the  subsequent  collection  of 
money,  sale  of  stock,  and  payment  in  accordance  with 
the  decree,  is  still  a  final  decree.  (Neall  v.  Hill,  16  Cal. 
145.)  A  decree  is  final  if  it  decides  tHe  ownership  of 
the  property  in  suit,  and  directs  its  immediate  transfer, 
though  accounts  remain  to  be  taken  between  the  parties. 
Thompson  v.  Dean,  7  Wall.  U.S.  342. 

34.  A  decree  adjudging  that  the  defendant  pay  a 
certain  sum  into  Court,  or  in  default  thereof  that  a 
receiver  be  appointed,  is  a  final  decree.  (Wabash  and 
Erie  Canal  v.  Beers,  i  Black.  U.S.  54;  Martin  v. 
Blanchin,  16  La.  An.  83;  Heroy  v.  Gibson,  10  Bosw. 
591;  Bailey  v.  Lane,  15  Abb.  Pr.  373.)  A  decree  of 
the  District  Court  in  admiralty,  refusing  to  order  the 
sale  of  a  vessel  as  petitioned  by  one  of  two  part  owners, 
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is  a  final  decree.  (Davis  v.  The  *' Seneca,"  Gilp.  US. 
34.)  The  decrees  in  the  District  Court,  on  California 
land  surveys,  under  the  acts  of  Congress,  are  final. 
United  States  v.  Billing,  i  Wall.  U.S.  444;  Fossat  v. 
Case,  Id,  649. 

35.  Divorce. — From  a  decree  rendered  in  a  suit  for  divorce  an 
appeal  lies.     Conant  v^  Conant,  10  Col,  249. 

36.  Foireolosure. — A  decree  for  the  forclosure  and  sale  of  mort- 
g^ed  premises  is  a  final  decree  before  the  return  and  confirmation. 
(14  How,  U.S.  330;  13  Wend.  224;  Whiting  v.  Bank  of  the  U.S.,  13 
PeL  U.S.  6;  Bronson  v.  Railroad  Co.,  2  Black.  U.S.  524;  Ray  v.  Law, 
3  Cranch  U.S.  179;  but  compare  Orchard  v.  Hughes,  i  Wall.  U.S. 
73;  Railroad  Co.  v.  Soutter,  2  Wall.  U.S.  440;  Tripp  v.  Cook,  26 
Wend.  143.)  An  appeal  will  lie  from  a  confirmation  of  a  sale  in  a  mort- 
gage case.  (Hey  v.  Schooley,  7  Ohio,  48;  Kern's  Adm'r  v.  Foster,  i6 
Ohio,  274.)  A  decree  in  a  suit  to  enjoin  trustees  from  selling,  dissolv- 
ing an  injunction  before  granted,  and  ordering  that  they  shall  sell  and 
bring  the  proceeds  into  Court  to  abide  further  orders,  is  a  final  decree, 
from  which  an  appeal  lies,  within  the  meaning  of  the  Act  of  1803. 
Railroad  Co.  v.  Bradleys,  7  Wall.  U.S.  575. 

NON-APPEALABLE   DECREES. 

37.  In  chancery,  a  decree  is  interlocutory  whenever 
an  inquiry  as  to  matter  of  law  or  fact  is  directed  pre- 
paratory to  a  final  decision,  (i  Nev.  322.)  But  when 
a  decree  finally  decides  and  disposes  of  the  whole  mer- 
its of  the  cause,  it  is  a  final  decree,  {j  Paige,  18; 
Beebez/.  Russell,  19  How.  6^.5.  283.)  A  decree  order- 
ing a  reference  and  an  accounting,  and  reserving  all 
other  matters  in  controversy,  is  not  final.  Craighead 
V.  Wilson,  18  How.  U.S.  199;  Perkins  v.  Tourniquet, 
6  How.  U.S.  20 5;  PuUiamz/.  Christian,  6  How.  U.S.  209; 
Crawford  v.  Points,  1 3  How.  U.S.  11;  Do ws  v.  Cong- 
den,  28  N.y.  122. 
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38.  A  general  decree,  before  the  funds  are  collected, 
that  they  shall  be  distributed  among  certain  parties,  and 
appointing  a  master  to  state  an  account,  is  not  a  final 
decree.  (Ogilvie  v.  Knox  Ins.  Co.,  2  Black.  539.)  A 
decree  of  the  Supreme  Court,  simply  reversing  the  de- 
cree made  by  an  inferior  court,  and  remitting  the  cause 
for  further  proceedings,  is  not  final.  (10  Wheat.  502; 
ii  7^.429;  7  How.  U.S.  650;  13  7/.  11;  iZ  Id.  199; 
Harvey  z/.  Richards,  2  Gall.  U.S.  216;  Pepper  v.  Dun- 
lap,  5  How.  U.S.  51;  Harwiston  v^  Stanthrop,  2  Wall. 
U.S.  106;  Winn  z/.  Jackson,  12  Wheat.  U.S.  135;  Cor- 
ning V.  Troy  Iron  and  Nail  Factory,  15  How.  U.S.  451 ; 
Griffin  v.  Orman,  9  Fla.  22;  Owens  v.  Love,  Id.  325.) 
Where  restitution,  with  costs  and  damages,  have  not 
been  assessed,  the  decree  is  not  final.  (The  *'  Palmyra," 
ID  Wheat.  502;  distinguishing  Ray  v.  Law,  3  Cranch, 
U.S.  179;  Chase  v.  Vasquez,  11  Wheat.  429.)  A  de- 
cree, that  a  sum  of  money  is  due,  but  leaving  the  amount 
.dependant   upon   other   claims,  is  not  final.     19  How. 

U.S.    200;     Montgomery    v.     Anderson,     21     How. 
U.S.  386. 

39.  A  supplemental  decree  of  sale  is  but  a  decree 
in  execution  of  the  original  decree,  and  not  final.  (Carr 
V.  Hoxie,  13  Pet.  U.S.  460.)  Nor  is  a  subsequent  de- 
cree of  possession,  to  put  buyer  in  possession  of  prop- 
erty sold.  (Callan  v.  May,  2  Black.  U.S.  5^1.)  A 
decree  dismissing  a  cross  bill  alone  is  not  final.  Ayres 
V.  Carver,  17  How.  U.S.  591. 

APPEALABLE    ORDERS. 

40.  Under  the  Act  regulating  appeals,  passed  the 
twenty-sixth  of  April,  1851,  an  appeal  lies  from  every 
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order  and  decision  of  an  inferior  court  which  affects  a 
substantial  right.  (Burgoyne  v.  Holmes,  3  CaL  50; 
McMahon  v.  Mut.  Benefit  Life  Ins,  Co.,  12  Abb.  Pr.  28; 
Artisans'  Bank  v.  Treadwell,  34  Barb.  553;  The  State 
z/.  Judge,  16  La.  An.  159.)  Intermediate  orders,  in- 
volving the  merits,  are  appealable.  (Koehler  v.  Ball, 
2  Kansas,  160;  Rapalee  v.  Stewart,  27  N.Y.  310; 
Sheldon  v.  Adams,  41  Barb.  54;  Oatman  v.  Bond,  15 
Wis.  20;  Ballston  Spa  Bank  v.  Marine  Bank,  18  Wis. 
604;  Conger  t/.  Douglass,  %  Barb.  81.)  An  order  made 
by  the  Court,  on  a  motion,  is  a  final  adjudication  upon 
the  subject  matter,  and  may  be  appealed  from.  (Kit- 
tredge  z/..  Stevens,  23  Cal.  283.)  So,  an  order  or  judg- 
ment upon  an  award,  when  such  order  or  judgment  is 
founded  upon  matter  of  law  apparent  on  the  record. 
Skeels  v.  Chickering,  7  Met.  316;  Ward  v.  American 
Bank,  Id.  486. 

41.  Appeals  lie  in  all  cases  from  final  decisions  in 
courts  of  justices  of  the  peace  and  county  courts,  the 
remedy  by  certiorari  being  concurrent.  (Blanchard  v. 
Bennett,  i  Oregon,  328.)  Any  judgment,  order,  or  de- 
cree, which  puts  an  end  to  the  proceedings,  may  be  ap- 
pealed from.  (Hill  v.  Young,  3  Mo.  337;  Ex  parte 
McGrade,  24  Mo.  125.)  Or  an  order  of  the  County 
Court  dismissing  an  appeal.  Zoeler  v.  McDonald,  23 
CaL  136.) 

The  following  are  orders  involving  a  substantial 
right,  and  which  are  appealable  in  the  States  where  the 
decisions  were  made. 

42.  Amendment. — An  order  authorizing  the  insertion  in  a  com- 
plaint of  an  entirely  different  cause  of  action  involves  a  substantial 
right,  and  is  appealable.    (Sheldon  ?;.  Adams,  41  Barb,  54;  27  Barb, 
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179;  18  Abb,  Pr,  405.)  In  New  York,  an  appeal  will  not  lie  from  an 
order  granting  or  refusing  an  amendment.  (N.Y.  Ice  Co.  v,  N.W. 
Ins.  Co.,  21  How,  Pr,  296;  Baileys.  Johnson,  i  Daly^  61;  Jones  v, 
Derby,  16  N,Y,  242;  Sackett's  Harbor  Bank  v,  Burwell,  9  How,  Pr, 
95;  Russell  V,  Conn,  20  N.Y,  81;  Hodges  v,  Tenn.  Marine  and  Fire 
Ins.  Co.,  4  Seld,  416;  Audubon  v.  Excelsior  Ins.  Co.,  27  N.Y,  216; 
Bennard  v.  Spring,  42  Barb,^']o\  Thompson  v,  Kessel,  30  N,Y,  383; 
McCartyz^.  Edwards,  24  How,  Pr,  236;  Mitchell* ».  Van  Buren,  27 
N,Y,  300;  Walsh  V,  Wash.  Ins.  Co.,  32  NY,  427;  Van  Duzer  v, 
Howe,  21  N,Y,  531;  Lounsburyz;.  Purdy,  18^^1^515.)  Or  impos- 
ing terms  or  granting  an  amendment.  (Schermerhom  v.  Wood,  30  How, 
Pr,  316;  Sheets  v.  Selden,  7  Wall,  U,S,  416.)  Or  modifying  judg- 
ment after  actual  entry.  Butler  z;.  Niles,  28  How,  Pr,  181;  but  see 
Bryan  v.  Berry,  8  Cal,  130. 

43.  Attaohxnent. — From  an  order  dissolving  or  refusing  to  dis- 
solve an  attachment,  an  appeal  will  now  lie.  (Cal,  Pr,  Act,  §§  336, 
347;  changing  the  practice  as  reported  in  Alexander  v,  Fritts,  24 
Cal,  447;  Howell  v,  Kingsbury,  15  Wis,  272.)  A  judgment  giving 
priority  to  one  creditor  over  another,  as  to  attached  funds  of  a  debtor,  but 
not  distributing  or  giving  any  other  relief  to  the  parties,  is  not  a  final 
order.     Hanson  v,  Bowyer,  4  Met.  (Ify.)  108. 

44.  Bill  of  Partioulars. — ^An  order  directing  a  bill  of  particulars, 
as  regards  extent  to  which  they  are  to  be  furnished,  is  appealable. 
(Mason  v.  Ring,  10  Bosw,  598.)  But  refusal  to  allow  service  of  such 
bill  of  particulars  after  time  expired  is  discretionary,  and  not  appealable. 
Goings  V.  Patten,  i  Daly,  168. 

45.  Contempt. — ^An  order  or  judgment  putting  a  party  in  con- 
tempt is  appealable.  Ex  parte  ^o^tQ,  7  Cal,  175;  Ware  v.  Robinson, 
^  Id.  107;  Fremont  v,  Merced  Co.,  9  /</.  18;  questioned  in  People 
ex  rel.  Pease  v.  King,  9  How,  Pr.  97. 

46.  Decree,  Setting  Aside. — An  appeal  lies  from  an  ordei 
setting  aside  a  decree  in  equity,  and  granting  a  rehearing.  (Riddle  v. 
Baker,  13  Cal,  295;  Michigan  Ins.  Co.  v,  Whittimore,  12  Mi'c/i,  311.) 
In  Pennsylvania,  an  order  founded  on  a  prev^us  decree  to  pay  money 
cannot  be  appealed  from.    Chew's  Appeal,  3  Grant  (Penn,)  294. 

47.  Dismissal  of  Aotion. — An  order  dismissing  an  action  after 
issue  joined  is  appealable.    (Richards  v,  Allen,  8  Pick.  405;    Piper 
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V,  Willard,  10  Pick,  34;  Hovey  v.  Crane,  10  Pick.  440;  People  p. 
Clark,  5  Pick,  206. )  Or  from  a  judgment,  upon  a  plea  of  abatement 
(Browning  v,  Bancroft,  5  Met.  88;  Morey  ».  Whittenton  Mills,  8 
Cush.  374 ;  Cushing  v.  Field,  9  Mei,  1 80. )  But  it  does  not  lie  where  dis- 
missal was  on  matters  of  law  apparent  on  the  record.  Hovey  v.  Crane, 
10  Pick,  440;  Bowler  v.  Palmer,  2  Gray,  553. 

48.  Foreoloaure. — In  Wisconsin,  an  order  that  an  action  for  the 
foreclosure  of  a  mortgage  should  be  referred  for  the  purpose  of  taking 
testimony,  involves  the  merits  of  the  action,  and  may  be  appealed  from. 
Oatman  v.  Bond,  1 5  Wis,  20. 

49.  Ii\junction.— An  appeal  may  be  taken  from  an  order  grant- 
ing or  dissolving,  or  refusing  to  grant  or  dissolve  an  injunction.  (Laws 
of  Cal,  1865-6,  p.  707;  Cal,  Pr,  Act,  §  347;  Martin  v,  Travers,  7  CaL 
253;  Sullivan  v,  Triunfo  G.  and  S.  M.  Co.,  33  Cal,  385;  San  Fran- 
cisco V,  Beideman,  17  Id,  461;  Crandall  v.  Woods,  d  Id,  449.)  Pre- 
vious to  which  latter  case  an  appeal  would  not  lie.  (Richards  v, 
McMillan,  6  Cal,  422.)  An  appeal  from  an  interlocutory  order  grant- 
ing a  temporary  injunction  will  not  be  sustained  when  such  order  was 
superseded  by  a  final  decree  before  appeal  taken.  (Easterbrook  v. 
Upton,  I  Kev,  398.)  But  in  Missouri,  it  seems,  a  refusal  to  grant  an  in- 
junction is  not  a  final  determination  of  the  cause.  (Tanner  v,  Irwin, 
I  Mo,  65;  Harrison  v.  Rush,  15  Id,  175.)  So,  it  seems  a  detree  for 
an  injunction  in  a  patent  case,  and  a  reference  to  a  master  to  take  an 
account  of  profits,  is  not  final.  (Bernard  v,  Gibson,  7  Hcnv,  U,S.  650; 
distinguishing  Forgay  v,  Conrad,  6  Id,  201.)  So,  a  decree  merely 
dissolving  an  injunction,  without  dismissing  the  bill,  is  not  final. 
(McCollum  V,  Eager,  2  How,  U.S,  61;  Young  v.  Grundy,  6  Cranch 
U,S,  51;  Hiriart  v,  Ballou,  9  Pet,  U,S,  156;  Gibbons  v.  Ogden,  6 
Wheat,  U,S,  448;  Brown  v,  Swann,  9  Pet,  U,S,  i.)  Or  a  decree  of 
the  highest  court  of  a  State,  aflfirming  the  decretal  order  of  a  State  court 
refusing  to  dissolve  an  injunction.  Gibbons  v,  Ogden,  6  Wheat. 
U,S,  448. 

50.  Judgment,  Entry  of. — An  order  allowing  a  motion  for  the 
signing  of  a  judgment  nunc  pro  tunc,  improperly  allowed,  is  appealable. 
(Fairchild  v.  Dean,  15  Wis,  206.)  Or.ders  setting  aside  or  refusing  to 
set  aside  judgments  or  sales  under  them  are,  in  W^isconsin,  appealable. 
(Carney  v.  La  Crosse  R.R.  Co.,  15  Wis,  503;  Jessup  v.  City  Bank  of 
Racine,  15  Wis,  604.)    So  in  Nevada.    (Ballard  v.  Purcell,  i  NezK  342; 
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Maynard  v,  Johnson,  2  Nev.  16.)  In  New  York,  see  (Mortimer  v. 
Nash,  17  Add,  Pr,  229.)  An  appeal  lies  from  an  order  of  the  court 
below  cnanging  the  judgment.  (Bryan  v.  Berry,  8  CaL  130.)  The 
practice  in  New  York  seems  to  be  different.  See  Butler  v.  Niles,  28 
How,  Pr,  181. 

51.  Judioial  Brrors. — If  in  acting  judicially  the  Court  commits 
an  error,  the  remedy  is  by  appeal,  and  not  by  mandamus,  (People  v, 
Pratt,  28  CaL  166.)  For  an  error  in  law  excepted  to,  an  appeal  lies 
without  motion  for  a  new  trial.  (Rice  v,  Gashirie,  13  Cai,  53.) 
Where  certain  evidence  which  was  essential  to  sustain  a  party's  defense 
was  erroneously  excluded,  although  no  evidence  whatever  on  another 
point  likewise  essential  to  his  defense,  but  not  available  for  that  pur- 
pose in  the  absence  of  said  excluded  evidence,  such  error  is  prejudicial, 
and  ground  for  reversal  on  appeal  of  a  judgment  rendered  against 
him.     Jolleyz/.  Foltz,  34  Cai,  321. 

52.  New  Trial. — An  appeal  may  be  taken  from  an  order  grant- 
ing or  refusing  a  new  trial.  {Laws  of  CaL  1 865-6,  p.  707 ;  CaL  Pr,  Ad, 
§  336;  N,V.  Code,  §  11;  Ketchum  v.  Crippen,  31  CaL  365;  Adams  v. 
Bush  (No.  i),  2  Abb,  Pr,  (N,S,)  104.)  But  the  motion  must  have 
been  prosecuted  before  the  District  Court.  {CaL  Pr,  Ac/,  §  347;  Ma- 
honey  V.  Wilson,  15  Cai,  42;  Frank  v,  Doane  Id,  303;  Green  v, 
Doane,  Id.  304.)  Such  an  appeal  brings  up  the  whole  record.  (Hans- 
com  V,  Tower,  17  Cai,  518;  Walden  v.  Murdock,  23  fd,  540.)  With- 
out such  an  appeal,  the  Supreme  Court  cannot  review  the  evidence,  to 
determine  whether  the  verdict  or  findings  are  sustained  by  it.  Green 
V,  Butler,  26  CaL  595. 

53.  Receiver. — An  appeal  lies  from  an  order  refusing  to  appoint 
a  receiver,  in  proceedings  supplementary  to  execution  against  a  judg- 
ment-debtor. (Heroy  v.  Gibson,  10  Bosw,  591;  Bailey  v.  Lane,  15 
Abb.  Pr,  373.)  Or  an  order  setting  aside  or  opening  the  biddings  on  a 
judicial  sale,  regular  in  itself.  (Hazleton  v,  Wakeman,  3  How,  Pr, 
357;  Wakeman  v.  Price,  3  ComsL  334;  Buffalo  Sav.  Bk.  v,  Newton, 
Z'^  N,V,  160.)  Or  an  order  denying  a  stay  of  trial  in  one  cause,  until 
determination  of  another.  (James  v.  Chalmers,  2  Seid,  209.)  Or 
refusal  to  adjourn  the  hearing  before  a  referee.  Carpenter  v,  Haynes, 
I  N.r,  Code  R,  414. 

54.  Reference. — Granting  reference  in  cases  not  properly  refera- 
ble is  appealable,     {f  Bosw,  678;  Harris  v.   Mead,  16  Abb,  Pr,  z^y; 
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Dickenson  v,  Mitchell,  19  Id,  286.)    Or  for  refusing  to  enter  decree 
on  report  of  referee.     Ludlum  v.  Fourth  Dist.  Ct.,  9  CaL  7. 

55.  Special  Orders  after  Judgment. — ^An  appeal  may  be  taken 
from  any  special  order  made  after  final  judgment.  {Laws  of  CaL 
1865-6,  p.  707;  CaL  Pr,  Act,  §  347.)  Appeals  from  orders  after 
judgment  are  allowed  to  correct  erroneous  proceedings  subsequent  to 
and  founded  on  a  good  judgment.  (Howard  v,  Richards,  2  Nev,  128.) 
In  Massachusetts,  an  appeal  lies  from  the  decision  of  a  court  of  com- 
mon pleas,  arresting  judgment  in  a  civil  action.  (Bemis  v,  Foxon,  2 
Mass,  141.)  An  order  made  by  judge  at  chambers,  setting  aside  an 
execution.  (Bond  v,  Pacheco,  30  CaL  530.)  Or  from  an  order  refusing 
the  issuance  of  an  execution,  on  the  grounds  of  a  counter  judgment 
without  opposition,  to  test  the  right  to  have  the  application  granted. 
(Belts  V.  Carr,  26  N,Y,  383;  Horton  v.  Miller,  44  Penn.  256.)  Or 
an  order  refusing  to  quash  an  execution.  (Oilman  v.  Contra  Costa 
Co.,  8  CaL  52;  Cooley  v,  Oregoiy,  16  Wis,  303.)  But  not  from  an 
order  that  execution  issue.  (Mount  v,  Mitchell,  31  N,Y,  356.)  An 
appeal  lies  from  a  judgment  on  a  rule  of  court,  dismissing  an  opposi- 
tion to  an  order  of  seizure  and  sale.  (Heft  v,  Kelty,  17  La,  An,  144.) 
The  Act  of  the  District  Judge,  in  granting  an  order  of  seizure  and  sale, 
is  a  judicial  act,  from  which  an  appeal  will  lie.  (Commissioners  v, 
Marks,  1 6  /^.  1 1 2. )  Or  an  order  denying  attachment  against  party  re- 
fusing to  be  examined  in  supplementary  proceedings.  Holstein  v. 
Rice,  24  Hew,  Pr,  135. 

56.  Striking  Out. — ^An  order  striking  out  from  the  answer  mat- 
ter constituting  a  good  defense  (Rapalee  v,  Stewart,  27  N,F,  310) 
may  be  appealed  from. 

57.  Supplemental  Complaint. — An  order  allowing  supple- 
mental complaint  to  be  made  may  be  appealed  from.  (19  Abb,  Pr, 
293.)  Under  the  Statute  of  Minnesota,  an  appeal  lies  from  a  decision 
of  referees  appointed  to  assess  damages  for  the  occupation  of  com- 
plainant's land.  (Paddock  v,  St.  Croix  Corporation,  8  Alinn.  277; 
Ames  V,  Mississippi  etc.  Co.,  8  Id,  467.)  Or  from  the  decision  of  the 
County  Commissionersj  in  a  controversy  about  a  ferry.  Carotheis  ». 
Wheeler,  i  Oregon^  194. 
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The  following  are  non-appealable  orders  in  the  States 
where  the  decisions  were  rendered. 

58.  Discretion  of  Court. — ^An  order  or  matter  resting  on 
the  discretion  of  the  Court,  or  a  question  of  pure  practice,  does  not 
involve  the  merits,  and  is  not  appealable.  (Jorgensen  v,  Bockmer,  9 
Minn.  181;  Vincent  i*.  Wellington,  18  Wis.  159;  Moore  z;.  Moore,  14 
Barb,  27;  Underhill  v.  Dennis,  9  Paige^  202;  White  v.  Pomeroy,  7 
Barb.  640;  Briggs  v.  Vandenburgh,  22  N.F.  467;  Rogers  v.  Holly,  18 
Wend.  350;  Rowley  v.  Van  Benthuysen,  16  Id.  369;  N.Y.  Cent.  R.R. 
V.  Marvin,  11  N.V.  279.)  As  an  order  granting  or  refusing  a  favor.  (3 
N.F.  Code  R.  141;  2  Id.  41;  i  Comsi.  43;  2  E.  D.  Smith,  223;  Fos- 
hay  V.  Drost,  4  Bosw.  644.)  But  the  refusal  to  exercise  discretion  on  the 
ground  of  want  of  power,  is  error  of  law,  and  a  ground  of  appeal.  (t4 
East,  395;  Russell  v.  Conn,  20  N.Y.  81;  McElwain  v.  Corning,  12 
Abb.  Pr.  16;  State  v.  Brannen,  8  Jones  Z.  (N.C.)  208;  Beach  v.  Cham- 
berlain, 3  Wend.  366;  McMahon  v.  Mut.  Benefit  Ins.  Co.,  3  Bosw. 
644;  Artisans'  Bk.  v.  Treadwell,  34  Barb.  553;  Piatt  v.  Munroe,  $4  Id. 
291 ;  Bowen  v.  Irish  Presb.  Cong.,  6  Bosw.  245.)  Or  a  palpable  abuse 
of  descretion.  (Platte.  Kelly,  1 6^4^^. /'r.  188.)  Or  mistake.  (Fields 
V.  Moul,  15  Abb.  Pr.  6.)  Or  an  order  in  statutory  proceedings,  where 
limits  imposed  by  legislature,  on  exercise  of  discretion,  are  exceeded. 
De  Livingston's  Petition,  34  N.Y.  555. 

59.  Discretionary  Orders — Parties. — ^An  appeal  will  not  lie 
from  the  refusal  of  the  Court  to  permit  a  party  to  be  made  co-defend- 
ant. (Roberts  v.  Patton,  18  Mo.  485.)  Or  from  an  order  making  a  new 
party  defendant  (Beck  v.  San  Francisco,  4  Cat.  375.)  Or  an  order 
denying  a  motion  for  leave  to  intervene.  (Wenborn  v.  Boston,  23  Cal. 
321;  Scheidt  v.  Sturgis,  10  Bosw.  606.)  A  motion  to  renew  an  action, 
made  with  notice  to  the  surviving  defendant  only,  and  denied,  cannot 
be  appealed  from.    Union  Bank  v.  Mott,  27  NY.  633. 

dO.  Discretionary  Orders — Place  of  Trial. — Or  granting 
or  refusing  a  change  of  venue.  (Juan  v.  Ingoldsby,  6  Cal.  439;  Mar- 
tin V.  Travers,  7  Id.  253:  People  v.  Stillman,  Id.  117.)  But  in  Wis- 
consin the  practice  differs,  and  such  an  order  is  appealable.  (Western 
Bank  v.  Tallman,  15  Wis.  92.)  Or  an  order  refusing  to  transfer  a 
cause  from  a  State  court  to  a  federal  court,  because  of  alienage  of  de- 
fendant. Hopper  V.  Kalkman,  17  Cal.  517;  Brooks  z/.  Calderwood, 
i()Id.  124. 
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61.  Discretionary  Orders — ^Practioe. — No  appeal  lies  from 
an  order,  regulating  a  mode  of  proceeding,  and  within  the  judicial  dis- 
cretion. (Rowley  v.  Van  Benthuysen,  16  Wmd.  369;  Tripp  ».  Cook, 
26  Wend,  143;  Miller  v.  Porter,  17  How,  Pr,  526.)  So  of  an  order  or 
decision  as  to  right  to  begin  or  close  case.  (Fry  v,  Bennett,  28  N,F. 
324.)  Or  an  order  suspending  trial  to  bring  in  further  evidence. 
(Phelps  V.  Ward,  10  Bostv.  617.)  Or  an  order  staying  proceedings 
until  further  direction  of  the  Court.  (Rhodes  v,  Craig,  21  CaL  419.) 
From  an  order  restoring  the  cause  to  the  calendar  for  trial.  (Dimick 
V,  Deringer,  32  CaL  488.)  From  an  order  of  court  refusing  to  set 
aside  a  former  order.  (Gates  v.  Walker,  35  CaL  289;  Hastings  v. 
Cunningham,  35  CaL  549;  Henly  v,  Hastings,  3  CaL  341;  Horn  v. 
Volcano  Wat.  Co.,  1%  CaL  141;  Culver  r>.  HoUister,  i^j  Abb,  Pr,  405.) 
When  two  orders  are  made,  the  latter  affirming  the  former,  appeal 
must  be  made  from  the  latter.  (Horn  v.  Volcano  Water  Co.,  18  CaL 
141.)  The  party  cannot  fall  back,  and  seek  to  reverse  the  order,  by  a 
direct  appeal.  {Id,)  No  appeal  lies  from  an  order  of  court  refiis- 
ing  to  set  aside  an  interlocutory  judgment.  (Stearns  v,  Mar\-in,  3  CaL 
376.)  Or  an  order  granting  leave  to  renew  a  motion.  (Smith  v. 
Spaulding,  30  How,  Pr,  339.)  Or  an  order  refusing  to  dismiss 
a  cause  for  want  of  prosecution,  is  not  appealable.  (Waldo  v.  Rice,  18 
Wis,  404;  Lamphear  v.  Lamprey,  4  Mass,  107.)  But  the  dismissal  of  an 
action  is  final.  (Tappan  v,  Bruen,  5  Mass,  193;  Wood  v.  Ross,  11 
/(^.  275.)  Or  an  order  refusing  to  substitute  assignee  pendente  lite  as 
party.  (Packard  z;.  Wood,  17  Abb,  Pr,  318.)  Or  striking  out  cause 
from  general  term  calendar.     Cotes  v.  Smith,  31  How,  Pr,  146. 

62.  Interlooutory  Orders. — An  order  which  does  not  determine 
the  controversy,  but  leaves  it  to  proceed,  is  not  appellate.  (Illius  v, 
N.Y.  and  N.  H.  R.R.  Co.,  3  Kern.  597;  Kanouse  v.  Martin,  6  How, 
Pr,  240;  Duane  v.  Northern  R.R.  Co.,  3  Corns/.  545.)  An  appeal  will 
not  lie  from  an  interlocutory  order,  except  in  cases  provided  by  statute. 
(People  V.  Thurston,  5  CaL  517;  Juan  v,  Ingoldsby,  6  CaL  439;  De 
Barry  v,  Lambert,  10  Id,  503;  Baker  v.  Baker,  10  Id,  527;  Harris  v. 
Clark,  4  How,  Pr,  78;  Cruger  v,  Douglass,  2  ComsL  571;  Chittenden 
V.  Missionaiy  Society,  8  How,  Pr.  327;  Swarthout  v,  Curtis,  4  ComsL 
415.)  Or  an  order  denying  a  rehearing  of  a  decree  of  this  nature. 
King  V,  Merchants'  Exch.  Co.,  i  Seld,  547. 

63.  Interlooutory  Orders. — ^An  appeal  does  not  lie  from  an 
order  for  judgment  on  a  frivolous  answer.     (Dunham  v,  Nicholson,  4 
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Hint),  Pr.  1 40. )  Or  an  order  striking  out  scandalous  matter.  (Opdyke 
V,  Marble,  18  Abb,  Pr,  375-)  Or  striking  out  an  answer  as  sham  or 
irrelevant.  (Briggs  v,  Bergen,  23  iV.-K  162.)  Or  an  order  for  judg- 
ment on  partial  demurrer.  (Paddock  v.  Springfield  Fi.  and  Mar.  Ins. 
Co.,  2  Kern.  591.)  Or  an  order  overruling  a  demurrer.  (Bennett  v, 
Nichols,  12  Mich,  22;  Ford  v,  David,  13  How,  Pr,  193;  Rutherford  v, 
Fisher,  4  Dall.  U.S.  22.)  Or  an  order  sustaining  a  demurrer.  (Gey- 
er's  Dig.  261;  4  Dall.  22,  160;  6  Cranch  U.S.  51;  Miners'  Bank  v. 
United  States,  5  Houk  U.S.  215;  Blakely  v.  Fisk,  Hempst.  1 1 ;  Stetson 
V.  Exchange  Bank,  7  Gray,  425;  Maher  v.  Dougherty,  11  Gray^  16.) 
In  Minnesota,  under  the  Statute  of  186 1,  an  appeal  is  allowed  from  any 
order  made  upon  a  demurrer.  (St.  Paul  Division  v.  Brown,  9  Min. 
151.)  So  in  Massachusetts,  for  the  cause  that  the  declaration  does  not 
state  a  legal  cause  of  action.  (Amherst  R.R.  Co.  v.  Watson,  4  Gray, 
61.)  An  appeal  in  a  criminal  case  may  be  taken  from  an* order  allow- 
ing a  demurrer,  though  final  judgment  be  not  entered.  People  v.  Lo- 
gan, I  Nev.  no. 

64.  Interlooutory  Orders — ^Ck>sts. — An  appeal  does  not  lie 
from  an  order  correcting  an  award  of  costs  on  certiorari.  (People  v. 
Robinson,  25  How.  Pr.  345.)  Or  awarding  costs  against  executor  re- 
fusing to  refer.  (Niblo  v.  Binsse,  31  Id.  476.)  Or  requiring  a  re- 
ceiver to  give  security  for  costs.  (Bolles  v.  Duff,  17  Abb.  Pr.  448.)  Or 
from  an  order  made  on  a  motion  to  retax  costs.  The  error  can  be  re- 
vised only  on  an  appeal  from  the  judgment.  (Laskey  v.  Davis,  33  Cal. 
677. )  Or  an  order  allowing  costs  on  a  peremptory  mandamus.  (Peo- 
ple V.  Albright,  14  Abb.  Pr.  305.)  Or  an  order  made  on  motion  to 
open  a  judicial  sale  on  grounds  not  affecting  the  regularity  oi  the  pro- 
ceedings. (Kingsland  v.  Bartlett,  28  Barb.  480.)  Or  an  order  setting 
aside  a  verdict  as  against  the  weight  of  evidence.     Young  v.  Davis,  30 

N.y.  134. 

65.  Interlooutory  Orders — Evidence. — An  appeal  does  not 
lie  from  a  decision  that  a  deposition  is  or  is  not  regularly  taken.  (Hix 
V.  Fisher,  i  Wins.  {N,C.)  No.  2  (L.)  84.)  Or  from  an  order  refusing 
to  issue  a  commission  to  take  testimony.  (People  v.  Stillman,  7  Cal. 
117.)  Or  an  order  striking  out  interrogatories  attached  to  a  pleading. 
(Davenport  Co.  v.  Davenport,  15  Iowa,  6.)  Or  an  order  admitting 
afiidavits  on  motion.  (Childs  v.  Fox,  18  Abb.  Pr.  112.)  Or  stopping 
cross-examination,  unless  in  case  of  manifest  abuse  or  injustice.  Great 
Western  Turnpike  Co.  v.  Loomis,  32  N.Y.  127. 


648  APPEALS. 

66.  Interlooutory  Orders — ^New  Trial — ^An  appeal  does  not 
lie  from  an  order  denying  motion  for  new  trial  on  ground  of  surprise. 
(Selden  v,  Del.  and  Hud.  Canal  Co.,  29  N.F.  634;  Badel  v.  Chase, 
34  N.K  386;  Wavel  v.  Wiles,  24  ^-^.  635;  White  ».  Harvey,  23 
Ind,  55.)  Or  refusing  to  amend  an  order  allowing  time  to  move  for  a 
new  trial.  (Pendegast  v.  Knox,  32  Cal,  73;  Quivey  v.  Gambert,  Id. 
304.)  Or  striking  out  or  refusing  to  strike  out  a  statement  made  on 
motion  for  a  new  trial.  (Ketchum  v,  Crippen,  31  Cal.  365;  Genella 
V.  Relyea,  32  Cal.  159;  Pendegast  v.  Knox,  32  Id.  73;  Quivey  v.  Gam- 
bert.  Id.  304.)  Or  from  an  order  denying  a  motion  to  certify  a  state- 
ment. (Genella  v,  Relyea,  32  Cal.  159.)  Or  directing  such  statement 
to  be  settled.  (Leffingwell  v.  Griffing,  29  Cal.  192.)  Upon  a  bill  for 
relief  against  a  judgment  at  law,  a  decree  granting  a  new  trial  on  terms, 
and  not  dismissing  the  bill,  on  making  the  injunction  perpetual,  is  an 
interlocutory  order,  and  not  appealable.  Lea.  v.  Kelly,  15  Pel.  U.S.  213. 

67.  laterlooutory  Orders — ^Receiver. — ^An  appeal  does  not 
lie  from  an  order  directing  a  receiver  to  distribute  the  funds  in  his 
hands.  (Adams  v.  Woods,  21  Cal.  165;  Whitney  v.  Buckman,  26  Cal. 
451.)  Or  as  to  appointment  or  substitution  of  receiver.  (Siney  v.  N.Y. 
Consol.  Stage  Co.,  29  Haw.  Pr.  481;  Janeway  v.  Green,  16  Ahb.  Pr. 
215.)  Or  refusal  to  allow  receiver  to  commence  action.  Petition  of 
Reeve,  34  iV.l^.  359. 

68.  Interlooutory  Orders — ^Reference. — An  appeal  does  not 
lie  from  an  order  granting  a  reference  in  referable  causes.  (N.Y.  CodCy 
§  349;  9  Haw.  Pr.  69;  7  Id.  359;  10  Id.  89;  Hatch  v.  Wolf,  30  Haw. 
Pr.  65;  Whitaker  v.  Desfosse,  7  Bosw.  678;  Kennedy  v.  Shilton,  i  HiU. 
546;  9  Abb.  Pr.  157.)  Or  an  order  setting  aside  the  report  of  a 
referee  appointed  to  take  an  account.  (Johnson  v.  Dopkins,  6  Cal.  83.) 
Or  the  findings  of  a  referee  in  a  divorce  case.  (Baker  v.  Baker,  10 
Cal.  527.)  Or  as  to  decisions  of  a  referee  in  relation  to  alimony. 
(Forrest  v.  Forrest,  25  iV[-F.  501.)  Or  an  order  overruling  exceptions 
to  a  referee's  report.  (Peck  v.  Curtis,  31  Cal.  207.)  Or  refusal  of 
referee  to  allow  cause  to  be  opened  after  resting.  (Thomas  v.  Fleuiy, 
26  N.  Y.  26.)  In  Nevada,  no  appeal  can  be  taken  from  an  order  made 
by  a  referee.     Hamilton  v.  Kneeland,  i  Nev.  40. 

69.  Interlooutory  Orders — ^Vaoatlng  Judgment — An  appeal 
lies  direct  from  a  judgment,  but  not  from  an  order  refusing  to  set  it 
aside.     (Peralta  2>.  Castro,  15  Cal.  511;  Williams  r.  Schimmerhom,  8 
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Jones  L,  (N,C,)  104;  Maples  v,  Geller,  i  Nev.  233;  Fort  v.  Bard,  i  Comst. 
43;  Schermerhora  v,  Mohawk  B'k,  i  /</.  125;  Spaulding  v,  Kingsland, 
I  /fl?l  426;  Carpenter  v.  Carpenter,  4  How.  Pr,  139;  Whitaker  v,  Des- 
fosse,  7  Bosw,  678;  Lewis  v.  Graham,  16  Ahh,  Pr,  126;  Millard  v. 
Van  Raust,  17  Ahb,  Pr,  319;  Parish  p.  Corlies,  i  Daly,  274;  Fassett  v, 
Tallmadge,  15  Abb,  Pr,  205.)  On  the  ground  of  irregularity.  (Jones 
V,  Derby,  16  N.V,  242;  Sherman  v.  Felt,  2  Corns/,  186;  Ingersol  27. 
Bostwick,  22  AW,  425;  Anon.,  18  -^W.  Pr,  87;  Christopher  z'.  Austin, 
I  JiTern.  216;  Johnson  f.  Carnley,  6  Seid,  570;  Lake  Ontario,  Auburn 
and  N.Y.  R.R.  Co.  v,  Marvin,  18  N.K  585;  McCormick  v,  Pickering, 
4  Corns/,  276;  Cathin  ».  Billings,  16  N,K  622;  Pendleton  z;.  Weed,  17 
iV.-F".  72.)  But  an  order  vacating  a  judgment  by  confession,  on  account 
of  a  defect  in  the  statement,  was  held  appealable.  (Belknap  v.  Waters, 
I  Kern.  477.)  Or  refusing  to  set  aside  an  execution  merely  voidable. 
Bank  of  Genessee  v,  Spencer,  18  N.K  150. 

70.  Void  Order. — It  is  not  necessary  to  appeal  from  a  void  order 
which  can  have  no  operation  or  effect.  Killip  v.  Empire  Mill  Co.,  2 
Nev,  34. 

TIME   IN   WHICH    TO   APPEAL. 

71.  An  appeal  may  betaken:  First,  From  a  final 
judgment  in  an  action  or  special  proceeding  com- 
menced in  the  court  in  which  the  same  is  rendered, 
within  one  year  after  the  rendition  of  the  judgment. 
(Ca/.  Pr.  Acty  §  336;  Waggenheim  v.  Hook,  35  Cal. 
216;  Gray  v.  Palmer,  28  CaL  416;  Halleck  z/.  Jaudin,' 
34  CaL  167.)  The  one  year  commences  to  run  from 
the  time  the  judgment  is  rendered  by  the  Court,  and 
not  from  the  time  it  is  entered  in  the  judgment  book 
by  the  Clerk.  (Gray  v.  Palmer,  28  CaL  416;  Peck  v. 
Courtis,  31  Id.  207;  Genella  v.  Relyea,  32  CaL  159; 
Hall  V.  Beggs,  17  La.  An.  238.)  From  the  time  it  is 
announced  by  the  Court  and  entered  in  the  minutes. 
(Wetherbee  v.  Dunn,  36  CaL  249.)  As  to  practice 
elsewhere,  see  (State  v.  Pepper,  7  Mo.  348;  Adams  v. 
Fox,  2j  N,Y.  '(13  Smith)  640;  Bradley  v.  Van  Zandt, 
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3  C.R.  207;  McMahon  v.  Harrison,  5  How.  Pr.  330; 
see  People  v.  Wilson,  12  Mich.  25;  Cameron  v.  Sulli- 
van, 15  Wis.  510-)  The  right  of  appeal  depends 
upon  the  rendition,  not  the  entry  of  judgment.  Cal. 
St.  Pel.  Co.  V.  Patterson,  i  Nev.  151. 

72.  The  Supreme  Court  cannot  enlarge  the  time 
fixed  by  statute.  {Mart.  N.C.  39;  i  Paige,  423;  5 
Wend.  136;  Hump.  Tenn.  60;  DooHng  v.  Moore,  20 
CaL  141;  Murdock  v.  De  Vries,  Cal.  Sup.  Ct.,  Jul.  7!, 
1859;  Gimmy  e/.  Doane,  22  Cal.  635;  Gray  v.  Palmer, 
28  Id,  416;  Peck  V,  Courtis,  31  Id.  207;  Genella  v. 
Relyea,  32  Id.  159;  Wait  v.  Van  Allen,  22  iV.K  319; 
Rowell  V.  McCormick,  5  How.  Pr.  337;  Sherman  v. 
Wells,  14  How.  Pr.  522;  Caldwell  v.  Mayor  of  N.Y., 
9  Paige,  572;  Bank  of  Monroe  v.  Widner,  11  Id.  529; 
Stone  V.  Morgan,  10  Paige,  615;  Barclay  v.  Brown, 
7  Id.  245;  Gay  e/^  Gay,  \o  Id.  369;  Lindsley  v.  Almy, 
I  C.R.  139;  People  v.  Eldridge,  7  How.  Pr.  108; 
grounded  on  the  decision  in  Ends  v.  Thomas,  5  How. 
Pr.  351;  Marston  v.  Johnson,  13  How.  Pr.  93;  Fry  v. 
Bennett,  7  Abb.  Pr.  332;  on  the  decision  in  Humphrey 
V.  Chamberlain,  i  Kern,  274),  which  decides  that  that 
power  cannot  be  exercised  directly  or  indirectly,  either 
by  amendment  or  otherwise,**  and  that  a  stay  of  pro- 
ceedings does  not  extend  time  for  appeal.  Renouil  v. 
Harris,  2  Sandf.  641;  and  see  Cad  well  v.  Mayor  of 
Albany.  9  Paige,  572;  Gallt  v.  Finch,  24  How.  Pr. 
193;  Morris  v.  Morange,  2  5  How.  Pr.  247;  Sails  v. 
Butler,  27  How.  Pr.  133. 

73.  As  to  the  power  of  the  Court  to  enlarge  the 
time  for  appealing,  the  New  York  authorities  bear  both 
ways.     The  power  is  claimed  under  Section  173  of  the 
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New  York  Code,  and  is  strongly  asserted  in  (Critten- 
den V,  Adams,  5  H(nv.  Pr,  310;  Traver  v.  Silvernail, 

2  Code  i?.  93;  Seely  v,  Pritchard,  12  N,Y.  Leg.  Obs. 
245;  3  Duer,  669;  Toll  z/.  Thomas,  1%  How,  Pr.  324.) 
But  the  power  should  be  sparingly  and  cautiously 
exercised.  (Haase  v.  N.Y.  Cent.  R.R.  Co.,  14  How. 
Pr.  430.)  It  appears  that,  in  New  York,  notice  of  the 
judgment  or  order  should  in  all  cases  be  given  before 
the  time  for  appeal  commences  to  run.  (2  Whit.  Pr, 
719.)  Such  notice  cannot  be  given  by  anticipation, 
nor  till  judgment  or  order  has  been  perfected  by  entry 
or  filing  of  the  judgment  roll,  or  by  entry  or  filing  of 
the  order  in  a  special  proceeding  or  after  judgment 
rendered.  Fry  v.  Bennett,  16  How,  Pr,  385;  7  Abb. 
Pr.  352;  2  Bosw.  684;  Leavy  v.  Roberts,  2  Hilt.  285; 
8  Abb.  Pr.  310;  Sherman  v.  Wells,  14  How.  Pr.  522; 
Bank  of  Geneva  v,  Hotchkiss,  5  How.  Pr.  478;  Mc- 
Mahon  v.  Harrison,  5  How.  Pr.  3^0;  Bradley  v.  Van 
Zandt,  3  C.R.  217. 

74.  An  appeal  must  be  taken:  Second,  From  a 
judgment  rendered  on  an  appeal  from  an  inferior  court, 
within  ninety  days  after  the  rendition  of  such  judg- 
ment. {^Cal,  Pr,  Act,  §  336.)  So,  from  judgment  of 
a  county  court,  rendered  on  appeal  from  a  justice's 
court  (Dooling  v.  Moore,  20.  Cal,  141),  in  cases  of 
law.  But  it  may  be  taken  on  the  same  day  that  judg- 
ment is  entered.  (Blydenburg  v.  Cotheal,  5  How.  Pr. 
200;  Jones  V.  Porter,  6  How.  Pr.  2  85.)  An  appeal 
perfected  on  the  same  day  of  the  filing  of  the  judgment 
roll.  Wit  before  the  hour  when  the  roll  was  filed,  is 
nevertheless  regular.  The  law  does  not  regard  frac- 
tions of  a  day,  except  to  prevent  injustice.    (3  Coriv.  99; 

3  Den.  263;  Blydenburgh  v,  Cotheal,  4  N,Y.  418.) 


m 
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But  where  any  steps  have  been  taken  in  good  faith,  the 
Court  has  power  under  the  Statute  to  allow  an  amend- 
ment nunc  pro  tunc  to  supply  the  defect.  Lake  OnL 
Aub.  and  N.Y.  Co.  v.  Marvine,  18  V.F.  585;  Aldrich 
V.  Ketchum,  12  N.Y.  Leg.  Obs.  319;  Fry  v.  Bennett, 
7  Abb.  Pr.  352;  Mallory  v.  Wood,  14  How.  Pr.  67; 
Haase  v.  N.Y.  Cent.  R.R.  Co.,  14  How.  Pr.  430; 
Sherman  v.  Wells,  Id.  522;  Enos  v.  Thomas,  5  How. 
Pr.  361;  Crittenden  v.  Adams,  Id.  310;  Seeley  v. 
Pritchard,  3  Duer,  669 ;  Church  v.  Rhodes,  6  How.  Pr. 
281;  Jellinghaus  v.  N.Y.  Ins.  Co.,  5  Bosw.  678. 

75.  The  right  of  a  party  to  appeal  from  an  order 
is  not  cut  off  until  the  statutory  time,  after  service  upon 
him  of  a  written  notice  of  the  making  of  such  order. 
(Corwith  V.  State  Bank,  18  Wis.  560.)  Sunday  is  not 
to  be  excluded  from  the  computation  of  the  time. 
{Ex  parte  Simpkins,  2  Ellis  &  E.  392.)  In  the 
absence  of  any  limit  of  time,  the  courts  will  infer  a 
reasonable  time  in  taking  appeals  from  the  land  office 
in  Oregon  to  the  general  land  office.  (Moore  v.  Fields, 
I  Oregon,  317.)  But  this  is  not  the  practice  in  Cali- 
fornia. After  appealing  from  a  judgment  alone,  a  party 
may  appeal  from  an  order  refusing  a  new  trial  within 
the  statute  time.  Marziou  v.  Pioche,  8  CaL  522;  Car- 
pentier  z/.  Williamson,  25  Cal.  154. 

76.  If  appeal  be  taken  in  the  same  notice  from  both 
the  final  judgment  and  the  order  refusing  a  new  trial 
after  si)cty  days,  the  appeal  from  the  order  will  be  dis- 
missed. (Lower  v.  Knox,  10  Cal.  480.)  A  party 
neglected  to  appeal  from  an  order  vacating  a  judgment 
in  his  favor,  but,  nearly  a  year  after  it  was  made,  moved 
to  set  it  aside,  and  appealed  from  the  order  denying 
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that  motion.  Heldy  that  the  appeal  would  not  He,  as  it 
would  be  a  palpable  evasion  of  the  Statute  limiting  the 
time  for  appeals  from  orders.  (Von  Steemoyck  v. 
Miller,  i8  Wis.  320.)  A  motion  to  set  aside  a  judg- 
ment for  irregularity  does  not  suspend  the  time  for 
appealing.  (Renouil  v.  Harris,  2  Sandf.  641;  2  C.R. 
71.)  The  objection  that  appeal  has  not  been  taken  in 
time  is  subject  to  waiver  by  acceptance  of  service  of 
notice.     Struver  v.  Ocean  Ins.  Co.,  2  Hilt.  475. 

jy.  An  appeal  may  be  taken,  Third,  From  an  order 
granting  or  refusing  a  new  trial ;  from  an  order  grant- 
ing  or  dissolving  an  injunction;  from  an  order  refusing 
to  grant  or  dissolve  an  injunction;  from  an  order  dis- 
solving or  refusing  to  dissolve  an  attachment;  from  any 
special  order  made  after  final  judgment ;  and  from  an 
interlocutory  judgment  in  actions  for  partition  of  real 
property,  within  sixty  days  after  the  order  or  interlocu- 
tory judgment  is  made  and  entered  in  the  minutes,  of 
the  court.  {Cal.  Pr.  Act,  §  336.)  So,  for  refusing  a 
new  trial.  (Brown  v.  Tolles,  7  Cal.  398;  Towdy  v. 
Ellis,  22  Cal.  650;  Waggenheim  v.  Hook,  35  Cal.  216.) 
So,  also,  for,  refusing  to  vacate  an  award  on  certain 
grounds  specified  in  the  motion;  (Fairchild  v.  Doten, 
Cal.  Sup.  Ct.,  Jul.  T.y  1869;)  after  the  order  is  made 
and  entered  in  the  minutes  of  the  court.  Peck  v.  Van- 
denburgh,  30  Cal.  1 1 ;  Hihn  v.  Peck,  30  Cal.  280;  Peck 
V.  Courtis,  31  Cal.  207. 

78,  An  order  cannot  be  appealed  from  before  actual 
entry.  (Whittaker  z^.  Desfosse,  7  Bosw.  678;  Piatt  v. 
Kelly,  16  Abb.  Pr.  188;  Gallt  v.  Finch,  24  Bosw.  193.) 
Nor  will  an  appeal  lie  from  a  mere  order  to  show  cause, 
(Watt  V.  Watt,  30  Hew.  Pr.  345.)     The  time  within 
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which  an  appeal  from  a  final  order  in  a  special  proceed- 
ing, or  in  an  action,  after  judgment,  rnust  be  taken,  is  in 
the  New  York  practice  left  vague  and  uncertain  by 
the  Code,  §§  331,  332.  An  appeal  cannot  be  taken 
from  an  order  granting  a  new  trial  upon  application 
made  after  the  term.  Such  an  order  is  not  final.  (House 
V.  Wright,  22  Ind.  383.)  An  appeal  to  the  Supreme 
Court  must,  under  the  Statutes  of  Missouri  [R.  S.  1855, 
1,287,  §  iO»  ^^  taken  during  the  term  at  which  the 
judgment  or  decision  was  rendered.  Stavely  v.  Kun- 
kel,  27  Mo.  422. 
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79.  Any  party  aggrieved  may  appeal  from  the  dis- 
trict courts  to  the  Supreme  Court  of  this  State,  in  any 
judgment  or  order  in  a  civil  action,  except  in  cases  ex- 
pressly made  final  by  statute.  {CaL  Pr.  Act,  §§  333, 
335;  \  N.Y.  Code,  §  325;  Senter  v.  Bernal,  CaL  Sup. 
Ct.,  Oct.  T.y  1869;  Adams  v.  Woods,  8  Cal.  306;  State 
V.  Judge  Third  District  Court,  17  La.  An.  320;  Zum- 
walt  V.  Zumwalt,  3  Mo.  269.)  **  By  any  party  "  is  to 
be  understood,  any  person  who  is  a  party  to  the  action. 
(Senter  v.  Bernal,  Cal.  Sup.  Ct.,  Oct.  71,  1859.)  He 
may  appeal,  although  not  a  party  to  the  record.  (Adams 
V.  Woods,  8  Cal.  303;  Montgomery  v.  Leavenworth,  2 
Id.  57.)  Nor  can  a  party  appeal  unless  he  is  aggrieved 
by  the  decision — that  is,  if  he  has  no  interest  prejudiced 
thereby.  (Foster  v.  Prince,  8  Abb.  Pr.  407;  Idley  z'. 
Bowen,  11  We^id.  227;  Reid  z/.  Vanderheyden,  5  Caiv. 
719;  Kelly  V.  Israel,  11  Paige,  147;  Hughes  v.  Stick- 
ney,  13  Wend.  280;  Fairbanks  z/.Corlies,  3  E.  D.  Smithy 
582.)     Or  if  he  had  an  interest,  but  has  since  /lost  it. 
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Mills  V.  Hoag,  7  Paige^  18;   Cusack  v.  Gilbert,  5  Bro. 
P.C.  ^71. 

80.  If  in  a  suit  against  a  party  alleged  to  be  the 
owner  of  real  estate,  and  against  the  real  estate,  to  re- 
cover delinquent  taxes,  judgment  is  rendered  in  favor 
of  such  party,  and  against  the  real  estate,  he  has  no 
ground  for  appeal,  his  answer  having  averred  that  he 
did  not  own  the  real  estate  at  the  time  it  was  assessed. 
(People  V.  Wilson,  26  Cdl,  127.)  As  to  who  is  the 
party  aggrieved,  the  test  is  found  in  the  question, 
"  Would  the  party  have  had  the  thing  if  the  erroneous 

« 

judgment  had  not  been  given?" — if  yea,  then  he  is  the 
party  aggrieved.     Adams  v.  Woods,  8  Id.  306. 

8 1 .  Every  party  whose  interest  in  the  subject  mat- 
ter of  the  appeal  is  adverse,  or  will  be  affected  by  the 
reversal  or  modification  of  the  judgment  or  order  from 
which  the  appeal  has  been  taken,  is,  we  think,  an  **  ad- 
verse party.''  (Senter  v.  Bernal,  Cal.  Sup.  Ct.y  Oct.  T., 
1869:  Ely  V.  Frisbie,  17  Cal.  250.)  A  subsequent  in- 
cumbrancer cannot  object  to  a  judgment  of  foreclosure 
rendered  against  the  mortgagor  and  himself,  unless  he 
shows  that  he  will  sustain  injury  from  it.  Mann  v. 
Thayer,  18  Wis.  479. 

82.  Joint  Appeal. — All  parties  pleading  jointly,  may  join  in  ap- 
peal from  decision  on  their  pleading,  though  review  is  sought  on  a 

point  available  to  one  only.  (Bank  of  Cooperstown  v,  Corlies,  i  .Abb. 
Pr,  (N,S.)  412.)  Less  than  all  the  defendants  in  a  joint  decree  can- 
not appeal  without  a  summons  and  severance  in  the  court  below.  (Mus- 
sina V,  Cavozos,  20  How,  U.S,  280;  Smith  v.  Clark,  12  Now.  U.S.  21.) 
From  the  interlocutory  judgment  upon  such  issue  appeals  may  be  taken 
by  the  party  aggrieved,  without  making  any  persons  parties  to  the  appeal 
except  such  as  were  parties  to  the  issue ;  but  no  appeal  from  the  wAole 
of  the  final  judgment  can  be  made  effectual,  unless  all  of  the  parties  to 
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it  are  made  parties  to  the  appeal,  either  as  appellants  or  respondents; 
for  such  a  judgment  cannot  be  reversed  without  affecting  the  interest 
of  all  who  are  parties  to  it  Senter  v,  Bemal,  CcS.  Sup,  O,,  Oct. 
T,,  1869. 

83.  Parties  to  the  Record. — No  persons  but  those  who  are 
parties  to  the  record  can  be  permitted  to  be  heard  on  an  appeal 
(Senter  v,  Bernal,  CaL  Sup,  Ct,,  Oct,  7!,  1869;  Harrison  v.  Nixon,  9 
Pet,  483;  Fish  V.  Johnson,  16  La.  An.  2f)\  Re  Bristol,  16  Al^.  Pr, 
397;  28  Barb,  299;  Martin  v,  Kanouse,  2  Abb,  Pr,  390.)  Except  a 
purchaser  at  a  judicial  sale.  (Delaplaine  v.  Lawrence,  10  Paige,  602; 
Bailey  v.  Maule,  7  Clark  <&•  Fin,  121 ;  Mortimer  v,  Nash,  17  Abb.  Pr. 
229.)  A  subsequent  lien  holder  may  appeal  from  a  direction  in  a  fore- 
closure decree  ordering  the  sale  of  mortgaged  property  for  gold  coin 
only.  (Miller  v.  Cherry,  2  Nev,  165.)  A  defendant  who  neither 
answered  nor  appeared  at  any  stage  of  the  proceedings,  for  the  purpose 
of  contesting  any  step  taken  against  him,  cannot  appeal.  (12  Johns, 
493;  2  Cau),  31;  8  Wend,  219;  Murphy  v.  American  Life  Ins.  and 
Trust  Co.,  25  Wend.  249.)  Where  some  of  several  defendants  make 
default  and  others  answer,  the  defaulting  defendants  may  appeal 
(Gimmey  v.  Doane,  22  Cal,  534.)  A  party  in  whose  favor  a  decision 
is  made  may  appeal  therefrom.  (Parker  v.  Newland,  i  Hill,  87.) 
Third  persons  not  interested  in  the  suit  should  not  be  made  parties  on 
appeal.  (Patten  v,  Powell,  16  La,  An,  128.)  So  in  equity.  (Thomp- 
son V,  Cox,  8  Jones  L.  (N,C.)  311.)  But  it  would  seem  that  third  per- 
sons, though  not  parties  to  the  cause,  may  appeal  when  they  allege  that 
they  have  been  aggrieved  by  the  judgment.  (Cal.  Pr,  Act,  §§  333, 
335  J  Patten  v.  Powell,  16  La.  An.  128;  see  Webb  v.  Hansen,  3  Cal. 
65;  see,  also,  2  Id,  133.)  That  the  appellant  has  no  interest  in  the 
decree  from  which  he  appeals  cannot  be  allowed  to  defeat  the  appeal. 
Ricketson  v.  Compton,  23  Cal,  636. 

84.  Right  of  Appeal. — ^The  right  of  appeal  provided  for  in 
Section  347  of  the  Practice  Act  is  concurrent  with  the  remedies  pro- 
vided for  in  Sections  334  and  118  of  the  same  Act  (Sullivan  v.  Triunfo 
G.  and  S.  Min.  Co.,  33  Cal.  385.)  The  fact  that  a  decree  sought  to  be 
appealed  from  has  been  executed  does  not  deprive  the  party  of  his 
right  of  appeal.  (Peer  v,  Cookerow,  i  McCarter  {N,J,)  361.)  Notice 
of  entry  of  judgment,  served  before  costs  are  finally  adjusted,  does  not 
have  the  effect  to  limit  the  right  of  appeal  (Champion  v,  Plymouth 
Society,  42  Barb,  441.)    The  right  of  appeal  must  be  governed  by  the 
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laws  in  force  at  the  time  the  appeal  is  taken.  (Hamilton  v,  Kneeland, 
I  Nev,  60. )  The  fact  thkt  parties  to  an  action  were  citizens  of  different 
States  does  not  authorize  an  appeal  to  the  Supreme  Court  of  the  United 
States  after  decision  by  the  Supreme  Court  of  the  State.  (Hamilton  v, 
Kneeland,  i  Neu,  60.)  Residence  out  of  the  state  for  several  years  is 
no  ground  for  denying  the  right  to  appeal.  (Ricketson  ».  Compton, 
23  CaL  636.)  Counsel  opposing  a  motion  to  dismiss  an  action  for  want 
of  prosecution,  by  stating  that  sooner  than  comply  with  the  order  to 
amend  previously  made,  they  would  allow  the  complaint  to  be  dismissed, 
and  present  the  case  on  appeal,  do  not  thereby  waive  the  right  to  appeal. 
(Lahens  ».  Fielden,  15  Ahb,  Pr.  177.)  The  voluntary  payment  of  costs 
on  appeal  is  not  a  waiver  of  the  right  to  an  appeal.  (Tyson  v.  Wells, 
I  CkiL  378;  Champion  ».  Plymouth  Society,  42  Barb,  441.)  Where  all 
the  defendants  will  not  join  in  an  appeal,  the  appellant  must  summon 
the  others  and  sever  from  them.  (Perry  v.  Block,  i  Mo,  484.)  The 
maker  of  a  promissory  note  can  bring  an  appeal  from  a  judgment 
against  himself  and  indorser  jointly.  (Morgner  v,  Birkhead,  34  Mis, 
214.)  A  married  woman,  assisted  and  authorized  by  her  husband  in 
bringing  the  suit,  must  join  him  on  the  appeal.  Reese  v.  Conyer's,  16 
La,  An,  39. 

85.  Separate  Appeal. — Any  one  of  several  parties,  even  upon 
the  same  side,  may  appeal  without  the  concurrence  of  his  co-parties. 
(Mattison  v,  Jones,  9  How  Pr.  152;  Giraud  v.  Beach,  4  E,  D,  Smith , 
27;  overruling  Farrell  v.  Calkins,  10  Barb,  348;  see,  also.  Peer  v, 
Cookerow,  i  McCarter  {N.y,)  361.)  Or  he  may  appeal  for  them  all, 
but  cannot  afterwards  withdraw  his  appeal  as  to  his  co-defendants. 
(Bonner  v,  Campbell,  48  Pmn,  Si,  286.)  In  cases  of  maritime  tort 
against  two  respondents,  if  they  do  not  assume  a  joint  defense,  each 
may  appeal  separate  from  the  other.  (Thomas'  v.  Lane,  2  Sumn.  i.) 
So  in  equity.  Forgay  z;.  Conrad,  6  How,  U,S,  201.)  Where  a  judg- 
ment is  not  appealed  from  by  one  party,  an  error  in  favor  of  the  other 
cannot  be  corrected.     Delassus  v,  Poston,  19  Mo,  425. 

88.  Substituted  Party. — ^Upon  the  death  or  disability  of  a 
party  pending  an  appeal,  his  representative  shall  be  substituted  in  the 
suit,  by  suggestion  in  writing  to  the  Court  on  the  part  of  such  repre- 
sentative, or  of  any  party  on  the  record.  (Rule  xiv.  Sup,  Ct,  of  CaL; 
Beach  v,  Gregory,  2  Abb,  Pr,  203;  Miller  v,  Gunn,  7  How,  Pr,  159; 
Hastings  v,  McKinley,  8  How,  Pr,  175.)  The  death  of  an  appellant, 
after  argument  of  his  case  on  appeal,  does  not  constitute  any  ground 
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for  delaying  a  decision,  or  departing  from  the  ordinary  procedure,  ex- 
cept as  to  the  entry  of  judgment.  (Black  v.  Shaw,  20  Cal.  68.)  The 
rule  is  different  if  the  death  occurs  previous  to  argument.  (Id.)  The 
entry  of  judgment  should  be  a  day  anterior  to  the  appellant's  death. 
(Black  V,  Shaw,  20  CaL  68.)  But  where  the  appellate  court,  not  aware 
of  the  appellant's  death,  rendered  judgment  of  affirmance,  upon  subse- 
quent suggestion  this  judgment  will  be  vacated,  and  a  judgment  of 
affirmance  rendereci  as  of  a  day  previous  to  the  death,  nunc  pro  tunc. 
Black  V,  Shaw,  20  CaL  68;  Savings  and  Loan  Society  v,  Gibb,  21 
CaL  609. 

APPEALS,    HOW   TAKEN. 

87.  There  is  no  distinction  as  to  the  words  of  taking 
and  perfecting  appeal,  or  as  to  the  effect  of  them,  be- 
tween cases  at  law  and  cases  in  equity.  {Laws  of  CaL 
1 86 1,  p.  589;  Lyons  v.  Lyons,  18  CaL  447.)  The  rule 
as  laid  down  in  (Walker  z'.  Sedgwick,  5  CaL  192)  being 
changed.  Three  things  are  necessary  to  the  taking 
and  perfecting  an  appeal:  First,  Filing  notice;  Second, 
Service  of  the  same;  Third,  Filing  the  undertaking; 
all  within  the  times  limited  by  statute.  (Hastings  v. 
Halleck,  10  CaL  31.)  The  period  cannot  be  abridged 
by  errof  or  negligence  of  the  appellant.  Hastings  v. 
Halleck,  10  CaL  31. 

88.  It  is  always  within  the  power  of  the  Court  to 
extend  the  time  fixed  by  law,  when  the  ends  of  justice 
would  seem  to  demand  it.  (Wood  v.  Forbes,  5  CaL 
62.)  In  all  cases  where  an  appeal  is  given  by  statute, 
the  remedy  is  exclusive,  and  must  be  pursued.  (Haight 
V.  Gay,  8  CaL  297.)  A  remedy  cannot  be  extended  be- 
yond the  provisions  of  the  statute  which  gives  it,  and 
if  the  act  does  not  give  an  appeal,  none  lies.  (United 
States  V.  Nourse,  6  Pet.  U.S.  470.)  If  the  act  confer- 
ring the  jurisdiction  expires,  the  jurisdiction  ceases,  al- 
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though  the  appeal  or  writ  of  error  be  actually  pending 
in  the  Court  at  the  time  of  the  expiration  of  the  act. 
8  How.  Pr.  121;  I  Hill,  328;  9  Barn.  &  Cres.  750; 
2^  Burr.  1,456;  ^  Moore  &  Payne,  341;  McNulty  z/. 
Batty,  10  How.  U.S.  72. 

89.  An  appeal  may  be  brought  by  any  organized  or 
incorporated  city  or  town,  in  the  State  or  County,  by 
filing  and  serving  notice  of  appeal  as  above,  without 
the  filing  of  a  bond  or  the  payment  of  costs.  {Laws  of 
Cal.  1856,  p.  26.)  The  mayor,  attorney,  or  chief  offi- 
cer of  any  city,  or  District  Attorney  or  president  of  the 
Board  of  Supervisors  of  any  county,  shall  have  power 
to  give  the  required  notice  on  appeal.  Laws  of  Cal. 
1856,  p.  26. 

90.  A  party  cannot  appeal  a  second  time  from  the 
same  judgment,  the  first  appeal  having  been  dismissed. 
(Brill  V.  Meek,  20  Mo.  358.)  The  rule  is  otherwise  in 
California.  Where  an  appeal  is  dismissed  for  want  of 
a  proper  bond,  and  no  final  judgment  has  been  rendered, 
an  appeal  can  be  taken  at  any  time  within  the  period 
allowed  by  law.  Martinez  v.  Gallardo,  5  Cal.  155;  see 
Dooling  V.  Moore,  19  Cal.  81;  Gordon  v.  Wansey,  19 
Id.  82. 

PERFECTING   APPEALS. 

9 1 .  An  appeal  is  perfected  when  a  proper  undertak- 
ing, with  an  affidavit  of  the  sureties,  has  been  executed, 
and  notice  of  appeal  served  on  the  adverse  party  and 
the  Clerk,  and  from  that  time  proceedings  are  stayed. 
(Fordz^.  Thompson,  19  Cal.  118;  Pierson  v.  McCahil,  23 
Cal.  249;  Thompson  z^.  Blanchard,  2  N.Y.  561.)  In 
Missouri,  where  the  recognizance  is  entered  into  by  one 
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of  two  defendants  only,  the  appeal  is  well  taken.  (Sar- 
geant  v.  Sharp,  i  Mo.  6oi.)  Until  an  appeal  is  taken, 
there  is  nothing  to  give  effect  to  an  undertaking.  (Buck- 
holder  V.  Byers,  lo  Cal.  481.)  Perfecting  an  appeal 
does  not  release  the  lien  acquired  by  dpcketing  the 
judgment.     Lowz'.  Adams,  6  Cal.  277. 

92.  It  is  also  provided  by  statute  that  when  the  ap- 
peal is  perfected,  as  prescribed  in  the  preceding  sections, 
all  further  proceedings  are  stayed  until  the  final  dispo- 
sition of  the  matter  operates  as  a  stay.  (Thornton  v. 
Mahony,  24  Cal.  584;  Bryan  v.  Berry,  8  Cal.  135; 
Woodbury  z^.  Bowman,  13  Cal.  634;  Karth  v.  Light, 
15  Cal.  327;  Chamberlin  z'.  Reed,  16  Id.  207;  Merced 
Mining  Co.  v.  Fremont,  7  Cal.  1 32 ;  Sherman  v.  Drlley, 
3.  Nev.  21;  Chase  v.  Beraud,  29  Id.  138.)  In  all  cases 
in  appeal  not  otherwise  specially  provided  for.  (Mer- 
ced Mining  Co.  v.  Fremont,  7  Cal.  132;  Firemans'  Ins. 
Co.  of  Albany  v.  Bay,  3  How.  Pr.  424;  Colman  v. 
Rowe,  4  Swe.  &  M.  747;  Smith  v.  Norval,  2  Code  R. 
14;  Chemung  Canal  Bank  v.  Judson,  10  Haw.  Pr.  133; 
McMahon  v.  Allen,  22  How.  Pr.  193;  13  Abb.  Pr.  126; 
Griswold  v.  Fowler,  15  Abb.  Pr.  368;  Valton  v.  Na- 
tional Loan  Fund  Life  Ins.  Association,  19  How.  Pr.^ 
515.)  So,  on  appeal  from  order  refusing  a  change  of 
venue.  (Pierson  z/.  McCahill,  23  Cal.  249.)  Or  from 
an  order  granting  a  new  trial.  (Ford  v.  Thompson, 
19  Cal.  118.)  Or  upon  an  order  granting  an  injunction. 
{^Abb.  Pr.  285;  13  yokns.  139;  6  Cranch,  51;  Genni 
V.  Chadsey,  12  Abb.  Pr.  69;  Howe  v.  Leaving,  6  Bosw. 
684;  Woodz;.  Dwight,  7  yokns.  Ch.  295;  Hart  t/.  Ma- 
sons of  Albany,  3  Paige,  381.)  But  it  will  not  dissolve 
or  suspend  an  injunction.  Merced  Mining  Co.  v.  Fre- 
mont, 7  Cal.  130;  Hicks  v.  Michael,  15  Cal.  109. 
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93.  The  title  of  an  action  is  not  changed  by  an  ap- 
peal. (Johnson  v.  Yeomans,  8  How.  Pr.  140.)  It  is 
an  essential  criterion  of  appellate  jurisdiction,  that  it 
revises  and  corrects  the  proceedings  in  a  cause  already 
instituted.  (Marbury  z;.  Madison,  i  Cranch  U.S.  137.) 
The  taking  an  appeal  does  not  operate  to  discharge  an 
attachment.  (Spencer  v.  Rogers  Locomotive  Works, 
12,  Abb.  Pr.  180.)  Nor  can  a  party  have  an  order 
superseding  an  execution,  levied  before  his  appeal.  (3 
Hilly  47;  18  Wend.  581;  T  Paige,  toT,  10  Id.  169; 
Rathbone  v.  Morris,  9  Abb.  Pr.  213;  Matter  of  Berry, 
26  Barb.  55;  Cook  v.  Dickerson,  i  Duer.  679.)  But 
on  motion  it  may  be  proper  to  supersede  an  execution 
where  appeal  is  taken  in  good  faith,  and  the  security  is 
ample.  (Strecker  v.  Wakeman,  13  Abb.  Pr.  85.)  An 
appeal  from  a  decree  for  an  injunction,  duly  perfected, 
will  suspend  proceedings  to  punish  its  violation.  Howe 
V.  Searing,  6  Bosw.  684. 

94.  As  to  effect  of  appeal  on  judgment  lien,  consult 
(Lowe  V.  Adams,  6  Cal.  277;  Dewey  v.  Latson,  Id. 
130;  Chapin  v.  Broder,  16  Cal.  403;  Englund  v.  Lewis, 
25  Id.  337.)  From  an  order  of  reference.  (Smith  v. 
Pollock,  2  Cal.  92.)  From  an  order  confirming  a  survey 
of  a  Mexican  grant  (Thornton  v.  Mahoney,  24  Cal. 
569.)  From  a  decision  of  a  United  States  land  regis- 
ter. To  the  Commissioner  of  the  General  Land  Office, 
upon  a  location  under  a  school  land  warrant,  suspends 
the  right  of  the  applicant  for  location.  (Dolhequay  v. 
Tabor,  22  Cal.  279.)  But  as  to  its  effect  as  a  stay  gen- 
erally, see  (Tiers  v.  Carnaham,  3  Abb.  Pr.  69.)     Where 
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the  decree  merely  directs  certain  payments  to  be  made, 
it  is  sufficient  as  a  stay  of  proceedings.  (Curtis  v. 
Leavitt,  \o  How.  Pr.  481.)  The  stay  of  proceedings  de- 
nied from  taking  an  appeal  does  not  prevent  a  filing  of 
the  transcript  previously  procured.  (Blakeley  v.  Ket- 
eltas,  3  Sandf.  749.)  It  does  not  prevent  the  party 
who  by  the  judgment  appealed  from  was  declared  to 
be  entitled  to  the  office  from  proceeding  to  compel  the 
delivery  of  books  and  papers  to  him.  Welch  v.  Cook, 
7  How.  Pr.  282. 


JSTo.  1042. 

Notice  of  Appeal, 


[Title.] 


Please  take  notice,  that  the  [plaintiff]  in  the  above- 
entitled  action  hereby  appeals  to  the  Supreme  Court  of 
this  State,  from  the  [judgment]  therein  made  and  en- 
tered, in  the  said  District  Court,  on  the  ....  day  of 

,  in  favor  of  the  [defendant]  in  said  action,  and 

against  said  [plaintiff],  and  from  the  whole  thereof. 

[Date]  [Signature.] 

To  the  Clerk  of  said  District  Court, 
and  to  E.D.,  Atttorney  for  C.G. 


95.  Amendment  of  Notice. — A  notice  when  served  is  amend- 
able in  respect  of  defects  which  do  not  destroy  its  substantial  character. 
(Fry  V,  Bennett,  16  How.  Pr,  385.)  And  mere  formal  errors  may  be 
disregarded.  People  v,  Tarbell,  17  Id,  120;  Lake  Ontario,  Auburn 
and  New  York  Railroad  Co.  v,  Marvines,  i^  N,V,  585;  see  Aldrich  v, 
Ketchum,  12  N.F,  Leg,  Obs,  319. 
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98.  Filing  Notice.— The  filing  of  the  notice  of  appeal  must 
precede  or  be  contemporaneous  with  the  service  of  the  same.  {CaL 
Pr.  Ad,  §  337;  Senter  v.  Bernal,  CaL  Sup.  C/.,  OcL  T.,  1869;  Hast- 
ings V,  Halleck,  10  CaL  31;  Buffendeau  v,  Edmondson,  24  Id.  94; 
Moulton  V,  Ellmaker,  30  Cal,  527;  Boston  v.  Haynes,  31  CaL  107; 
Foy  V,  Domec,  ^  CaL  317;  Lynch  v.  Dunn,  34  CaL  518;  see  McCa- 
ber  V.  Lecompte,  15  Afo,  78;  Pratte  v.  Corl,  9  Id.  162.)  That  the  fil- 
ing must  precede  the  filing  of  the  undertaking,  see  (Dooling  v,  Moore, 
19  CaL  81;  Bucholder  v,  Byers,  10  CaL  481.)  The  appellant  cannot, 
by  serving  a  copy  of  the  notice  of  appeal  before  the  original  is  filed, 
keep  the  respondent  watching  the  Clerk's  office  to  see  when  the  required 
undertaking  is  filed.     Hastings  v.  Halleck,  10  CaL  31. 

97.  Filing'  Notice. — Where  the  notice  was  served  on  respond- 
ent's attorney  the  same  day  that  it  was  filed  by  the  Clerk,  and  the  in- 
dorsement of  the  filing  precedes  the  indorsement  of  admission  of  serv- 
ice, the  inference  is  that  the  filing  preceded  the  service.  (Wright  v, 
Ross,  26  CaL  262;  Blydenburgh  v.  Cotheal,  4  Comsi.  418;  5  Hew. 
Pr.  200;  3  N.V.  Code  R.  216.)  Where  a  notice  of  appeal  is  filed  one 
day  before  expiration  of  time  limited  for  taking  an  appeal,  but  the  un- 
dertaking is  not  filed  until  three  days  after  the  expiration  of  that  time, 
but  within  five  days  after  filing  notice  of  appeal :  Held,  that  the  appeal 
was  taken  in  time.  (Peran  v.  Monroe,  i  Nev.  484.)  An  appeal  will 
be  dismissed  where  the  notice  of  appeal  has  been  filed  ten  days  after 
it  was  served.  (James  v.  Williams,  31  CaL  211.)  Where  a  notice 
of  appeal  to  the  Circuit  Court  from  an  apprisal  of  lands  was  informally 
served,  and  afterwards  filed  with  the  clerk  of  the  railroad  company,  and 
he  was  made  acquainted  with  its  contents,  it  was  not  error  for  the  Court 
to  refuse  to  dismiss  the  appeal  on  that  ground.  Black  v.  Chicago  R.R. 
Co.,  18  Wis.  208. 

98.  Filing  and  Serving  Notice. — An  appeal  is  made  by  filing 
and  serving  the  notice.  Both  requisites  must  exist  (Whipley  v.  Mills, 
9  CaL  641;  Lambert  v.  Moore,  i  Nev.  344;  Westcott  v.  Piatt,  i  N.V. 
Code  R.  ioo\  People  v.  Eldridge,  7  Haw.  Pr.  108)  within  the  time 
prescribed  by  law  (Hastings  v.  Halleck,  10  CaL  31),  to  give  jurisdic- 
tion to  the  appellate  court.  (Bonds  v.  Hickman,  29  CaL  460;  Rooney 
V.  Second  Av.  R.R.  Co.,  18  N.F.  368;  Bell  v.  Holford,  i  Duer,  58.) 
The  omission  of  serving  the  notice  of  appeal  on  the  clerk  within  the 
time  limited  therefor  cannot  be  rectified.  Westcott  v.  Piatt,  i  N.F. 
Code  R,  100;  Morris  v,  Morange,  26  How.Pr.  247;  Elsworth  z;.  Ful- 
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ton,  24  Id,  20;  Trip  V.  De  Bow,  3  N,Y.  Code  R.  163;  People  v.  Eld- 
ridge,  7  Id.  108;  ctmirOy  Crittenden  v,  Adams,  i  Code  R,  2\\  5 
Id,  310. 

99.  Filing  and  Serving  Notice. — If  the  notice  of  appeal  is 
served  on  respondent's  attorney,  and  immediately  afterwards  filed  by 
the  Clerk,  the  service  and  filing  will  be  regarded  as  one  act.  (Wright 
V,  Ross,  26  CaL  262.)  When  the  record  shows  that  a  notice  of  appeal 
was  served  on  the  respondent's  attorney  the  same  day  that  it  was  filed 
by  the  Clerk,  and  the  indorsement  of  the  filing  precedes  the  indorse- 
ment of  admission  of  service,  the  inference  is  that  the  filing  preceded 
the  service.  (Id.)  Where  notice  of  appeal  and  undertaking  were 
filed  in  the  Clerk's  office  on  the  same  day,  and  on  the  next  day  a  copy 
of  the  notice  was  served  on  the  respondent,  who,  within  five  days  after 
filing  the  undertaking,  excepted  to  the  sufficiency  of  the  sureties:  Held, 
that  respondent  was  not  injured  by  failure  to  serve  copy  of  notice  on 
the  day  the  undertaking  was  filed.  Mokelumne  Hill  Co.  v,  Woodbury, 
10  CaL  185. 

100.  Proof  of  Service. — Service  of  notice  may  be  proved  by 
affidavit  of  a  third  person.  (Moore  v,  Besse,  CaL  Sup,  C/.,  Afi,  T,, 
1868.)  Where  such  affidavits  only  disclose  that  the.  affiant,  who  was 
a  third  person,  mailed  a  copy  of  the  notice  at  Santa  Cruz,  directed  to 
the  respondent's  attorneys  at  San  Francisco,  but  did  not  state  that  the 
attorney  for  whom  he  acted  resided  at  Santa  Cruz:  Held^  that  the  affi- 
davit was  defective.  {Id.)  Affidavit  of  service  on  respondent's  attor- 
ney, if  it  does  not  show  a  personal  service,  must  state  that  the  notice 
was  left  in  his  office,  with  his  clerk,  or  with  a  person  having  chaige 
thereof,  or  that  no  person  was  in  the  office,  and  that  notice  was  left 
there  in  a  conspicuous  place,  between  the  hours  of  eight  in  the  morn- 
ing and  six  o'clock  in  the  afternoon.  (Doll  v.  Smith,  32  CaL  475.) 
Where  notice  has  been  properly  served  by  personal  or  substituted  serv- 
ice, appellant  may,  on  motion  to  dismiss  appeal,  move  for  leave  to  sup- 
ply omitted  proof  of  service;  upon  leave  being  granted,  he  may  file 
in  the  court  below  the  requisite  affidavit  or  official  certificate  of  serv- 
ice, and  a  certified  copy  thereof  may  be  annexed  to  the  record  in  ap- 
pellate court.  (Moore  v,  Besse,  Api.  T.,  CaL  S.  C/.,  1868.)  An  ac- 
knowledgment of  service  indorsed  on  the  notice,  as  follows:  Due 
service  of  a  copy  of  the  within  notice  is  hereby  accepted  to  have  been 

made  this  ....  day  of 1  18 . .,  "is  no  waiver  of  an  objecdon 

that  service  upon  the  day  mentioned  is  too  late."    (Towdy  v.  £llis»  22 
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CaL  650.)    That  acknowledgment  of  service  is  sufficient  proof,  con- 
sult 8  CaL  340;  10  Id,  491, 

101.  Service  must  be  Made. — ^A  failure  to  serve  notice  on 
the  adverse  party  is  fatal,  and  the  appeal  is  a  nullity.  (Whipley  v.  Mills, 
9  CaL  641;  Wescott  v,  Piatt,  i  KY,  Code R,  100;  Peoples.  Eldridge,  7 
HouK  Pr.  108;  Morris  v,  Morange,  17  Ahb,  Pr,  86.)  And  until  serv- 
ice is  made  on  the  adverse  party  and  the  Clerk,  there  is  no  appeal  in 
existence.  Same  authorities,  and  Crittenden  v,  Adams,  5  How, 
Pr,  310. 

102.  Service,  how  Made. — Notice  of  appeal  taken  by  the  peo- 
ple, in  a  criminal  case,  must  be  served  on  the  defendant  personally. 
(People  V,  Wallace,  23  CaL  93.)  It  must  affirmatively  appear  in 
the  record  that  a  copy  of  the  notice  has  been  served  on  the  adverse 
party  or  his  attorney.  {CaL  Pr,  Act,  §  337;  Senter  v,  Bernal,  CaL  Sup, 
Ct.,  Oct,  Z,  1869;  Franklin  v,  Reiner,  8  CaL  340;  Hildreth  v,  Gwin- 
der,  10  CaL  490;  Western  Pacific  R.R.  Co.  v.  Reed, /an,  T,,  CaL  S,C, 
1867. )  Service  upon  the  opposite  attorney  is  always  sufficient.  (Coul- 
ter V,  Stark,  7  Cal  244;  Tripp  v.  De  Bow,  3  N,y,  CodeR,  163;  6  How, 
Pr,  114;  Crittenden  v,  Adams,  i  How,  Pr,  21;  5  /</.  no;  and  N,Y, 
Court  Rule  No,  4;  Mercer  z'.  Pearlstone,  7  Abb,  Pr,  325.)  And  may 
be  made  by  mail  with  its  usual  incidents,  where  otherwise  admissible. 
(Dorian  v,  Lewis,  7  How.  Pr,  132;  Crittenden  v,  Adams,  5  Id,  310.) 
The  deposit  of  notice  on  the  post  office,  on  the  last  day  for  bringing 
the  appeal,  is  in  time.  Morris  v,  Morange,  26  How,  Pr,  247;  17  Abb, 
Pr.  86. 

103.  Service,  ivhen  Made. — A  copy  of  the  notice  of  appeal 
filed  must  be  served  on  the  opposite  party,  before  or  at  the  time  of  fil- 
ing the  undertaking.  (Warner  v.  Holman,  24  Cal,  228;  Buffendeau 
V,  Edmondson,  24  CaL  94.)  It  cannot  be  filed  and  served  after  the 
undertaking  is  filed.  Dooling  v,  Moore,  19  CaL  81;  Carpentier  v, 
Williamson,  24  CaL  609. 

104.  Sufficiency  of  Notice. — A  nodce  of  appeal  from  a  judg- 
ment, and  from  all  orders  made  in  the  cause,  is  only  an  appeal  from  a 
judgment.  It  does  not  sufficiently  describe  any  order.  (Gates  v.  Walker, 
35  Cal,  289.)  Even  when  an  appeal  is  taken  from  a  judgment, 
orders  necessarily  affecting  it  must  also  be  appealed  from  in  form. 
(Fry  V,  Bennett,  16  How,  Pr.  385;  Hastings  v,  McKinley,  3  N,F. 
Code  R,  10;  Marquhart  v,  Lafaige,  5  Duer,  559.)    A  notice  which 
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States  that  the  appeal  is  taken  "  from  all  orders  of  the  District  Court 
made  and  entered  in  the  action,"  is  insufficient.  (Genella  v.  Relyea, 
32  Cai.  159.)  A  notice  appealing  from  all  orders  made  by  a  probate 
court,  in  the  case,  on  a  certain  day,  is  sufficient.  (Estate  of  Pacheco, 
29  Cal.  224.)  A  notice  of  intention  to  appeal  all  parts  of  the  princi- 
pal case  proper  is  a  sufficient  notice  of  intention  to  appeal  the  whole 
case.  (Branch  ».  Dick,  14  0/iw,  551.)  In  forcible  entry  and  detainer, 
a  notice  is  not  invalidated  because  it  contains  a  clause  that  the  *' ap- 
peal is  taken  on  questions  of  law  alone."  Zoller  v,  McDonald,  23 
CaL  136. 

105.  Stipulations,  Effect  of. — A  stipulation  that  no  execution 
shall  issue  until  the  determination  of  the  appeal  is  not  a  waiver  of  an 
objection  that  the  notice  of  appeal  was  not  filed  in  season.  (Moulton 
V,  Elmaker,  30  Cal.  527.)  If  the  attorneys  of  the  parties  stipulate  in 
the  transcript  that  notice  was  filed  in  the  court  below  and  served,  the 
Supreme  Court  cannot  receive  evidence  contradicing  the  stipulation. 
(Bonds  V,  Hickman,  29  CaL  460.)  The  court  below,  upon  proper  ap- 
plication, can  relieve  a  party  from  a  mistake  of  fact  in  such  cases.  (Id.) 
Where  the  object  of  a  notice  of  appeal  is  accomplished,  it  is  immate- 
rial whether  the  notice  of  appeal  is  given  or  not.  (McLeran  v,  Shart- 
zer,  5  CaL  70.)  Where  both  parties  appear,  no  notice  whatever  is  nec- 
essary to  be  shown.  (Id.)  An  admission  of  due  service  waives  all 
objections,  even  that  of  notice  not  having  been  given  in  due  time. 
Struver  v.  Ocean  Ins.  Co.,  2  HiiL  475. 

106.  What  to  Contain. — The  notice  shall  contain  a  statement 
of  the  judgment  or  order  appealed  from,  or  some  specific  part  thereof. 
{CaL  Pr,  Act,  §  337.)  It  need  not  state  the  grounds  of  appeal,  or  the 
objections  raised;  (Wilson  ».  Allen,  3  Htrw  Pr.  369;)  though  it  has  been 
said  it  would  be  better  practice  to  do  so.  (Smith  v.  Grant,  17  How. 
Pr.  381.)  If  there  is  enough  in  the  notice  to  show  that  the  judgment 
or  order  contained  in  the  transcript  is  the  same  intended  to  be  ap- 
pealed from,  it  will  not  be  dismissed,  although  it  may  contain  mistakes 
as  to  the  dates  of  the  order  or  judgment.  (Plateau  v.  Lubeck,  24  CaL 
364.)  A  notice  slating  that  defendant  appealed  from  the  whole  judg- 
ment is  sufficient  notice  within  the  Statute.  (Price  v.  Van  Caneghan,  5 
CaL  123;  Wilson  v.  Allen,  3  How.  Pr.  372;  People  v.  Boylston,  17 
Id.  1 20.)  The  place  for  assignment  of  error  is  in  the  statement,  and 
not  in  the  notice  of  appeal.     Burnett  v.  Pacheco,  27  CaL  409. 
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JVo.  10M3. 

Undertaking  for  Costs  and  Damages  on  Appeal, 

[TlTLE.J 

Whereas  the in  the  above  entitled  action 

....  about  to  appeal  to  the  Supreme  Court  of  the  State 

of ,  from  a entered  against 

in  said  action,  in  the  said  District  Court,  in  favor  of  the 
in  said  action,  on  the  ....  day  of , 

18 . . ,  for    dollars   damages,  and    

dollars  costs  of  suit,  and : 

Now,  therefore,  in  consideration  of  the  premises,  and 

of  such  appeal,  we,  the  undersigned, ,  of  the 

County  of ,  and ,  of , 

do  hereby  jointly  and  severally  undertake  and  promise, 
on  the  part  of  the  appellant,  that  the  said  appellant  will 
pay  all   damages  and   costs  which   may  be  awarded 

against on  the  appeal,  not  exceeding  three 

hundred  dollars,  to  which  amount  we  acknowledge  our- 
selves jointly  and  severally  bound. 

[Date.]  [Signatures  and  Seals.] 

\JustificaHon,\ 

JSTo.  1044. 

Undertaking  on  Appeal  Staying  Execution, 
[Title.] 

Whereas  the in  the  above  entitled  action, 

,  appeals  to  the  Supreme  Court  of  the  State  of 

,  from  a made  and  entered  against 

in  said  action,  in  the  said  District  Court,  in 
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favor  of  the in  said  action,  on  the  ....  day 

of ,  i8 . . ,  for dollars dam- 

•      ages,  and    dollars    costs   of  suit, 

and : 

Now,  therefore,  in  consideration  of  the  premises,  and 
of  such  appeal,  we,  the  undersigned, ,  of  the 

County  of ,  and ,  of , 

do  hereby  jointly  and  severally  undertake  and  promise,  on 
the  part  of  the  appellant,  that  the  said  appellant  will  pay 
all  damages  and  costs  which  may  be  awarded  against 

on  the  appeal,  not  exceeding  three  hundred 

dollars,  to  which  amount  we  acknowledge  ourselves 
jointly  and  severally  bound. 

And   whereas   the    appellant desirous   of 

staying  the  execution  of  the  said so  appealed 

from,  we  do  further,  in  consideration  thereof,  and  of  the 
premises,  jointly  and  severally  undertake  and  promise, 
and  do  acknowlege  ourselves  further  jointly  and  sever- 
ally bound   in   the  further  sum   of   dollars, 

being  double  the  amount  named  in  the  said 

,  that  if  the  said appealed  from,  or 

any  part  thereof,  be  affirmed,  the  appellant  shall  pay 

,  the  amount  directed  to  be  paid  thereby,  or 

the  part  of  such  amount  as  to  which  the  same  shall  be 
affirmed,  if  affirmed  only  in  part,  and  all  damages  and 
costs  which  shall  be  awarded  against  the  appellant  upon 
the  appeal. 

[Signatures  and  Seals.] 
[Date.]  « 

[Jmtificatwn,^ 
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J^o.  1045. 

Undertaking  an  Appeal  in  Ejectment, 
[Title.] 

Whereas,    ,  the    in   the    above 

entitled  action,  has  appealed  to  the  Supreme  Court  of 

the  State   of   ,  from  a    made  and 

entered  against- in  the  said  action,  in  the  said 

District   Court,  in  favor  of  the    in  the  said 

action,  on  the day  of ,  i8 . . ,  for  the  re- 
covery of  the  possession  of  certain  lands  and  premises 

therein  described,  and    dollars  damages  for 

the  detention  thereof,  and    dollars  costs  of 

suit: 

Now,  therefore,  in  consideration  of  the  premises,  and 

of  such  appeal,  we,  the  undersigned,  , ,  of  the 

County  of ,  and   ,  of  the 

,  do  hereby  jointly  and  severally  undertake  and 

promise,  on  the  part  of  the  appellant,  that  the  said  appel- 
lant will  pay  all  damages   and  costs  which   may  be 

awarded  against on  the  appeal,  not  exceeding 

three  hundred  dollars,  to  which  amount  we  acknowl- 
edge ourselves  jointly  and  severally  bound. 

And   whereas   the   appellant    desirous  of 

staying  the  execution  of  the  said so  appealed 

from,  as  to  the  said  costs  and  damages,  we  do  further, 
in  consideration  thereof,  and  of  the  premises,  jointly  and 
severally  undertake  and  promise,  and  do  acknowledge 
ourselvesfurther  jointly  and  severally  bound  in  the  further 

sum  of dollars  (being  double  the  amount  named 

in  the  said for  said  costs  and  damages),  that 

if  the  said appealed  from,  or  any  part  thereof 
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in  that  respect  be  affirmed,  the  appellant  shall  pay  the 
amount  directed  to  be  paid  thereby,  or  the  part  of  such 
amount  as  to  which  the  same  shall  be  affirmed,  if 
affirmed  only  in  part,  and  all  damages  and  costs  which 
shall  be  awarded  against  the  appellant  upon  the  appeal. 

And  whereas    the   appellant    desirous  of 

staying  the  execution  of  the  said so  appealed 

from,  in  so  far  as  relates  to  the  possession  of  the  said 
land  and  premises,  we  do  further,  in  consideration  there- 
of, and  of  the  premises,  jointly  and  severally  undertake 
and  promise,  and  do  acknowledge  ourselves  further 
jointly   and    severally   bound    in   the   further  sum   of 

dollars  (being  the  amount  for  that  purpose 

fixed  by  the  Judge  of  this  Court),  that  during  the  pos- 
session of  such  property  by  the  appellapt, will 

not  commit,  or  suffer  to  be  committed,  aqy  waste  there- 
on, and  that  if  the  said   appealed  from  be 

affirmed, will  pay  the  value  of  the  use  and 

occupation  of  the  property  from  the  time  of  the  appeal 
until  the  delivery  of  possession  thereof,  not  exceeding 

the  said  sum  of dollars  so  as  aforesaid  fixed 

by  the  Judge  of  this  Court,  by  which  the  said 

was 

[Signatures  and  Seals.] 
[Date.] 

{yusttficaiion,'] 


107.  Amendments. — ^That  the  Court  has  power  to  allow  an 
amendment  to  an  undertaking,  (Langley  v,  Warner,  i  CkmsL  606;  3 
Haw,  Pr,  363;  Schermerhorn  v,  Anderson,  i  ComsL  430;  Beach  v, 
Southworth,  6  Barb.  173;  Wilson  v,  Allen,  3  Haw.  Pr.  369.)  As  to 
technical  defects,  (Conklin  v.  Dutcher,  5  How.  Pr.  386;  Rich  v.  Beek- 
man,  2  N.V.  Code  R.;  People  v.  Tarbell,  17  How.  Pr.  120.)  Defects 
in  justification  may  by  leave  of  Court  be  similarly  obviated.  (Hees  v, 
Suell,  8  How.  Pr.  185.)    Or  such  defects  may  be  supplied  by  allowing 
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the  filing  and  service  of  a  new  undertaking,  nunc  pro  tunc.  (Harris  v. 
Bennett,  3  Code  R.  23;  Mills  v,  Thursby  (No.  8.),  11  How,  Pr,  139; 
Tiers  ».  Camahan,  3  Abb,  Pr,  69;  Kissam  v,  Marshall,  10  /</.  424; 
Staring  v,  Jones,  13  How,  Pr,  423;  Sternhaus  v.  Schmidt,  5  Abb,  Pr, 
66.)  But  where  the  defect  in  justification  was  of  an  essential  and  not 
of  a  technical  nature,  the  application  for  amendments  was  denied. 
(N.Y.  Cent.  Ins.  Co.  v.  National  Protec.  Ins.  Co.,  10  How,  Pr.  344; 
Cushman  v,  Martine,  13  How,  Pr,  402.)  An  undertaking  cannot  be 
amended  in  substance,  varying  the  liability  of  the  sureties  without  their 
consent  Langley  v,  Warner,  i  Comst.  606;  3  How,  Pr,  363;  Cobb 
V.  Lackey,  6  Duer^  649. 

108.  Amount. — ^The  amount  specified  must  include  in  all  cases 
the  whole  sum  due  upon  the  judgment,  for  principal,  interest  and  costs, 
and  also  the  sum  required  by  Section  348  {N,y,  Code,  §  334)  to  effect 
a  stay.  (Hoppock  v,  Cottrell,  13  How,  Pr,  461;  Newton  v,  Harris, 
I  N.y,  Code  R.  191.)  The  amount  due  on  the  judgment  appealed 
from  mtist  be  distinctly  stated  in  the  undertaking  to  form  a  ground-work 
for  the  necessary  affidavit  of  justification.  (Harris  z'.  Bennett,  3  C,R, 
23.)  An  undertaking  on  appeal  is  not  invalidated  because  the  sum 
mentioned  exceeds  three  hundred  dollars.  (Zoller  v,  McDonald,  23 
CaL  136;  Re  Easterbrooks,  5  Cow.  27.)  If  the  judgment  or  order 
appealed  from  direct  the  assignment  or  delivery  of  documents  or  per- 
sonal property,  the  undertaking  shall  be  for  such  amount  as  the  Court 
or  the  Judge  thereof  or  the  County  Judge  may  direct.  (Cal,  Pr.  Act^ 
§  350.)  And  it  may  be  for  sufficient  to  provide  for  the  deterioration  of 
the  property.  (Read  v.  Potter,  11  Abb,  Pr,  413.)  In  case  of  security, 
under  Section  352.  {N.Y.  Code,  §  338.)  An  application  to  the  Court 
to  fix  the  amount  in  which  such  security  is  to  be  given  will  be  necessary 
in  order  to  effect  a  stay.  (Fireman's  Ins.  Co.  of  Albany  v.  Bay,  3  How. 
Pr.  424.)  Where  the  Court  neglects  to  fix  the  amount  of  the  appeal 
bond,  appellant  may  give  bond  in  a  sufficient  amount.  Hubble  v. 
Renick,  21  Ohio^  171. 

109.  Consideration. — The  stay  of  proceedings  accorded  by  the 
Statute  to  the  execution  of  the  undertaking  is  a  sufficient  consideration. 
(Dore  V,  Covey,  13  Cal.  502.)  Where  the  undertaking  is  pursuant  to 
Statute  it  need  express  no  consideration  on  its  face.  (Thompson  v. 
Blanchard,  3  Comst.  335;  Seacord  v,  Morgan,  17  Haw,  Pr.  394.)  But 
an  undertaking  not  pursuant  to  the  Statute,  expressing  no  consideration, 
and  not  under  seal,  is  void.     Robert  v,  O'Donnell,  10  Abb.  Pr.  454. 
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110.  Costs,  Payment  of.— An  undertaking  is  defective  if  it 
omit  to  provide  in  terms  for  payment  of  the  costs  of  the  appeal. 
(Langley  v,  Warner,  i  Corns/,  606.)  An  undertaking  to  pay  all 
"damages"  awarded,  omitting  the  word  "costs,"  is  not  suflScient. 
(Langley  v,  Wamer,  i  N.K  606;  3  Haw,  Fr,  363;  Wilson  ».  Allen, 
3  How.  Pr.  369.)  An  appeal  will  lie  without  a  supersedeas,  upon  giving 
security  for  costs.     Hudginsf.  Kemp,  18  Haw,  l/.S\  530. 

111.  Deposit  In  Court. — In  all  cases,  a  deposit  in  court  of  a  suf- 
ficient amount  shall  be  equivalent  to  filing  the  undertaking;  and  in  all 
cases  the  undertaking  or  deposit  may  be  waived  by  the  written  consent 
of  the  respondent     CaL  Pr,  Act,  §  355. 

112.  Delivery. — ^The  execution  of  the  paper,  delivery  to  the  Clerk, 
filing  it  among  the  papers  with  the  affidavit,  and  the  actual  suspension 
of  proceedings,  is,  prima  facie,  sufficient  proof  of  delivery.  Dore  v. 
Covey,  13  Cal,  502. 

113.  Exception  to  Sureties. — ^The  adverse  party  may  except  to 
the  sufficiency  of  the  sureties  within  thirty  days  after  filing,  and  the  op- 
posite party  has  twenty  days  thereafter  to  get  other  sureties,  or  have  the 
same  justified  before  the  Judge  before  whom  the  cause  was  tried  or 
before  the  County  Clerk.  Where  the  appellant  gave  notice  of  the  justi- 
fication on  a  certain  day,  during  certain  hours  of  the  day,  respondent  has 
till  the  last  hour  specified  in  which  to  appear  and  except.  (Lower  v, 
Knox,  10  Cal.  480.)  The  objection  that  an  undertaking  to  stay  pro- 
ceedings is  insufficient  may  be  waived.  (Halsey  v,  Flint,  15  Abb,  Pr, 
368.)  So,  failing  to  attend  at  the  time  and  place  of  justification  waives 
his  objection.    Ballard  v,  Ballard,  18  N,Y,  491. 

114.  Filing  Undertaking. — Such  undertaking  shall  be  filed,  or 
such  deposit  made,  with  the  Clerk,  within  five  days  after  the  notice  of 
appeal  is  filed.  {CaL  Pr,  Act,  §§  348,  628;  Merced  Min.  Co.  v, 
Fremont,  7  Cal,  132;  Lambert  v,  Moore,  i  Nev,  344;  Peran  v,  Munroe, 
I  Nev,  484;  Kelsey  v,  Campbell,  38  Barb,  238;  Webster  v,  Stevens,  3 
Abb,  Pr.  227;  5  Diur,  682;  Cushman  v,  Martine,  13  How,  Pr,  402;  6 
Duer^  660.)  And  the  Court  has  no  power  to  extend  the  time.  (Elliott 
V,  Chapman,  15  Cal,  383;  affirmed  in  Shaw  z*.  Randall,  Id,  384.)  A 
failure  to  comply  with  the  Statute  will  be  fatal.  (Sloop  "  Leonede "  v. 
United  States,  Wash,  Terr,  174;  Gordon  v,  Wansey,  19  Cal,  821.) 
The  provisions  of  a  statute  in  regard  to  the  time  within  which  an  act  is 
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to  be  done  must  not  be  constraed  as  directory  where  a  consequence  is 
attached  to  a  failure  to  comply.  (Shaw  v.  Randall,  15  CaL  384.)  The 
undertaking  cannot  be  filed  before  the  notice  of  appeal  is  filed  and 
served.  (Dooling  v.  Moore,  19  CaL  81;  Carpenter  v,  Williamson,  24 
CaL  609.)  The  time  of  filing  the  undertaking  relates  back  to  the  time 
of  filing  and  service  of  notice  of  appeal.  (Peran  v,  Monroe,  i  Nev. 
484.)  By  the  N.Y.  Code,  §  334,  no  time  is  specified  in  which  the 
undertaking  must  be  filed.  Parties  intending  to  take  advantage  of  the 
failure  to  file  the  requisite  undertaking  must  do  so  before  the  case  is 
submitted.     Cook  v,  Klink,  8  CaL  352;  Biyan  v.  Berry,  8  Oi/.  130. 

115.  Piling  New  Undertaking. — Where,  on  appearance  of 
parties  for  justification,  under  exception  to  sureties,  a  new  undertaking 
is  filed  in  the  place  of  the  old  one,  the  appeal  will  not  be  dismissed 
because  the  undertaking  was  not  filed  within  five  days  after  the  notice 
of  appeal.  (Cummins  z;.  Scott,  23  CaL  526.)  Where  the  appeal  is 
hona  fide^  and  not  taken  for  delay,  appellate  courts  will  always  permit  a 
new  undertaking  to  be  filed,  where  the  original  is  defective,  (i  Rand, 
462;  I  Man/,  397;  Coulter  v.  Stark,  7  CaL  244;  Bryan  v.  Berry,  Id, 
130;  Cunningham  v,  Hopkins,  8  /</.  33;  Stemhaus  v,  Schmidt,  5  Abb, 
Pr,  66;  Dean  ».  Hemphill,  Hempst,  154.)  In  such  case,  on  filing  new 
undertaking,  the  respondent  cannot  require  the  sureties  on  the  new  un- 
dertaking to  justify.    Stevenson  v,  Steinberg,  32  CaL  393. 

116.  Form. — ^The  undertaking  may  be  in  one  instrument  or  sev- 
eral, at  the  option  of  the  appellant.  (CaL  Pr.  Act,  §  354;  N,Y,  Code, 
§  340;  Englund  v,  Lewis,  25  CaL  356.)  It  is  not  necessary  that  an 
appeal  bond  conform  in  all  respects  to  the  form  prescribed  by  statute. 
(Foster  v,  Foster,  7  Paige,  48;  Smith  v.  Normal,  2  N,Y,  Code  R,\^,) 
Non-compliance  with  the  directory  provisions  of  the  statute  intended 
for  the  benefit  of  the  respondent  does  not  vitiate  the  undertaking. 
(Dore  V,  Covey,  13  CaL  502.)  A  non-compliance  with  essentials 
may  invalidate  an  undertaking.  (Chemung  Canal  Bank  v,  Judson, 
10  How,  Pr,  133.)  The  Omission  of  the  words  "to  pay  to"  will 
not  invalidate  the  obligation;  leave  should  be  granted  to  file  a  good 
bond.  (Billings  z;.  Roadhouse,  5  CaL  71.)  An  undertaking  given  in 
the  form  of  a  penal  bond,  providing  it  substantially  conform  to  all  the 
conditions  above  imposed,  is  good.  (Conklin  v.  Dutcher,  5  How,  Pr, 
386;  I  N,Y,  Code  R,  49.)  Where  an  instrument  purporting  to  be  a 
bond  on  appeal  contains  words  of  obligation,  and  has  a  scroll  opposite 
the  name  of  one  of  the  two  signers  who  cotemporaneously  verify  the 

43 
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instrument  as  their  bond,  it  is  the  bond  of  both.  (Canfield  v.  Bates, 
13  Cal,  606.)  The  names  and  residence  of  the  sureties  need  not  ap- 
pear in  the  body  of  the  paper,  except  in  an  appeal  from  a  money  judg- 
ment. (Dore  V.  Covey,  13  CaL  502.)  That  they  are  usually  stated, 
see  (Beach  v,  Southworth,  6  Bard.  173;  Blood  v.  Wilder,  6  How,  Pr, 
446.)  Residence  of  sureties  and  their  occupation,  and  that  the  penalty 
must  be  double  the  amount  of  the  judgment,  are  directory  provisions. 
Dobbin  i^.  DoUarhide,  15  CaL  375. 

U7.  Form  and  Sufficiency. — Where  there  are  two  orders,  but  the 
substance  of  one  is  contained  in  the  other,  so  that  two  orders  were  not 
necessary,  only  one  appeal  and  one  bond  are  necessary.  (Gregory  ». 
Dodge,  3  Paige,  90.)  If  an  appeal  be  taken  from  two  separate  orders, 
two  separate  securities  must  be  given.  (Schermerhorn  v.  Anderson,  i 
Comst,  430.)  But  where  a  judgment  is  single,  only  one  undertaking 
will  be  requisite,  though  it  direct  the  payment  of  different  sums  to  different 
defendants.  (Smith  v.  Lines,  2  Comst,  569;  4  How.  Pr.  209.)  If  the 
respondents  have  a  distinct  interest  in  the  decree,  a  bond  should  be 
given  to  each;  but  if  their  interests  be  joint,  one  bond  is  sufficient. 
(Thompson  v.  Ellsworth,  i  Barb.  Ch.  624.)  If  an  instrument  executed 
and  deposited  with  the  Clerk,  as  required  by  Section  351  {N.V.  Code, 
§  ZZl)i  ^®  ^^st  or  destroyed  pending  the  appeal,  the  appellant,  if  un- 
successful, will  be  bound  to  execute  another.  (Worrall  v,  Mann,  17 
N.y,  475.)  After  an  appeal  which  is  a  nullity,  the  party  may,  if  the 
time  has  not  expired,  disregard  such  appeal  and  prosecute  another. 
Kelsey  v.  Campbell,  38  Barb.  238. 

118.  Form  and  Sufficiency. — "That  the  appellant  will  pay  all 
costs  and  damages  which  may  be  awarded  him  on  the  appeal,  and  also  all 
the  rents  and  profits  of  the  premises  in  controversy  during  the  pendency 
of  the  appeal,  not  exceeding  six  hundred  dollars,"  is  a  sufficient  under- 
taking under  this  section.  (Zotler  v.  McDonald,  23  CaL  136.)  A  bond 
running  "to  the  respondent,  if  living,  and  if  not  living,  then  to  his  ex- 
ecutors," is  not  a  bond  to  the  adverse  party,  and  will  not  sustain  an 
appeal.  (Anderson  v.  Anderson,  20  Wend.  585.)  An  undertaking  on 
an  appeal  is  an  independent  contract  on  the  part  of  the  sureties,  in 
which  it  is  not  necessary  that  the  appellant  should  unite.  (Curtis  v. 
Richards,  9  Cat.  33;  Tissop  v.  Darling,  Id.  278.)  Where  a  bond  was 
executed  by  a  surety,  and  rejected  by  the  Justice,  and  afterwards,  with- 
out the  knowledge  of  the  obligor,  the  name  of  another  was  interlined 
as  an  obligor,  who  executed  the  bond :  Held^  that  it  was  void  as  to  the 
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first  obligor.     O'Neale  v.  Long,  4  Cranch,   60;  and  see   Martin  v, 
Thomas,  24  How,  U,S,  315. 

119.  Justifioation  of  Sureties. — ^The  sureties  must  justify,  in 
California^  within  twenty  days  (§  355),  and  in  New  York,  within  ten 
days  after  notice  of  exceptions  to  sureties.  {N,V,  Code,  %  ^\i.)  And 
such  justification  must  be  upon  notice  of  ^vt  days  upon  appellant. 
(Dresser  »,  Brooks,  5  How.  Pr,  75.)  The  time  has  been  held  to  run 
from  the  filing  of  notice,  and  not  from  the  service  of  copy  of  undertak- 
ing. (Webster  v,  Stephens,  3  Abb,  Pr,  227;  j  Duer^  682.)  Where, 
after  notice  of  exception,  the  time  for  justification  was  extended,  the 
failure  of  the  sureties  to  justify  within  five  days  after  notice  of  exception 
renders  the  appeal  a  nullity.  {CaL  Pr.  Act,  §  355;  Roush  v.  Van  Ha- 
gen,  17  CaL  121;  Lower  v,  Knox,  10  CaL  480;  Chamberlain  v.  Demp- 
sey,  13  Abb.  Pr.  421;  22  How.  Pr.  356;  Kelsey  v.  Campbell,  14  Abb. 
Pr.  368;  38  Barb.  238;  Kitching  v.  Diehl,  40  Barb.  233;  Thompson 
V.  Blanchard,  2  Comst  561.)  And  it  is  error  in  the  judge  to  make  an 
order  of  supersedeas,  staying  the  execution.  (Mokelumne  Hill  Co.  v, 
Woodbury,  10  CaL  188.)  Where  respondent  excepts  to  the  sureties, 
they  must  justify  before  a  county  judge  of  the  county  where  the  suit  is 
pending.  (Roush  v.  Van  Hagen,  18  CaL  668;  Tevis  v.  O'Connell,  21 
Id.  512.)  And  where  judgment  is  for  more  than  three  thousand  dol- 
lars, several  persons  may  act  as  sureties,  and  justify  severally  in  the 
amount  specified  in  the  undertaking  as  that  for  which  either  becomes 
responsible.  On  application  for  justification  on  appeal,  the  merits  of 
the  appeal  will  not  be  considered.    Bradley  z^.  Hall,  i  CaL  199. 

120.  Justifioation,  Aflidavit  of. — Every  undertaking  must 
be  accompanied  by  the  affidavits  of  the  sureties  that  each  of  them  is 
worth  double  the  amount  specified  therein.  (Mills  v.  Thursby  (No. 
8),  II  How.  Pr.  129;  People  v.  Tarbell,  17  How.  Pr.  120;  Sternhaus 
V.  Schmidt,  5  Abb.  Pr.  66.)  The  affidavit  of  justification  will  be  sufficient 
if  it  states  that  the  sureties  are  each  worth  double  the  amount  of  the 
judgment,  but  to  stay  proceeding  upon  the  judgment  the  sureties  must 
also  justify  in  double  the  amount  necessary  to  cover  the  costs  of  the 
appeal.  Newton  v.  Harris,  1  N.K  Code  R.  191;  Hoppock  v.  Cottrell, 
13  How.  Pr.  461. 

121.  Inaldlity  of  Surettes. — ^An  appeal  bond  will  be  so  con- 
strued as  to  carry  out  the  obvious  intention  of  the  parties.  (Swain  v. 
Graves,  8  CaL  549.)    There  can  be  no  constructive  parties  jointly  liable 
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with  proper  obligors.  (Lindsey  v,  Flint,  4  CaL  88.)  An  appeal  bond 
signed  by  a  firm  as  sureties  on  appeal,  renders  only  the  partner  who 
signed  the  firm's  name  liable,  unless  the  other  partner  assented.  (Char- 
man  V.  McLean,  i  Oregon,  339.)  A  right  of  action  on  an  undertaking 
executed  to  stay  a  writ  of  restitution  pending  on  appeal  from  a  judg- 
ment in  ejectment  accrues  upon  the  affirmance  of  the  judgment,  though 
the  liability  of  the  obligors  may  continue  until  the  applicants  deliver 
possession  of  the  premises  recovered.  (De  Castro  v,  Clarke,  29  Cai. 
II.)  The  liability  of  the  sureties  cannot  be  greater  than  that  of  the 
principal.  (Whitney  z;.  Allen,  21  Cctl.  233.)  The  undertaking  only 
extends  to  the  case  of  an  affirmance  of  the  judgment,  and  the  sureties 
are  not  liable  on  the  dismissal  of  the  appeal.  (Watson  v.  Husson,  i 
Duer,  242;  Drummond  v,  Husson,  4  ICern.  60;  Mills  v.  Forbes  (No. 
12),  12  How,  Pr.  446.)  But  otherwise  if  the  dismissal  be  from  mere 
neglect  to  prosecute  the  appeal.  Karth  v.  Light,  15  Cal.  327;  Cham- 
berlin  v.  Reed,  16  Cal.  207;  Chase  v,  Beraud,  29  Id.  138. 

1522.  Liability  of  Sureties. — Affirmance  means  an  affirmance 
by  any  tribunal  having  cognizance  of  the  cause.  (Gardner  v.  Barney, 
24  How  Pr.  467.)  The  sureties  upon  a  joint  undertaking  are  liable, 
if  the  judgment  is  affirmed  against  one.  (Gardner  z'.  Barney,  24  How, 
Pr.  467.)  Or  if  affirmed  in  part.  (Butt  v.  Stringer,  4  Cranc/i  C.  Ct 
252;  see  Hobart  v.  Hilliard,  11  Pick,  143.)  Under  the  laws  of  Louis- 
iana, one  who  signs  an  appeal  bond  must  submit  to  a  judgment  thereon 
in  a  summary  way,  when  proceeded  against  on  the  bond.  Hiriart  v. 
Ballon,  7  Pet.  U.S.  156. 

128.  Money  Judgment. — If  the  appeal  be  from  a  money  judg- 
ment, the  execution  will  not  be  stayed  unless  an  undertaking  be  exe- 
cuted on  the  part  of  appellant  by  two  or  more  sureties,  stating  their 
residence,  occupation,  etc.  (Dobbins  v.  Dollarhide,  15  Cai,  374.) 
And  in  double  the  amount  of  the  judgment.  The  conditions  of  the  un- 
dertaking are  to  pay  the  amount  of  any  judgment  rendered  in  said 
cause,  and  costs  of  suit,  if  the  same  is  affirmed  in  whole,  or  if  in  a  part 
thereof,  then  in  whatever  sum  may  be  rendered  against  appellant. 
(Section  349,  Practice  Act;  see,  also,  Sections  350,  351,  352,  Practice 
Act,  concerning  appeals  and  undertaking  thereon;  Newton  v.  Harris, 
8  Barb.  306;  notwithstanding  decision  in  Rich  v,  Beekman,  2  N,}'. 
Code  R.  63.)  When  the  judgment  or  order  appealed  from  is  made 
payable,  in  a  specified  kind  of  money  or  currency,  the  undertaking  re- 
quired by  this  section  shall  be  drawn  and  made  payable  in  the  same 
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kind  of  money  or  currency  specified  in  such  judgment.    {Cal.  Pr,  Ad, 
§  349;  N.r,  Code,  §  335. 

124.  Notioe  of  Exoeption  to  Sureties. — ^Under  the  Statute, 
notice  of  exception  to  sureties  must  be  filed,  in  California,  within  thirty 
days  (§  35s),  and  in  New  York,  within  ten  days  {N,Y.  Code  §  341) 
after  the  undertaking  is  filed.  (Young  v,  Colby,  2  N.V,  Code  R.  68.) 
After  notice  of  exception  to  the  sufficiency  of  the  sureties  on  an  under- 
taking on  appeal,  they  cannot  justify  without  notice  to  the  adverse  party. 
Stark  2/.  Barrett,  15  Cal.  361. 

125.  Remedy  on  Defeotive  Undertaking. — An  appeal  will 
not  be  dismissed  on  the  ground  of  insufficiency  in  the  justification  of  the 
sureties,  where  the  undertaking  was  both  to  render  the  appeal  effectual, 
and  to  stay  execution,  and  the  justification  was  sufficient  for  the  former 
purpose.  (Dobbins  v,  Dollarhide,  15  CaL  374;  Mokelumme  Hill 
Co.  V,  Woodbury,  10  CaL  185.)  Respondent's  remedy  is  by  motion  in 
the  court  below  for  leave  to  proceed  on  the  judgment.  Dobbins  v, 
Dollarhide,  15  CaL  374;  Mokelumne  Hill  Co.  v.  Woodbury,  10 
CaL  185. 

128.  Servioe. — ^A  copy  of  the  undertaking,  or  a  notice  of  the  de- 
posit, must  be  served  on  the  opposite  party  with  the  notice  of  appeal. 
(iV.jT.  Code,  §  340.)  Service  of  the  same  afterwards  is  void.  (Smith 
».  Hermance,  18  How,  Pr,  261;  Cushman  v,  Martine,  13  How.  Pr, 
402;  N.Y.  Central  Ins.  Co.  v.  National  Protection  Ins.  Co.,  10  How, 
Pr,  344;  Staring  v,  Jones,  13  How,  Pr,  423. 

127.  Setting  Aside  Undertaking. — If  an  undertaking  is  de- 
fective on  an  appeal  from  judgment  of  sale  in  foreclosure,  the  plaintiff 
should  move  to  set  it  aside;  otherwise,  if  he  proceed  to  sell  the  prem- 
ises under  the  judgment,  the  sale  must  be  vacated.  (Parfitt  v,  Warner, 
13  Abb,  Pr.  471.)  Where  the  undertaking  substantially  conforms  with 
the  requirements  of  the  Statute,  defects  will  be  disregarded  if  not  ob- 
jeaed  to  by  motion  to  set  it  aside.     Parfitt  v,  Warner,  13  Abb,  Pr,  471. 

128.  Stamp. — Where  an  appeal  bond  was  stamped  without  leave 
of  the  Court,  and  the  act  not  authenticated  by  the  collector's  seal,  and 
the  deputy's  authority  not  proved,  the  appeal  was  dismissed.  (Brown 
V.  Crandal,  23  lorva,  112.)  Whether  an  appellant  should  be  allowed 
to  stamp  a  transcript  on  appeal,  see  Harper  v,  Clark,  17  Ohio  Si,  190; 
Dunsbrow  v.  Johnson,  3  C,  E,  Green  {N.y,)  36. 
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129.  Undertakizig  to  Efi^ot  Stay. — Whenever  an  undertak- 
ing has  been  duly  given  and  perfected,  it  suspends  all  further  proceed- 
ings upon  the  judgment  appealed  from,  or  upon  the  matter  embraced 
therein,  but  as  regards  other  matter  the  power  to  proceed  is  not  affected. 
(Curtis  V,  Stillwell,  32  Barb,  354;  Welch  v.  Cook,  7  How,  Pr,  282; 
see  Trustees  of  Pen  Yan  v,  Forbes,  8  Id.  285.)  Unless  an  undertak- 
ing be  given,  the  mere  execution  and  deposit  of  the  instrument  with 
the  Clerk  will  be  ineffectual,  and  will  procure  no  stay.  (Waring  v, 
Ayres,  12  Abb,  Pr,  112.)  When  given,  such  an  undertaking  only  stays 
future,  and  does  not  affect  the  validity  of  any  past  proceedings.  Thus, 
where  given  after  levy,  it  does  not  operate  to  discharge  lien  already 
effected,  but  only  suspends  its  enforcement.  In  Re  Beriy,  26  Barb, 
55;  Cook  V,  Dickerson,  i  Duer,  679;  Rathbone  v,  Morris,  9  Abb,  Pr, 
213;  Waring  V,  Ayres,  12  AM>,  Pr,  112;  Strecker  v,  Wakeman,  13 
Abb,  Pr,  85. 

130.  Undertaking  to  Efibct  Stay. — Such  stay  is  inchoate 
upon  giving  the  undertaking,  but  defeasible  in  case  sureties  fail  to 
justify  if  excepted  to.  (Thompson  v,  Blanchard,  2  Comsi,  561;  4  How. 
Pr,  210.)  Where  judgment  is  not  enforceable  by  execution,  the  ordi- 
nary security,  under  Section  348  (N,F,  Code,  §  334),  will  effect  a  stay. 
(Curtis  V,  Leavitt,  10  How.  Pr,  481;  Howe  v.  Searing,  6  Bosw,  684; 
Tiers  v,  Camahan,  3  Abb,  Pr,  69.)  Nor  prevent  perfecting  the  judg- 
ment. (Curtis  z/.  Leavit,  19  Barb,  530.)  Nor  preclude  the  filing  a 
transcript  already  obtained.  (Bulkeley  v,  Keteltas,  3  Sand/,  740.) 
The  mere  taking  of  an  appeal  effects  no  stay.  (Story  v,  Duffy,  8  How. 
Pr,  488.)  It  may  be  good  for  the  purpose  of  sustaining  the  appeal, 
though  wholly  insufiicient  to  stay  the  proceedings.  (Coithe  v.  Crane,  i 
Barb.  Ch,  21.)  When  judgment  directs  a  sale  to  satisfy  a  lien  other 
than  a  mortgage  lien,  the  undertaking  need  not  provide  for  payment  of 
any  deficiency  which  the  judgment  may  direct  to  be  paid.  (Englund  v. 
Lewis,  25  Cal,  337.)  In  other  cases,  if  there  is  a  provision  for  the 
payment  of  a  deficiency,  the  undertaking  must  provide  for  such  defi- 
ciency. (Englund  v,  Lewis,  25  Cal.  337.)  And  if  the  undertaking  is 
given  only  for  costs  and  double  the  amount  of  the  personal  judgment, 
an  execution  for  the  sale  of  the  property  under  the  lien  is  not  stayed. 
(Id.;  see  Stafford  v.  Union  Bk.  of  Louisiana,  16  How.  U.S.  135.) 
Nor  will,  in  such  case,  a  bond  for  costs  stay  the  proceedings.  Orchard 
V.  Hughes,  I  Wall.  U.S.  j^. 

131.  Who  Exempt  from  Undertaking. — The  people  of  the 


UNDERTAKINGS   ON.  679 

State,  when  appellants,  need  not  file  an  undertaking  on  appeal.  {Laws 
of  CaL  1863-4,  p.  261;  People  v,  Clingan,  5  Cal.  389.)  Nor  the  City 
and  County  of  San  Francisco,  in  certain  cases.  {Laws  of  CaL  1861, 
p.  350.)  No  undertaking  on  appeal  is  necessaVy  when  the  appeal  is 
taken  by  a  county.  (People  v.  Supervisors  Marin  Co.,  10  CaL  344  \  War- 
den ».  Mendocino  Co.,  32  CaL  655.)  Nor  in  an  appeal  from  the  Pro- 
bate Court.  An  executor  or  administrator  who  has  given  an  offi- 
cial bond.  A  probate  court  to  the  Supreme  Court.  {Laws  of  CaL 
^^55i  P-  301.)  Otherwise  in  New  York.  Williamson  v.  Field,  2 
Barb,  Ch.  281;  see  Mills  v,  Forbes  (No.  12),  12  How.  Pr,  466. 
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STATEMENT    ON    APPEAL. 

JVo.  1046. 

Form  of  Statement, 
[Title.] 

COMPLAINT. 

\Insert  copy  of  complaint  or  amended  complaint^ 

DEMURRER. 

\Insert  copy  of  demurrer y  and  order  of  courts  sustain- 
ing or  overruling  the  same,  as  the  case  may  be^  and  ex- 
ception to  such  ruling^ 

ANSWER. 

\Insert  copy  of  answer ^  or  amended  answer ^  as  the 
case  may  de,"] 

MOTION    FOR   NEW   TRIAL. 

[  Where  there  has  been  a  motion  for  new  trials  here 
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insert  statement   on   motion  for   new   trials  which  is 
usually  the  statement  on  appeal^ 

TESTIMONY. 

[Here  insert  so  much  of  the  evidence  as  may  be  neces- 
sary to  explain  the  particular  errors  or  grounds  sped- 
fied\\ 

JUDGMENT. 

\Insert  copy  of  judgment."] 

NOTICE   OF   APPEAL. 

[Insert  copy  of  notice  of  appealT^ 

UNDERTAKING   ON   APPEAL. 

[Insert  copy  of  undertaking  on  appeal^ 

ERRORS. 

[Errors  or  grounds  upon  which  the  party  relies  on 
appeal^ 

CERTIFICATE. 

[Certificate  of  judge  that  statement  has  been  allowed^ 
and  is  correct;  or  certificate  of  attorneys  that  the  same 
has  been  agreed  to  and  is  correct^ 
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132.  The  office  of  the  statement  is  to  bring  into 
the  record  orders  and  rulings,  with  facts  necessary  to 
explain  them,  which  are  made  in  all  stages  of  the  pro- 
ceedings, as  well  as  during  the  progress  of  the  trial, 

• 

and  not  contained  in  the  judgment  roll.  (Abbott  v. 
Douglass,  28  Cal.  299;  De  Johnson  v.  Sepulbeda,  5 
CaL  149;  Harper  v.  Minor,  27  Cal.  107.)     And  ques- 


STATEMENT   ON.  68 1 

tions  not  arising  on  the  judgment  roll  are  thus  pre- 
sented. (Wetherbee  v.  Carroll,  33  Cal.  549.)  But  if 
an  appeal  is  taken  from  the  judgment  roll  alone,  no 
statement  of  grounds  nor  errors  need  be  assigned,  nor 
be  contained  in  the  transcript.  (Solomon  v.  Reese, 
34  CaL  28;  Jones  v.  City  of  Petaluma,  36  Cal.  230.) 
The  case  regularly  settled  and  filed,  and  made  part  of 
the  papers  presented  to  the  Court,  is  indispensable. 
Conolly  V.  ConoUy,  16  How.  Pr.  224;  Broward  v. 
State,  9  Fla.  422. 

133.  Non-appealable  orders  can  be  reviewed  only  by 
means  of  a  statement  on  appeal  from  the  final  judg- 
ment. (Gates  V.  Walker,  35  Cal.  289.)  Where,  on 
appeal  from  an  order  subsequent  to  final  judgment, 
objections  to  the  consideration  of  certain  affidavits  con- 
tained in  the  record  were  not  taken  as  required  by 
Rule  xiii.  of  the  Supreme  Court,  such  objections  will 
be  deemed  waived,  but  the  rule  is  otherwise  in  respect 
to  the  subject  matter  of  a  statement  on  appeal  contained 
in  such  record,  where  no  statement  embodying  the 
same,  duly  settled,  certified,  or  agreed  to,  as  required 
by  law,  existed  in  the  court  below.  (Wetherbee  v. 
Carroll,  33  CaL  549;  Rogers  v.  Parish,  35  CaL  127.)  The 
allegation  of  the  omission  of  the  Judge  to  settle  a  state- 
ment which  was  submitted  to  him  cannot  be  taken  as 
a  substitute  for  a  statement.  Hoadley  v.  Crow,  22 
CaL  265. 

134.  To  review  the  final  decision  of  a  referee,  a 
case  must  be  made  containing  the  facts  found  by  the 
referee,  his  conclusions  of  law  thereon,  and  the  excep- 
tions of  the  party  who  appeals.  (3  Kern.  344;  West- 
cott  V.  Thompson,  16  N.Y.  613;   Wilson  v.  Allen,  6 
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Barb.  542.)  A  case  should  present,  with  legal  and 
logical  precision,  the  questions  which  are  to  be  exam- 
ined, and  should  contain  nothing  else.  (Bissel  v,  Ham- 
lin, 20  N.  V.  519.)  The  questions  of  law  and  fact  raised 
must  be  distinctly  set  forth,  accompanied  with  only  so 
much  evidence  as  may  be  necessary  to  show  their 
pertinency  and  materiality.  (Barrett  v.  Tewkesbury, 
15  Cal.  354;  Mokelumne  Hill  Co.  v.  Woodbury,  10 
Ca/.  187;  People  v.  Comedo,  11  Ca/.  70;  apppoved  in 
Hutton  V.  Reed,  25  Ca/.  483;  Sayre  v.  Smith,  11  Col. 
129;  Burnett  v.  Pacheco,  27  Ca/.  408;  approved  in 
Ryer  v.  Hicks,  Oc/.  T.  1865;  Hendrick  v.  Hitchcock, 
Jan.  T.  1857;  People  v.  Banvard,  27  Ca/.  470.)  In 
cases  of  law  and  cases  of  equity  alike.  Barrett  v. 
Tewksbury,  15  Ca/.  354. 

1 35.  Where  a  judgment  on  a  trial  by  the  Court 
comes  up  for  review  without  any  finding  of  facts,  noth- 
ing can  be  presumed  against  the  correctness  of  the 
Judge's  decision.  (Viele  v.  Troy  and  Boston  R.R. 
Co.,  20  N.Y.  184;  Carman  v.  Pultz,  21  N.Y.  547.) 
The  appellate  court  cannot  look  beyond  the  findings  of 
fact  contained  in  the  case,  in  order  to  draw  any  inference 
of  fact  bearing  on  the  appeal.  (Stewart  v.  Smith,  14 
Abb.  Pr.  75.)  It  is  essential  that  the  finding  upon  the 
facts  be  explicit,  and  cover  all  the  material  facts  in  the 
case.     Rogers  v.  Beard,  20  How.  Pr.  282. 

135.  In  order  to  review  the  judgment,  after  trial 
by  the  Court,  or  the  decision  of  a  referee,  a  statement 
of  the  facts  found  by  the  Judge,  and  his  conclusions  of 
law,  is  imperatively  required.  The  party  who  prepares 
the  case  should  insert  the  statement,  which  will  be 
subject  to  amendment  and  settlement  by  the  Judge. 
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If  a  conclusion  of  fact  is  to  be  reviewed,  then  the 
evidence  bearing  upon  that  conclusion,  must  be  inserted. 
It  will  also  contain  the  exceptions  taken  during  the 
trial  and  those  taken  after  trial  and  judgment.  .  Hunt 
V.  Bloomer,  13  N.Y.  341;  Magie  v.  Baker,  14  N.Y. 
435;  Johnson  v.  Whitlock,  13  N.Y.  344;  Brewer  v. 
Isish,  12  How.  Pr.  481. 

137.  On  appeal  from  an  order  granting  or  refusing 
a  new  trial,  a  statement  cannot  be  annexed  to  the  order. 
(Quivey  v.  Gambert,  32  CaL  304.)  Where  the 
appellants,  in  their  statement  on  motion  for  a  new  trial, 
fail  to  specify  the  particulars  in  .which  the  evidence  is 
alleged  to  be  insufficient  to  justify  the  findings,  the 
findings  of  fact  will  not  be  reviewed  on  an  appeal  from 
an  order  denying  a  new  trial.  (Cal.  Pr.  Act.  §  195; 
Hutton  V.  Reed,  25  CaL  478;  Carlton  v.  Townsend, 
28  Id.  220;  Vilhac  v.  Biven,  28  Id.  413;  cited  in 
Spanagle  v.  Dellinger,  Cal.  Sup.  Ct.,  yul.  T.,  1869.) 
The  following  is  a  copy  of  the  order  of  the  Court  in 
denying  the  application  for  a  new  trial:  "Now,  on 
this  day,  in  open  Court,  comes  on  to  be  heard  defend- 
ants' motion  for  a  new  trial,  and  thereupon,  after  hav- 
ing heard  the  arguments  of  counsel,  the  Court  overrules 
the  same,  to  which  ruling  of  the  Court  defendants,  by 
counsel,  except."  Held^  that  the  order  did  not  show 
an  appearance  of  the  counsel  of  the  plaintiff  at  the 
argument  of  the  motion,  and,  therefore,  did  not  show  a 
waiver  of  the  objection  to  the  filing  of  the  statement. 
Munch  V.  Williamson,  24  Cal.  169. 

1 38.  **  In  a  vast  majority  of  cases,  there  would  be  no 
occasion  for  a  motion  for  a  new  trial,  if  the  findings 
were  what  they  ought  to  be;  for  in  nine  cases  out  of 
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ten,  where  the  trial  is  by  the  Court,  the  sole  contro- 
versy here  is  as  to  whether  the  conclusions  of  law  are 
correct.  In  all  such  cases  there  should  be,  and  there 
certainly  need  be,  no  occasion  for  a  motion  for  a  new 
trial,  or  for  bringing  the  evidence  to  this  Court  in  any 
form.  Every  such  case  ought  to  come  here  upon  the 
judgment  roll/'  (Tewksbury  v.  Magraff,  33  CaL  237.)  A 
stipulation  that  a  statement  **  be  used  on  the  motion 
for  a  new  trial,  and  also  on  the  appeal  to  the  Supreme 
Court,"  includes  an  appeal  both  from  the  judgment  and 
the  order  on  motion  for  new  trial.  Hastings  v. 
Halleck,  13  CaL  203;  Godchaux  v.  Mulford,  25  Col, 
316;  Burnett  v.  Pacheco,  27  CaL  409. 

PREPARING    STATEMENT. 

1 39.  It  is  sufficient,  when  the  style  of  the  court  and 
title  of  the  cause  is  given  in  the  first  paper,  to  after- 
ward give  the  name  of  the  document,  and  at  the  head 
say  ** title  of  cause;"  and  where  a  paper  is  verified  or 
acknowledged,  to  say  "duly  verified,"  or  **duly  ac- 
knowledged." The  date  of  the  paper,  date  of  filing, 
date  of  service,  etc. — the  rest  may  with  advantage  be 
omitted.  (Marriner  v.  Smith,  27  CaL  654.)  When  an 
appeal  is  taken  from  an  order  made  upon  other  evi- 
dence, either  alone  or  in  connection  with  affidavits, 
documents  not  filed,  judgment  rolls  and  files  in  other 
cases,  which  are  not  and  cannot  be  made  a  part  of  the 
files  in  the  case  heard,  and  questions  of  admissibility  of 
evidence,  etc.,  which  may  arise.  So  much  of  these  as 
is  necessary  to  present  the  legal  points  contested  is 
made  part  of  the  record,  by  statement,  and  no  other 
method  is  provided.  Haggin  v.  Clark,  28  CaL  162; 
see,  also,  Abbott  v.  Douglass,  28  CaL  299;  Hutton  v^ 
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Reed,  25  Id.  479;  Harper  v.  Minor,  2^  Id.  107;  Weth- 
erbee  v.  Davis,  Oct.  T.,  1867,  not  reported. 

1 40.  A  case  which  refers  to  a  paper  in  the  judgment 
roll  for  a  statement  of  facts  and  conclusions  of  law,  and 
to  another  schedule  or  paper  for  the  exceptions,  is  inar- 
tificial. (Smith  V.  Grant,  15  N.Y.  590;  Magie  z'.  Ba- 
ker, 14  iV.  K  435.)  Preparing  cases  in  actions  at  law, 
in  those  in  equity,  in  the  practice  under  the  New  York 
Statute,  explained,  (Lawrence  v.  Fowler,  20  How  Pr. 
407.)  If  the  appellant  allows  the  twenty  days  to  expire 
after  taking  the  appeal  without  framing  a  case,  he 
waives  his  right  to  have  a  case  stated;  and  a  subse- 
quent order  of  the  Court,  made  without  notice  to  the 
respondent,  allowing  further  time  to  make  up  the  state- 
ment, is  a  nullity.  Leach  v.  Allen,  2  Cal.  95 ;  Whit- 
more  V.  Suierick,  3  Nev.  288. 

WHEN    STATEMENT    UNNECESSARY. 

141.  In  Nevada,  in  appeals  from  orders  granting  or 
refusing  a  new  trial,  a  statement  on  appeal  is  not  neces- 
sary. (Gregory  v. Frothingham,  i  Nev.  253.)  Sofroman 
order  made  on  affidavits  filed.  (Paine  v.  Linhill,  10 
CaL  370;  Stone  v.  Stone,  17  Cal.  514;  Black  v.  Shaw, 
20  Id.  68;  Walden  v.  Murdock,  23  Cal.  540;  Haggin 
V.  Clark,  28  Cal.  162;  Gray  v.  Harrison,  1  Nev.  502.) 
Nor  is  it  necessary  to  specify  the  grounds  upon  which 
the  appellant  will  rely  for  a  reversal  of  the  order  of  dis- 
charge in  certain  cases.  (Haggin  v.  Clark,  28  Cal.  162; 
Burnett  v.  Pacheco,  27  Id.  408;  Hutton  v.  Reed,  25  Id. 
478.)  The  statement  prepared  and  used  on  the  hearing 
of  the  motion  for  new  trial  in  the  court  below  will  be 
sufficient.     Walden  v.  Murdock,  23  Cal.  540. 
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142.  The  affidavits  must  be  annexed  to  the  order  in 
place  of  a  statement,  and  the  certificate  of  the  Clerk 
should  specify  the  affidavits  used,  which  should  have 
been  marked  at  the  time  as  filed  on  the  motion. 
(Paine  v.  Linhill,  10  Cal.  370;  Stone  v.  Stone,  17  Cal. 
513.)  But  in  other  cases,  if  there  is  no  statement  on 
appeal,  and  no  specification  of  errors,  the  appeal  will 
be  disregarded.  (Burnett  v.  Pacheco,  27  Cal.  409.) 
Where  there  is  no  assignment  of  errors,  or  statement  of 
the  points  and  authorities  on  which  the  appellant  relies, 
the  appeal  will  be  dismissed.  People  v.  Comedo,  11 
CaL  70;  Id.  129. 

WHAT   STATEMENT   SHALL   CONTAIN. 

143.  The  statement  shall  state  specifically  the  par- 
ticular errors  or  grounds  upon  which  he  intends  to  rely 
on  the  appeal.  {Cal.  Pr.  Acty  §  338.)  Error  will  not 
be  presumed,  but  must  be  affirmatively  shown,  and  all 
intendments  are  in  favor  of  the  regularity  of  the  court 
below.  (Fordz/.  Holton,  5  Cal.  319;  Toddz/.  Winants, 
36  Cal.  129;  Nosier  v.  Haynes,  2  Nev.  53;  Champion 
V.  Sessions,  2  Nev.  272.)  By  an  assignment  of  errors 
is  meant  a  specification  of  the  errors  upon  which  appel- 
lant will  rely,  with  such  fullness  as  will  give  aid  to  the 
Court  in  the  examination  of  the  transcript.  Squires  v. 
Foorman,  10  Cal.  298. 

1 44.  Errors  at  the  trial  cannot  be  reviewed  except 
upon  a  sufficient  case  or  exceptions.  (Burnett  v.  Pa- 
checo, 27  Cal.  408;  Otb  V.  Spencer,  16  N.Y.  (2 
Smith)  610;  6  Abb.  Pr.  127;  15  How.  Pr.  425;  Tur- 
ner V.  Haight,  16  N.Y.  465;  Hastings  v.  McKinley,  3 
N.Y.  Code  R.  \o.)     A  statement  that  certain  action  of 
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the  court  below  was  wrong  is  insufficient.     (Crisman  v. 
Masters,    22   Ind.    319.)      The    appellant   must  show 
wherein  the  error  consists.     (People  v.  Wells,   3    CaL 
148;  Ford  V.  Holton,  5  Id.  319;  approved  in  Owen  v. 
Horton,  24  Id.  378;  Brown  v.  ToUis,  7  Id.  398;  People 
Jocelyn,  26  Id.  393;  People  v.  Richmond,  29  Id.  414.) 
And  failing  to  specify  the  grounds,  it  forms  no  part  of 
the  record.     (Reynolds  v.  Lawrence,  15  Id.  359.)     Er- 
rors of  law,  on  motion  for  a  new  trial.     (Barstow  v. 
Newman,   34  Id.  90;  Loucks  v.  Edmondson,   18  Id. 
203.)     From  order  made  after  judgment.     (Leffingwell 
V.  Griffin,  29  Id.  192.)    Order  granting  nonsuit.    (Mor- 
gan V.  Thrift,  2  Id.  562;    Hoherstot  v.  Bugby,   13  Id. 
43.)     A  general  objection  to  the  form  of  a  verdict, 
without  any  specification  of  the  particulars,  will  not  be 
considered.     (Douglas  v.  Kraft,  9  Id.  562;  Mahoney  v. 
Van  Winkle,  21  Cal.  552.)     A  specification  of  the  par- 
ticular grounds  of  error  is  the  essential  element;  the 
evidence  is  the  mere  incident.     Id.;  Wixon  v.  B.  R.  and 
Auburn  Water  and  Mining  Co.,  24  Cal.  367;  Walls  v. 
Preston,  25  Cal.  59;  Millard  v.  Hathaway,  27  Cal.  119; 
Crowther  v.  Rowlandson,  27  Cal.  376;  Moore  v.  Mur- 
dock,  26  Cal.  524;  Burnett  v.  Pacheco,  27  Cal.  410. 

1 45.  On  the  ground  of  error  in  improperly  admitting 
evidence  irrelevant  to  the  issue,  the  irrelevancy  must 
clearly  appear;  some  facts  should  be  adduced  showing 
its  admission  had  an  undue  influence  upon  the  verdict 
of  the  jury.  (See  Cal.  Pr.  Act,  §  195;  McGarrity  v. 
Byington,  12  Cal.  426;  Green  v.  Killey,  Cal.  Sup.  Ct., 
Jul.  Zl,  1869.)  So  as  to  the  exclusion  of  evidence,  its 
relevancy  and  the  purpose  for  which  it  is  offered  must 
be  stated.  (Roberts  v.  Unger,  30  CaL  676.)  The 
naked  direction  of  a  court,  unaccompanied  by  any  facts, 
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cannot  support  allegations  of  error.  (White  v.  Aber- 
nathy,  3  CaL  426.)  Errors  assigned  upon  instructions 
will  not  be  considered,  unless  there  is  an  authenticated 
statement  of  the  evidence  to  show  the  pertinency  or 
relevancy  of  such  instructions.  Nelson  v.  Mitchell,  10 
CaL  92. 

146.  An  assignment  of  error,  that  the  verdict  of  the 
jury  was  against  the  law,  is  improper.  (Schofield  v. 
Ferrers,  46  Penn.  St.  438.)  An  assignment  of  error  to 
an  answer^  to  a  point  propounded  on  the  trial  below 
must  repeat  the  point.  (Ditmars  v.  Commonwealth,  47 
Penn.  St.  335.)  An  objection  to  evidence  offered  and 
received  should  be  specific.  Cullum  v.  Wagstaff,  48 
Penn.  St.  300. 

147.  The  Supreme  Cour,t  cannot  receive  evidence 
otherwise  than  through  the  statement  or  the  record. 
(Visher  v.  Webster,  13  Cal.  58.)  The  statement  shall 
contain  so  much  of  the  evidence  as  may  be  necessary 
to  explain  the  particular  errors  or  grounds  specified,  and 
no  more.  (G?/.  Pr.  Act,  §  338;  Hutton  v.  Reed,  25 
Cal.  478;  Haggin  v.  Clark,  28  CaL  162.)  And  so  much 
of  the  evidence,  rulings  of  the  Court,  etc.,  as  may  be 
necessary  to  explain  the  points  relied  on.  (Hutton  v. 
Reed,  25  CaL  478;  Stone  v.  Stone,  17  CaL  513.)  It 
is  not  necessary  that  the  evidence  should  be  in  the  pre- 
cise words  of  each  witness.  (Battersby  v.  Abbott,  9 
CaL  565.)  A  brief  synopsis  of  its  substance  is  proper. 
(Ross  V.  Roadhouse,  36  CaL  580.)  And  it  will  be  pre- 
sumed that  the  statement  contains  all  the  evidence  per- 
tinent to  the  motion.  (Smith  v.  Athern,  34  CaL  506.) 
A  reference  to  the  evidence  as  taken  by  the  Clerk  is 
sufficient.     (Darst  v.  Rush,  14  Cal.  81.)     Where  the 
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Statement  on  appeal  does  not  purport  to  contain  all  the 
evidence,  the  appellate  court  will  not  consider  an  objec- 
tion that  the  verdict  is  not  sustained  by  the  evidence. 
Moore  v.  Tice,  2  2  Cal.  5 1 3. 

148.  Minutes  of  the  Court. — ^The  minutes  of  the  Court,  to  form 
pwirt  of  the  record,  must  be  emljodied  in  the  statement  or  bill  of  excep- 
tions. (Dawley  v,  Horrous,  23  CaL  103;  Herper  v.  Minor,  27  Cal, 
107;  Moore  v,  Del  Valle,  28  Cal,  174;  Abbott  v,  Douglass,  Id,  299; 
Mendocino  v,  Morris,  32  Id,  145;  People  v.  Empire  G.  and  S.  M.  Co., 
33  /</.  171.)  And  so  with  a  mere  transcript  of  the  evidence  taken  down 
by  the  Clerk.  (Wilson  v,  Middleton,  2  Cal,  54.)  Instead  of  copying 
deeds  and  transcripts  of  record,  where  no  point  is  made  on  the  construc- 
tion of  the  language,  a  brief  statement  of  the  instrument  answers  every 
purpose.     Knowles  v.  Inches,  12  Cal,  212. 

149.  Skeleton  Statement. — A  statement  containing  the  words 
"here  insert,  etc."  describing  writ,  omitting  without  consent  documents 
dius  directed  to  be  inserted  in  the  statement  as  settled,  will  be  stricken 
from  the  transcript  on  appeal.  (Kimball  v,  Semple,  31  CaL  657;  see 
"Aw  Trial"  Ante,  p.  553.)  When  documentary  evidence  is  referred  to 
in  a  statement  on  motion  for  a  new  trial,  the  appellant  cannot,  without 
the  assent  of  the  other  party,  insert  copies  of  the  same  in  the  transcript 
on  appeal,  unless  the  statement  has  been  engrossed  as  settled,  and  au- 
thenticated, or  unless  the  originals  are  on  the  files  of  the  Court  or  con- 
stitute a  part  of  the  records.  {Id,)  So  much  of  instruments,  when 
objected  to  as  evidence,  should  be  incorporated  as  may  be  necessary  to 
indicate  the  pertinency  and  materiality  of  the  objections  taken.  Provost 
V,  Piper,  9  Cal,  552. 

WRITTEN    INSTRUMENTS,  ETC. 

1 50.  Where  a  notice  of  motion  to  dismiss  a  com- 
plaint on  specific  grounds  is  given,  to  review  the  order 
made,  the  record  must  disclose  the  papers  read,  or  the 
evidence  offered  in  their  support.  (Freeborn  v.  Glazier, 
10  CaL  337.)  No  errors  can  be  assigned  on  an  instru- 
ment not  embodied  in  the  statement  on  appeal.  (Moore 
V.  Semple,  1 1  Cal.  360.)     So,  where  affidavits  are  used 

44 
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in  support  of  a  motion  for  new  trial,  the  affidavits  must 
be  set  forth,  but  the  omission  does  not  affect  his  right 
to  raise  the  question  as  to  errors  apparent  on  the  face 
of  the  record.  (Branger  v.  Chevalier,  9  CaL  353.) 
Where  a  written  or  printed  instrument,  as  a  newspaper 
**card,''  is  rejected  as  evidence  in  the  court  below,  such 
evidence  or  the  substance  of  it  must  be  returned  with 
the  record.     Dwinelle  v.  Henriquez,  i  CaL  387. 

151.  Interlocutory  orders  must  be  embodied  in  a 
statement  or  bill  of  exceptions.  (Abbott  v.  Douglass, 
28  CaL  295.)  From  a  decision  on  habeas  corpus,  the 
facts  on  which  such  decision  was  based  must  be  pre- 
sented. {Ex parte  Cleveland,  35  Ala.  30 5.)  A  stipu- 
lation inserted  in  the  transcript,  and  not  embodied  in  the 

,  statement  or  bill  of  exceptions,  forms  no  part  of  the 
record.     Ritter  z/.  Mason,  11  CaL  214. 

FILING    AND    SERVING    STATEMENT. 

152.  The  statement  must  be  prepared  within  twenty 
days  after  the  entry  of  the  judgment  or  order  appealed 
from.  {CaL  Pr.  Act,  §  338.)  A  statement  on  appeal 
must  be  filed  within  the  time  prescribed  by  law,  or  the 
right  is  waived.  (Heihn  v.  Stransbury,  12  CaL  412; 
Lafferty  v,  Brownlee,  1 1  CaL  1 32 ;  Macomber  v. 
Chamberlain,  8  CaL  322;  Harper  v.  Minor,  27  CaL  107; 
Ryan  v.  Dougherty,  30  Id.  218;  Quivey  v.  Gambert, 
32  Id.  312;  Mclntyre  v.  Willis,  20  CaL  177;  Farns- 
worth  V.  Coquillard,  22  Ind.  453.)  Moving  for  a  new 
trial  does  not  of  itself  operate  to  extend  the  time  for 
filing  a  statement.  Bryan  v.  Maume,  28  CaL  238; 
Harper  v.  Minor,  27  CaL  108;  Mahoney  v.  Caperton, 
15  CaL  313. 
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153.  If  notice  of  appeal  be  regularly  served  and 
filed,  but  no  case  or  exceptions  be  filed  within  the 
statutory  time,  the  appeal  is  left  upon  the  judgment  roll. 
(Robinson  v,  Hudson  Riv.  R.R.  Co.,  3  Abb,  Pr.  115; 
ConoUy  v.  Conolly,  16  How.  Pr.  224.)  If  the  appealed 
case  is  submitted  on  briefs,  and  they  are  not  filed  within 
the  time  specified,  and  the  transcript  contains  no  assign- 
ment of  errors,  the  judgment  will  be  affirmed.  (Hohn  v. 
Roach,  25  Cal.  37.)  In  New  York,  a  case  or  excep- 
tions cannot  form  part  of  the  papers  on  an  appeal,  unless 
filed  prior  to  entry  of  judgment,  or  unless  an  order  be 
obtained  authorizing  the  case  or  exceptions  to  be 
annexed  to  and  form  part  of  the  judgment  roll. 
(Anderson  v.  Dickie,  26  How.  Pr.  199.)  The  Court 
refused  to  remand  the  cause  for  the  purpose  of  amend- 
ing the  bill;  but  the  Court  declined  to  decide  that  a  new 
bill,    with    proper    amendments,    cotrW   not   be    filed. 

Mulford  V.  Cohn,  18  Cal.  42. 

I 

1 54.  The  time  for  preparing  and  filing  a  statement 
may  be  enlarged  upon  good  cause  shown.  ( Cal.  Pr. 
Act,  §  340.)  The  time  for  filing  statement  may  be 
extended  thirty  days  beyond  the  twenty  days  allowed 
by  statute.  (Bryan  v.  Maume,  28  Cal.  238.)  And  if 
more  than  thirty  days'  extension  is  granted,  is  good  for 
the  thirty  days  without  consent  of  opposite  party. 
(Bryan  v.  Maume,  28  Cal.  238.)  Until  the  time  or  its 
extension,  given  to  filf*  a  case  after  its  settlement,  has 
expired,  the  case  cannot  be  noticed  for  argument. 
(Donahue  v.  Hicks,  21  How.  Pr.  438.)  After  a  state- 
ment is  settled  and  filed,  and  becomes  a  record,  it  may 
be  taken  in  the  further  progress  of  the  action  as  prima 

facie  evidence  of  the  facts  therein   appearing.      Van 
Bergen  v.  Ackles,  21  How.  Pr.  314. 
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JVO.    lOJfl. 

Notice  of  Settlement  of  Statement  on  AppeaL 

[Title.] 

To ,  attorney  for  defendant: 

Please  take  notice  that  the  proposed  statement  of  the 
plaintiff  herein  on  his  motion  for  new  trial  of  this  action, 
and  the  defendant's  amendments  to  said  statement,  will 
be  presented  to  the  Judge  of  this  Court  for  settlement 

on  the    ....    day  of ,. . . ,  18..,  at    ....  o'clock 

A.M.,  at  his  chambers  in  the  Court  House,  at , 

in  said  county. 

[Signature.] 


154.  Amendments. — After  the  statement  has  been  served  on  the 
opposite  party,  five  days  are  allowed  within  which  to  prepare  and  serve 
amendments  thereto.  The  statement  and  amendments  which  may  be 
served  shall  be  presented  to  the  Judge  who  tried  or  heard  the  case, 
upon  notice  of  two  days  to  the  respondent,  and  a  true  statement  shall 
thereupon  be  settled  by  the  Judge.  If  no  amendments  are  served,  then 
without  any  notice  to  the  respondent  {CaL  Pr,  Act,  §  338.)  Unless  the 
respondent  serves  and  files  amendments  within  five  days  after  service 
and  filing  of  statement,  he  is  deemed  to  have  agreed  to  the  statement. 
{CaL  Pr,  Act,  §  339;  Connor  z;.  Morris,  23  CaL  447;  Harper  v.  Minor, 
27  CaL  108;  Bryan  ».  Maume,  28  Id,  238;  Kavanagh  v.  Mans,  Id, 
261.)  Or  the  Judge,  without  notice  to  the  respondent,  may  settle  and 
authenticate  it.  (Kavanagh  v.  Mans,  28  CaL  261.)  A  party  is  not  at 
liberty  to  serve  an  entire  new  case  as  an  amendment,  without  special 
leave  from  the  Court.     Stuart  ».  Binsse,  4  Bosw,  616. 

155.  Authentioation  of  Statement. — ^The  statement,  when 
settled  by  the  Judge,  shall  be  signed  by  him,  with  his  certificate  that  the 
same  has  been  allowed  and  is  correct;  or  the  attorneys  shall  sign  the 
same  with  their  certificate  that  it  has  been  agreed  upon  by  them,  and  is 
correct.  In  either  case,  when  settled  or  agreed  upon,  it  shall  be  filed 
with  the  Clerk.    {CaL  Pr,  Act,  §  34 1.)    The  Judge,   within  twelve 
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months  after  the  expiration  of  his  office,  may  sign  and  settle  statements 
and  bills  of  exceptions  on  appeal.  {Laws  of  CaL,  1859,  p.  220.) 
The  certificate  of  a  judge  is  a  sufficient  authentication  (Redman  v, 
Gulnac,  5  CaL  148)  that  the  statement  is  substantially  correct. 
(Battersby  v,  Abbott,  9  Cal.  565.)  But  a  statement  certified  by  the 
judge  to  be  correct,  according  to  his  recollection,  is  not  sufficient.  (Van 
Pelt  z;.  Settler,  14  Gal.  194.)  The  authentication  of  the  judge  or  at- 
torneys should  be  indorsed  on  the  engrossed  statement.  (Kimball  v, 
Semple,  31  CaL  657.)  A  judge  can  revoke  his  certificate  during  the 
term  at  which  judgment  was  rendered,  but  after  the  term  he  cannot. 
(Branger  z;.  Chevalier,  9  CaL  172.)  An  authentication  need  not  be 
affirmatively  shown,  in  the  absence  of  evidence  to  the  contrary;  the 
presumption  of  law  is  in  favor  of  the  regularity  of  all  official  acts. 
Battersby  v,  Abbott,  9  CaL  565. 

156.  Authentication  Insufficient. — An  indorsement  by  the 
Judge,  at  the  bottom  of  a  statement  made  in  motion  for  a  new  trial,  that 
the  amendments  to  the  statement  were  allowed,  is  not  sufficient  authen- 
tication. (Baldwin  v,  Ferre,  23  CaL  461.)  So,  a  clerk's  certificate 
that  a  statement  is  the  same  which  was  used  on  motion  for  a  new  trial 
is  entitled  to  no  weight.  (Fee  v,  Starr,  13  CaL  170.)  But  any  satisfac- 
tory evidence  that  the  statement  had  been  used  on  the  hearing  of  the 
motion  for  new  trial,  is  sufficient  authentication.  (Kidd  v.  Laird,  15 
CaL  161.)  An  unauthenticated  document,  purporting  to  be  a  statement 
on  motion  for  new  trial,  will  be  stricken  from  the  transcript  on  appeal. 
(Kimball  v,  Semple,  31  CaL  657,)  And  if  a  second  statement  is  after- 
wards brought  up,  duly  certified,  but  defective,  the  twg  statements  can- 
not be  used  in  connection.  Id,;  Whitmore  v,  Shiverick,  3  Nev,  288.) 
Where  a  party  appears  and  argues  a  motion  for  a  new  trial,  it  is  a 
waiver  of  want  of  settlement  and  an  authentication.  Dickerson  v.  Van 
Horn,  9  CaL  207;  Williams  z^.  Gregory,  Id.  76. 

157.  Correcting  Statement. — ^The  Supreme  Court  will  not 
amend  a  statement  by  adding  thereto  facts  which  occurred  in  the  Court 
below  during  the  trial.  The  record  in  the  Supreme  Court  must  re- 
main as  settled  by  the  Court  below.  (Satterlee  v.  Bliss,  36  CaL  489.) 
The  Court  has  power,  and*  will  amend  an  error  in  the  papers  trans- 
mitted on  appeal.  (Lansing  v,  Russell,  ^  How,  Pr,  213;  Lucas?'. 
Baptist  Church,  /</.  353.)  A  motion  to  correct  a  statement  on  excep- 
tions is  an  original  proceeding  in  the  Supreme  Court,  and  must  be  in- 
stituted by  a  petition  in  writing,  which  petition  should  be   prt;dented 
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with  the  record,  and  the  application  made  before  the  case  is  submitted. 
(Wormouth  v,  Gardner,  35  Cal.  227.)  Orders  which  the  Court  of  Ap- 
peals has  no  jurisdiction  to  review,  and  the  papers  upon  which  such 
orders  were  granted,  will  be  stricken  out  on  motion.  (Smith  v.  Grant, 
15  N.V,  590.)  But  imperfections  in  form  should  be  disregarded. 
Ringgold  V,  Haven,  i  CaL  113. 

157.  Engrossing  Statement. — Where  amendments  are  made 
to  a  statement,  a  fair  copy  of  the  statement,  so  amended,  must  be  made. 
(Marlow  v.  Marsh,  9  CaL  259;  Skillman  v.  Riley,  10  CaL  300;  Kim- 
ball V,  Semple,  31  Id,  661.)  Or  where  deeds  or  documentary  evidence 
are  directed  to  be  inserted.     Id, 

158.  01\jeotion  to  Statement. — ^The  place  to  object  to  imma- 
terial matter  in  a  statement  is  where  it  is  made  up  and  setded.  If  im- 
material matter  is  introduced,  and  that  fact  is  made  to  appear  in  the 
records,  the  party  insisting  on  -its  introduction  will  be  taxed  with  the 
costs  of  the  immaterial  matter.     Kimball  v,  Semple,  31  CaL  657. 

159.  Re-Settlement. — After  a  case  has  been  once  settled,  a  re- 
settlement of  the  case,  re-statement  and  re-finding  of  facts  is  not  to  be 
allowed.     Catlin  v.  Cole,  10  Abb,  Pr,  389;  17  How,  Pr,  82. 

160.  Statement  must  be  Made. — A  party  appearing  must 
make  his  case  and  have  it  settled  with  such  statement  of  facts  as  will 
necessarily  show  the  law  is  in  his  favor;  if  not,  every  intendment  not  un- 
reasonable in  itself  will  be  against  him.  (Phelps  v,  McDonald,  26 
N,y,  82;  Bissell  V.  Pierce,  28  N.V.  252.)  A  statement  will  not  be  re- 
garded unless  it  is  agreed  to  by  the  attorneys  of  the  respective  parties, 
or  settled  and  authenticated  by  the  Court.  (Hurley  v.  Young,  4  CaL 
284;  Doyle  V,  Seawall,  12  CaL  425;  Fee  v.  Star,  13  CaL  170;  Paige  v, 
O'Neal,  12  CaL  492;  Towdy  v,  Ellis,  22  Id,  650;  Kavanagh  v.  Mans, 
28  CaL  261;  Cosgrove  v,  Johnson,  30  Cal,  509;  Burnett  z;.  Pacheco, 
z'j  CaL  408.)  The  settlement  of  a  case  is  a  judicial  and  not  a  minis- 
terial act.  (Fielden  v,  Lahens,  14  Ahb,  Pr,  48.)  In  New  York,  the 
case  must  be  settled  by  the  court  below,  and  be  inserted  in  the  record, 
and  should  contain,  not  the  evidence,  but  only  the  conclusions  of  fact 
drawn  from  the  evidence  by  the  court  below.  (Reid  v,  Rensselaer  Glass 
Factory,  3  Cow,  387;  Feeter  v.  Heath,  11  Wend,  ^'j'j]  Melvin  v,  Leay- 
craft,  If  Id,  169;  People  v,  Superior  Court,  20  Id,  663;  Esterly  v.  Cole, 
3  N,r,  602;  Sturges  v.  Merry,  3  How,  Pr,  418.)  Where  before  settle- 
ment the  Judge  who  tried  the  case  died,  the  case  might  be  presented  upon 
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affidavits.  (Morse  v,  Evans,  6  How.  Pr,  445.)  A  writ  of  mandate 
may  issue  to  compel  a  judge  to  settle  a  statement  made  on  motion  for 
a  new  trial,  in  an  insolvent  case.     People  v,  Rosborough,  29  Cal,  415. 

161.  Settlement,  Effect  of. — The  Supreme  Court  can  only 
look  to  the  statement  as  settled  by  the  court  below,  to  determine  the 
character  and  point  of  the  objection  made  on  the  trial  to  the  introduc- 
tion of  proposed  evidence.  They  cannot  consult  the  opinion  of  the 
Judge  in  passing  upon  the  motion  for  a  new  trial,  to  discover  the  real 
point  of  objection.  (Cochran  v.  O'Keefe,  34  Cai,  ^54.)  A  case 
as  settled  is  deemed  to  contain  a  true  statement  of  the  facts  as  found. 
(Hartman  v.  Proudfit,  6  Bosw.  191 .)  The  statement  when  authenticated 
shall  be  annexed  to  the  judgment  roll  or  order  appealed  from.  {CaL 
Pr.  Act,  §  342.)  It  cannot  be  annexed  to  an  order  denying  or  grant- 
ing a  new  trial.  (Quivey  v.  Gambert,  32  CaL  304;  Loucks  v.  Ed- 
mondson,  18  CaL  203.)  And  when  agreed  on  by  the  parties,  should 
not  probably  be  amended,  except  under  a  very  clear  showing  of  mis- 
take or  fraud.     Hutchinson  v,  Bours,  13  CaL  50. 

162.  Special  Proceedings. — ^The  Statute  does  not  require  the 
Board  of  Equilization  to  take  down  or  preserve  the  evidence  taken  be- 
fore them,  nor  does  it  make  any  provision  for  settling  a  statement  of  a 
trial  before  them,  or  a  bill  of  exceptions  taken  during  its  progress;  but 
doubtless  some  mode  might  be  adopted  to  authenticate  the  evidence 
when  required  on  appeal.  (Central  Pacific  Railroad  Co.  v.  Placer  Co., 
32  CaL  582.)  In  contested  election  cases,  where  the  appellant  assigns 
as  error  the  improper  rejection  by  the  court  below  of  the  votes  cast  in 
his  favor,  and  a  statement  is  made  part  of  the  record,  it  is  competent 
for  the  respondent,  by  way  of  amendment  thereto,  to  incorporate  in  the 
statement  the  fact  that  other  votes  cast  for  him  were  likewise  erroneously 
rejected  by  the  court  below.     Webster  v,  Byrnes,  34  CaL  273. 

163.  Stipulation  of  Attorneys. — Where  counsel,  in  a  cause 
pending  in  the  Supreme  Court,  stipulate  to  submit  the  case  to  the 
Court  on  two  grounds  only,  it  is  a  clear  waiver  of  all  other  assignments 
of  error,  and  they  will  not  be  allowed  to  go  behind  such  stipulation 
and  insist  upon  points  other  than  those  mentioned  in  the  stipulation. 
Cahoon  v.  Levy,  10  CaL  216. 

164.  Time  for  Settlement. — Statements  and  exceptions  snould 
be  speedily  settled.     (Hutchinson  v,  Bours,  13  CaL  50.)    A  case  should 
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be  presented  for  settlement  without  unnecessary  delay.  (Whiting  v, 
Kimball,  6  Bosw,  690.)  The  bill  of  exceptions  must  be  settled  in  time, 
or  it  will  be  stricken  from  the  record.  Cameron  v.  Sullivan,  1 5  Wis, 
510;  Lee  V.  Tillottson,  4  fftH,  27. 

APPEAL   FROM   THE   JUDGMENT    ROLL. 

1 66.  Where  there  is  no  statement  on  appeal,  it  stands 
on  the  judgment  roll.  (Karth  v.  Orth,  10  Cal.  192; 
American  Riv.  Wat.  and  Min.  Co.  v.  Bear  Riv.  Wat. 
and  Min.  Co.,  11  Cal.  339;  McGill  v.  Rainaldi,  11  Id. 
391;  Newberg  z/.  Henson,'  12  Id.  280.)  As  on  denial 
of  motion  for  a  new  trial.  (Burdge  v.  G.  H.  and  B.  R. 
Water  Co.,  15  Cal.  198;  Mclntyre  v.  Willis,  20  Cal. 
177.)  And  in  case  of  a  denial  of  motion  for  a  new  trial 
on  the  appeal  from  the  judgment,  the  statement  on 
motion  for  a  new  trial  forms  part  of  the  record;  (Solo- 
mon V.  Reese,  34  Cal.  28;  Towdy  v.  Ellis,  22  Id.  650; 
Carpentier  v.  Williamson,  25  /^.  154;)  and  maybe  used 
on  appeal  from  the  order.  Casgrave  v.  Howland,  24 
/d.  457;  Waldron  v.  Murdock,  23  Id.  540. 

.  157.  An  appeal  may  be  taken  from  the  judgment  ot 
the  District  Court  without  moving  for  a  new  trial  in 
that  Court.  (Innis  v.  The  Steamer  "Senator,"  i  Cal. 
459.)  But  on  appeal  from  a  judgment  without  a  state- 
ment, nothing  belongs  to  the  record  except  the  judgment 
roll,  and  no  question  arising  outside  of  the  roll  can  be 
considered.  (Wetherbee  v.  Carroll,  33  Cal.  549.)  If 
a  judgment  by  default  was  entered  on  a  demurrer  over- 
ruled, and  the  judgment  roll  did  not  disclose  what  action 
was  taken  on  the  demurrer,  the  presumption  is  that  the 
proceedings  were  regular.  Abadie  v.  Carrillo,  32 
Cal.  172. 

168.     The  provisions  of  the  Practice  Act   (§§  338 
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to  343)  shall  not  apply  to  appeals  taken  from  an  order 
made  upon  affidavit  filed,  but  such  affidavit  shall  be  an- 
nexed to  the  order,  in  place  of  the  statement  mentioned 
in  those  sections.  (Paine  v.  Linhill,  lo  CaL  370;  Cal. 
Pr.  Act,  §  343.)  The  appeal  may  be  heard  on  the 
record,  consisting  of  the  order  appealed  from,  and  the 
affidavits  identified  in  the  mode  prescribed  by  law. 
(Wetherbee  v.  Carroll,  33  CaL  549.)  Where  the  evi- 
dence is  not  set  out  in  a  statement  on  appeal,  the  Court 
will  presume  that  the  court  below  had  good  reason  for 
granting  a  new  trial.  (Dickenson  v.  Van  Horn,  9  CaL 
207.)  One  who  alleges  error  must  rely  on  the  record 
to  disclose  it.  (Waldie  v,  Doll,  29  CaL  555.)  As 
error  will  not  be  presumed.  Dimick  v.  Campbell,  31 
Cal.  238;  Landers  v.  Bolton,  26  Id.  393. 

169.  Every  intendment  is  in  favor  of  a  decision  of 
the  court  below.  {Id.;  People  v.  Quincy,  8  CaL  89; 
De  Johnson  v.  Sepulbeda,  5  CaL  149.)  But  where 
error  is  shown,  the  presumption  is  that  appellant  has 
been  prejudiced  by  it,  and  it  is  incumbent  on  re- 
spondent to  see  that  the  record  discloses  the  fact  that 
appellant  has  not  been  so  prejudiced.  Norwood  v. 
Kenfield,  30  CaL  393 ;  Jackson  v.  Feather  R.  Wat.  Co., 
14  CaL  18. 

1 70.  Where  the  Court  tries  the  cause  without  a  jury, 
the  proper  mode  of  reserving  questions  of  law  is  to  ask 
the  Court  to  decide  them  and  note  the  refusal  in  a  bill 
of  exceptions.  (Griswold  v.  Sharpe,  2  CaL  17.)  To 
make  an  exception  available,  it  must  appear  that  the  pre- 
cise question  intended  to  be  raised  was  brought  to  the 
attention  of  the  cpurt  below.  Walsh  v.  Wash.  Ins.  Co., 
32  N.V.  427. 
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BILL  OF  EXCEPTIONS. 

171.  An  appeal  can  be  heard  on  a  bill  of  exceptions 
taken  at  the  trial,  if  signed  by  the  Judge.  (De  Johnson 
V.  Sepulbeda,  5  Col.  149.)  Appellant  may  have  ques- 
tions of  law  reviewed,  by  making  a  statement  of  such 
rulings,  with  sufficient  evidence  to  show  their  materiality^ 
or  may  embody  them  in  a  bill  of  exceptions.  (3  Kern. 
341,  344;  Harper  e/.  Minor,  27  CaL  107;  Tread  well  v. 
Davis,  "^4  CaL  605;  Gates  v.  Walker,  35  CaL  289; 
Cheesebrough  v.  Agate,  7  Abb.  Pr.  32;  26  Barb.  603.) 
And  only  such  orders  and  rulings  as  the  appellant  de- 
sires to  have  reviewed.     Harper  v.  Minor,  27  CaL  107. 

172.  The  Supreme  Court  of  Nevada  has  never  held 
it  indispensable  that  a  statement  should  be  made  in  the 
court  below  of  the  grounds  relied  on  upon  appeal. 
(Gillig  V.  Lake  Bigler  Road  Co.,  2  Nev.  214.)  The  ex- 
ceptions to  the  ruling  of  the  court  below  will  be  treated 
as  a  substitute.  (Gillig  v.  Lake  Bigler  Road  Co.,  2 
Nev.  214.)  In  the  Statute,  a  statement  and  bill  of  ex- 
ceptions on  this  subject  mean  the  same  thing.  People 
V.  Lee,  14  Gz/.  510. 

173.  An  appeal  from  the  judgment  only  brings 
under  review  such  rulings  on  the  trial  as  are  duly 
excepted  to.  (Keyes  v.  Devlin,  3  E.  D.  Smith,  518; 
Gelston  v.  Hoyt,  13  yohns.  561;  Coon  v.  Syracuse  and 
Utica  R.R.  Co.,  5  N.Y.  492;  Dorr  v.  Birge,  8  Barb. 
351;  Ingraham  v.  Baldwin,  12  Barb.  9;  Hunt  v. 
Hoboken  Land  Co.,  i  Hilt.  161;  Franklin  v.  Osgood, 
14  yohns.  527;  Meakins  v.  Cromwell,  5  N.Y.  136; 
Tucker  v.  Tucker,  i  Id.  408.)  For  the  principles  on 
which  the  above  rule  is  founded,  see  (12  yohns.  493;  13 
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Id.  351;  17  Id.  469;  2  Cow.  31;  2  Wend.  146;  4  //. 
179;  Wood  27.  Young,  5  Wend.  620.)  Where  no  bill 
of  exceptions  has  been  filed,  a  judgment  of  the  court 
below  will  not  be  disturbed  for  errors  not  apparent  upon 
the  record.  (Scott  v.  Cook,  i  Oregon^  24.)  Where 
the  ruling  of  the  Court  appears  on  the  record,  a  bill  of 
exceptions  is  unnecessary.  People  v.  Maguire,  26  Cal. 
635;  Cunningham  v.  Wheatley,  21   Tex,  184. 

WHAT   A    BILL   OF    EXCEPTIONS    SHOULD    CONTAIN. 

1 74.  Documents  and  affidavits  to  be  reviewed  by  the 
appellate  court  must  be  embodied  in  a  bill  of  exceptions 
or  record.  (Gates  v.  Buckingham,  4  Cal.  286;  Ritter 
V.  Mason,  11  Cal.  214;  Moore  v.  Semple,  Id.  361.) 
Writings,  if  not  embodied  in  a  bill  of  exceptions,  should 
be  unmistakably  marked  or  identified,  so  as  to  leave  no 
doubt  as  to  what  is  referred  to.  (Lyons  v.  Thompson, 
16  Iowa,  62;  Garlington  v.  Jones,  i  Ala.  196.)  As 
affidavits  in  support  of  a  motion.  (People  v.  Honshell, 
ID  Cal.  83;  People  v.  Martin,  32  Id.  92;  Harman  v. 
State,  22  Ind.  331.)  Or  affidavits  as  to  incompetency 
of  a  juror.  (People  v.  Honshell,  10  Cal.  83;  affirming 
People  V.  Stonecifer,  6  Cal.  411.)  Affidavits  used  on 
motion  to  open  the  judgment  form  no  part  of  the  record, 
where  there  is  no  certificate  of  the  Clerk  or  admission 
of  counsel  that  they  were  used  for  that  purpose. 
Ritter  v.  Mason,  11  Cal.  214;  Fowler  v.  Harbens,  23 
Cal.  630. 

175.  And  to  review  intermediate  orders  on  an  appeal 
from  the  final  judgment,  such  orders  must  be  made  a 
part  of  the  record  by  a  bill  of  exceptions.  (Cornell  v. 
Davis,  16  Wis.  685.)  An  order  striking  out  a  state- 
ment on  motion  for  a  new  trial  cannot  be  brought  before 
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the  Supreme  Court  by  a  bill  of  exceptions.  (Quivey 
V.  Gambert,  32  Cal.  304.)  It  is  not  necessary  to  em- 
body matter  of  record  in  a  bill  of  exceptions.  (De 
Johnson  v.  Sepulbeda,  5  Cal.  149.)  A  bill  of  excep- 
tions stating  *'  that  thereupon  plaintiff  filed  his  certain 
motion,  with  affidavits  attached,  to  set  aside  said  verdict, 
does  not  refer  to  the  affidavits  so  as  to  make  them  part 
of  the  record.  (Moffit  v.  Rogers,  15  Iowa,  453.)  If  a 
bill  of  exceptions  made  to  an  order  dismissing  a  motion 
for  a  new  trial  recites  the  giving  of  a  notice  and  the 
different  steps  taken  in  prosecuting  the  motion,  it  will  be 
received  as  evidence  of  the  facts  recited,  without  includ- 
ing notice,  statement,  etc.,  in  the  transcript.  Warden  v, 
Mendocino  Co.,  32  Cal.  655. 

FILING    AND   SETTLEMENT   OF   BILL   OF    EXCEPTIONS. 

176.  Bills  of  exceptions  made  during  the  progress 
of  the- trial  should  be  written  down,  settled  and  signed 
by  the  judge,  filed  in  the  case,  and  be  annexed  to  the 
judgment  roll.  (More  v.  Del  Valle,  28  Cal.  170;  Peo- 
ple z/.  Empire  G.  and  S.  M.  Co.,  33  Cal.  173;  Wether- 
bee  V.  Carroll,  ^.553.)  A  bill  of  exceptions  may  be 
filed  by  the  judge  at  his  own  instance,  and  will  in  such 
case  become  a  part  of  the  record.  (Shepherd  v.  Bren- 
ton,  15  Iowa,  84.)  A  bill  of  exceptions  cannot  be  filed 
by  the  Judge  after  the  time  given,  at  least  not  without 
the  consent  of  all  parties.  Swinney  v.  Nave,  22 
Incl.  178. 

177.  Where  a  bill  of  exceptions  is  without  date, 
and  the  record  contains  no  evidence  that  it  was  signed 
within  the  time  required  by  the  Statutes  of  Alabama, 
it  cannot  be  regarded  as  a  part  of  the  records.     (Union 
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Co.  V.  Mitchell,  i  A/a.  317.)  The  fact  that  a  bill  of 
exceptions  was  not  sigTied  until  more  than  ten  days 
after  the  trial  cannot  defeat  a  party's  right  to  appeal. 
(People  V.  Martin,  6  Ca/  477.)  A  certificate  of  the 
Judge,  made  eight  years  after  the  trial,  that  he  believed 
the  exceptions  were  correctly  noted  in  the  Clerk's  min- 
utes of  testimony,  cannot  supply  the  place  of  a  bill  of 
exceptions.  (Castro  v.  Armesti,  14  CaL  38.)  When 
it  appears  from  the  bill  of  exceptions,  signed  by  the 
Judge,  that  the  motion  for  new  trial  was  heard  on  state- 
ment, counter  statement,  and  affidavits,  it  cannot  be 
objected  that  the  statement  was  not  settled.  (Williams 
V.  Gregory,  9  CaL  76.)  A  bill  of  exceptions  is  a  part 
of  the  judgment  roll.     Whetherbee  v.  Davis. 


178.  Exceptions  to  Evidence. — An  exception  to  admission 
of  evidence,  stating  no  grounds,  will  not  be  considered.  (Miller  v. 
DufF,  34  Wis.  167. )  In  a  trial  by  the  Court,  the  bill  of  exceptions  must 
show  what  evidence  was  given  on  the  trial,  and  the  exceptions  t^ken  to 
the  finding.  (Concanon  z^.  Blake,  16  Wts.  518.)  Exceptions  will  not 
be  sustained  which  simply  show  that  incompetent  declarations  were 
admitted  in  evidence,  without  showing  what  those  declarations  were. 
(Hacket  v.  King,  8  Allen  (Mass,)  144.)  Objections  to  testimony 
should  be  preserved  by  bill  of  exceptions.  (Barrett  v,  Jones,  2 1  Ark, 
455.)  A  statement  in  a  bill  of  exceptions,  that  the  plaintiff  offered  in 
evidence  a  deed  to  him  and  others  conveying  the  demanded  premises 
to  the  parties  therein  named  according  to  their  respective  interests, 
does  not  show  whether  the  deed  conveyed  the  land  to  the  parties  as 
tenants  in  common  or  in  severalty.    Page  v,  O'Brien,  36  CaL  559. 

179.  Exceptions  to  Finding^s. — ^A  special  finding  should  be 
incorporated  in  a  bill  of  exceptions.  (Peoria  Ins.  Co.  v,  Walser,  22 
Ind,  73.)  Or  an  objection  that  the  findings  were  improperly  qualified. 
(Parke  v.  Hinds,  14  Cai,  415.)  A  defective  finding  of  facts  is  not  a 
ground  for  reversing  a  judgment,  when  that  defect  is  not  noticed  or 
complained  of  in  the  court  below.  (McClusky  v,  Gerhauser,  2  Afe. 
47.)    A  defective  specification  of  grounds,  explaining  the  points  of  ob- 


702  APPEALS. 

jection,  is  not  cured  by  the  assignments  in  the  exceptions  taken  to  the 
findings.     Harper  v.  Minor,  27  CaL  107. 

180.  Exceptions  to  Instruotions. — It  is  the  duty  of  appellant 
to  incorporate  instruction  to  which  he  objected  in  his  bill  of  excep- 
tions. (Hicks  V,  Britt,  21  Ark,  422.)  The  instructions  as  asked  should 
be  for  the  Court,  and  also  the  modifications  as  made  by  the  court  be- 
low. (Boies  z^.  Henny,  32 ///.  130.)  Exceptions  to  instructions  given 
or  refused  by  the  Court  should  be  specific.  Baker  v.  McGinniss,  22 
Ind,  157. 

181.  Exceptions  to  Ridings. — Where  an  exception  is  taken  to 
the  decision  of  a  court  refusing  a  nonsuit,  on  settlement  of  the  bill  the 
plaintiff  must  see  that  all  the  evidence  material  for  him  is  inserted  in 
the  bill  of  exceptions.  (Ringgold  v.  Haven,  i  Cal,  108;  Best  v,  Da- 
vis, I  Id.  139;  Ford  V.  Holton,  5  Id,  321;  Dickenson  v.  Van  Horn,  9 
Id,  210,  211.)  Atrial  before  a  referee  should  be  conducted  in  the 
same  manner  as  a  trial  before  the  Court,  and  tile  evidence  should  be 
embodied  in  a  bill  of  exceptions  certified  by  the  referee.  (Goodrich 
V,  City  of  Marj'sville,  5  Cal.  431;  Phelps  v,  Peabody,  7  Id,  52.)  When 
a  bill  of  exceptions  does  not  set  out  all  the  evidence,  and  parol  testi- 
mony is  so  set  out  as  to  be  uncertain,  the  Court  will  not  review  the  case 
upon  its  merits.  (Rhodes  v,  Webb,  34  Wis.  464. )  In  a  bill  of  excep- 
tions, the  words  "the  foregoing  was  all  the  evidence  given  in  the  case," 
are  not  sufiicient  to  exclude  the  presumption  of  other  evidence.  Ford 
V,  Mitchell,  21  Ind.  54;  Estep  v.  Larsh,  Id.  183. 
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« 

182.  It  is  the  duty  of  the  appellant  to  furnish  the 
Supreme  Court  with  a  'complete,  clean,  properly  ar- 
ranged, and  properly  authenticated  transcript.  (Kimball 
V.  Semple,  31  CaL  657;  Spoore  v.  Fannen,  16  N.Y. 
620.)  To  attend  to  clerical  and  typographical  errors, 
and  see  that  the  transcript  is  a  true  copy  of  the  original 
in  all  respects  other  than  maps  and  surveys.  (Franklin  v. 
Goodman,  31  Cal.  458.)  Pleadings,  proceedings,  and 
statement  shall  be  chronologically  arranged,  and  each 
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transcript  shall  be  prefaced  with  an  alphebetical  index  to 
its  contents.     CcU.  Sup.  Ct.  Rule  vi. 

183.  It  must  be  duly  certified  to  be  correct  by  the 
attorneys  of  the  parties  plaintiff  and  defendant,  or  by 
the  Clerk  of  the  Court  from  which  the  appeal  is  taken. 
{^Cal.  Sup.  Ct.  Rule  ix.)  The  object  of  this  rule  is  to 
enable  the  attorneys  to  make  up  the  record,  and  by 
omitting  useless  and  superfluous  matter  save  expense, 
facilitate  the  examination,  apd  hasten  the  decision.  (Es- 
tate of  Boyd,  25  CaL  511.)  The  transcript  of  records 
in  civil  cases  must  be  printed.  As  to  directions,  see 
(CaL  Sup.  Ct.  Rule  v.)  '  The  party  filing  the  tran- 
script, or  the  Clerk  of  the  Court,  may  print  the  same, 
and  the  printed  transcript,  certified,  shall  be  filed,  and 
constitute  the  record  of  the  cause  in  the  appellate  court. 
Cal.  Sup.  Ct.  Rule  x. 

FILING   TRANSCRIPT. 

182.  In  all  cases  where  an  appeal  has  been  perfected, 
and  the  statement  filed,  if  there  be  one,  sixty  days 
[see  new  rules  which  go  into  effect  May  ist,  1870] 
before  the  commencement  of  the  next  succeeding  term, 
the  transcript  shall  be  filed  at  least  thirty  days  before 
the  first  day  of  such  term.  (Cal. ^ Sup,  Ct.  Rule  ii.) 
If  not  filed  within  the  time  prescribed,  the  appeal  may 
be  dismissed  on  motion  made  during  the  first  week  of 
the  term,  without  notice.  {Id.,  Rule  iii.)  It  has  been 
held  by  the  United  States  Supreme  Court,  that  the 
general  rule  that  transcript  of  record  must  be  filed,  and 
the  case  docketed  at  the  term  next  succeeding  the  ap- 
peal, has,  however,  exceptions — as  where  appellant  is 
prevented  from  seasonably  obtaining  the  transcript,  by 
fraud  of  the  other  party,  or  by  the  ill-founded  order  of 
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the  court  below.  (United  States  v.  Gomez,  3  WcUL 
U.S.  752;  see,  also,  Thompson  v.  Blanchard  2  N.Y. 
561.)  Under  the  Statute  of  Iowa,  it  is  the  duty  of  the 
appellant  to  file  a  perfect  transcript.  Hall  v.  Smith,  15 
Iowa,  584. 

SERVICE   OF   TRANSCRIPT. 

183.  As  soon  as  practicable  after  being  printed,  and 
at  or  before  the  time  of  filing  the  same,  a  printed  copy 
shall  be  served  on  the  attorney  of  the  adverse  party, 
and  if  there  be  more  than  one  adverse  party,  on  the 
attorney  of  each  party  appearing  by  attorney.  {^CaL 
Sup.  Ct.  Rule  ix.)  A  failure  of  such  service  is  not  a 
ground  for  dismissing  the  appeal,  if  reasonable  dili- 
gence is  used;  but  respondent  may  object  to  a  hearing 
at  the  first  term,  if  service  is  not  made  in  time  for 
him  to  prepare  for  argument.  (Estate  of  Boyd,  25 
Cal.  512.)  Service  should  be  made  before  or  at  the 
time  of  filing,  and  if  the  transcript  is  printed  by  the  Clerk, 
the  appellant  should  direct  the  Clerk  to  forward  him 
copies  as  soon  as  printed,  for  service.  Estate  of 
Boyd,  25  Ccd.  512. 

1 84.  Printed  copies  of  the  transcripts  shall  be  fur- 
nished to  each  of  the  justices  of  the  appellate  court,  the^ 
reporter,  the  State  Library,  and  the  attorneys  of  the 
adverse  party.  {^CaL  Sup.  Ct.  Rule  x.)  See  new 
rules  of  the  Supreme  Court  of  California,  which  go 
into  effect  May  ist,  1870,  as  above  stated. 

WHAT    THE   TRANSCRIPT  SHOULD   CONTAIN. 

185.  Affidavits  and  Documents. — Where  the  transcript  con- 
tains nothing  which  identifies  the  affidavits  as  those  upon  which  the 
motions  were  made,  or  which  enables  the  Court  to  determine  the  cor- 
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rectness  of  the  rulings,  the  orders  cannot  be  brought  up  for  review,  on 
appeal.  (Stone  v.  Stone,  1 7  Cai.  513.)  Affidavits  or  documents  copied 
into  the  transcript,  but  not  certified  by  the  Clerk  or  Judge,  or  not  pre- 
sented by  statement  or  bill  of  exceptions,  cannot  be  considered.  (Gor- 
don 27.  Clark,  22  Cal,  533;  Stone z;.  Stone,  17  Cal.  513;  People  z;.  Hon- 
shell,  10  Cal.  83.)  So  (jf  affidavits  used  on  motion  to  open  the  judg- 
ment. (Ritter  ».  Mason,  11  Cal.  214.)  Nor  the  affidavit  of  one  of 
the  attorneys,  showing  the  objections  made  to  the  selection  of  the  jury, 
Magee  v.  Mok.  Hill  Canal  and  Mining  Co.,  5  Cai.  258. 

186.  Affidavits  and  Doouxnents. — ^The  certificate  of  the  Judge, 
of  the  matters  read  or  referred  to,  where  documents  and  depositions  were 
used  on  a  motion  for  new  trial,  will  be  sufficient  identification  of  the 
documents  and  depositions  used.  (Loucks  v.  Edmondson,  18  Cal, 
203;  Walden  z;.  Murdock,  23  Cal.  549;  Polhemus  z;.  Carpenter,  yan, 
T.y  1862,  not  reported.)  And  a  copy  of  such  papers  used  on  the  hear- 
ing of  the  motion  must  be  furnished.  (Same  authorities,  and  Bodley 
V,  Ferguson,  25  Cal,  584.)  So,  on  a  review  of  an  order,  on  motion  to 
dismiss  a  complaint  on  specified  grounds.    Freeborn  v.  Glazier,  10 

Ca^'  337- 

187.  Affidavits  and  Doouxnents. — Affidavits  filed  in  opposi- 
tion to  an  application  for  an  injunction  are  part  of  the  record,  and  may 
be  considered,  though  not  embraced  in  the  statement.  (Gagliardo  v. 
Crippin,  22  Cal.  362.)  An  assignment  of  errors  in  case  of  appeal  is  not 
applicable  whei[e  the  case  comes  up  with  a  certificate  of  the  Clerk 
that  the  record  contains  "  a  true,  correct  and  complete  transcript  of  all 
the  documents  filed,  of  all  the  evidence  adduced,  and  all  the  proceed- 
ings had  in  the  suit."  (Kearney  v.  Nixon,  17  Za.  An,  318.)  When 
the  record  contains  a  bill  of  exceptions,  although  the  Clerk  does  not 
Certify  that  the  record  contains  all  the  evidence  adduced,  an  appeal  can 
be  maintained.     Martin  v.  Blanchin,  16  Za.  An,  83. 

188.  Copy  of  Map. — The  appellate  court  does  not  examine  the 
original  transcript  in  the  Clerk's  office,  unless  it  contains  the  only  copy 
of  a  map  or  survey.  (Franklin  v,  Goodman,  31  Cal,  458.)  But  one 
copy  of  any  map  or  survey  need  be  furnished.  Cal,  Sup,  Ct, 
Rule  vii. 

188.  Findings. — Where  a  cause  is  tried  by  a  judge  alone,  the  rec- 
ord should  disclose  a  ffnding  by  him  of  the  facts,  and  a  statement  of 
his  conclusions  of  law  upon  the  facts.     (Hoagland  v,  Claiy,  2  Cal.  474.) 

45 
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No  findings  are  now  necessary,  unless  demanded  at  the  time  of  render- 
ing the  decision. 

190.  Judgment  Roll. — If  the  transcript  does  not  contain  all  the 
the  judgment  roll,  but  contains  all  that  is  necessary,  the  defect  is  waived 
by  stipulation  that  it  contains  all  that  is  necessary  for  the  purpose  of 
the  appeal.  (Solomon  v.  Reese,  34  CaL  28.)  But  the  transcript 
should  always  contain  enough  of  the  record  of  the  court  below  to  fully 
present  the  question,  and  show  the  materiality  of  the  point  relied  on  to 
reverse  the  judgment  or  order;  and  generally,  whenever  a  pleading  or 
other  paper  has  been  necessarily  used  on  the  hearing  of  the  court  be- 
low, a  copy  of  the  pleading  or  an  agreed  statement  of  the  contents  of 
so  much,  at  least,  as  is  relevant  to  the  point  in  issue,  should  be  fur- 
nished in  the  transcript.  (McQuadez;.  Whaley,  29  CaL  614.)  The  fact 
that  a  record  is  erroneous  in  stating  that  the  parties  waived  a  jury  can- 
not be  shown  by  an  affidavit  of  the  judge  who  tried  the  cause.  Smith 
V.  Brannan,  13  CaL  115. 

191.  Motions. — A  motion  is  no  part  of  a  record,  and  its  indorse- 
ment by  the  Judge  as  *' correct,"  does  not  make  it  so.  Thompson  v. 
Buckenstos,  i   Oregon ,  17. 

192.  New  Tiial. — On  appeal  from  an  order  denying  a  new  trial, 
the  appellant  is  only  required  to  furnish  copies  of  the  notice  of  appeal, 
order  appealed  from,  an^  of  the  papers  used  on  the  hearing  of  the  mo- 
tion. (Wakeman  v,  Coleman,  28  CaL  58.)  Subsequent  decisions 
seem,  however,  to  require  more.  Evidence  of  service  of  the 
notice  of  motion  must  be  contained  in  the  record,  or  it  must  clearly 
appear  that  sen^ice  was  waived.  (Calderwood  v.  Brooks,  Id,  151.) 
The  transcript  must  also  contain  an  authenticated  copy  of  the  pleadings, 
or  an  .agreed  statement  of  their  contents.  (McQuade  z;.  Whaley,  29 
CaL  612.)  Or  such  pleadings,  depositions  and  minutes  as  were  read 
or  referred  to  on  the  hearing,  identified  by  the  certificate  of  the  Judge. 
(Wetherbee  zk  Carroll,  33  CaL  549.)  And  the  affidavits  and  statement 
upon  which  the  motion  was  made.  (Wetherbee  7;.  Carroll,  33  CaL  549.) 
There  is  no  necessity  of  preparing  a  statement  on  appeal,  the  statement 
on  motion  for  new  trial  being  sufficient.  (Loucks  v.  Edmondson,  1 8  CaL 
203.)  It  is  not  necessary,  in  all  cases,  to  bring  up  the  proceedings  in 
full.  A  summary  will,  in  most  cases,  answer  eyery  purpose  on  appeal, 
if  it  be  agreed  to  by  the  attorneys  of  the  parties.  (Todd  v.  Winants, 
36  CaL  129.)    When  the  only  point  is  as  to  whether  the  statement  was 
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filed  in  time,  it  is  not  necessary  to  insert  the  statement  itself  on  the  re 
cord.     Harper  v.  Minor,  27  CaL  109, 

193.  NeTV  Trial. — If  a  new  trial  has  been  denied,  on  the  ground 
that  the  evidence  is  insufficient  to  sustain  the  cause  of  action,  an  authen- 
ticated copy  or  an  agreed  statement  of  the  pleadings  must  be  included 
in  the  transcript.  (McQuade  v,  Whaley,  29  CaL  612;  Wetherbee  v. 
Carroll,  '^'^  CaL  549.)  An  appellate  court  will  not  consider  an  order  on 
motion  for  a  new  trial,  when  the  motion,  judgment,  and  pleadings  are 
only  presented  to  it  by  a  bill  of  exceptions.  (N.  O.  R.R.  Co.  v,  Al- 
britton,  38  Miss,  242.)  An  appeal  was  taken  from  a  judgment  of  non- 
suit, and  an  order  denying  a  motion  for  a  new  trial.  The  transcript  on 
appeal  consisted  of  the  statement  on  motion  for  a  new  trial,  and  a  stip- 
ulation that  said  motion  was  denied,  that  the  appeal  was  duly  taken  and 
perfected,  and  " that  the  foregoing  transcript  is  correct"  Held^  that  in 
the  absence  of  the  pleadings,  or  a  statement  of  the  issues,  this  Court  can- 
not ascertain  whether  the  court  below  erred  in  granting  the  nonsuit, 
and  the  judgment  will  be  affirmed.     Todd  v,  Winants,  36  CaL  129. 

194.  Notice  of  Appeal. — ^The  transcript  must  show  that  notice 
of  appeal  has  been  duly  served  upon  the  other  side.  Franklin  ».  Renier, 
8  CaL  340;  Western  Pacific  R,R.  Co.  v.  Reed,  35  CaL  621;  Carr  v. 
State,  I  Kans,  331. 

195.  Order  after  Judgment. — On  an  appeal  from  an  order 
after  judgment,  the  transcript  should  contain  a  copy  of  the  order  ap- 
pealed from,  and  copies  of  all  papers  used  on  the  hearing.  (Glidden 
V,  Packard,  28  CaL  649.)  And  if  based  on  affidavits  and  other  evi- 
dence, it  must  contain  a  statement  made  and  settled  in  the  mode  pre- 
scribed for  the  making  and  settling  statements  on  appeals  from  final 
judgments.    Wetherbee  v,  Carroll,  33  CaL  549. 

196.  Order  Based  on  Evidence. — When  an  appeal  is  from  an 
order  based  on  evidence  other  than  affidavits,  the  record  consists  of  the 
order  appealed  from  and  a  statement  prepared  and  settled,  containing 
so  much  of  said  evidence  as  is  necessary  to  present  the  points  relied  on. 
(Wetherbee  v,  Carroll,  33  CaL  549.)  The  appellate  court  cannot  re- 
verse a  judgment  for  want  of  sufficient  evidence  to  sustain  the  verdict, 
unless  the  record  shows  that  all  the  material  evidence  is  before  it. 
State  V,  Bonds,  2  Nev,  265. 

J97.    Pleadings. — On  an  appeal  from  a  final  judgment,  the  tran- 
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script  must  contain  a  copy  of  the  pleadings.    (Col.  Pr.  Act,  §  346;  Hart 

V,  Plum,  14  CaL  148.)    Attorneys  may  agree  as  to  the  contents  of  the 

pleadings,  and  introduce  into  the  transcript  such  agreement,  instead  of 

printing  the  entire  pleadings.     [This  course  should  be  pursued  in  all 

-cases  where  no  point  is  made  on  them.]  (McQuade  v.  Whaley,  29  CaL 

61^.)    But  if  an  amended  complaint  or  answer  is  filed,  and  no  question 

:  arises  on  the  original  pleadings,  it  is  not  necessary  to  include  them  in 

the  transcript.    (Marriner  v.  Smith,  27  CaL  649.)    A  statement  of  the 

contents  of  pleadings  not  agreed  to  by  the  opposite  attorney,  or  included 

in  the  settled  statement,  though  placed  in  the  transcript,  constitutes  no 

ipart  of  the  record.     McQuade  v.  Whaley,  29  Cal.  612. 

198.  Separate  Appeals. — ^When  defendants  take  separate 
appeals,  and  sign  distinct  bonds,  one  transcript  will  suffice.  (Baham  zr. 
Langfield,  16  La,  An,  156.)  Where  one  of  the  parties  in  an  action 
appeals,  and  another  party  in  the  same  action  takes  another  and  inde- 
pendent appeal,  neither  party,  in  the  appellate  court,  can  refer  to  the 
transcript  in  the  other  appeal  for  the  facts,  without  a  stipulation  to  that 
effect.  Each  appeal  must  be  heard  on  its  own  record.  Gates  r. 
Walker,  35  CaL  289. 

189.  Statement. — Where  the  transcript  does  not  contain  any 
statement  or  grounds  of  appeal,  and  no  assignments  of  errors  or  brief 
are  filed,  the  appeal  will  be  dismissed.  (Fowler  v,  Harbin,  23  Cal, 
630;  Hoadley  v.  Crow,  22  CaL  265.)  No  portion  of  a  statement  can 
be  omitted,  except  on  stipulation  of  the  other  party.  (Kimball  v,  Sem- 
pie,  31  CaL  657.)  Where  a  copy  of  an  order,  certified  by  the  Clerk, 
sustaining  a  demurrer  to  a  replication,  together  with  the  judgment  roll, 
were  filed,  but  there  was  no  statement  or  bill  of  exceptions,  the  action 
of  the  court  below  on  the  demurrer  could  not  be  reviewed.  Bostwick 
V,  McCorkle,  22  CaL  669.I 

190.  Stipulations. — A  stipulation  signed  by  the  attorneys  of  the 
parties,  that  "  the  foregoing  transcript  is  correct,"  does  no  more  than 
take  the  place  of  the  Clerk's  certificate  that  the  papers  to  which  it  is 
annexed  are  true  copies.  (Todd  v,  Winants,  36  CaL  129.)  It  does 
not  preclude  respondents  from  denying  correctness  or  sufficiency  of  bill 
of  exceptions.  (Wetherbee  v,  Carroll,  33  CaL  549.)  Where  there  is 
in  the  transcript  a  stipulation  by  the  parties  that  "  the  plaintiff  duly  ex- 
cepted "  to  the  "  charges  and  each  part  thereof,"  it  will  be  construed  as 
a  stipulation  that  the  exceptions  were  sufficiently  specified  to  render 
them  available.     Bowman  v.  Cudworth,  31  CaL  148. 
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191.  Undertaking. — ^The  appellant  must  show  that  the  required 
undertaking  on  appeal  has  been  given.  (Bryan  v.  Berry,  8  Cal,  130; 
Wakeman  v.  Coleman,  28  Cal.  58.)  Either  by  introducing  a  copy  of 
the  undertaking;  (Wakeman  v.  Coleman,  28  Cal.  58;)  or  by  stating 
that  an  undertaking  in  due  form  was  filed  within  the  time  prescribed. 
(Wakeman  v.  Coleman,  28  Cal.  58;  Franklin  v.  Reiner,  8  Cai.  340.) 
Or  by  certificate  of  the  Clerk  that  the  undertaking  has  been  filed,  and 
the  time  of  filing  the  same.     Bryan  v.  Beriy,  8  CaL  1 30. 
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191.  Nothing  is  included  in  the  record  of  a  suit 
but  the  judgment  roll.  (Sharp  v.  Daugney,  33  Cal. 
505.)  Such  parts  of  the  judgment  roll  as  are  of  no 
use  for  the  purposes  of  the  appeal  should  be  omitted. 
(Solomon  v.  Reese,  34  Cal.  28.)  Or  such  matters  as 
do  not  tend  in  some  degree  to  illustrate  the  points 
made  on  appeal.  (Estate  of  Boyd,  25  CaL  511.)  A 
judgment  in  another  case,  which  is  not  made  part  of 
the  complaint  or  answer  by  averment,  and  was  not  one 
of  the  papers  on  the  hearing  of  motion  to  grant  or  dis- 
solve an  injunction,  though  printed  in  the  transcript,  is 
no  part  of  the  record.  Sanchez  v.  Carriaga,  31 
Cal.  170. 

192.  When  an  appeal  is  taken  on  the  judgment 
roll  alone,  and  no  statements  made,  a  specification  of 
grounds  of  error  is  not  required  to  be  inserted  in  the 
transcript.  (Hutton  v.  Reed,  25  Cal.  483.)  A  party 
cannot  incorporate  in  his  transcript  ex  parte  affidavits, 
impeaching  the  statement,  and,  after  the  final  submis- 
sion of  the  case,  bring  the  question  before  the  Supreme- 
Court  for  the  first  time  in  his  brief.  Wormouth  v.. 
Gardner,  35  Cal.  227. 
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193.  After  the  record  is  fully  made  up  and  printed, 
and  certified  to  by  the  County  Clerk  of  the  proper 
County,  or  by  the  attorneys,  it  is  called  the  transcript, 
and  upon  a  deposit  of  twenty-five  dollars  with  the 
Clerk  of  the  Supreme  Court,  it  is  filed,  and  the  case 
goes  regularly  on  the  calendar  of  that  Court,  and  is 
called  in  its  order  at  the  next  term  thereafter.  Generally 
the  causes  in  the  Supreme  Court  are  submitted  on 
briefs^  and  it  is  deemed  the  better  practice  to  do  so, 
unless  the  case  involve  some  new  or  important  prin- 
ciple, and  even  then  an  oral  argument,  however  able  or 
convincing,  is  necessarily  forgotten  before  the  case  is 
taken  up  to  be  decided  by  the  Court,  as  months  often 
elapse  before  it  can  be  reached  in  its  order.  To  under- 
stand the  practice  in  the  Supreme  Court  of  our  own 
State,  as  well  as  of  the  highest  courts  in  any  of  the 
other  States,  a  full  knowledge  of  the  rules  of  such 
courts  must  be  acquired.  This  is  especially  important 
in  the  practice  in  the  United  States  District,  Circuit, 
and  Supreme  Courts. 

194.  Where  no  briefs  are  filed  within  the  time 
specified,  when  the  cause  is  submitted  on  briefs  to  be 
filed,  and  the  transcript  contains  no  assignment  of  error, 
judgment  will  be  affirmed.  (Hutton  v.  Reed,  25  Col. 
483;  Holm  V.  Roach,  25  CcU.  37;  Edmondson  v.  Ala- 
meda Co.,  24  CaL  349;  Hickinbotham  v.  Monroe,  2%  Id. 
489.)  As  to  the  time  of  filing  briefs  and  the  practice 
thereon,  consult  {CaL  Sup.  Ct.  Rule  ii.)  If  the  appel- 
lant insists  in  his  brief  that  the  respondent  must  recover 
the  whole  amount  sued  for  or  nothing,  the  Court  will 
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not  decide  whether  the  judgment  was  entered  fpr  a 
proper  sum.  (Moore  v.  Murdock,  26  Cal.  5 14-)  While 
the  uncontradicted  statements  of  counsel  in  his  brief  can- 
not be  taken  as  part  of  the  record,  still  they  may  be 
referred  to  as  tending  to  show  that  the  inference  drawn 
from  a  record  is  not  unfounded.  Hood  v.  Hamilton, 
33  Cal.  698. 

195.  Points  should  be  made  by  appellant  in  his 
opening  brief.  (Hihn  v.  Courtis,  31  Cal.  398;  Kelly 
V.  McCormick,  28  N.V.  318.)  And  if  not  made  within 
the  time  prescribed,  the  judgment  will  be  affirmed, 
(Hickinbotham  v.  Monroe,  28  Cal.  489;  Glass  v. 
McAllister,  31  N.V.  50;  Kelly  v.  McCormick,  2S  N.V. 
318.)  The  points  of  counsel  should  be  consistent  with 
each  other.  Counsel  cannot  claim  there  was  a  bill  of 
sale,  and  then  insist  that  the  bill  of  sale  was  void. 
Patterson  v.  Keystone  Min.  Co.,  30  Cal.  360. 

ERRORS    IN   THE   RECORD,    HOW   AMENDED. 

196.  Errors  in  dates,  in  copies  of  documents,  in  the 
description  of  premises  taken  for  conveyances,  and  the 
like,  can  be  corrected  by  a  re-settlement;  and  upon 
proper  showing,  made  before  argument,  the  Supreme 
Court  may  send  the  record  back  to  the  court  below  for 
that  purpose.  So,  where  the  errors  are  admitted. 
(People  V.  Romero,  18  Cal.  89.)  And  irrelevant  por- 
tions of  the  case  may  be  stricken  out,  or  matter  improp- 
erly inserted.  (Smith  v.  Grant,  15  N.V.  590;  Brown 
V.  Saratoga  R.R.  Co.,  18  ^.1^.495.)  But  the  Supreme 
Court  cannot  amend  a  complaint  so  as  to  make  it  cor- 
respond with  the  verdict.  (Hooper  v.  Wells,  27  Cal. 
311.)     Motion  for  amendment  after  return  filed  should 
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be  made  to  the  Court  of  Appeals  in  the  first  instance. 
(Adams  v.  Bush  (No.  3),  2  Abb.  Pr.  118.)  But  a 
mere  clerical  error  in  a  judgment,  not  affecting  the 
appellant,  can  be  corrected,  and  is  not  ground  for 
reversal.     Anderson  v.  Parker,  6  Cal.  197. 

197.  If  no  motion  is  made  in  the  court  below  to 
correct  a  clerical  error  disclosed  by  the  pleadings,  the 
error  will  be  corrected  in  the  Supreme  Court  at  appel- 
lant s  costs.  (Tryon  v.  Sutton,  13  CaL  490.)  The 
appellate  court  may  order  a  document  to  be  inserted 
in  or  stricken  from  the  transcript  in  order  to  perfect  it, 
but  it  cannot  amend  the  document  itself.  Bonds  v. 
Hickman,  29  CaL  460. 

ARGUMENT   OF   COUNSEL. 

190.  No  more  than  two  counsels  on  a  side  will  be 
heard  upon  the  argument,  except  in  peculiar  and 
important  cases.  {CaL  Sup.  CL  Rule  xviii.)  The 
counsel  for  the  appellant  shall  be  entitled  to  open  and 
close  the  argument.  {Cal.  Sup.  Ct.  Rule  x\iii.;  Ben- 
ham  V.  Rowe,  2  CaL  387.)  Arguments  will  be  heard 
only  four  days  during  each  week  of  the  term.  Cal. 
Sup.  Ct.  Rule  XXXV. ;   but  see  new  rules. 

199.  The  appellant  is  confined  in  his  argument  to 
the  objections  urged  in  the  court  below.  Clarke  v. 
Huber,  25  Cal.  593;  Edgerton  v.  Thomas,  5  Seld.  40; 
Belknap  v.  Seeley,  4  Kern.  143;  Durgin  v.  Ireland,  Id. 
322;  Codd  V.  Rathbone,  if^  N.Y.  37;  Savage  v.  Cook, 
17  Abb.  Pr.  403;  Stewart  v.  Smith,   14  Abb.  Pr.  75. 

200.  The  respondent  may  suggest  any  ground  to 
show  that  the  ruling  of  the  court  below  was  right, 
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whether  the  grounds  suggested  were  advanced  in  the 
court  below  or  not.  (Clark  v.  Huber,  35  Cal.  593.)  Or 
he  may  insist  on  a  point  properly  presented,  although  it 
was  not  urged  in  the  trial  of  the  cause.  (Kidd  v.  Tem- 
ple, 22  Id.  255.)  When  counsel  assume  a  certain  prin- 
ciple advanced  as  correct  law,  and  the  Court  decides 
the  case  upon  this  assumption,  without  discussing  its 
correctness,  the  opinion  is  not  authority  that  such 
assumption  is  correct  law.  Downer  v.  Palmer,  31 
Id.  500. 

OBJECTIONS   TO    THE    TRANSCRIPT. 

201.  Exceptions  or  objections  to  the  transcript,  or 
statement,  the  bond  or  undertaking  on  appeal,  the  no- 
tice of  appeal  or  its  service,  or  any  technical  objection 
or  exception  to  the  record,  affecting  the  right  of  the  ap- 
pellant to  be  heard  on  the  points  of  error  assigned, 
must  be  taken,  and  noted  in  the  printed  points  of  respond- 
ent required  to  be  filed  and  served  under  the  rules  of  the 
Supreme  Court.  ( CaL  Sup.  Ct.  Rule  xiii.)  So  of  the 
objection  that  it  does  not  contain  all  that  is  required  by 
Section  346  of  the  California  Practice  Act.  Solomon  v. 
Reese,  34  Cal.  28. 

202.  The  objection  that  it  does  not  appear  in  the 
transcript  when  the  statement  or  motion  for  new  trial 
was  filed  in  the  court  below,  must  be  made  in  the  Su- 
preme Court,  before  a  submission  of  the  case  on  the 
merits,  or  it  will  be  deemed  waived.  (Ross  v.  Road- 
house,  35  Cal.  580.)  If  a  case  is  submitted  on  its  mer- 
its by  consent  of  counsel,  the  submission,  even  if  made 
before  the  day  the  case  is  set  for  argument,  is  a  waiver 

•  of  technical  objections  to  the  transcript.     St.  John  v. 
Kidd,  26  Id.  263. 
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203.  If  the  transcript  cannot  be  made  out,  by  rea- 
son of  the  loss  of  a  portion  of  the  records  of  the  case, 
it  is  the  duty  of  the  appellant  to  move  the  court  below, 
at  the  earliest  possible  time,  to  supply  the  lost  papers 
by  some,  means  under  its  control.  (Buckman  v.  Whit- 
ney, 24  CaL  267.)  By  copies  from  the  original.  {Id.; 
Same  Case,  28  Id.  555.)  That  the  transcript  of  a  record 
in  a  case  on  appeal  is  incomplete  cannot  be  shown  by 
certificate  of  the  Clerk.  The  '^Grapeshot,"  7  Wall. 
US.  563. 

204.  In  case  of  a  stipulation  of  attorneys,  that  "the 
foregoing  transcript  is  correct,"  the  respondent's  objec- 
tions to  the  sufficiency  of  the  transcript  are  not  waived 
by  his  failing  to  take  exception  thereto,  according  to 
Rule  xiii.  of  this  Court.  (Todd  v.  Winants,  36  CaL 
1 29.)  On  an  appeal  from  a  judgment  by  default  against 
a  non-resident,  an  objection  that  the  record  does  not 
contain  the  affidavit  on  which  an  attachment  in  the  suit 
issued  is  not  well  taken.  (Dow  v.  Whitman,  36  Ala. 
604.)  If  a  part  of  the  judgment  appealed  from  is  omit- 
ted in  the  record,  the  Supreme  Court  may  require  it  to 
be  supplied  on  the  suggestion  of  the  diminution  of 
the  record.     McGarrahan  v.  Maxwell,  28  Cal.  75. 

205.  Or  the  appellant  may  suggest  a  diminution  of 
the  record,  and  obtain  an  order  directing  the  clerk  of 
the  court  below  to  certify  a  copy  of  the  undertaking 
not  shown  by  the  transcript  to  have  been  filed.  (Wake- 
man  V.  Coleman,  28  Cal.  58.)  The  fact  that  the  record 
is  erroneous  cannot  be  shown  by  an  affidavit  of  the 
judge  who  tried  the  cause.  (Smith  v.  Brannan,  i^Id. 
107.)  As  to  the  practice  in  correcting  errors  or  defects  • 
in  the  transcript,  see  {Cal.  Sup.  Ct.  Rule  xii.;  see  Mc- 
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Gregor  v.  Comstock,  19  jV.K  581.)  It  will  require  a 
strong  showing  to  justify  the  Court,  to  permit  additions 
to  the  transcript,  of  matters  before  deliberately  omitted. 
(Ketchum  v.  Crippen,  31  CaL  365.)  The  Supreme 
Court  has  no  authority  to  correct  the  records  in  the 
lower  courts.  Applications  to  correct  errors  in  the  rec- 
ords of  district  courts,  if  any  exist,  must  be  made  in 
lower  courts.     Boston  v.  Haynes,  31  Id.  107. 

206.  Where  there  is  a  substantial  defect  in  the 
appeal,  the  objection  may  be  taken  at  any  time  before 
judgment.  (8  Pet.  526;  7  Pet.  399;  Wilson  v.  Life  and 
Fire  Ins.  Co.,  12  Pet.  U.S.  140.)  If  the  defect  of  juris- 
diction appear  on  the  transcript,  it  cannot  be  cured  by 
amendment,  as  consent  of  parties  will  not  confer  juris- 
diction in  appeal.  (19  How.  U.S.  200;  Montgomery  v. 
Anderson,  21  How.  U.S.  286;  Ballance  v.  Forsyth,  Id. 
389.)  But  when  a  case  is  brought  up  on  appeal  for  the 
second  time,  it  is  too  late  to  object  that  the  Court  had  not 
jurisdiction  to  try  the  first  appeal.  Washington  Bridge 
Co.  V.  Stewart,  3  How.  U.S.  ^ly,  Sizer  v.  Many,  16  Id. 
98;  Himley  v.  Rose,  5  Cranch,  313;  Boyce  v.  Grundy, 
9  Pet.  290;  compare  The  ** Santa  Maria,*'  10  Wheat. i^'^^i. 

DISMISSAL    OF   APPEAL. 

207.  If  the  transcript  of  the  record  be  not  filed 
within  the  time  prescribed,  the  appeal  may  be  dismissed, 
on  motion  during  the  first  week  of  the  term,  without 
notice,  and  the  production  and  offer  to  file  the  record 
shall  not  be  a  sufficient  answer  to  such  motion,  and 
unless  the  cause  be  restored  during  the  same  term  the 
dismissal  shall  be  final.  i^Cal.  Sup.  Ct.  Rule  iii.)  For 
proceedings  on  motion  to  dismiss,  consult  (6W.  Sup. 
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Ct.  Rule  IV.)  An  appeal  will  be  dismissed  in  certain 
cases  where  documents  ofifered  in  eviaence  below  are 
not  found  in  the  record.  (Hall  v.  Beggs,  17  La.  An. 
30.)  Or  for  want  of  assignment  of  errors,  (Brooks  v. 
Townsend,  4  CaL  286.)  But  if  the  order  of  dismissal 
is  procured  by  any  fraud  or  imposition  practiced  on  the 
Court  or  the  opposite  party,  the  Supreme  Court  will 
recall  the  remittitur,  stay  the  proceedings,  and  assert  its 
jurisdiction,  even  after  the  adjournment  of  the  term. 
Rowland  v.  Kreyenhagen,  24  Cat.  52;  Martinez  v.  Gal- 
lardo,  5  Cat.  155. 

208.  No  appeal  shall  be  dismissed  for  insufficiency 
of  the  notice  of  appeal  or  undertaking  thereon,  provided 
that  a  good  and  sufficient  undertaking,  approved  by  a 
judge  of  the  Supreme  Court,  be  filed  in  the  Supreme 
Court  before  the  hearing,  upon  motion  to  dismiss  the 
appeal,  and  upon  the  payment  of  such  reasonable  costs 
as  the  Court  may  adjudge;  provided,  that  the  re- 
spondent shall  not  be  delayed,  but  may  move  when  the 
cause  is  regularly  called  for  the  deposition  or  dismissal 
of  the  same,  if  such  undertaking  be  not  given.  {Laws 
of  CaL,  1 36 1,  p.  589.)  So,  in  case  the  filing  of  notice  of 
appeal  did  not  precede  the  filing  of  the  undertaking  on 
appeal.  (Dooling  z^.  Moore,  19  CaL  81.)  Or  because 
the  undertaking  was  not  filed  within  five  days  after 
notice  of  appeal  filed.     Gordon  v.  Wansey,  19  Cal.  82. 

209.  Where  the  appellant's  appeal  has  been  imper- 
fectly made  or  settled,  it  will  be,  on  motion,  dismissed. 
(Livingston  v.  Radcliff,  2  Comst.  189;  Sturgis  v.  Merry, 
2  Comst.  189;  King  v.  Dennis,  Id.  189;  Colie  v.  Brown, 
I  N.Y.  Code  R.  416;  Hunt  v.  Bloomer,  3  Kern,  341; 
Johnson  v.  Whitlock,  Id.  344;  Zabriskie  v.  Smith,  i  Id. 
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480.)  Or  where  the  appeal  is  defective  for  want  of 
jurisdiction.  (Pugsley  v^  Kesselbergh,  6  Seld^  420; 
Wiggins  V.  Tallmadge,  7  How.  Pr.  404;  Lalliette  v. 
Van  Keuren,  Id.  409.)  Or  where  the  order  or  decree 
appealed  from  is  unappealable.  (Smith  v.  White,  23 
N.Y.  572;  Moore  v.  Westervelt,  i  N.Y.  Code  R.  415; 
Wait  V.  Van  Allen,  22  NrY.  319;  Genin  v.  Tompson,  i 
N.Y.  Code  R.  415;  Ely  v.  Holton,  15  N.Y.  595; 
McAllister  v.  Albion  Plank  R.  Co.,  6  Seldy  353;  Matter 
of  Canal  and  Walker  Sts.,  2  Kern.  406;  N.Y.  Cent. 
R.R.  Co.  V.  Marvin,  i  Id.  276;  Adams  v.  Fox,  27 
N.Y.  640;  Wiggins  v.  Tallmadge,  7  How.  Pr.  404; 
Lahens  v.  Fielden,  15  Abb.  Pr.  177.)  Or  where  the 
appeal  is  brought  too  late,  or  prematurely.  (B'k  of 
Geneva  v.  Hotchkiss,  5  How.  Pr.  478;  Wells  v.  Dan- 
forth,  7  How.  Pr.  197;  Woolen  Manf.  Co.  v.  Townsend, 
I  N.Y.  Code  R.  415;  McMahon  v.  Harrison,  5  How. 
Pr.  360;  Mills  V.  Shult,  2  E.  D.  Smith,  139.)  Or 
where  no  regular  case  is  presented.  Westcott  v.  Thomp- 
son, 16  N.Y.  613;  Hunt  V.  Bloomer,  13  N.Y.  341; 
Johnson  v.  Whitlock,  13  N.Y.  344;  Otis  v.  Spencer, 
supra;  IngersoU  v.  Bostwick,  22  N.Y.  425. 

210.  Where  an  appeal  originally  good  is  lost  by  the 
change  in  the  law,  it  will  be  dismissed  on  motion. 
(Gale  V.  Wells,  7  How.  Pr.  191;  Porter  v.  Jones,  Id. 
192.)  Or  where  an  appeal  is  brought  in  bad  faith,  or 
in  violation  of  a  stipulation.  (Townsend  v.  Masterson 
Stone  Dressing  Co.,  15  N.Y.  587.)  Or  where,  pend- 
ing the  appeal,  the  controversy  had  been  settled, 
(Shank  v.  Shoemaker,  \%  N.Y.  489;  Smith  v.  Hart,  11 
How.  Pr.  203.)  Or  where,  by  enforcement  of  a  portion 
of  the  judgment,  appellant  had  waived  his  right  to 
appeal.     (Bennett  v.  Van  Syckel,  18  iVIK  481.)     Or 
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where  appellant  has  no  right  to  appeal  at  all.  (Matter 
of  Bristol,  1 6  Abb.  Pr.  397.)  But  that  appellant  has  no 
interest  in  the  subject  matter  of  the  suit  is  no  ground 
for  dismissal,  even  on  a  second  appeal  after  judgment 
reversed.     Ricketson  v.  Compton,  23  CaL  636. 

211.  In  case  of  a  second  appeal,  where  the  costs  of 
the  first  appeal  have  not  been  paid,  appeal  will  be  dis- 
missed. (Dresser  v.  Brooks,  5  How.  Pr.  75.)  Or 
where  the  appellant  does  not  furnish  the  papers  neces- 
sary to  inform  the  Court  of  the  nature  of  the  appeal. 
(Sun  Mut.  Ins.  Co.  v.  D wight,  i  Hilt.  50.)  Or  where 
the  appeal  book,  in  any  way,  fails  to  show  matters 
which  the  Court  can  review.  Westcott  v.  Thompson, 
16  N.Y.  613;  Livingston  v.  Radcliffe,  2  N,Y.  189; 
Sturgis  V.  Merry,  Id.  190;  King  v.  Dennis,  Id.  191; 
Lahens  v.  Plelden,  15  Abb.  Pr.  177.)  As  from  want  of 
exceptions.  Hunt  v.  Bloomer,  13  N.Y.  341;  Colie  v. 
Brown,  N.Y.  Code  R.  \\t\  Cheesebrough  v.  Agate,  26 
Barb.  603;  7  Abb.  Pr.  32. 

212.  Where  appellant  has  failed  to  file  a  transcript 
of  the  record  showing  that  an  appeal  has  been  perfected, 
appeal  will  be  dismissed,  with  ten  per  cent,  costs. 
(Pacheco  v.  Bernal,  2  CaL  150;  Buckley  v,  Stebbins,  2 
Cal.  849.)  Fifteen  per  cent,  awarded  in  (De  Witt 
V.  Porter,  13  Cal.  171.)  Twenty  per  cent,  in  (Nicker- 
son  V.  CaL  Stage  Co.,  10  Cal.  520.)  On  an  appeal 
from  an  order  denying  a  new  trial,  appellant  failing  to 
furnish  Supreme  Court  with  a  copy  of  the  papers  used 
on  hearing  the  motion,  appeal  will  be  dismissed  on 
motion.     Bodley  v,  Ferguson,  25  Cal.  584. 

2 1 3.  On  motion  to  dismiss  an  appeal,  on  the  ground 
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that  an  undertaking  on  appeal  is  not  shown  in  the  tran- 
script, appellant  may  suggest  a  diminution  of  the  record, 
and  obtain  an  order  directing  the  Clerk  of  the  court 
below  to  certify  a  copy  of  the  undertaking  to  the  appel- 
late court.  (Wakeman  v.  Coleman,  28  CaL  58;  Gordon 
V,  Wansey,  19  CaL  82.)  Where  the  undertaking  is 
sufficient  to  render  the  appeal  effectual,  but  is  not  suffi- 
cient to  operate  as  a  stay,  respondent  may  move  for 
leave  to  proceed  in  the  judgment,  but  not  to  dismiss  the 
appeal.  (Dobbins  v.  Dollarhide,  15  CaL  374.)  Where 
an  appeal  has  been  dismissed  for  want  of  a  proper  bond, 
and  no  final  judgment  rendered,  a  second  appeal  can  be 
taken.     Martinez  z^.  Gallardo,  5  CaL  155. 

214.  A  motion  to  dismiss  an  appeal,  on  the  ground 
that  the  transcript  was  not  filed  within  the  time  required 
by  the  California  Superior  Court  Rules,  is  too  late  after 
the  case  has  been  submitted.  (Cook  v.  Klink,  8  CaL 
347.)  A  dismissal  of  an  appeal,  from  failure  to  file  the 
record  within  the  time  required,  is  not  an  affirmance  of 
the  judgment.  (United  States  z'.  Gomez,  23  How  U.S. 
326.)  If  the  appellant  neglects  to  file  a  brief  within  the 
time  fixed,  and  the  transcript  contains  no  assignment  of 
errors,  except  the  general  one  that  the  order  or  judg- 
ment apppealed  from  is  not  warranted  by  the  evidence, 
the  appeal,  on  motion,  will  be  dismissed.  Williams  v. 
Hall,  24  CaL  156.  / 

315.  An  appeal  will  be  dismissed  if  a  copy  of  the 
notice  of  appeal  is  served  before  the  day  on  which  the 
original  is  filed.  (Buffendeau  v.  Edmondson,  24  CaL 
94.)  On  an  appeal  from  decrees  in  two  causes  relating 
to  matters  which  should  be  adjusted  in  one  suit,  the 
Court  remitted  one  bill  and  dismissed  the  other.    (Wing 
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V.  Huntington,  Seld.  Notes^  No.  5,  38.)  Where  a  party 
appeals  from  a  judgment  after  it  has  been  vacated  and 
set  aside  by  an  order  granting  a  new  trial,  the  appeal 
will  be  dismissed.     Dowling  v.  Moore,  1 9  CcU,  81. 

216.  Where  it  was  apparent  that  the  appeal  was 
taken  simply  for  delay,  five  per  cent,  upon  the  judg- 
ment was  awarded  to  respondent  as  damages.  (Lehane 
V.  Keys,  2  Nev.  361.)  Though  mere  delay  is  no  ground 
for  dismissal  on  appeal.  (Dey  v.  Walton,  2  Hill^  403.) 
Nor  that  an  appeal  is  sham  and  frivolous.  (Rick- 
etson  V.  Compton,  23  CaL  636;  Dey  v.  Walton,  2  HilL 
403;  Rogers  v.  Hoosack,  5  Id.  521.)  Appeal  will  not 
be  dismissed  for  clerical  errors  in  the  record.  (Adams 
V.  Law,  16  How.  U.S.  144.)  Nor  because  the  security 
was  not  sufficient  to  entitle  the  party  to  a  supersedeas. 
(Hudgins  v.  Kemp,  18  How.  U.S.  530;  Anson  v.  Blue 
Ridge  R.R.  Co.,  23  Id.  i.)  But  if  the  appellant  has 
become  possessed  of  all  the  appellee's  interest,  appeal 
will  be  dismissed.  Cleveland  v.  Chamberlain,  i 
Black.  419. 

217.  A  motion  to  dismiss  an  appeal  may  be  made 
by  either  party.  (Lanman  v.  Lewiston  R.R.  Co.,  18 
N.Y.  493;  Porter  v.  Jones,  7  How.  Pr.  192;  Warren  v. 
Eddy,  13  Abb.  Pr.  28;  32  Barb.  664.)  But  an  order 
obtained  by  appellant  is  imperative  until  costs  thereby 
imposed  are  paid.  Burnet  v.  Harkness,  4  How. 
Pr.  158. 

DISMISSAL,    EFFECT   OF. 

« 

218.  Dismissal  for  want  of  prosecution  operates  as 
an  affirmance  of  the  judgment,  within  the  Statute  rela- 
tive to  undertakings  on  appeal,  unless  the  order  of  dis- 
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missal  be  vacated  during  the  term.  (Karth  v.  Light, 
15  CaL  324;  Rowland  v.  Kreyenhagen,  24  Id.  52; 
Chamberlin  z/.  Reed,  16 /</.  207.)  Or  where  the  dis- 
missal is  on  the  merits.  (Karth  v.  Light,  15  CaL  324.) 
Where  the  dismissal  has  been  made  upon  some  tech- 
nical defect  in  the  notice  of  appeal,  or  the  undertaking, 
or  the  like,  it  is  not  a  bar.  (Karth  v.  Light,  15  CaL 
324.)  It  has  been  held  that  after  the  dismissal  of  an 
appeal,  the  appellate  court  loses  all  jurisdiction  in  the 
case.  It  stands  in  the  same  situation  it  did  before  the 
appeal  was  prayed.  •    Maxwell  v.  Williams,  Hempst.  1 72. 

REINSTATEMENT. 

219.  When  an  appeal  has  been  dismissed,  the  ap- 
pellate court  may,,  upon  good  cause  shown,  reinstate  it 
upon  motion.  (The  "Palmyra,"  12  Wheat.  1;  Bank  of 
U.S.  V.  Swan,  3  PeL  U.S.  68.)  But  if  dismissed  for 
want  of  jurisdiction  as  to  amount  in  controversy,  affida- 
vits of  its  value  come  too  late.  (Richmond  v.  City  of 
Milwaukie,  21  How.  U.S.  391.)  In  appeals,  no  other 
or  different  issues  than  those  upon  which  judgment  was 
rendered  can  be  heard  in  the  appellate  court.  Cain 
V.  Harden,  i  Oregon^  360. 

220.  A  case  dismised  may  be  restored  during  the 
same  term  upon  good  cause  shown,  on  notice  to  the 
opposite  party,  and  unless  so  restored,  dismissal  shall 
be  final  and  a  bar  to  any  other  appeal.  (See  Rules 
CaL  Sup.  CL;  Stack  v.  Barnes,  2  CaL  16;  Haight  v. 
Gay,  8  CaL  297.)  It  will  not  be  restored  unless  the 
appellant  shall  make  it  appear,  not  only  that  there  has 
been  no  want  of  diligence  on  his  part,  but  that,  at  least 
in  the  opinion  of  his  counsel,  the  appeal  has  been  taken 
in  good  faith,  and   that  there  are   substantial   errors  in 

46 
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the  record  which  ought  to  be  corrected  by  the  Supreme 
Court.  (Hagar  v.  Mead,  25  Cal.  599.)  A  case  will  be 
reinstated  where  fraud  or  imposition  has  been  used  in 
procuring  its  dismissal.  Rowland  v.  Kregenhagen,  24 
CaL  52. 

WHAT   WILL   BE   REVIEWED. 

221.  Only  the  grounds  specified  in  the  court  below 
will  be  considered  on  appeal.  (Meakings  v.  Cromwell, 
5  iV.K  (i  Seld.^  136;  Tattersall  v.  Hass,  i  Hilt.  56; 
Parsons  v.  Desbrow,  i  E.D.  Smithy  547;  Dunham  v. 
Simmons,  3  Hilly  609;  Durgin  v.  Ireland,  14  A^.  K  322; 
Barber  v.  Rose,  5  Hill^  76;  Edgerton  v.  Thomas,  9 
N.  Y.  40.)  The  right  to  review  errors  on  appeal  is  the 
same  in  cases  at  law  and  cases  in  equity.  Hallock  v. 
Jaudin,  34  CaL  167. 

222.  Errors  In  Judgment  Roll.— The  Supreme  Court  will 
take  notice  of  errors  appearing  in  the  judgment  roll,  even  if  not  named 
in  the  specification  of  errors  in  the  statement.  (Sharp  v,  Daugney, 
33  CaL  505.)  But  not  minor  errors,  if  on  the  whole  record  the  decree 
be  right.  (Goode  v.  Smith,  13  CaL  81.)  On  an  appeal  from  the 
judgment,  where  there  is  no  statement,  the  appellate  court  will  only 
consider  matters  appearing  in  the  judgment  roll.  (Harper  v.  Minor, 
27  CaL  107.)  And  from  an  order  sustaining  or  overruling  a  demur- 
rer. (Burgoyne  v.  Holmes,  3  CaL  50;  Moraga  v,  Emeric,  4  Id,  308; 
Moulton  V,  Ellmaker,  30  /c/.  527.)  But  the  Court  cannot  review  an 
order  refusing  to  dissolve  an  attachment.  Alexander  v,  Fritts,  24 
Cal\  447. 

223.  Errors  in  Law. — Errors  in  law  will  be  reviewed  in  the 
appellate  court,  although  a  new  trial  was  not  asked.  (Brown  v,  Tolles;, 
7  CaL  399.)  If  no  errors  are  assigned  in  the  record,  the  appellate 
court  will  only  review  the  judgment  roll.  (Millard  v,  Hathaway  it  aLy 
zf  Id,  119, 1 37.)  They  may  be  reviewed  on  a  bill  of  exceptions.  (Mc- 
Cartney z;.  Fitz  Heni}',  16  CaL  184;  Collier  v,  Corbett,  15  /</.  183; 
Walls  V.  Preston,  25  Id.  59.)    It  has  been  held  that,  on  the  entire  ab- 
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sence  of  a  written  decision  of  the  Judge,  a  referee  trying  a  cause  with- 
out a  jury  may  be  an  error  reviewable  on  appeal.  (Russell  v.  Arma- 
dor,  2  CaL  305;  Ragan  v,  McCoy,  26  Mo,  166;  Sutter  v,  Streft,  21  Id, 
157;  Bates  V,  Bower,  17  Id,  550.)  The  question  whether  judgpuent 
should  be  reversed  for  this  error  was  raised,  but  not  decided,  in  (Par- 
sons V.  Suydam,  3  E.D,  Smt'/h,  276;  Sands  v.  Church,  6  A^,K  347.) 
The  failure  of  the  Judge  to  specify  in  his  decision  the  relief  granted 
or  the  determination  of  the  action  is  an  error  reviewable  on  appeal 
from  the  judgment.  (Chamberlain  v.  Dempsey,  14  Add.  Pr,  241.) 
When  a  motion  is  granted  in  the  court  below,  entirely  upon  alleged 
errors  of  law,  the  Supreme  Court  will  review  the  action  of  the  court 
below  as  in  other  cases.     O'Brien  v,  Brady,  23  Cal,  243. 

5224.  Errors  in  the  Rulings. — The  errors  in  the  rulings  of  the 
Court  in  the  progress  of  the  trial  are  subject  to  review,  when  the  excep- 
tions are  preserved  by  bill  of  exceptions,  or  brought  up  in  a  statement 
on  appeal;  (Carpentier  v,  Williamson,  25  Cai,  154;)  although  no 
motion  for  a  new  trial  is  made  or  overruled.  (Soule  v,  Dawes,  6  Cal, 
473;  Allen  V,  Hill,  16  Cal,  117.)  Where  the  questions  in  a  case  arise 
upon  motion  for  nonsuit,  and  upon  the  action  of  the  Court  in  giving 
and  refusing  instructions,  a  motion  for  new  trial  is  unnecessaiy.  Sulli- 
van V,  Cary,  17  Cal,  80;  Darst  v.  Rush,  14  Cal,  81. 

225.  Evidence. — The  Supreme  Court  will  look  at  the  evidence 
so  far  only  as  to  see  the  relevancy  of  the  exceptions  taken  during  the 
trial.  (Carpentier  v,  Williamson,  25  Cal,  154.)  On  appeal  from  an 
order  granting  or  refusing  a  new  trial,  the  Supreme  Court  always  re- 
views the  evidence,  if  the  point  is  made  that  the  verdict  is  contrary  to 
the  evidence.  (Rice  v,  Cunningham,  29  Cal,  492.)  But  in  an  equity 
case  submitted  by  the  Court  to  a  jury,  the  appellate  court  will^  not  re- 
view the  testimony,  if  any  proof  sustains  the  verdict  and  judgment. 
Pfeiffer  v.  Reihn,  13  Cal,  643. 

226.  Faots. — The  Court  will  review  the  facts  of  a  case  only  to 
see  if  there  is  a  substantial  conflict  of  evidence.  (Ricez;.  Cunningham,  29 
Cal,  492 ;  Crook  v.  Forsyth,  30  Cal,  662 ;  Wilkinson  v.  Parrott,  32  /</.  102 ; 
Hardenbergh  v.  Bacon,  33  Id,  356;  Hall  v.  Bark  "Emily  Banning,"  Id, 
522;  Wendt  V,  Ross,  Id,  650.)  But  on  appeal  from  orders  determin- 
ing the  action  and  preventing  a  final  judgment,  questions  of  fact  are 
reviewable.  (Bates  v.  Voorhies,  20  N,K  525.)  But  the  Supreme 
Court  cannot  examine  the  evidence  for  the  purpose  of  finding  a  fact. 
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Ellis  V,  Jeans,  26  CaL  275;  Carpentier  v.  Gardener,  29  Id.  160;  see 
Pos/,  Note  237. 

5227.  From  Final  Judgment. — On  an  appeal  from  a  final  judg- 
ment, the  Supreme  Court  may  review  such  intermediate  orders  as  in- 
volve the  merits.  {Cai.  Pr,  Ac/,  §  344;  Hihn  v.  Peck,  30  CaL  280.) 
It  may  review  an  order  overruling  an  exception  to  the  report  of  a  ref- 
eree, taken  on  the  alleged  ground  that  the  report  did  not  find  the  facts 
as  required  by  the  order  of  reference.  (Hihn  v.  Peck,  30  Cai.  280.) 
Or  the  original  order  of  reference,  in  a  suit  on  an  acounting.  (Wing 
V.  Huntington,  Se/d.  No/es,  1853,  p.  38.)  Or  any  intermediate  order 
involving  the  merits.  (Atwood  v.  Small,  6  Clarke  €tf  Fin,  z^z.)  But 
an  order  denying  a  new  trial  cannot  be  reviewed  on  an  appeal  from  a 
final  judgment.     Hihn  v.  Peck,  30  CaL  280. 

228.  From  Final  Judgment. — ^An  appeal  from  a  final  judg- 
ment includes  an  appeal  from  an  injunction.  (McGarrahan  v.  Max- 
well, 28  CaL  75.)  And  from  an  order  denying  a  motion  to  re-tax 
costs.  (Levy  v,  Getleson,  27  CaL  685;  Lusky  ».  Davis,  33  CaL  677.) 
Or  an  order  adding  a  new  party  plaintiff.  (Davis  v.  Mayor  of  N.Y., 
14  N,y,  526.)  Or  an  order  for  judgment  on  demurrer.  (Hollisier  Bk. 
of  Buffalo  V.  Vail,  15  N.F.  593;  Paddock  v.  Sringfield  Fire  and  Mar. 
Ins.  Co.,  2  Kern,  591;  Ford  v.  David,  12  J/ow,  Pr,  193;  3  Add,  Pr. 
385;  5  Duer,  684.)  Or  an  interlocutory  decree,  in  an  action  for  an  ac- 
counting, declaring  the  rights  of  parties,  and  ordering  a  reference. 
(Wing  V,  Huntington,  5  Seid.  No.  38.)  Or  an  order  striking  out  a 
material  part  of  defendant's  answer.  (Cowles  v.  Cowles,  9  J/cw.  Pr. 
361.)  An  Older  dismissing  an  attachment,  if  the  appeal  is  also  taken 
from  such  order.     W^illiams  v.  Glasgow,  i  Aev.  533. 

229.  Orders. — Orders  affecting  a  substantial  right  may  be  re- 
viewed. (Railroad  Co.  ».  Loutter,  21  WalL  U,S,  510.)  On  an  ap- 
peal from  an  interlocutory  order  or  decree,  if  the  merits  be  fully  before 
it,  the  Court  will  consider  them,  and  make  a  finai  decree,  (i  Bro,  P, 
C.  57;  2  Bro,  405;  3  ^<^'  180,  218;  4  Id  582;  5  Id,  387,454,  478;  ^ 
Id,  468;  7  Id,  208;  Le  Guen  v,  Gouvemeur,  i  Johns,  Cas.  436;  Jac- 
ques V.  Meth.  Epis.  Ch.,  \'j  Johns,  548;  Bush  v,  Livingston,  2  Cai,  Cas. 
66;  Bebee  v,  Bk.  of  New  York,  i  Johns,  529;  Kane  v.  Whittick, 
8  Wend,  219.)  The  action  of  the  Court  in  granting  or  refusing  a  new 
trial  is  subject  to  be  reviewed  by  the  Supreme  Court.  (  Valois  v,  Warner, 
I  Mo,  730;  Hill  V,  Wilkins,  4  Id,  86.)     But  only  on  record  made  and 
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settled  before  the  order  is  made.  (Quivey  v,  Gambert,  32  Cal,  304.) 
And  no  objection  or  exception  will  be  examined,  except  such  as  are 
included  in  the  appellant's  statement  of  points  on  which  he  relies. 
Moore  v.  Murdock,  26  Cal.  514. 

230.  Praotioe. — ^A  party  who  appears  and  contests  a  motion  can- 
not on  appeal  object  that  he  had  no  notice  of  motion.  (Reynolds  v. 
Harris,  14  Cal,  667.)  An  objection  that  notice  to  quit  is  necessary 
should  be  made  at  the  trial  at  nisiprius,  (Castro  v.  Gill,  5  CaL  40.) 
The  objection  that  the  statement  and  notice  do  not  specify  the  grounds 
of  motion  should  be  taken  in  the  court  below,  and,  if  overruled,  will 
be  reviewed  in  the  Supreme  Court.  (Brady  ».  O'Brien,  23  Cal.  244.) 
Where  a  party  moves  for  a  nonsuit  upon  a  specific  ground,  he  cannot 
on  appeal  assume  a  different  position.  (Mateerz;.  Brown,  i  CaL  221.) 
Or  that  the  court  below  refused  a  nonsuit,  because  of  no  demand 
made  before  suit.  (Baker  ».  Joseph,  16  Cai,  173.)  An  objection  to 
an  order  overruling  a  motion  to  set  aside  the  judgment  and  quash  the 
execution.  (Smith  v.  Curtis,  7  CaL  584.)  The  failure  of  a  party  to 
object  to  the  rendition  of  a  judgment  upon  a  report  is  no  waiver  of  his 
right  to  have  his  exceptions  to  the  report  reviewed.  Healey  v.  Reed, 
2  CaL  322. 

231.  Statute  of  Ijimitationa. — ^The  question  of  the  Statute  of 
Limitations  cannot  be  raised,  even  though  pleaded,  unless  raised  in 
some  form  on  the  trial  below.  McDonald  v.  Bear  River  Company,  13 
CaL  220. 

WHAT   WILL   NOT    BE    REVIEWED. 

232.  The  appellate  court  cannot  review  any  por- 
tions of  an  adjudication  not  actually  appealed  from. 
(Robertson  v.  Bullions,  i  Kern.  243;  Kelsey  v. 
Western,  2  ComsL  500;  Bell  v.  Holford,  i  Duer.  58.) 
Nor  which  is  not  included  in  the  printed  case.  (Fitus 
V.  Orvis,  16  N.Y.  617;  Otis  v.  Spencer,  Id.  610; 
McCan  v.  Ferrall,  8  Clark  &  Fin.  30.)  Nothing  can 
be  taken  into  consideration  that  does  not  appear  upon 
the  return.  Spence  v.  Beck,  i  Hilt.  276;  Kilpatrick 
v^  Carr,  3  Abb.  Pr.  117;  Ranson  v.  Grow,  4  E.  D.  Smithy 
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1 8 ;  Trust  v.  Delaplaine,  3  Id.  219;  Lynsky  v.  Pende- 
grast,  2  Id.  43;  Prentice  v.  Zane,  8  Haw.  U.S.  470. 

233.  As  a  general  rule,  an  objection  which  might 
have  been  obviated  in  the  court  below  will  not  be 
reviewed  on  appeal.  (Gordon  v.  Clark,  22  Cat.  533; 
Stewart  v.  Smith,  14  Abb.  Pr.  75;  Fowler  v.  Clear- 
water, 35  Barb.  143;  Judd  v.  O'Brien,  21  N.Y.  186; 
Jobbitt  V.  Goundry,  29  Barb.  509;  N.Y.  Cent.  Ins.  Co. 
V.  National  Prot.  Ins.  Co.,  14  N.Y.  85;  Barnes  v. 
Ferine,  12  N.Y.  18;  Van  Deusen,  v.  Young,  29  Barb. 
9;  Bumstead  v.  Dividend  Ins.  Co.,  12  N.Y.  81;  Car- 
ter V,  Hunt,  40  Barb.  89,  93;  Forward  z'.  Harris,  30 
Barb.  338;  Hunt  v.  Hoboken  Land  Co.,  i  Hilt.  161; 
Fenn  v.  Timpson,  4  E.  D.  Smith,  276;  Barlow  v. 
Scott,  24  N.Y.  40;  Greason  v.  Keteltas,  17  Id.  491; 
Belknap  z/.  Sealey,  14  N.Y.  143;  Sheldon  z/.  Wood, 
2  Bosw.  267;  see  Post,  Note  249.)  So,  errors  in 
favor  of  an  appellant  cannot  be  reviewed.  Weisser  v. 
Dennison,  10  N.Y.  68;  Glassner  v.  Wheaton,  2  E.  D. 
Smithy  352;  Beach  v.  Raymond,  Id.  496;  Rooney  v. 
Second  Av.  R.R.,  18  N.Y.  368;  Robbins  v.  Codman, 
4  E.  D.  Smith,  315;    Fake  v.  Whipple,  39  Barb.  339. 

284.  Costs. — An  error  of  court  in  refusing  to  allow  costs  cannot 
be  reviewed  on  an  appeal  from  an  order  denying  a  new  trial.  (Steven- 
sori  V.  Smith,  28  Cal.  102.)  On  appeal  from  a  judgment,  an  error 
which  might  occur  in  sustaining  a  motion,  after  the  appeal  was  per- 
fected, to  strike  out  the  cost  bill,  cannot  be  reviewed.  Howard  ». 
Richards,  2  Nev.  128. 

235.  Evidence. — ^As  a  rule,  the  Supreme  Court  acts  upon  the 
case  precisely  as  it  was  presented  to  the  court  below,  and  cannot 
receive  or  notice  new  evidence.  (Mitchell  v,  Lennox,  14  Wend,  662; 
Wendell  v,  Lewis,  6  Paige,  233;  Studwell  v.  Palmer,  5  Id,  166; 
Attwood  2;.  Small,  6  Clark  6*  Fin.  232;  Deas  v.  Thome,  '^  Johns. 


WHAT   WILL   NOT   BE   REVIEWED.  727 

543.)  But  documents  properly  and  conclusively  anthenticated  may 
be  supplied  upon  the  argument  of  the  appeal.  Bank  of  Charleston  v, 
Emeric,  2  Sandf,  718;  Jarvis  v,  Sewall,  40  Barb,  449;  Dresser  v. 
Brooks,  3  Id,  429;  Ritchie  v.  Putnam,  13  Wend.  524;  Williams  ». 
Wood,   14  Id,   126;  Burt  v.  Place,  4  Id,  591;  Armstrong  z;.  Percy,  5 

I^^  535. 

288.  Evidence. — But  the  Supreme  Court  will  not  review  the 
fiEicts  of  a  case,  unless  a  new  trial  was  asked  for  in  the  court  below, 
and  this  whether  the  case  be  in  equity,  or  at  law,  tried  by  a  jury,  or  by 
the  Court.  (Griswold  v,  Sharpe,  2  Cal,  17;  Brown  v.  Graves,  Id,  118; 
Smith  V,  Phelps,  2  Id,  120;  Ingraham  v,  Gildermester,  Id.  483;  Rhine 
V,  Bogardus,  13  Id.  73;  Garwood  v,  Simpson,  8  Id,  loi;  Liening  v, 
Gould,  13  /</.  598;  McCartney  v.  Fitz  Henry,  id  Id.  184;  Gagliardo 
V,  Hoberlin,  18  Id.  394;  Deputy  v.  Stapleford,  19  Cal.  302;  Regla  ». 
Martin,  Id,  474;  Burnett  v.  Pacheco,  27  Id,  408;  People  v.  Banvard, 
Id.  470;  Hihn  v.  Peck,  30  Id.  280;  Racouillat  v.  Rend,  32  Id,  450; 
Keeran  v,  Allen,  33  Id,  542;  Rice  v,  Inskeep,  34  Cal.  224;  Cowing 
V,  Rogers,  34  Cal.  648.)  Or  unless  an  assignment  of  errors  shows  that 
the  court  below  refused  an  application  for  a  new  trial,  made  on  the 
ground  that  the  verdict  was  contrary  to  evidence,  and  that  only  as  an 
appeal  from  the  refusal  to  grant  a  new  trial.  (Smith  v.  Phelps,  2  Cal, 
121;  Griswold  V.  Sharp,  2  Id,  23;  Whitman  v,  Sutter,  3  Id.  179.) 
Where  the  motion  for  a  new  trial  does  not  appear  to  have  been  acted 
on,  the  appellate  court  will  not  consider  the  sufficiency  of  the  evidence 
to  sustain  the  verdict.     Myers  v.  Casey,  14  Cal.  542. 

237.  Facts,  QuestionB  of. — The  appellate  court  has  no  power 
to  review  questions  of  fact  upon  an  appeal  from  a  judgment  entered 
upon  the  verdict  of  a  jury.  (Dain  v,  Wyckoff,  18  N.Y.  45;  Oldfield 
V,  N.Y.  and  Harlem  R.R.  Co.,  14  N.Y,  310;  Keller  v,  N.Y.  Cent. 
R.R.  Co.,  24  How,  Pr,  472;  White  v,  Douglass,  7  N.Y,  564;  Wright 
V,  Douglass,  2  Comst,  189;  King  v,  Dennis,  2  Id,  189;  Langley  v, 
Warner,  3  Id.  327;  Rice  v.  Floyd,  4  How.  Pr,  27;  Hill  v.  Covell,  i 
Comst.  522;  Gardner  v,  McEwen,  i<)  NY,  *i23.)  Or  as  regards  cases 
tried  by  a  judge.  (Livingston  v.  Radcliff,  2  Comst.  189;  Sisson  v,  Bar- 
rett, Id,  406;  Dunham  v,  Watkins,  2  Kern.  556;  Newton  v,  Bronson, 
3  Id.  587;  Griscom  v.  Mayor  of  N.Y.,  2  Id,  586;  Hoyt  v.  Thompson's 
Ex'rs,  i()N.Y.  207;  Miller  ».  Schuyler,  20  N.Y.  522;  Newton  z;.  Bron- 
son, 13  NY.  587;  Pratt  v,  Foote,  9  Id,  463;  Dunham  v,  Watkins,  12 
/</.  556.)     Or  as  regards  cases  tried  by  a  referee.     (Brady  v.  Brown, 
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20  Cal,  520;  Bramerd  v,  N.Y.  and  Harlem  R.R.  Co.,  25  N.K  496; 
Phelps  V,  McDonald,  26  Id,  82;  Lockwood  v.  Thome,  11  Id,  170; 
Davis  z'.  Spencer,  2^  Id.  386;  Sturgis  v.  Merry,  2  Comst,  189;  Esterly 
3?.  Cole,  3  CiJ/wj'/.  502;  Newton  v.  Harris,  i  N,V,  Code  R,  414;  Colie 
v»  Brown,  Id,  416;  Davis  v,  Allen,  3  Comst,  168;  Borst  v,  Spelman,  4 
iV.l^  284;  Morris  v,  Husson,  4  Seld,  204;  Bearss  i*.  Copley,  6  Seld, 
93;  Western  z*.  Genessee  Mut.  Ins.  Co.,  2  Kern,  258;  Ingersoll  n. 
Bostwick,  22  N,V,  425.)  See,  however,  as  to  clearly  erroneous  finding, 
(Garrison  v,  Howe,  17  /^.  458.)  But  the  decision  of  a  court  or  referee 
upon  a  question  of  fact,  where  there  is  undisputed  evidence,  may  be  re- 
versed. (Pratt  V.  Foote,  9  Id,  463.)  And  all  the  evidence  must  be  con- 
sidered. (Stanton  v,  Wetherwax,  16  Barb.  259;  Tappan  v,  Butler,  7 
Bosw,  480;  Fake  v,  Whipple,  39  Barh,  339.)  So,  also,  upon  a  con- 
ceded state  of  facts.  Sanford  v.  Eighth  Av.  R.R.  Co.,  23  N,V,  343; 
Purchase  v,  Mattison,  15  Abb,  Pr,  402;  see  Antey  Note  226. 

238.  Findings  of  Pact. — ^The  findings  of  fact  in  the  court  be- 
low will  not  be  reviewed  on  appeal,  unless  there  was  a  motion  for  a 
new  trial;  and  this,  whether  the  case  be  in  equity  or  at  law,  tried  by  a 
jury  or  by  the  Court.  (Gagliardo  v,  Hoberlin,  18  Cal,  394;  Allen  v, 
Fennon,  27  Cal,  68.)  The  Supreme  Court  cannot  consider  the  ques- 
tion whether  the  findings  of  fact  are  justified  by  the  evidence.  (People 
V,  Barnard,  27  Cal,  474;  Burnett  v.  Pacheco,  27  Cal,  409.)  Alleged 
errors  in  finding  of  fact  will  not  be  considered  where  the  findings  them- 
selves are  immaterial  to  the  decision.  (Klockenbaum  v,  Pierson,  22 
Cal,  1 60.)  Neither  the  opinions  of  the  Court  nor  the  evidence  from 
any  part  of  the  findings  of  fact,  although  incorporated  therein.  (James 
V,  Williams,  3 1  Cal.  211.)  The  findings  of  the  jury  on  issues  submitted 
to  them  in  an  equity  case,  if  not  objected  to  by  motion  for  new  trial, 
or  if  not  set  aside  by  the  Court  on  its  own  motion,  become  established 
facts  in  the  case,  and  cannot  be  questioned  in  the  Supreme  Court  for 
the  first  time.     Duff  z;.  Fisher,  15  Cal.  375. 

238.  Findings,  Omiijsion  of.— The  omission  of  a  judge  or 
referee  trying  a  cause  to  find  upon  a  particular  question  of  fact  cannot 
be  reviewed  on  an  appeal  from  the  judgment.  (People  v.  Albright,  14 
Abb.  Pr,  305;  Horey  v,  Cerr,  8  Bosw.  194;  Hulce  v.  Sherman,  13 
Id.  411;  Piatt  V.  Thorne,  8  Bosw,  574;  Sharp  v,  Wright,  35  Barb, 
236;  Ingraham  ».  Gilbert,  20  Barb.  151.)  Where  the  Court  fails  to 
find  the  facts  which  the  evidence  establishes,  a  motion  for  a  new  trial — 
that  is,  to  set  aside  and  modify  the  findings — having  been  made,  the 
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Supreme  Court  will  look  into  the  evidence  for  such  facts,  and  is  not 
concluded  by  the  findings-  of  the  court  below.  (Riley  v.  Heisch,  18 
CaL  198;  Medor  v.  Parsons,  19  Id.  294.)  'Ihe  Supreme  Court  is  not 
authorized  to  presume  the  finding  of  a  fact  not  within  the  issue.  (Ber- 
nal  V,  Glein,  33  CaL  668;  Gifford  v.  Carvill,  29  Cai.  589.)  Nor  look 
beyond  the  findings  contained'  in  the  case-M^ order  to  draw  inferences 
of  fact  bearing  on  the  appeal.  (Stewart  v.  Smith,  14  Add.  Pr.  75.) 
Except  for  the  purpose  of  giving  a  construction  to  an  ambiguous  find- 
ing. (Spencer  z;.  Ballou,  18  N.Y.  327;  Carman  v.  Pultz,  21  Id.  547; 
Terry  v.  Wheeler,  25  Id,  520.)  Neither  can  this  Court  review  the  de- 
termination of  the  court  below  on  questions  of  fact,  on  an  appeal  from 
an  order  granting  a  new  trial.  Hoyt  v.  Thompson,  19  N.Y.  207; 
Miller  v.  Schuyler,  20  Id.  522;  Moore  v.  Westervelt,  N.Y.  Code R.  415. 

240.  Instructions. — ^The  appellate  court  will  not  pass  upon  the 
correctness  of  the  instructions  given  by  the  Court  to  the  jury,  if  the 
plaintiff  is  not  entitled  to  recover  upon  his  own  showing.  (Enright  v. 
S.  F.  and  S.  J.  R.R.  Co.,  33  CaL  230.)  Though  the  instructions  may 
not  be  technically  correct,  the  Supreme  Court  will  not  interfere  if  the 
question  upon  which  the  case  turns  was  fairly  put  before  the  jury. 
Smith  V,  Harper,  5  CaL  329. 

241.  Irregularities. — If  the  decision  or  verdict  is  regular,  mere 
irregularities  on  the  trial  will  not  be  reviewed.  As  to  form  of  judgment 
as  entered,  see(Ingersoll  v.  Bostwick,  22  N.Y.  425;  Johnson  v.  Carnley, 
10  Id.  570;  Witherhead  v.  Allen,  28  Barb.  661;  King  v.  Stafford,  5 
How.  Pr.  30;  Mayor  of  N.Y.  v.  Lyons,  24  How.  Pr.  280.)  Nor  the 
entry  of  judgment  in  disregard  of  an  order  staying  proceedings.  (El- 
well  Z'.  Dodge,  33  Barb.  336.)  But  where  it  had  been  entered  in  a 
grossly  irregular  manner,  and  the  court  below  refused  to  correct  it,  the 
error  would  be  reviewed.  (Johnson  v.  Farrell,  10  Abb.  Pr.  384.)  If 
a  judgment  is  just  in  the  main,  mere  technical  irregularities  of  form  will 
be  disregarded.  People  v.  McCauley,  i  CaL  379;  Webster  v.  King, 
33  ^^-  348. 

242.  Matter  in  Discretion  of  Court. — As  to  refusal  of  a 
referee  to  adjourn  a  hearing,  where  it  was  a  matter  resting  in  his  dis- 
cretion, see  (Carpenter  v.  Haynes,  i  N.Y.  Code  R.  414.)  Denial  of 
motion  to  stay  trial  till  the  decision  in  another  cause.  (James  v.  Chal- 
mers, 6  NY.  209. )  An  order  denying  a  motion  for  a  new  trial.  (Fry 
V,  Bennett,  7  Abb.  Pr.  352;  16  How,  Pr.  385.)    Or  that  a  judgment 
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for  defendant  is  improper,  the  answer  containing  no  prayer  for  relief. 
(Towdy  z^.  Ellis,  22  Cal.  650-)  The  appellate  court  will  not  inquire 
into  the  reasons  which  induced  the  Judge  to  sign  the  bill  after  the  stat- 
utory period.  (People  v.  Lee,  14  Cal,  510.)  Nothing  but  an  abuse  of 
discretion  on  his  part,  or  a  great  preponderance  of  evidence  against  the 
verdict,  will  warrant  an  appellate  court  in  interfering.  Gove  v.  Mo- 
ses, I  Wash,  Ter,  13;  Daws  v,  Glascow,  Burn,  (Wis,)  8;  Newby  v. 
Territory  of  Oregon,  i  Oregon,  163. 

243.  Order  by  Consent. — ^The  Supreme  Court  will  not  hear 
any  objections  to  an  order  entered  by  consent  of  parties.  (Meerholz 
V,  Sessions,  9  CaL  2j'j.)  A  court  of  appellate  jurisdiction  cannot  re- 
verse a  judgment  produced  by  the  voluntary  act  of  a  party.  (Paul  v. 
Armstrong,  i  Nev,  82.)  And  no  decision  on  any  point  rendered  at 
the  suggestion  of  the  appellant  can  be  reviewed.  (Ford  v.  David,  i 
Bosw.  569;  Fairbanks  v.  Corlies,  3  B,  D.  Smith,  582;  i  Abb,  Pr. 
150;  Orser  v,  Grossman,  4  E.  D,  Smith,  443.)  A  judgment  entered 
upon  stipulation  cannot  be  reviewed,  even  though  both  parties  consent. 
(Gridley  v,  Daggett,  6  How.  Pr,  280;  Townsend  v,  Masterson  Stone 
Dressing  Co.,  15  N,Y,  587.)  So  in  special  cases.  McAllister  v,  Al- 
bion Plank  Road  Co.,  6  Seld,  353;  Matter  of  Canal  and  Walker  St's, 
2  Kern,  406;  N.Y.  Cent  R.R.  v,  Marvin,  i  Kern,  276;  Commission- 
ers of  Gaines  v,  Albion  Plank  Road  Co.,  7  How,  Pr,  301. 

244.  Pleadings. — A  judgment  cannot  be  reviewed,  on  the  ground 
of  a  defective  complaint,  or  that  the  judgment  is  not  warranted  by  the 
findings,  on  an  appeal  from  an  order  denying  a  new  trial.  Jenkins  v, 
Frink,  30  Cal,  586. 

245.  Questions. — Questions  not  directly  involved,  and  those  un- 
necessary to  a  judgment  of  affirmance  or  reversal,  will  not  be  consid- 
ered. (West  V,  Smith,  5  Cal,  96.)  Or  questions  not  presented  in  good 
faith.  (People  v,  Pratt,  30  Cal,  221!)  Or  questions  not  arising  in  the 
due  course  of  litigation.  {Id)  Questions  of  discretion  of  the  Judge 
^cannot  be  reviewed  in  the  Supreme  Court,  except  in  cases  of  gross 
abuse,  to  the  injury  of  the  party.  (Smith  v.-  Billett,  15  Cal,  26;  Smith 
V,  Richmond,  15  Id,  501;  O'Brien  v,  Brady,  23  Id.  243.)  The  refusal 
of  the  Court  or  referee  to  allow  a  witness  to  be  recalled.  (Thomas  v. 
Fleuryi  26  N,Y,  26;  Trimble  v.  Stilwell,  4  E,  D,  Smith,  512.)  The 
allowance  of  a  leading  question.  (Budlong  v,-  Van  Nostrand,  24 
Barb,  25.)    Granting  or  refusing  leave  to  amend   a  pleading.     (4 
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Cranchy  237;  5  Id.  11,  187;  4  Wheai.  220;  Van  Duzer  v.  Howe,  21 
N,V.  531;  Hodges  v,  Tenn.  Ins.  Co.,  8  Id.  416;  Hunt  v,  Huds.  Riv. 
Fi.  Ins.  Co.,  2  Duer,  480;  Van  Ness  ».  Bush,  14  Abb.  Pr,  33;  St. 
John  V.  Northrup,  23  Barb.  25;  Hendricks  r^.  Decker,  35  Barb.  298; 
Kissam  v.  Roberts,  6  Bosw.  154;  Woodruff ».  Hurson,  32  Barb.  557; 
Robbins  ».  Richardson,  2  Bosw.  248;  Ford  z;.  David,  i  /^.  569; 
Gould  V.  Rumsey,  21  Z^^.  Pr.  97;  Wright  2^.  Hollingsworth,  i  Pet. 
U.S.  165;  White  V.  Wright,  22  How.  U.S.  19;  Eberly  v.  Moore,  24 
Id.  147. 

246.  Rulings. — Where  a  new  trial  was  granted  on  one  of  several 
grounds,  the  order  will  not  be  reversed  if  it  was  in  the  discretion  of  the 
Court  to  make  it  upon  any  of  the  grounds  stated.  (Oullahan  v.  Star- 
buck,  21  Cal.  413.)  Where  a  new  trial  has  been  granted  by  the  Dis- 
trict Judge,  in  the  absence  of  an  affirmative  showing  of  error  his  rul- 
ing will  be  deemed  correct.  (Page  v.  O'Bien,  36  Cal.  559.)  But 
inconsequential  rulings  and  decisions  on  which  error  is  assigned  will 
not  be  considered.  Paige  v.  O'Neal,  12  Cal.  483;  Kisling  v.  Shaw, 
33  Cal.  425. 

WHEN   EXCEPTIONS   MUST  BE   TAKEN. 

247.  It  is  a  general  rule  of  practice,  that  no  point  aris- 
ing in  the  pleadings  or  evidence,  which  has  not  been 
brought  to  the  notice  of  the  inferior  courts,  will  be  re- 
viewed on  appeal.  (Brockett  z'.  Brockett,  3  How.  U.S. 
692 ;  West  V.  Smith,  7  Id.  402 ;  United  States  v.  Lar- 
kin,  18  Id.  557.)  The  Supreme  Court  will  examine 
the  case  only  upon  the  errors  assigned  by  the  appel- 
lant, and  not  look  into  the  exceptions  taken  by  respond- 
ent; (Jackson  v.  F.  R.  Water  Co.,  14  CaL  18;)  even 
if  made  by  stipulation.  (Paul  v.  Magee,  18  Id.  698.) 
Only  errors  committed  against  the  appellant  will  be 
examined.     Seward  v.  Malotte,  15  CaL  304. 

248.  The  Supreme  Court  of  Arkansas  will  not  con- 
sider an  appeal  where  there  was  no  motion  for  a  new 
trial,  nor  any  exceptions  taken  to  any  ruling  or  decision 
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of  the  court.  (Martin  v.  Jackson,  21  Ark.  286;  Gard- 
ner V.  Miller,  Id.  398;  Henry  v.  Green,  Id.  401 ;  Sebas- 
tian Co.  V.  Sutton,  Id.  402 ;  Frost  v.  Wiggins,  Id.  403, 
Walker  v.  Swigart,  Id.  404;  Baker  v.  State,  Id.  405; 
Watson  V.  Jones,  16  La.  An.  98.)  Where  the  record 
fails  to  show  that  any  exceptions  were  taken  to  the  rul- 
ing, it  will  not  be  reviewed  by  the  Supreme  Court. 
(Roehl  V.  Baasen,  8  Minn.  26;  St.  Paul  v.  Kurby,  Id. 
154;  O'Connor  v.  O'Connor,  15  Iowa,  303;  Cain  v. 
Story,  15  Id.  378;  Wilcox  v.  Hawley,  31  iV^K  648; 
Hunt  V.  Bloomer,  11  Id.  341.)  For  errors  cannot  be 
relied  on  which  are  not  raised  in  the  court  below. 
McCartney  v.  Fitz  Henry,  16  Cal.  184;  Collier  v.  Cor- 
bett,  15  Id.  183;  Morgan  v.  Hugg,  5  Id.  409;  Holver- 
stot  V.  Bugby,  13  Cal.  43;  Garroll  v.  Young,  22 
Ind.  270.  . 

249.  Only  such  questions  of  law  as  were  properly 
raised  by  exceptions  in  the  court  bel9w.  (Ingersoll  v. 
Bostwick,  22  N.Y.  425;  Otis  v.  Spencer,  i5  Id.  610; 
Magie  v.  Baker,  14  N.Y.  435;  Hunt  v.  Bloomer,  3 
Kern.  341;  Stewart  v.  Smith,  14  Abb.  Pr.  75.)  Objec- 
tions which  must  be  taken  in  the  court  below,  and 
which  cannot  be  raised  for  the  first  time  in  the  appel- 
late court.  But  objections  \^ich  could  not  possibly 
have  been  obviated,  though  not  mentioned  before,  may 
be  raised  at  any  time.  (Beekman  v.  Frost,  i8  yohns. 
544;  Palmer  v.  Lorillard,  i6  Id.  348;  Cold  v.  Blunt,  2 
Bosw.  116;  Sanford  v.  Granger,  12  Barb.  392;  Pepper 
V.  Haight,  20  Id.  429;  Waller  v.  Harris,  20  IVetid.  555.) 
An  objection  must  be  made  to  the  substantial  cause  of 
action,  not  to  its  technical  form.  (Mott  v.  Smith,  16 
CaL  533.)  So,  objections  to  the  jurisdiction  of  the 
court.    (Mott  V.  Smith,  16  Cal.  533;  Valarino  v.  Thomp- 
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son,  7  iV.yr  576.)*  Or  to  absence  of  any  cause  of  action 
in  the  complaint.  (Russell  v.  Ford,  2  Cal.  86;  Gregory 
V,  Ford,  14  /of.  138;  Barron  v.  Frink,  30  Id.  486;  Him- 
melman  v.  Danos,  35  Ca/^441;  Cole  v.  Blunt,  2 
Bosw.  116;  Rayner  v.  Clark,  7  Barb.  581;  Lounsbury 
V.  Purdy,  18  N.Y.  515.)  Or  where  the  complaint  con- 
tains such  defects  as  to  show  that  plaintiff  could  not  at 
any  time  obtain  any  judgment  upon  the  cau^  of  action 
alleged.  (Hentsch  v.  Porter,  lo  Cal.  555.)  Or 
where  a  bill  in  equity  shows  on  its  face  that  plaintiff  is 
not  entitled  to  relief,  even  though  no  demurrer  be  filed. 
(White  V.  Fratt,  13  Cal.  521.)  Or  where  objections 
to  evidence,  though  not  made  in  the  court  below,  could 
not  be  under  any  circumstances  there  obviated.  Mott 
V.  Smith,  16  Cal.  533;  see  Anle,  NotG  233. 

250.  Evidence. — Objections  to  evidence  must  be  entered  of  record 
below.  (Potter  ».  Kamey,  8  Cal,  574;  Mott  v.  Smith,  16  Id,  535; 
Payne  v,  Treadwell,  16  Id,  247;  Mechanics'  Bank  of  Alexandria  v, 
Seton,  I  Pet,  U,S,  299.)  Or  objections  that  there  was  no  proof  of  the 
absence  of  witness  whose  depositions  were  read.  (Lockhart  v,  Mac- 
kie,  2  Nev,  294.)  Where  a  material  fact  was  assumed  in  the  court  be- 
low, without  any  objection  of  the  want  of  evidence  thereof,  such  ob- 
jection cannot  be  raised  upon  appeal.  (Jencks  v.  Smith,  i  N,Y,  40; 
Paige  V,  Fazackery,  36  Barb,  392;  Munson  v,  Hegeman,  \q  Id,  112; 
WiHard  v.  Bridge,  4  Id,  361;  Hunter  v,  Sandy  Hill,  6  Hill^  410; 
Thurman  v,  Cameron,  24  Wend,  87;  Oakley  v.  Van  Home,  21  Id, 
305;  Ford  V,  Monroe,  20  Id,  211;  Beekman  v.  Bond,  19  Id,  444; 
Patterson  v,  Westervelt,  17  Id,  545;  Jackson  z/.  Roberts,  11  Id,  422.) 
Exceptions  to  the  admisibility  of  a  deed  in  evidence  must  be  taken 
advantage  of  at  nisi prius,  (Posten  v,  Rassette,  5  Cal,  467.)  Where 
parol  testimony  to  vary  the  terms  of  a  written  agreement  is  offered, 
and  received  without  objection,  the  objection  that  it  was  inadmissible 
cannot  be  raised  in  the  Supreme  Court.  (Tebbs  v,  Weatherwax,  23 
Cal,  58.)  If  incompetent  evidence  is  admitted,  and  treated  as  compe- 
tent, the  question  of  its  competency  cannot  be  raised  in  the  appellate 
court.  (Curiae  v.  Packard,  29  Cal,  194.)  Where  the  objection  to  the 
admission  of  testimony  in  the  trial  is  general^  it  cannot  be  made  spe- 
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ciai  for  the  first  time  in  the  Supreme  Court.     (People  v.  Glenn,  lO 
Cal,  32.)    Objection  must  be  taken  in  court  below. 

5i51.    Findings. — ^The  findings  of  the  jury  on  issues  submitted  to 
them  in  an  equity  case,  if  not  objected  to  by  motion  for  new  trial,  can- 
not be  reviewed.     (Duff  v,  Fisher,  15  CaL  375.)    So  with  objections 
to  a  master's  report.     (Hudgins  v.  Kemp,  20  Haw,  Pr.  45,  54;    Kins- 
man V,  Parkhurst,  18  Id,  289.)    Of  to  the  report  of  commissioners 
appointed  to  ascertain  an  amount  due.    (The  "  Virgin,"  8  Pet,   U.S. 
538.)    If  the  Court,  in  its  finding  of  fact,  fails  to  find  an  issue  made 
in  the  pleadings,  the  defect  must  be  excepted  to  in  the  court  below. 
(Merrill  v.  Chapman,  34  CaL  251.)    So  of  the  omission  to  find  upon 
a  particular  question  of  fact.     (Sharp  v.  Wright,  35  Barb,  236;   Ingra- 
ham  V,  Gilbert,  20  Id,  151;  People  v,  Albright,  14  Abb,  Pr,  305;  23 
How,  Pr,  306;  Heroyz^.  Kerr,  8  Bosw,  194;  21  How,  Pr.  409;   Hulce 
V,  Sherman,  i^  Id.  411;    Piatt  v,  Thorne,  8  Bosw,  574.)    The  only 
question  that  can  be  raised  in  the  Supreme  Court  upon  the  findings,  if 
no  exception  is  taken  to  them,  is:    Are  they  consistent  with  the  judg- 
ment?   James  z'.  Williams,  31  Cal.  211;  Lucas  v,  San  Francisco,  28 
Cal,  591. 

V 

252.  Instructions. — ^Where  instructions  to  the  jury  are  not  ex- 
cepted to  at  the  time  they  are  given  or  refused,  they  cannot  be  consid- 
ered on  appeal.  (Collier  v.  Corbett,  15  Cal,  i86;  Payne  t'.  Tread- 
well,  16  Id,  247;  Letter  v.  Putney,  7  Cal,  423;  St  John  v,  Kidd,  26 
Id,  263.)  The  objection  that  the  'Court  directed  the  jury  to  find  spe- 
cially as  to  a  particular  fact.     People  v.  Chu  Quong,  15  Cal.  332. 

253.  Irregularity  in  Proceedings. — ^The  objection  that  the 
jury  in  the  court  below  was  not  duly  selected  and  summoned  as  re- 
quired by  law  must  be  excepted  to  in  the  court  below.  (Spencer  v. 
Doane,  2  3  Cal,  418.)  As  to  the  improper  allowance  of  interest  on  a  run- 
ning account,  the  judgment  will  not  be  reversed.  (Whiting  v,  Clark,  17 
Cal.  407.)  Where  no  exceptions  were  taken  to  the  reading  of  the 
Statute  Law  and  decisions  of  the  Supreme  Court  to  the  jury,  there  is 
no  ground  of  error.  (People  v,  Galvin,  9  Cal.  115.)  Or  to  the  read- 
ing of  a  portion  of  answer  which  had  been  stricken  out  (Morgan  v, 
Hugg,  5  Cal,  409.)  Or  that  an  account  presented  to  the  supervisors  of 
a  county,  was  not  authenticated  as  required  by  statute.  Randall  v.  Yu- 
ba Co.,  14  Cal.  219. 
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!254.  Parties. — ^Ta  be  reviewable,  objection  must  be  taken  to  par- 
ies or  the  joinder  of  parties  in  the  court  below.  (Sands  v,  Pfeiffer, 
10  CaL  258; The  "Commander-in-Chief/'  i  Wall,  C/.S,  43;  Livingston 
V.  Woodworth,  1 5  J/ow,  U,S.  546.)  Or  that  certain  parties  could  not 
intervene,     McKenty  v.  Gladwin,  10  CaL  227. 

255.  Pleadings. — Exceptions  must  taken  in  the  court  below  to  ob- 
jections to  the  form  of  a  complaint  or  answer.  (Sutter  v.  Cox,  6  CaL  415; 
Peoples.  Jones,  29  CaL  50;  Petersons.  Hornblower,  33  Id.  266;  King 
V.  Davis,  34  CaL  100;  Kuhland  z*.  Sedgwick,  17  CaL  123.)  Or  that  a 
supplemental  complaint  should  have  been  filed.  (Van  Maren  v,  John- 
son, 15  CaL  308.)  Or  that  two  counts  in  a  complaint  on  an  equitable 
action  should  not  be  tried  by  a  jury.  (Baker  v.  Joseph,  18  CqL  173.) 
Or  an  objection  to  the  complaint  which  defeats  only  plaintiff's  present 
right  to  recover.  (Henstch  v.  Porter,  10  CaL  555.)  Or  that  the  com- 
plaint is  defective,  because  it  is  not  alleged  that  plaintiff's  claim  was 
presented  to  the  administrator  for  allowance.  (Peterson  v,  Horn- 
blower,  33  CaL  266.)  If  the  plaintiff,  on  the  trial,  treats  an  allegation 
of  the  complaint  as  denied  in  the  answer,  he  cannot  raise  the  point  in 
the  Supreme  Court  for  the  first  time  that  such  allegation  is  not  denied. 
(Racouillat  v,  Rene,  32  CaL  450.)  So,  in  matters  of  defense  not 
brought  for^rd  at  the  trial.  Bell  v.  Bruen,  i  Bow,  U,S,  169;  Find- 
lay  V,  Hinde,  i  PeL  U.S.  241. 


CHAPTER  V. 

TRINCIPLES   OF   DETERMINATION. 

255.  The  question  before  an  appellate  court  is:  Was 
the  judgment  correct  ? — not  the  groujid  on  which  the 
judgment  professed  to  proceed.  (McCluny  v.  Silliman, 
6  Wheat.  598;  Davis  v.  Packard,  6  Pet.  U.S.  41.) 
The  Supreme  Court  may  direct  the  court  below  to  ren- 
der the  proper  judgment.  (Love  V.  Shartzer,  31  Col. 
487.)  And  the  court  below  has  no  authority  to  enter  a 
different  judgment  from  that  directed.  Argentiz'.  Sawyer, 
32  Cat.  414;  Meyer  v.  Kohn,  33  Cal,  484. 

256.  It  cannot  revise  its  own  judgments,  but  when 
proceedings  founded  on  them  are  brought  up  for  review 
it  will  make  such  orders  as  necessary  to  cause  the 
judgment  to  be  enforced.  (Argenti  v.  San  Francisco, 
30  Cal.  458.)  An  erroneous  judgment  cannot  be  cor- 
rected by  bringing  suit  in  the  nature  of  a  bill  of  review. 
The  proper  method  is  by  appeal.  (Savings  and  Loan 
Society  v.  Thompson,  32  Cal.  347;  34  Cal.  70.)  The 
practice  of  giving  the  reason  in  writing  for  judgment  is 
of  modern  origin.  It  is  discretionary  with  the  Court 
whether  it  give  an  opinion  upon  pronouncing  judg- 
ment, and  if  given,  whether  it  be  oral  or  in  writing. 
Houston  V.  Williams,  13  Cal.  24. 

257.  Existing  laws  at  the  time  of  the  appeal  are  to 
govern  the  decision.     (The  **  Peggy,"  i  Cranch^  103; 
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Harting  v.  The  People,  22  -A^K  95.)  And  this  Court 
is  bound  to  decide  according  to  the  law  of  the  whole 
case,  and  not  upon  particular  points  raised  by  counsel. 
Consult  Post,  ^'Law  of  the  Case/'  Hubbard  v.  Sul- 
livan, 18  CaL  508. 

258.  In  chancery  cases,  the  Supreme  Court  has  full 
power  and  jurisdiction,  for  the  purposes  of  equity,  to 
correct  errors  of  the  Court  below,  in  whatever  shape  or 
by  whatever  party  appeal  is  taken  up.  (Grayson  v. 
Guild,  4  CaL  122.)  Errors  which  the  court  below  can 
and  will  correct  on  motion  should  not  be  made  the 
ground  of  an  appeal.  (Bunburyz/.  Bolton,  i  Bro.  P.C. 
434.)  Such  as  clerical  and  arithmetical  errors.  (Ro- 
gers V.  Hosack,  18  Wend.  319;  Nevins  v.  Bay  State 
Steamboat  Co.,  4  Bosw.  225.)  Or  errors  which  might 
have  been  cured  by  amendment,  or  questions  as  to  va- 
riance or  regularity.  N. Y.  Central  Ins.  Co.  v.  National 
Protection  Ins.  Co.,  4  Kern.  85;  Johnson  z'.  Carnly,  6 
Seld.  570;  Bate  v.  Graham,  i  Kern.  237;  Lounsbury 
V.  Purdy,  18  W.  K.  515;  Bank  of  Havana  v.  Magee,  20 
N.Y.  355;  Ingersollz/.  Bostwick,  22  A^. K  425;  Bennett 
V.  Judson,  21  /<af.  238;  Cardell  v.  McNiel,  Id.  341;  Lake 
Ontario  R.R.  v.  Marvine,  18  Id.  585;  Bate  v.  Graham, 
II  Id.  237;  McCormick  v.  Pickering,  4  Id.  276. 

259.  The  general  rule  is  that  if  error  intervenes  the 
judgment  must  be  reversed;  but  if  during  subsequent 
proceedings  the  foundation  of  the  etror  is  overthrown, 
and  facts  are  shown  to  support  the  rulings  of  the  Court, 
the  error  is  cured.  (People  v.  Anderson,  26  Cal.  130.) 
Or  where  error  in  course  of  the  trial  was  fully  corrected, 
or  the  exception  waived,  (Weber  v.  Kingsland,  8  Bosw. 
415;  Schenectady  and  Saratoga  R.R.  Co.  v.  Thatcher, 
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II  N.Y.  102;  Kentz'.  Harcourt,  33  Barb.  491;  Miller 
V.  The  Eagle  Life  and  Health  Ins.  Co.,  2  E.D.  Smithy 
284;  Col V in  V.  Burnett,  2  Hilly  620;  Hearsey  v.  Pniyn^ 
7  Johns.  179;  Oakes  v.  Thornton,  8  Post.  44;  Carson 
V.  Allen,  6  Dana^  395. 

260.  When  a  finding  is  sought  to  be  impeached, 
the  appellate  court  will  look  into  the  evidence  for 
the  purpose  of  supporting  it.  (Spencer  f'.  Ballou,  18 
N.Y.  327;  Cady  v.  Allen,  18  N.Y.  573;  Stewart  v. 
Smith,  14  Abb.  Pr^  75.)  And  all  the  findings  in  an 
action  must  be  construed  together.  (Polack  v.  Mc- 
Grath,  Cal.  Sup.  CL,  Oct.  T.,  1 869.)  And  a  finding 
of  fact  may  be  construed  by  a  finding  of  law.  (Smith 
V.  Devlin,  23  N.Y.  363,)  The  Court  should  look  into 
the  evidence  to  supply  a  finding  of  fact  in  support  of 
the  judgment.  (Sinclair  t/.  Tallmadge,  35  Barb.  602; 
Higgins  V.  Moore,  6  Bosw.  344 ;  Spencer  v.  Ballou,  1 8 
N.Y.  327.)  The  appellate  court  must  look  into  the 
record  to  see  if  there  is  any  foundation  for  a  judgment 
appealed  from.  (Howard  v.  Richards,  2  Nev.  128.) 
If  the  complaint  contains  one  good  count,  and  the  find- 
ings of  fact  are  defective,  but  the  court  below  is  not 
asked  to  find  the  omitted  facts,  the  judgment  will  not 
be  disturbed.  Lucas  v.  City  of  Sati  Francisco,  28 
Cal.  591. 


I 
i 

261.    Erroi^  in  Evidence. — ^Where  this  Court  sees  clearly  and 
beyond  doubt  that  the  admission  or  rejection  of  improper  evidence  ' 


could  in  no  way  matenally  affect  the  result,  the  judgment  on  that 
ground  will  not  be  disturbed.  (Persse  v.  Cole,  i  Cal.  369;  Mills  v. 
Barney,  22  /</.  240;  Kidd  v.  Temple,  22  Id,  255;  Henry  v.  Everts, 
30  CaL  425;  Onondaga  Mut.  Ins.  Co.  v.  Minard,  2  N.V,  98;  Loweiy 
V,  Steward,  3  Bosw.  505;  Boyd  v.  Foot,  5  Id.  no;  Barton  v.  Syracuse, 
37  Barb.  292;  Diven  v,  Phelps,. 34  Barb.  224.)  Or  where  it  could 
have  no  effect  on  the  verdict.    (Young  v.  Emerson,  18  CaL  416.)    Or 
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when  it  is  plain  that  the  result  must  have  been  the  same  without  such 
evidence.  (Belmont  v,  Coleman,  i  Bosw.  188;  Fitch  v,  N.Y.  and 
Erie  R.R.  Co.,  3  Seld,  Note  24.)  Or  where  defendant  had  suffered  no 
injury  thereby.  (Hicks  ».  Whiteside,  23  CaL  404;  Paige  v,  O'Neal, 
12  CaL  483;  Hoag  v.  Pierce,  28  Ccd,  187;  Tyler  v.  Green,  Id,  406; 
Boyce  p.  Cal.  Stage  Co.,  25  CaL  460;  Norwood  ».  Kenfield,  30  CaL 
393;  Moon  V,  Rollins,  36  CaL  333.)  Or  if  the  party  would  not  have 
been  entitled  to  recover  if  the  excluded  testimony  had  been  admired. 
(Merle  v,  Matthews,  26  CaL  455.)  As  where  there  was  sufficient 
uncontradicted  evidence  to  warrant  the  verdict.  (Zeigler  v.  Wells,  28 
CaL  263.)  Or  where  the  same  facts  were  afterwards  proved  by  com- 
petent evidence.  (Schenck  v.  Dart,  22  N,Y,  420;  Castree  v,  Gavelle, 
4  E.  D,  Smith,  425;  Colvin  ».  Burnett,  2  Hill,  620.)  Or  where 
admitted  by  the  pleadings.  Diven  v.  Phelps,  34  Barb,  224;  Castree  v. 
Garelle,  4  E,  D.  Smith,  425. 

262.  Error  in  Evidence. — So,  the  improper  exclusion  of  evi- 
dence upon  a  question  finally  decided  in  favor  of  appellant  will  not  be 
a  ground  for  reversing  the  judgment  (Beekman  v,  Platner,  1 5  Barb. 
550.)  Or  the  exclusion  of  a  question  which  had  been  already  answered 
in  substance  by  the  witness.  (Park  Bank  ».  Tilton,  15  Abb,  Pr,  384.) 
Or  permitting  a  witness  to  be  questioned  as  to  his  opinion,  provided  the 
answer  only  stated  facts.  (Doolittle  ».  Eddy,  7  Barb,  74.)  Or  forbid- 
ding  a  witness  to  testify  from  a  written  paper,  if  he  did  not  subsequently 
give  any  testimony.  (Rowland  v,  Willetts,  9  N.F.  170.)  So,  the 
refusal  to  permit  an  answer  to  a  proper  question  becomes  immaterial 
by  the  introduction  of  the  same  matter  under  a  subsequent  interrogatory. 
(Real  Del  Monte  G.  and  S.  M.  Co.  v.  Thompson,  22  CaL  542.)  Or 
the  improper  exclusion  of  a  witness,  if  the  fact  proposed  to  be  proved 
by  him  could  not  have  affected  the  result.  City  B'k  of  Brooklyn  v^ 
Dearborn,  20  N.V.  244. 

5263.  Error  in  Ijaw. — ^An  erroneous  ruling  that  a  party  was 
bound  to  prove  certain  averments,  if  evidence  was  subsequently  given 
without  contradiction  which  entitled  the  adterse  party  to  recover. 
(Gildersleeve  v,  Mahoney,  5  Duer,  383.)  Submission  of  a  question  to 
the  jury,  proper  for  the  Court,  where  the  decision  by  the  Court  must  have 
been  the  same.  (Miller  v.  Eagle  Life  and  Health  Ins.  Co.,  2  i.  D. 
Smith,  269.)  Error  in  instructions  on  a  point  entirely  immaterial  to 
the  case.  (Shorter  v.  People,  2  iV.Jr..  193;  Wolloughby  ».  Comstock,. 
3  Hill,  389;  People  V.  Wiley,  4  Id,  194;  Hayden  v.  Palmer,  2  Id,  205.), 
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Or  which  could  not  possibly  have  misled  the  jury.  Johnson  v.  Hudson 
Riv.  R.R.  Co.,  20  N.r.  74;  Taff  v.  Warman,  2  N.V,  Code  R.  740; 
Smith  V,  N.Y.  Cent.  R.R.  29  Bar3^  132. 

264.  Error  In  Pleadings. — If  the  Court  refuses  to  allow  defend- 
ant to  amend  his  answer,  but  no  injury  results  from  the  refusal,  the 
judgment  will  not  be  reversed  on  this  ground.  (Jones  v.  Block,  30 
Cal.  227.)  Nor  for  defects  in  the  complaint,  where  it  can  be  gathered 
therefrom  as  a  whole  that  the  plaintiff  had  a  cause  of  action  upon 
which  he  was  entitled  to  judgment,  however  defectively  the  cause  of 
action  may  have  been  stated.  (Hallock  v.  Jaudin,  34  Cal,  167.)  The 
appellate  court  will  not  reverse  an  order  or  judgment  for  immaterial 
errors,  or  for  such  as  have  not  really  influenced  the  result  to  the  preju- 
dice of  the  appellant.  Howland  v.  Willetts,  5  Seld,  170;  Onondaga 
Co.  Mut.  Ins.  Co.  V,  Minard,  2  Corns/.  98;  Shorter  v.  The  People,  2 
ComsL  193. 

265.  HarmleSB  Errors.— A  judgment  will  not  be  reversed  for 
error  that  can  in  no  respect  injure  the  appellant.  (Burnett  v,  Tolles^ 
Cal.  Sup.  C/.,  Oct.  T.,  1869;  Kilbum  v.  Ritchie,  2  Ca/.  145;  Wilkin- 
son V.  Parrott,  32  Id.  102;  Garwood  v.  Wood,  34  Id.  248;  Campbell 
V.  Pratt,  2  Pet.  354;  The  "Water  Witch,"  i  Bla^k.  494.)  Unless  it 
affirmatively  appear  that  injustice  has  been  done.  (Broadus  v.  Nelson, 
16  CaL  80;  Robinson  v.  Smith,  14  Id.  254.)  Or  for  an  error  favorable 
to  appellant  (Kilbum  v.  Richie,  2  Cal.  145;  Wilkinson  v.  Parrott, 
32  Cal.  102;  Garwood  v.  Wood,  34  Cal.  248.)  Or  for  errors  not 
affecting  substantial  rights.  (People  v.  Foss,  20  CaL  586.)  Or  for 
errors  of  the  Court  which  do  not  materially  affect  the  merits  of  the 
case.  (Clayton  v.  West,  2  Cal.  381;  Carpentier  v.  Gardner,  29  Id, 
160.)  Or  for  errors  which  do  not  injure  the  complaining  party.  (Page 
V.  O'Neal,  12  Cal.  483;  Hoag  ».  Pierce,  28  Cal.  187;  Tyler  v.  Green, 
Id,  406;  Boyce  v,  Cal.  Stage  Co.,  25  Cal.  460.)  Or  for  errors  which 
affect  only  the  rights  of  parties  who  have  not  appealed.  (Speyer  v. 
Ihmels,  21  Cal.  280.)  A  party  is  not  injured  by  an  error  if  the  error 
does  not  prevent  him  from  making  out  his  case.  Hebraid  v,  Jefferson 
G.  and  S.  M.  Co.,  33  Cal.  290. 

r 

266.  Rule  of  Conflict  of  Evidence.— The  judgment  will  not 
be  reversed  where  there  appears  to  have  been  a  substantial  conflict  oi 
evidence.  (Cook  v.  Forsyth,  30  Cal.  662;  Wilkinson  v.  Parrott,  3c 
Cal.  102;  McNeil  v.  Shirley,  33  Cal.  202;  Hardenbuigh  v.  Bacon,  Id. 
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356;  Hall  V,  Bark  "Emily  Banning/'  Id,  522;  Wendt  v.  Ross,  Id,  650.) 
Where  the  evidence  is  conflicting,  neither  the  verdict  of  the  jury  nor 
the  findings  of  the  Court  will  be  disturbed.  (Johnson  v.  Pendleton,  i 
CaL  132;  Hoppe  v,  Robb,  Id.  373;  Dwindle  v,  Henriquez,  Id,  387; 
Davis  V,  Smith,  2  /</.  423;  Amsby  v,  Dickhouse,  4  Id,  102;  Taylor  v. 
McKinley,  Id,  104;  Duel  v.  B.R.  and  A.M.  Co.,  5  Id,  84;  Adams  v, 
Pugh,  7  Id,  150;  White  v.  Todd's  Water  Co.,  8  Id.  443;  People  v. 
Ah  Ti,  9  Id,  16;  Scannell  v.  Strahle,  Id,  177;  Weddle  v.  Stark,  10  Id. 
301;  McGarrity  v,  Byington,  12  /</.  426;  Visher  v,  Webster,  13  Id. 
58;  Baxter  v,  McKinley,  16  Cal,  76;  Cummings  v,  Scott,  20  Id,  83; 
Tebbs  z*.  Weatherwax,  23  Id,  58;  Besten  v.  Keys,  /</.  193;  Antoine 
Co.  V.  Ridge  Co.,  /</.  219;  Lubeck  v.  Bullock,  24  Id,  338;  Lyle  v. 
Rollins,  2^  Id,  437;  Peterie  v.  Bugby,  Id.  419;  Aid  rich  v.  Palmer,  24 
Cal,  513;  Ellis  V,  Jeans,  26  /«/.  272;  Wilcoxon  v.  Burton,  27  Id,  228; 
Carpentier  v,  Gardner,  29  Id,  160;  Rice  v.  Cunningham,  29  Id,  492; 
Crook  V,  Forsyth,  30  Id.  662.)  The  rule  applies  to  law  and  equity  cases 
alike.  (Ritter  z;.  Stock,  12  Cal,  402;  Doe  ».  Vallejo,  29  Id.  386.) 
The  same  rule  applies  to  the  report  of  commissioners  appointed  to 
assess  damages  and  estimate  benefits  in  widening  of  streets.  (Appeal 
of  Piper,  32  Cal.  530;  Appeal  of  Brooks  and  Josephs,  32  Cal.  558.) 
But  the  rule  does  not  apply  where  the  evidence  in  the  court  below  con- 
sists of  depositions.    Wilson  v.  Cross,  33  Cal.  51. 

267.  Wrong  Reasoning. — ^An  order  granting  a  new  trial  will  not 
be  reversed  because  the  reason  assigned  is  a  bad  one,  if  there  was  a 
jood  reason  for  granting  it.  (Bolton  v,  Stewart,  29  Cal,  615;  Grant  v. 
IJoore,  Id,  644.)  The  order  stands  upon  the  facts  in  the  record. 
(Coghill  V,  Marks,  Id.  673.)  If  a  judgment  or  order  is  right,  that  it 
could  not  be  sustained  upori  the  theory  of  law  on  which  the  court  below 
proceeded  is  no  reason  for  reversing  it.  (Munro  v.  Potter,  34  Bard. 
358;  Gillespie  v,  Torrance,  7  Add,  Pr.  462;  Deland  v,  Richardson,  4 
Dtn.  95;  Davis  v,  Spencer,  24  N,Y,  386;  Scott  v.  Pilkington,  15  Ahb, 
Pr.  280;  Mills  V.  Van  Voorhies,  20  N,Y.  412.)  A  judgment  which  is 
right  will  not  be  reversed  because  rendered  upon  a  wrong  reason. 
(Helm  V,  Dumars,  3  Cal,  454;  Bliven  v.  Freer,  10  Cal,  172.)  Where 
a  decision  was  correct  when  made,  it  will  not  be  reversed  by  reason  of 
any  matter  of  fact  not  shown  or  oflfered  in  the  court  below.  Wallace 
V.  Eldredge  (No.  2),  27  Cal,  498. 
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268.  The  legal  presumption  is  in  favor  of  the  cor- 
rectness of  the  findings  and  decision  of  the  court  below, 
and  when  attacked,  on  a  motion  for  a  new  trial,  will  be 
sustained  on  appeal,  unless  it  be  affirmatively  shown 
that  they  are  erroneous.  When  this  is  attempted  by  way 
of  showing  that  certain  specified  facts,  other  than  those 
expressly  found  by  the  Court,  were  proven  by  the  evi- 
dence, it  must  likewise  appear  that  such  facts  would 
require  a  different  finding  or  decision*  from  the  one 
rendered,  or  the  specification  will  be  held  insufficient 
White  V.  Abernathy,  3  CaL  426;  Landers  v.  Bolton, 
26  Cal.  403;  Moyes  v.  Griffith,  35  /rf.  556;  Mills  v. 
Thorne,  CaL  Sup.  Ct.^  Oct.  T.,  1869;  Herriter  v.  Por- 
ter, 23  Cal.  385;  Hastings  v.  Cunningham,  35  Id.  549; 
Drummond  v.  Magruder,  9  Cranch^  122;  The  ** Poto- 
mac," 2  Black.  U.S.  581, 

269.  On  appeal,  the  presumption  lies  that  the  court 
below  discharged  its  duty,  that  its  proceedings  were 
regular,  and  its  action  founded  on  proper  proof.  (Bel- 
lows/ z/.  Sacket,  15  Barb.  96;  Corning  v.  Slosson,  16 
N.Y.  294;  Keegan  v.  Western  R.R.  Co.,  4  Seld.  175; 
Beecher  v.  Conradt,  1 1  How.  Pr.  181 ;  Bidwell  v.  Astor 
Mut.  Ins.  Co.,  16  N.Y.  262;  Viele  v.  Troy  and  Boston 
R.R.  Co.,  20  Id.  184;  Grant  v.  Morse,  22  /^.  323; 
Graves  v.  McKeon,  2  Denioy  639;  Decker  v.  Hassell» 
26  How.  Pr.  528;  Foster  v.  Hazen,  12  Barb.  547;  Van 
Slyck  V.  Taylor,  9  yohns.  146;  Lamotte  v.  Archer,  4 
E.  D.  Smith,  46;  Stafford  v.  Williams,  4  Den.  182; 
House  V.  Low,  2  yohns.  378;  Peters  v.  Diossy,  3  E.  D. 
Smithy  115;    Beattie  v.  Qua,  15  Barb.  132;  Oakley  Z'. 
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Van  Horn,  21  Wend.  305;  Fuller  v.  Wilcox,  19  Id, 
351;  Tower  t'.  Hewett,  11  yokns.  134;  Williamson  «/. 
Field,  2  Barb.  281;  Darby  v.  Callaghan,  1 6  iV.  K  7 1 ;  Mat- 
ter of  the  Empire  City  B'k,  1%  Id.  199;  Carman  v. 
Pultz,  21  Id.  547;  Reformed  Protestant  Dutch  Church 
V.  Brown,  24  Haw.  Pr.  76;  Phelps  v.  McDonald,  26 
Id.  82;  Hoyt  V.  Hoyt,  8  ^t?jze/.  511;  Richardson  v. 
Dugan,  Id.  207;  Harden  v.  Palmer,  2  i?.  D.  Smith,  172.) 
It  will  be  presumed  that  the  record  contains  all  the  evi- 
dence. (Orcutt  f'.  Cahill,  24  N.Y.  578;  Calligan  v. 
Mix,  12  How.  Pr.  495.)  And  that  the  proceedings  of 
the  jury  were  regular!  Coughnet  v.  Eastenbrook,  f  i 
Johns.  532;  Beekman  v.  Wright,  Id.  442;  Van  Doren 
V.  Walker,  2  Cai.  373. 

270.  The  presumption  is  that  all  the  facts  in  a 
record  bearing  on  the  points  decided  have  received 
due  consideration  by  the  Supreme  Court,  whether  all  or 
a  part  or  none  of  those  facts  are  mentioned  in  the  opin- 
ion. (Mulford  V.  Estudillo,  32  Cal.  131.)  Where 
there  are  two  presumptions  equally  reasonable,  arising 
upon  the  face  of  the  record,  the  Court  is  bound  to  adopt 
that  which  will  maintain  the  judgment  of  the  court  be- 
low.    Whipley  v.  Fowler,  6  Id.  630. 

271.  Evidence. — ^Where  there  has  been  no  objection  raised  or 
exceptions  taken  to  insufficiency  of  the  evidence,  the  Court  will  presume 
that  proper  evidence  was  given.  (Bunting  v,  Beideman,  i  Cal,  182.) 
And  objection  must  be  made  at  the  time  of  its  introduction.  (Good- 
ale  V,  West,  5  Cal,  341;  Covillaud  v.  Tanner,  7  Id,  .38;  Mott  v.  Smith, 
16  Id,  533.)  And  must  be  special;  it  cannot  be  made  special  for  the 
first  time  in  the  appellate  court.  (People  v,  Glenn,  10  Cal,  32;  Dreux 
V,  Domec,  18  Id,  83;  Kiler  v,  Kimball,  10  Id,  267.)  So  of  an  excep- 
tion to  the  admissibility  of  a  deed.  (Pearson  v,  Snodgrass,  5  Cal,  478; 
Posten  V,  Rassette,  Id,  467.)  The  presumption  of  the  law  is  that  there 
was  evidence  to  sustain  eveiy  material  £act  found  by  the  juiy.    (Doll 
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V.  Anderson,  27  CaL  250.)    And  that  facts  imperfectly  alleged  have 
been  proved..    Barron  v,  Frink,  30  CaL  486. 

272.  Findings. — Where  in  the  trial  for  injury  to,  a  water  ditch,  by 
the- Court  without  a  jury,  and  judgment  passed  for  the  defendants  with- 
out any  findings  of  fact  being  made,  the  legal  presumption  is  that  the 
court  below  found  'all  the  issues  for  the  defendants.  (Clark  v,  Willett, 
35  CaL  534.)  If  the  findings  are  defective,  the  presumption  is  that  the 
facts  not  found  were  proved,  unless  the  court  below  is  requested  to 
supply  the  defect,  and  fails  or  refuses  to  do  so.  Lyons  v,  Leimback, 
39  CaL  139. 

273.  Instructions. — Where  the  record  does  not  contain  the  in- 
structions of  the  court  below,  the  presumption  will  be  that  the  laws  ap- 
plicable to  the  facts  were  correctly  given  to  the  jury.  Aldrich  v.  Palmer, 
24  CaL  515. 

274.  Practice. — It  must  be  shown  that  the  Court  erred  in  striking 
out  the  answer;  error  will  not  be  presumed.  (Dimick  v,  Campbell,  31 
CaL  238;  Landers  v.  Bolton,  26  Id,  393.)  When  there  are  both  issues 
of  law  and  fact,  joined  in  the  same  cause,  and  the  cause  is  tried  on  the 
issues  of  fact,  and  a  judgment  rendered,  the  presumption  will  be  in- 
dulged, on  appeal,  that  the  issue  of  the  law  had  been  first  disposed  of. 
(Brooks  V,  Douglass,  32  CaL  208;  Townsend  v,  Jemison,  7  Hozv.  U,S. 
706.)  Exceptions  appearing  in  the  case  as  settled  will  be  assumed  to 
have  been  taken  in  due  time  and  form.  Hunt  v.  Bloomer,  13 
iVr.r.341. 

WHEN   JUDGMENT  WILL   BE   AFFIRMED. 

275.  The  judgment  of  the  court  below  will  be  sus- 
tained if  there  is  one  conclusive  ground  upon  which  it 
can  rest.  (Eleven  v.  Freer,  10  CaL  172.)  When  a 
judgment  is  correct  by  the  record,  it  will  be  affirmed 
without  reference  to  the  grounds  upon  which  it  was  ren- 
dered by  the  court  below.  (Kidd  v.  Teeple,  22  Id. 
255;  Russel  V.  Williams,  2  Id.  158;  Warner  v.  Lessler, 
33  N.V.  296;  Otis  V.  Spencer,  16  Id.  6io\  15  How.  Pr. 
425;  6  Abb.  Pr.  127;  Titus  v.  Orvis,  id  N.Y.  617.)     It 


JUDGMENT,    WHEN   AFFIRMED.  745 

IS  no  objection  to  an  affirmance  that  judgment  can  only 
be  sustained  on  grounds  that  were  not  suggested  by 
counsel  below.  Oneida  Bank  v.  Ontario  Bank,  21  Id. 
490;  White  V.  Madison,  26  Id.  117. 

276.  When  the  Supreme  Court  is  equally  divided 
upon  an  appeal,  the  judgment  stands  affirmed.  (11 
Wheat.  59;  ID  Id.  66;  Washington  Bridge  Co.  v.  Stew- 
art, 3  How.  Pr.  413.)  The  Supreme  Court  will  not 
generally  set  aside  a  verdict,  where  the  judge  and  jury 
harmonize  in  its  support.  (Antoine  Co.  v.  Ridge  Co., 
23  CaL  219.)  Where  substantial  justice  has  been  done, 
the  appellate  court  will  not  reverse  the  judgment  on 
merely  technical  grounds.  (Fisher  v.  Reider,  Hempst. 
82.)  Or  for  a  mere  variance.  (Cook  v.  Gray,  Id.  84.) 
If  the  appellant  can  gain  nothing  by  a  new  trial,  judg- 
ment will  not  be  reversed.  (Larco  v.  Casaneuava,  30 
Cal.  560.)  A  judgment  will  not  be  reversed  for  errors 
that  can  in  no  respect  injure  the  appellant.  Thomp- 
son V.  Lyon,  14  CaL  39;  Burnett  v.  Tolles,  Cal.  Sup. 
CL,  Oct.  T.,  1869;  Mitchell  v.  Bromberger,  2  Nev.  345. 

277.  On  appeal  from  judgment  on  a  demurrer  as 
frivolous,  judgment  should  be  affirmed  if  the  demurrer 
was  bad  though  not  frivolous.  (Witherhead  v.  Allen, 
28  Barb.  661;  Wesley  v.  Bennett,  5  Abb.  Pr.  498; 
Martin  v.  Kanouse,  2  Abb.  Pr.  327;  Laverty  v.  Gris- 
wold,  12  N.Y.  Leg.  Obs.  316;  Manning  v.  Tyler,  2 1 
N.Y.  570.)  If  an  appellate  court  finds  that  the  facts 
stated  in  the  complaint,  with  all  legal  intendments  in  its 
favor,  will  not  support  the  judgment,  the  judgment  must 
be  affirmed,  though  counsel  may  have  hit  on  the  proper 
grounds  for  asking  a  reversal.  (Van  Doren  v.  Tjader, 
I  Nev.  380.)    Where  the  questions  raised  by  the  record 
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have  been  repeatedly  settled  by  the  appellate  court, 
or  are  decided  by  reference  to  plain  elementary  princi- 
ples of  law,  the  judgment  will  be  affirmed,  with  damages. 
Pinkham  v.  Wemple,  1 2  CaL  449. 

278.  When  a  demurrer  to  a  complaint  is  properly 
sustained,  with  leave  to  amend,  and  the  plaintiff  de- 
clines to  do  so,  the  judgment  will  not  be  reversed  on 
appeal,  in  order  to  allow  the  amendment.  There  must 
be  error  in  order  to  allow  the  reversal  of  a  judgment. 
(Sutter  V.  San  Francisco,  36  CaL  112.)  This  Court 
will  not  reverse  a  decision,  after  a  trial  on  the  merits, 
for  defects  in  the  declaration  which  were  amendable  in 
the  court  below.  Shoenberger's  Exrs.  v.  Zook,  34 
Penn.  24. 

279.  When  the  case  made  by  plaintiff's  proof  dif- 
fers from  the  averments  of  the  complaint,  and  defend- 
ant does  not  object  to  the  introduction  of  evidence  on 
this  groiind,  the  Court  will  not  reverse  the  judgment 
on  account  of  the  variance.  (Marshall  v.  Ferguson,  23 
CaL  65.)  Where  the  statement  contains  only  an 
outline  of  the  evidence,  without  any  rulings  or  instruc- 
tions of  the  Court,  and  not  purporting  to  give  all  the 
evidence,  and  that  given  not  being  clearly  in  favor  of 
the  verdict,  the  appellate  court  will  not  interfere. 
(Loucks  V.  Edmondson,  18  CaL  203.)  Where  there 
are  no  assignments  of  errors  by  the  appellant,  judgment 
will  be  affirmed.  Affirmative  error  must  be  shown. 
People  V.  Goldburg,  10  CaL  312;  People  v.  Levison, 
16  Cal.  98. 

280.  The  verdict  will  not  be  disturbed  except  for 
good  cause,  and  damages  will  be  allowed  on  an  appeal 
from  a  judgment  thereon  when  no  cause  is  shown  for 
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granting  a  new  trial.  (Field  v.  Campbell,  1 7  La.  An. 
30.)  On  an  appeal  from  an  order  made  after  final 
judgment,  directing  receiver  to  pay  over  to  the  prevail- 
ing party  moneys  in  his  hands,  the  Supreme  Court 
cannot  reverse  the  order  appointing  the  receiver. 
Whitney  v.  Buckman,  26  Cal.  451. 

281.  A  judgment  will  not  be  reversed  because  of 
an  error  which  affects  the  rights  of  parties  who  have 
not  appealed,  and  not  those  of  the  appellants.  Thi^ 
Court  will  not  reverse  a  judgment  dismissing  an  action 
for  want  of  prosecution,  unless  there  has  been  an  abuse 
of  discretion  in  the  court  below  in  giving  the  judgment; 
and  it  devolves  on  the  appellant  to  show  such  abuse 
of  discretion.  (Grigsby  v.  Napa  County,  36  CaL  585.) 
In  Pennsylvania,  it  has  been  held  that  a  judgment  will 
not  be  reversed  because  the  court  below  erred  in 
prescribing  the  order  in  which  counsel  should  address 
the  jury.     Smith  v.  Frazar,  53  Penn.  226. 

282.  Where  the  findings  do  not  contain  all  the 
facts  necessary  to  be  proved  in  order  to  entitle  the 
prevailing  party  to  a  judgment,  it  will  not  be  reversed, 
unless  the  court  below  has,  after  defect  has  been  pointed 
out,  failed  or  refused  to  make  the  required  finding,  and 
exception  has  been  taken  thereto.  (Lyon  v.  Leimback, 
29  CaL  139.)  If  the  facts  in  issue  are  not  found,  and 
the  evidence  is  not  set  out  in  the  transcript,  the  appel- 
late court  will  not  undertake  to  say  that  it  was  proven. 
Evidence  tending  to  prove  a  fact  does  not  necessarily 
zmount  to  proof  o^  the  fact.  (Merrill  v.  Chapman,  34 
CaL  251.)  Where  the  findings  support  the  judgment, 
and  the  record  discloses  no  exceptions  to  admission  of 
evidence  or  the  rulings  of  the  Court,  the  judgment  will 
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be  affirmed.  (Hutchinson  v.  Ryan,  11  Cal.  142;  Clark 
V.  Huber,  20  Cal.  196.)  A  judgment  on  the  report  of 
referee  will  not  be  reversed  for  failure  to  find  on  issues, 
where  no  evidence  would  warrant  findings  in  favor  of 
the  appellant.     Alger  v.  Raymond,  7  Bosw.  418. 

MODIFICATION   OF   JUDGMENT. 

283.  Where  the  judgment  below  is  erroneous,  the 
appellate  court  will  so  modify  it  as  finally  to  settle  the 
controversy.  (Persse  z/.  Cole,  i  Ca/.  369.)  A  judg- 
ment will  be  modified  and  affirmed  where  there  is  an 
error  which  the  record  enables  the  appellate  court 
fully  to  correct.  (Union  Wat.  Co.  v.  Murphy's  Flat 
Pluming  Co.,  22  CaL  620.)  Where,  in  ejectment  against 
several  defendants,  the  judgment  for  damages  is  several, 
the  damages  may  be  remitted,  and  the  judgment  for 
the  land  may  stand.  (Curtis  v.  Herrick,  14  CaL  117.) 
Respondent  may  remit  damages  and  pay  costs  of 
appeal.  (Dall  v.  Feller,  16  CaL  432;  La  Motte  v. 
Archer,  4  E.  D.  Smithy  46.)  Or  the  excess  of  dam- 
ages over  amount  claimed  may  be  remitted,  and  the 
judgment  stand.     Pierce  v.  Payne,  14  CaL  419. 

284.  The  judgment  of  a  court  can  only  be  changed 
on  a  petition  for  rehearing  or  a  modification.  (Hous- 
ton V.  Williams,  13  CaL  24.)  The  Court  may  direct 
that  judgment  be  affirmed  on  respondent's  remitting 
that  part  of  it  which  is  erroneous,  if  capable  of  exact 
calculation.  (Chouteau  z/.  Suydam,  21  N.Y.  179;  Boyd 
V.  Foot,  5  Bosw.  no;  McAuley  v.  Mildrum,  9  Abb.  Pr. 
198;  Corning  v.  Corning,  6  N.Y.  97;  Moffett  v.  Sack- 
ett,  \Z  N.Y.  ^22\  O'Shea  v.  Kirker,  4  Bosw.  120;  8 
Abb.  Pr.  69.)     Case  where  the  Supreme  Court  refused 
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to  modify  its  judgment  of  reversal,  though  an  offer  to 
remit  the  damages  was  made,  (Ellis  v.  Jeans,  26  CaL 
72.)  Case  remanded,  with  directions  to  add  to  the 
judgment  the  yearly  rent  of  the  land  as  found  by  the 
jury.     Bay  v.  Pope,  1 8  CaL  694. 

285.  Where  there  is  a  discrepancy  between  the 
findings  of  fact  and  the  judgment,  the  appellate  court, 
will  order  the  proper  modification  of  the  judgment. 
(Clark  V.  Huber,  20  CaL  196.)  The  appellate  court, 
in  reversing  a  judgment  and  directing  the  entry  of  a 
judgment  in  the  court  below,  does  not  order  a  new 
trial.  (Argenti  v.  San  Francisco,  30  CaL  458.)  A 
judgment  cannot  be  affirmed  as  to  part  of  the  amount 
recovered,  and  reversed  as  to  the  residue^  as  between 
the  same  parties,  where  a  new  trial  is  granted  as  to 
the  part  reversed.  Story  v.  N.Y.  and  Harlem  R.R. 
Co.,  2  Seld.  85. 

286.  Where  an  appeal  is  only  from  an  order  deny- 
ing a  new  trial,  the  appellate  court  may  go  back  to  the 
complaint  and  strike  out  one  or  more  causes  of  action, 
and  may  modify  the  judgment.  (Argenti  v.  San  Fran- 
cisco, 30  CaL  458.)  In  an  action  for  the  recovery  of 
chattels,  the  Supreme  Court  should  modify  the  judg- 
ment by  making  it  in  the  alternative  for  the  return  of 
the  property  or  for  its  value.  Fitzhugh  v.  Wiman,  9 
N.Y.  559;  Bartlett  z'.  Judd,  23  Barb.  262;  O'Shea  v. 
Kirker,  4  Bosw.  1 20. 

287.  Whether  on  reversing  a  judgment,  the  Court 
has  power  to  order  a  proper  judgment  to  be  entered, 
query,  (Fraser  v.  Child,  4  E.  D.  Smithy  243.)  The 
Court,  on  reversing  a  judgment,  can  render  such  judg- 
ment as  the  court  below  should  have  done.     (Gahn  v^ 
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Neville,  2  Cal.  8i;  Bidleman  v.  Kewen,  Id.  248.) 
Mistakes  can  only  be  corrected  by  reversal  of  the 
judgment,  and  that  appellate  court  could  not  correct 
the  error,  (Hardy  v.  Seel  ye,  3  Abb.  Pr.  103;  i  Hilt. 
90;  Bunker  v.  Latson,  i  E.  D.  Smith,  ^lO]  Fanning 
V.  Lent,  3  E.  D.  Smith,  206;  Edwards  v.  Drew,  2  Id. 
55;  contra,  Fields  v.  Moul,  15  Abb.  Pr.  7;  Lewis  v. 
Fox,  II  Abb.  Pr.  134,  281;  20  How.  Pr.  96.)  Where 
the  judgment  is  in  harmony  with  the  pleadings  and 
findings  of  fact,  but  erroneous  by  reason  of  a  variance 
between  the  findings  and  proof,  the  judgment  will  not 
be  modified  to  suit  the  proof.  Clark  v.  Huber,  20 
Cal.  196. 

288.  A  judgment  may  be  reversed  or  modified  as 
to  any  or  all  of  the  parties.  (Ricketson  v.  Richard- 
son, 26  Cal.  149;  Montgomery  Bank  v.  Albany  Bank, 
7  N.Y.  459;  Giraud  v.  Beach,  4  E.  D.  Smith,  27;  Wil- 
liams V.  Christie,  4  Duer,  29;  Fields  v.  Moul,  15  Abb. 
Pr.  6.)  Or  a  judgment  may  be  reversed  as  to  part  of  the 
amount,  and  affirmed  as  to  the  rest.  (Brownell  v. 
Winnie,  29  N.Y.  400;  Staats  v.  Hudson  River  Rail- 
road Co.,  39  Barb.  298;  Pinkney  v.  Keyler,  4  E.  D. 
Smith,  469;  Rosenbaum  z/.  Gunter,  3  Id.  203;  Fields 
V.  Moul,  15  Abb.  Pr.  6;  overruling  Kasson  v.  Mills,  8 
How.  Pr.  2i77')  Even  when  for  entire  damages. 
(Decker  v.  Hassel,  26  How.  Pr.  528;  Fields  v.  Moul, 
15  Abb.  Pr.  6.)  If  only  one  of  two  defendants  appeal, 
the  judgment  may  be  reversed  as  to  him,  and  allowed 
to  stand  as  to  others.  (Minturn  v.  Bay  lis,  33  Cal.  129; 
Ricketson  v.  Richardson,  26  Id.  149;  Geraud  v.  Stagg, 
4  E.  D.  Smith,  27;  10  How.  Pr.  369;  overruling  Far- 
rell  V.  Calkins,  10  Barb.  348.)  And  costs  will  be 
awarded  in  favor  of  the  one  as  to  whom  judgment  was 
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reversed.     Montgomery  Co.  Bank  v,  Albany  City  Bank, 
3  Seld.  459. 

289.  The  law  regards  the  substance  more  than  the 
form,  and  the  appellate  court  will  compel  the  court  be- 
low to  issue  an  attachment  to  punish  a  contempt  which 
is  in  substance  a  private  right,  though  in  form  a  case  of 
contempt.  (Merced  Co.  v.  Fremont,  7  Cal.  130.)  If 
the  judgment  is  erroneous^  and  the  findings  of  facts  will 
enable  the  Supreme  Court  to  determine  what  kind  of 
judgment  should  have  been  rendered,  it  will  direct  the 
court  below  to  render  the  proper  judgment.  (Love  v. 
Shartzer,  31  CaL  488.)  When  an  appellate  court  di- 
rects the  court  below  what  kind  of  a  judgment  to  render, 
it  is  a  reversal  of  the  judgment.  (Agenti  v.  San  Fran- 
cisco, 30  Cal.  458.)  See,  as  to  awarding  proper  judg- 
ment, or  modifying  judgment  when  all  the  facts  are  be- 
fore the  Court,  Gage  v.  Brewster,  31  N.Y.  218;  Mc- 
Dougall  V.  Cooper,  Id.  498;  People  v.  Supervisors  of 
Richmond,  28  N.V.  112;  Beach  v.  Cook,  Id.  508; 
Brownell  v.  Winnie,  29  N.Y,  400;  29  Haw.  Pr.  193; 
Re  Livingstons  Petition,  34  N.Y.  555;  32  How.  Pr. 
20;  2  Abb.  Pr.  I. 

REVERSAL   OF    JUDGMENT. 

280.  Error  of  Law^. — On  an  appeal  from  a  judgment,  if  an 
error  has  been  committed  which  may  by  possibility  have  prejudiced 
appellant,  judgment  must  be  reversed.  Brown  v.  Richardson,  20 
N.Y.  476;  Erben  ».  Lorillard,  19  Id.  299;  Williams  v.  Fitch,  18  Id. 
546;  Underbill  v.  New  York  and  Harlem  Railroad  Company,  21  Barb, 
489;  Worrall  v.  Parmelee,  i  N.Y.  519;  Weber  v.  Kingsland,  8  Basw, 
415;  Hahn  v.  Van  Doren,  i  E.  D.  Smt/h,  411;  Clark  v.  Vorce,  19 
Wend.  232;  Farmers'  and  Manfs.'  Band  v,  Whinfield,  24  Id.  419;  Gil- 
let  z'.  Mead,  7  Id.  193;  Clarke  v,  Dutcher,  9  Cow,  674;  Anthonie  v. 
Coit,  2  Ball,  40. 
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291.  Evidenoe. — A  judgment  against  clear,  uncontradicted,  and 
unimpeached  evidence  must  be  reversed.  (Evans  v.  Wood,  1 5  A6d. 
Pr.  416;  Armstrong  v.  Smith,  44  Bard.  120;  Jacks  v.  Darrin,  3  E,D. 
Smith,  557;  Goldsmith  v.  Obermeier,  Id.izi;  Conlan  v .  Latting,  /</.  3 5 4 ; 
Orcuttz;.  Cahill,  24  N,Fi  578;  Fales  v.  McKeon,  2  IIil/.  53;  Fox  v. 
Decker,  3  jK.  D,  Smith,  150.)  But  the  uncontradicted  evidence  of  an 
interested  witness,  as  a  party  in  the  suit,  may  be  disregarded.  (Roberts 
V.  Gee,  15  Bard.  449.)  And  where  judgment  was  for  the  defendant, 
then  without  considering  whether  or  not  the  plaintiff  proved  a  case  en- 
titling him  to  relief.  (Reddington  v.  Waldon,  22  CaL  185.)  Where 
the  evidence  is  conflicting,  the  Supreme  Court  will  reverse  the  order  of 
the  court  below  denying  a  new  trial.  Preston  v.  Keys,  23  CaL  193; 
Lane  v.  Brown,  22  Ind,  239. 

5282.  ISvidenoe,  Admission  of. — If  erroneous  or  illegal  evidence  is 
admitted,  and  the  record  does  not  negative  the  presumption  that  injury  was 
sustained  thereby,  the  judgment  will  be  reversed.  (Roflf ».  Duane,  27  Col, 
565 ;  Lalley  v.  Wise,  28  CaL  539;  Worrall  v.  Parmelee,  i  AT  jP'  5 19;  Hahn 
V.  Van  Doren,  i  E,I),  Smith,  411;  Marquand  v.  Webb,  16  Johns.  89; 
Osgood  V.  Manhattan  Co.,  3  Cow.  612;  Tappan  v.  Butler,  7  Bosw, 
480;  Main  v.  Eagle,  i  E.D.  Smith,  621;  Hahn  v.  Van  Doren,  Id. 
411;  Belden  v.  Nicolay,  4  Id.  14.)  Though  the  defendant  did  not 
appear  on  the  trial.  (Squier  v.  Gould,  13  Wend.  159;  Finch  v.  Mc- 
Dowell, 7  Cow.  537;  McNutt  V.  Johnson,  7  Johns.  18;  Lynch  v.  Mc- 
Beth,  7  How.  Pr.  113.)  And  so,  where  judgment  was  entirely  un- 
supported by  evidence.  (Davidson  v.  Hutchins,  i  Hilt.  123;  Storp». 
Harbutt,  4  E.  D.  Smith,  464;  Himt  v.  Westervelt,  Id.  225;  Calligan 
V.  Mix,  12  Haw.  Pr.  495;  Howard  v.  Brown,  2  E.  D.  Smith,  z^y; 
Wiley  V.  Slater,  22  Bard.  506;  Fish  v.  Skirt,  21  Id.  333;  Rathbone  v. 
Stanton,  6  Id.  141.)  Or  if  competent  evidence  was  excluded,  which 
might  possibly  have  changed  the  result.  McAllister  v.  Sexton,  4  E.D. 
Smith,  41;  Raymond  v.  Richardson,  Id.  171;  Tuttle  v.  Hunt,  2  Cow. 
436;  Irvine  v.  Cook,  15  /ohns.  239;  Penfield  v.  Carpender,  i^  Id* 
350;  Haswell  v.  Bussing,  10  Johns.  128;  Martin  v.  Garrett,  4  E.  D. 
Smith,  346. 

293.  Findings. — The  Supreme  Court  will  reverse  the  judgment 
of  the  court  below,  where  the  facts  found  by  the  Court  are  not  sufl&- 
cient  to  support  the  judgment.     Davis  v.  Caldwell,  12  CaL  125. 

5294.    Instxnotlons. — For  error  in  refusing  to  give  instructions  to 
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the  juiy  the  judgment  will  be  revetsed.  (Busenius  v.  Coffee,  14  Cal.^ 
♦91;  De  Benedetti  v,  Manchin,  i  jffti/.  213.)  Or  for  any  error  in  a 
charge,  which  might  have  misled  the  juiy.  (Pettit  v.  Ide,  12  AM,  Pr, 
44.)  Or  for  error  in  charge  of  judge.  (Whitney  ».  Y'^ells,  28  Hcfw. 
Pr,  150;  Pettit  V,  Ide,  12  Alh,  Pr.  44.)  Or  for  refusal  to  charge  on  a 
proper  request.  De  Benedetti  v,  Manchin,  i  HUt,  213;  Halloran  v, 
N.Y.  and  Erie  R.R.  Co.,  2  E,  D,  Smithy  257;  see  Needles  v,  How- 
ard, I  Id,  54. 

S595.  Irregnlaxlties. — ^A  judgment  rendered  after  the  time  ap- 
pointed by  law  for  its  adjournment  will  be  reversed.  Smith  v,  Chi- 
chester, I  Cal,  409. 

5296.  Mistrial. — ^£ven  thopgh  a  judgment  appears  to  be  correc 
on  the  merits,  it  will  be  reversed  for  a  mistrial.  (15  Hew,  Pr,  407;  6 
Ahh,  Pr,  129;  Cobb  v,  Cornish,  6  Abb,  Pr,  129;  16.  N,Y,  602;  Gil- 
bert V,  Beach,  Id,  606;  Purchase  v,  Mattison,  15  Abb,  Pr,  402.)  An 
order  of  the  court  below,  setting  aside  a  judgment,  where  it  does  not 
appear  that  a  copy  of  the  order  was  served  on  plaintiff  or  his  attorney,  will 
be  reversed  on  appeal.  (Vallejo  ».  Green,  1 6  Cal,  1 60.)  A  judgment 
by  defaplt  will  be  reversed,  unless  the  record  show  service  on  the  de- 
fendant or  appearance.  Schloss  v.  White,  16  Cal,  65;  Burt  v,  Sran- 
ton,  I  Cal,  416;  Joyce  v.  Joyce,  5  Cal,  449. 

f297.  Pleadings. — If  the  plaintiff  admits  in  the  pleadings  that  he 
never  had  a  cause  of  action,  the  Supreme  Court  will  reverse  the  judg- 
ment, and  either  order  a  judgment  in  defendant's  favor,  or  remand  the 
cause  for  further  proceedings.  (Mulford  v,  Estudillo,  32  Cal,  131; 
Barron  v,  Frink,  30  Cal,  486.)  Where  the  complaint  fails  to  state 
facts  sufficient  to  constitute  a  cause  of  action,  judgment  by  default 
thereon  will  be  reversed  on  appeal.  (Hallock  v,  Jaudin,  34  Cal,  167.) 
The  judgment  of  a  court  on  a  second  trial,  an  appeal  from  the  first 
trial  being  taken  and  perfected,  will  be  reversed,  because  the  Court 
could  not  proceed  with  the  second  trial  until  the  appeal  from  the  order 
was  determined.    Ford  v.  Thompson,  19  Cal,  118. 

f298.  Reversal,  Efitet  oSi—li  the  judgment  is  reversed,  the 
parties  are  remitted  to  their  original  rights,  and  may  proceed  as  though 
no  action  had  ever  been  brought.  (Hunt  v.  Hoboken  Land  Co.,  i 
HiU.  161;  Elbert  v,  Kelly,  4  E,  D.  Snuih,  12;  10  How,  Pr,  392.) 
The  reversal  of  a  judgment  restores  any  advantage  which  may  have 
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• 

been  derived  from  its  rendition.  (ReynoldB  v.  Harris,  14  Cai.  667; 
Estus  V,  Baldwin,  9  Hozv.  Pr.  80;  Sheridan  v.  Mann,  5  Id.  201.) 
Property  purchased  on  sale  under  judgment  reversed  must  be  restored. 
(Re3moIds  v.  Harris,  14  CaL  667.)  But  otherwise  as  to  a  stranger, 
a  dona  fide  purchaser  without  notice.  (/</.)  The  assignee  of  a  judg- 
ment, and  of  the  Sheriff's  certificate  of  sale  thereunder,  stands  in  the 
same  position  as  his  assignor.    Id, 


WHEN    JUDGMENT  WILL    BE    REVERSED    AND    NEW    TRIAL 

ORDERED. 

• 

299.  A  new  trial  must  be  ordered  whenever  it  is 
necessary  as  a  matter  of  right.  (Griffin  v.  Marquardt, 
17  N.Y.  28.)  But  not  where  it  is  apparent  that  no 
possible,  state  of  proof  applicable  to  the  issues  can 
entitle  respondent  to  a  judgment  (Edmonston  v. 
McLoud,  16  -A^K  543;  Marquat  v.  Marquat,  12  N.Y. 
336.)  In  what  other  cases  a  new  trial  must  be  ordered. 
Griffin  v.  Marquardt,  17  iVlK  28;  Astor  v.  L'Amoreux, 
8  Id.  107;  Moffet  V.  Sackett,  18  Id.  522;  Griffin  v. 
Cranston,  i  Bosw.  281;  Meyer  v.  Louisville,  7  Abb. 
Pr.  6;  Schenck  v.  Dart,  22  N.Y.  420;  Chase  v.  Peck, 
21  Id.  581;  Story  V.  N.Y.  and  Harlem  R.R.,  6  N.Y. 
85;  Fields  V.  Moul,  15  Abb.  Pr.  6. 

• 

300.  On  reversing  a  case,  the  appellate  court  may 
in  its  discretion  award  a  new  trial.  (Griffin  v.  Marquat, 
17  N.Y.  28;  Astor  V.  L'Amoreux,  4  Seld.  107;  Mar- 
quat V.  Marquat,  2  Kern.  336;  Moffatt  v.  Sackett,  18 
NY.  522;  Schenck  v.  Dart,  22  W.JK.  420.)  Where 
nothing  appears  on  the  record,  either  in  the  pleadings, 
evidence  or  judgment,  from  which  the  Court  can  ascer- 
tain the  rights  of  the  parties,  and  where  it  is  highly 
probable   that  the  judgment  of  the   court  below   is 
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founded  neither  upon  law  or  equity,  the  case  may  be 
remanded  for  new  trial.     Reed  v.  Jourdain,  i  Col.  loi. 

301.  On  review  of  error  on  the  trial,  in  the  process 
of  ascertaining  the  facts,  the  proper  judgment  on 
reversal  will  be  one  ordering  a  new  trial.  (Marquat  v. 
Marquat,  2  Kern.  336;  Astor  v.  L'Amoreux,  4  Seld. 
107;  Edmonston  v.  McLoud,  16  N.Y.  543;  Griffin  v. 
Marquhardt,  17  N.Y.  28;  Meyer  v.  City  of  Louisville, 
26  Barb.  609;  Cobb  v.  Cornish,  it  N.Y.  602;  Irwin  v. 
Lawrence,  i  Hilt.  352;  Moffatt  v.  Sackett,  18  N.Y. 
522.)  But  where  the  appellate  court  can  see  that  no 
possible  state  of  proof  applicable  to  the  case  will  entitle 
a  party  to  a  recovery,  the  judgment  should  be  reversed 
without  awarding  a  new  trial.  (Edmiston  v.  McLoud, 
16  N.Y.  543;  Griffin  v.  Marquhardt,  17  N.Y.  28; 
Irwin  V.  Lawrence,  i  Hilt.  352;  Sayre  v.  N.Y.  and 
Harlem  R.R.  Co.,  3  Duer^  54.)  Where  proper,  an 
absolute  reversal  may  be  ordered  as  to  some,  and  a  new 
trial  awarded  as  to  others  of  the  appellants.  Williams 
V.  Christie,  4  Duer,  29. 

302.  The  appellate  court  may  add  to  the  judgment 
of  reversal  that  the  cause  be  tried  de  novo,  or  that  a 
particular  issue  be  tried.  ( Argenti  v.  San  Francisco,  30 
Col.  458.)  The  court  below  allowed  to  enter  judgment 
for  plaintiff  for  the  amount  of  the  verdict,  otherwise  to 
re-try  the  cause.  (Reniff  v.  The  "Cynthia,"  i8*  Cal. 
669.)  That  an  order  for  a  new  trial  is  not  ''equivalent 
to  a  new  action,"  (United  States  v.  Hawkins,  10  Pet. 
U.S.  125.)  Where  judgment  is  reversed,  and  a  new 
trial  granted,  the  case  goes  back  for  trial  on  all  the 
issues  of  fact  raised  by  the  pleadings;  (Hidden  v.  Jor- 
dan, 28  Cal.  301;)   the  parties  having  the  same  right 
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which  they  originally  had.  Sterns  v.  Aguirre,  7  CaL 
443;  Argenti  v.  San  Francisco,  30  CaL  458;  Phelan  v. 
San  Francisco,  9  CaL  15. 

303.  But  a  new  trial  will  not  be  awarded  where  it 
is  evident  the  party  can  derive  no  benefit  from  it. 
(Ferguson  v.  Turner,  7  Mo.  497.)  Nor  for  an  error  by 
which  the  rights  of  the  party  were  not  prejudiced. 
(Kilbum  V.  Ritchie,  2  CaL  148;  Tyler  v.  Green,  28  Col. 
206;  Carpentier  v.  Gardner,  24  CaL  160.)  Nor  where 
it  is  clearly  seen  that  after  perhaps  a  protracted"  litiga- 
tion the  result  must  be  the  same.  Tohler  v.  Folsom,  i 
CaL  213;  Sunol  v.  Hepburn,  i  Col.  285;  Smith  v. 
Compton,  6  Id.  26. 

« 

804,  Defective  Pleading. — ^Where  on  appeal  the  complaint  is 
so  radically  defective  as  not  to  authorize  the  judgment,  a  new  trial  may 
be  granted,  with  leave  to  plaintiff  to  amend.  (Steriing  v.  Hanson,  i 
CaL  478.)  In  cases  where  Supreme  Court,  after  reversing  judgment  by 
default,  some  of  the  items  of  the  complaint  being  illegal,  remanded  the 
cause,  with  liberty  to  the  defendant  to  set  up  defense,  see  Marriner  r. 
Smith,  27  Col.  654;  People  v.  Hager,  19  CaL  462. 

.  305.  Erroneous  Judgment. — Or  where  it  is  probable  that  the 
judgment  is  founded  neither  upon  law  nor  equity,  a  new  trial  will  be 
granted.    Reed  v,  Jourdan,  i  CaL  102;  Ross  v,  Austill,  2  CaL  183. 

806.  Findings.— Where  the  findings  of  the  Court  are  clearly  not 
warranted  by  the  evidence,  a  new  trial  should  be  grsmted.  (Bolton  v. 
Stewart,  29  CaL  615.)  Where  the  testimony  isrf^one  way,  and  the 
finding  is  contrary  to  the  evidence,  a  new  trial  will  be  granted.  (Lyle 
V,  Rollins,  25  CaL  440.)  Or  if  the  evidence  was  such  that  if  the  ques- 
tion had  been  submitted  to  a  jury,  the  Court  would  set  aside  the  verdict 
as  contrary  to  the  evidence.  (Moore  p.^Murdock,  25  Cal,  524.)  A 
court  has  power  to  set  aside  the  report  of  a  referee  and  grant  a  new  trial, 
on  the  ground  that  the  evidence  was  insufficient  to  justify  his  decision. 
Cappe  ».  Brizzolara,  19  CaL  607. 

807.  In  Iivjunction. — In  a  case  of  injunction  and  damages^ 
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where  the  injunction,  but  not  the  damages,  was  allowed^  and  both  parties 
appeal,  the  one  from  the  injunction  and  the  other  from  the  order 
refusing  damages,  the  Court  will  remand  the  cause  for  trial  de  novo  on 
the  question  of  damages.    Jungermann  v.  Bovee,  19  Col.  355. 

808.  Ne^wly  Disoovered  IMdenoe. — ^The  Supreme  Court 
will  not  grant  a  new  trial  for  newly  discovered  evidence,  where  the  evi- 
dence given  on  the  trial  is  not  in  the  record,  as  it  cannot  know  how  far 
the  new  evidence  is  merely  cumulative.  Cowden  v.  Wade,  23 
ItuL  471* 

809.  State  of  Exoitement.— Where  it  is  manifest  that  the  ver- 
dict was  given  under  a  state  of  great  excitement,  and  the  court  below 
had  refused  a  new  trial,  the  appellate  court  will  reverse  the  judgment 
and  order  a  new  trial.     People  v,  Acosta,  10  Col.  195. 

« 

810.  Unoertainty  ofLacw. — ^Where  the  merits  of  the  case  were 
not  investigated  in  the  lower  court,  by  reason  of  an  uncertainty  as  to 
the  proper  mode  of  proceeding  under  the  anomalous  provisions  of  the 
Practice  Act,  a  new  trial  was  granted.  Speyer  v.  Ihmels,  21 
Cal  280. 

81L  Verdiot  against  Evidenoe.— The  Supreme  Court  will 
^  grant  a  new  trial  on  appeal  where  the  verdict  is  directly  against  the 
evidence.  (Bagley  v.  Eaton,  8  Cal.  159;  Hill  v.  Smith,  32  CaL  166; 
Gaster  v,  Hodgins,  21  Ark,  468.)  Or  entirely  unsupported  by  the 
evidence.  (Morris  v.  Barnes,  35  Mo,  412;  State  v,  Schneider,  Id, 
533.)  Or  where  there  is  no  evidence  on  a  point  essential  to  sustain 
the  verdict  (Cummins  v,  Scott,  20  Cal,  83. )  Or  where  improper 
evidence  is  submitted  to  a  juiy,  unless  the  Court  can  see  that  such  evi- 
dence could  not  possibly  have  affected  the  juiy  prejudicial  to  the  appel- 
lant.    Innis  V,  Steamer  ''Senator,"  i  Cal.  462. 

812.  Weight  of  Evidence.— The  Court  will  not  set  aside  a 
verdict  as  being  against  the  weight  of  evidence,  where  it  does  not  appear 
that  all  the  evidence  is  before  it  McCool  v.  Galena  etc.  R.R.  Co.,  17 
Jowa^  461;  West.  Mass.  Ins.  Co.  v.  Duifey,  2  Kansas,  347;  Olney  v. 
Chadsey,  7  Rhode  Island,  224. 

813.  Wrong  Ck>n8truction. — ^Where  the  complaint,  evidence  as 
admitted,  the  verdict  and  judgment  are  all  in  harmony,  but  judgment  is 
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erroneous  from  a  wrong  construction  given  to  the  description  of  land  in 
a  deed  in  evidence  (Hicks  v,  Coleman,  25  CdL  122),  a  new  trial  will 
be  granted. 

DECISIONS   ON  APPEAL. 

314.  A  decision  of  the  Court  is  its  judgment;  the 
opinion  is  the  reasons  given  for  that  judgment.  The 
former y  being  entered  on  record  immediately,  can  only 
be  changed  upon  a  petition  for  rehearing  or  a  modifica- 
tion. The  latter  is  the  property  of  the  judges,  subject 
to  their  revision,  correction  and  modification,  until  it  is 
transcribed  on  the  record  with  the  consent  of  the 
writer,  when  it  ceases  to  be  subject  of  change,  except 
through  regular  proceedings  before  the  Court  by  peti- 
tion.    Houston  V.  Williams,  13  Cal.  23. 

315.  All  decisions  given  upon  an  appeal,  in  any 
appellate  court  of  this  State,  shall  be  given  in  writing, 
with  the  reason  therefor,  and  filed  with  the  Clerk  of  the 
Court;  but  this  section  shall  not  apply  to  actions  tried 
with  a  jury  anew  in  the  County  Court,  or  on  appeal 
from  a  justice's  court.  {^CaL  Pr.  Act,  §  657.)  The 
Legislature  cannot  require  the  Supreme  Court  to  give 
the  reasons  of  its  decisions  in  writing.  The  constitu- 
tional duty  of  the  Court  is  discharged  by  the  rendition 
of  its  decisions.     Houston  v.  Williams,  13  Cal.  23. 

REHEARING. 

316.  After  judgment  has  been  pronounced  in  the 
appellate  court,  and  before  the  remittitur  has  been  sent, 
a  rehearing  may  be  granted.  (Grogan  v.  Ruckle,  i  CcU. 
193.)  Ruse  V.  Mut.  Li.  Ins.  Co.,  24  N.Y.  653;  Hoyt 
V.  Thompson's  Ex'r,  ig  N.Y.  207.)  Where  the  judg- 
ment was  rendered  by  the  Supreme  Court  in  its  origina 
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jurisdiction  on  an  application  in  mandamus,  an  applica- 
tion for  a  rehearing  will  not  be  entertained,  unless  a 
motion  for  a  new  trial  is  made,  as  in  cases  arising  in  the 
district  courts.     People  v.  Coon,  25  CaL  635. 

817.  Motion  to  Amend. — ^A  motion  to  amend  the  judgment  of 
the  Supreme  Court  must  be  made  within  the  time  allowed  for  filing  a 
petition  for  rehearing.  (Gray  v.  Palmer,  11  CaL  341.  A  material 
modification  should  not  be  made  on  such  motion;  rehearing  should  be 
first  granted.  (Clark  v,  Boyreau,  14  CaL  634;  Argenti  ».  San,  Fran- 
cisco, 30  Col,  458.)  A  judgment  of  afl&rmance,  for  failure  of  the  appel- 
lant to  appear,  will  be  set  aside  on  a  rehearing,  where  actual  notice  of 
aigument  was  not  g^ven.     Lightstone  v,  Lawrence,  2  CaL  106. 

818.  Pointy. — On  a  rehearing,  a  party  will  not  be  permitted  to 
raise  any  point  which  was  not  urged  on  the  first  argument.  Grogan  v. 
Ruckle,  I  CaL  193;  Mount  x^.  Mitchell,  32  N,Y,  702. 

818.  Praotioe  on  Rehearing. — ^The  petition  filed  must  include 
all  grounds  on  which  the  rehearing  is  claimed;  those  hot  included  are 
deemed  waived.  (Wilson  v,  Broder,  24  CaL  190;  Mount  v.  Mitchell, 
32  N,  y,  702.)  Such  petitions  are  not  now  allowed  in  California,  except 
in  criminal  cases.  The  employment  of  new  counsel  after  decision  ren- 
dered is  no  ground  for  an  extension  of  time  for  filing  a  petition  for  a 
rehearing.    Ferris  v,  Coover,  10  CaL  589. 

820.  When  it  will  he  Granted. — ^When  no  copy  of  appel- 
lant's briefs  was  served  upon  respondent,  and  the  Court  decides  the 
case  against  him  without  any  brief  on  his  part,  a  rehearing  will  be 
granted  on  application.  (Patterson  v,  Ely,  19  CaL  28.)  By  the  recent 
rules  of  the  Supreme  Court  of  California,  no  petition  for  rehearing  is 
allowed  except  in  criminal  causes.  It  is  doubtless  true  that  petitions  for 
rehearing  had  become  a  nuisance,  yet  it  will  require  extraordinaiy  care 
not  to  sometimes  overlook  some  vital  points  in  the  case,  and  when  this 
occurs  a  rehearing  is  important. 

821.  When  not  Granted. — When  there  was  a  conflict  of  evi- 
dence, plaintiff  and  defendant  being  the  only  witnesses,  motion  for 
rehearing  was  denied.  (Fisher  v.  Merwin,  25  Jfow.  Pr.  284.)  An 
equal  division  of  the  justices  of  the  Supreme  Court,  upon  the  question 
of  granting  a  rehearing,  is  a  denial  thereof.  Ayres  v,  Bensley,  ^z 
CaL  632.  * 
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REMITTITUR. 


322.  The  cause  having  been  finally  disposed  of  in 
the  highest  court  in  the  State,  a  remittitur  is  sent 

'  down  instructing  the  court  below  as  to  the  nature  of  such 
decision,  and  judgment  is  entered  up  accordingly;  or 
if  a  new  trial  is  ordered,  the  cause  again  takes  its 
place  upon  the  District  Court  calendar;  or  if  the  judg- 
ment is  ordered  modified,  an  order  is  entered  in  the 
court  below,  showing  the  nature  of  the  modification, 
and  it  then  becomes  and  is  a  final  judgment.  Such 
entry  of  judgment  on  remittitur  can  be  made  in  vaca- 
tion, the  act  of  the  Clerk  in  entering  being  merely 
ministerial,  McMillan  v.  Richards,  12  Cat.  467;  Dale 
V.  Rosevelt,  i   Went.  25. 

323.  If  it  award  a  new  trial,  the  Clerk  will  ^lace 
the  cause  on  the  calendar.  (Marysville  v.  Buchanan,  3 
CaL  212.)  In  New  York,  it  would  seem,  the  practice 
is  different;  there  the  matter  must  be  presented  to 
the  Court  on  motion,  and  a  suitable  order  applied  for. 
Union  India  Rubber  Co.  v.  Babcock,  4  Duer^  620;  i 
Abb.  Pr.  262. 

324.  When  the  remittitur  has  been  duly  and  regu- 
larly issued  from  the  Supreme  Court,  and  filed  in  the 
court  below,  the^  Supreme  Court  loses  all  jurisdiction 
over  the  case;  (Blanc  v.  Bowman,  22  CaL  23;  Latson 
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V.  Wallace,  9  I/ow.  Pr.  334;  Legg  v.  Overbagh,  4 
Wend.  188;  Delaplaine  2^.  Bergen,  7  Hilly  591;  Dresser  ' 
V.  Brooks,  2  N.Y.  559;  Martin  v.  Wilson,  i  N.Y.  240; 
Burckle  v.  Luce,  Z/.  239;  Frazer  v.  Western,  3  How.' 
Pr.  235;)  except  in  case^of  the  dismissal  of  an  appeal 
obtained  by  fraud.  (Rowland  v.  Kreyenhagen,  24 
CaL  52.)  A  motion,  therefore,  to  vacate  a  judgment, 
on  the  ground  that  it  was  not  rendered  by  the  proper 
members  of  the  Court,  cannot  be  entertained  after  the 
remittitur  has  been  filed  below.  (Blanc  v.  Bowman, 
22  Cal.  23.)  But  the  appellate  court  does  not  lose  its 
jurisdiction  while  the  order  of  dismissal  is  retained  in 
counsels  hands.  (Thompson  v.  Blanchard,  2  N.Y. 
561.)  Nor  until  it  is  filed  in  the  court  below.  (Burckle 
V.  Luce,  I  N.Y.  239.)  But  may  modify  it  while  in 
transitu.     Hosack  v.  Rogers,  7  Paige,  108. 

325.  Where  the  remittitur  was  irregular,  by  default 
taken  contrary  to  stipulation,  the  Court  recalled  the 
papers.  (Chamberlain  v.  Fitch,  2  Cow.  243;  Walters 
V.  Travis,  8  Johns.  566;  Newton  v.  Harris,  8  Barb. 
306;  Palmer  v.  Lawrence,  i  Seld.  455.)  A  remittitur 
is  proper  whenever  any  order  is  made  which  finally^ 
disposes  of  the  appeal,  though  it  may  not  be  an  order 
on  the  merits.  (Dresser  v.  Brooks,  2  N.Y.  559;  4 
How.  Pr:  20 j-'y  Langley  z/.  Warner,  2  N.Y.  Code  R. 
97.)  But  not  unless  a  return  is  .filed  in  the  appellate 
court,  as  without  such  there  could  be  nothing  to  remit 
on  the  dismissal  of  the  appeal.  (Doty  v.  Brown,  4 
How.  Pr.  429.)  A  certified  copy  of  the  order  of  dis- 
missal is  all  that  is  necessary.  (Thompson  v.  Blanchard, 
4  How.  Pr.  211.)  Where  an  appeal  is  taken  from  a 
judgment,  and  from  an  order,  and  the  appeal  is  dis- 
missed as  to  the  order  only,  a  remittitur  sending  back 


762  APPEALS. 

the  judgment  is  irregular.       McFarlan  v.  Watson,  4 
How.  Pr.  128;  Dresser  v.  Brooks,  2  N.Y.  559. 

326.  Atoendment. — ^But  it  may  be  amended  by  motion  in  the 
court  above,  in  respect  to  a  clear  inaccuracy,  as  of  miscalculation,  etc. 
(Palmer  v,  Lawrence,  5  iV.K  455;  Gfiswold  ».  Havens,  26  How,  Pr, 
170.)  Or  proceedings  may  be  stayed  by  the  court  below,  on  sugges- 
tion from  the  court  above,  but  not  otherwise.  (Jar vis  v.  Shaw,  16 
Abb,  Pr,  415;  Selden  v.  Vermilya,  3  Sand/,  683;  Bogardus  v.  Rosen- 
dale  Manf.  Co.,  i  Duer,  592.)  Or  the  remittiiur  might  be  vacated,  if 
irregularly  entered,  or  entered  upon  false  affidavits.  Newton  v,  Harris, 
8  Barb,  306. 

827.  Attached  to  Judgment. — ^The  remittitur  is  to  be  attached 
by  the  Clerk  of  the  lower  court  to  the  judgment  roll,  and  a  minute  of 
the  judgment  entered  on  the  docket  against  the  original  entry;  the 
judgment  then  stands  as  the  judgment  of  the  lower  court.  Marysville 
V,  Buchanan,  3  Cat:  212. 

328.  Coats. — On  a  total  affirmance  or  reversal,  the  costs  follow 
the  decision,  and  the  prevailing  parly  is  entitled  to  them.  (White  v. 
Anthony,  23  N,Y,  164.)  The  words  "  with  costs  "  added  to  the  judg- 
ment, and  annexing  to  the  remittitur  a  copy  of  the  bill  of  costs,  are  a 
sufficient  awarding  of  costs.  (Marysville  v,  Buchanan,  3  Cat,  212.) 
The  Clerk  of  the  District  Court  may  thereupon  issue  execution  for 
costs.  (Marysville  v,  Buchanan,  3  Cal,  212;  affirmed  in  McMillan 
V,  Visher,  14  CaL  232;  20  Cal,  350;  Ex  parte  Burrill,  24  Cal,  350.) 
'The  Court  has  power  of  awarding,  in  addition  to  the  costs  upon  affirm- 
ance, a  further  sum  for  damages  caused  by  the  delay.  (Wolf  v.  Van 
Nostrand,  4  How,  Pr,  208.)  The  remittitur  may  order  costs  of 
appeal,  to  abide  the  event  of  a  new  trial.  (Marsh  v,  Benson,  34  N,V, 
358.)  Defendants  below  and  appellants  here,  on  the  main  question^ 
to  wit,  the  injunction,  required  to  pay  costs  in  this  Court  on  both 
appeals.     Jungerman  v,  Bovee,  19  Cal,  355. 

829.  Filing. — ^The  remittitur  may  be  filed  at  any  time  before 
execution  issues,  and  a  rule  is  not  necessary.  Lyon  v,  Burtis,  2 
Caw,  510. 

880.  Law  of  the  Case. — ^A  decision  of  the  Supreme  Court  in 
a  case  becomes  the  law  of  that  case  in  all  its  future  stages;  (Davidson  r. 
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Dallas,  15  CaL  75;  Mai^'sville  v.  Buchanan,  3  Cal.  212;  Hubbard  v, 
Sullivan,  18  CaL  508;  Soule  v,  Ritter,  20  Id,  522;  Leese  v.  Clarke, 
-^^'  387;  Nielo  V,  Carpenter,  21  CaL  455;  Table  Mt  Tun.  Co.  v, 
Stranahan,  Id.  548;  Mitchell  v,  Davis,  23  Cj/.  381;  Moore  v,  Mur- 
dock,  26  Ctf/.  524;  Lucas  t;.  San  Francisco,  28  Id.  591;  Estate  of 
Pachecho,  29  Id.  224;  Mulford  z/.  Estudillo,  32  CaL  131;  Kile  v, 
Tubbs,  32  CaL  332;  Argenti  v.  Sawyer,  Id.  414;)  whether  decision 
be  erroneous  or  not.  (Davidson  v.  Dallas,  15  CaL  75;  Mulford  ». 
Estudillo,  32  Id.  131;  Gunter  v.  Laffan,  7  CaL  558;  Claiy  v.  Hoag- 
land,  6  G2/.  685.)  And  cannot  on  a  second  appeal  be  altered  or 
changed;  (Claiy  zr.  Hoagland,  6  CaL  685;)  unless  the  conditions  on 
which  it  was  founded  are  so  changed  as  to  render  its  accomplishment 
impracticable.  Estate  of  Pacheco,  29  CaL  224;  Mitchell  v.  Davis,  23 
CaL  381. 

831.  Law  of  the  Case. — And  such  decision  is  conclusive  on 
the  rights  of  the  parties,  and  is  not  subject  to  revision.  (Dewey  v. 
Gray,  2  CaL  274;  Soule  v.  Ritter,  20  CaL  522;  Leese  v.  Clark,  20 
CaL  387.)  And  is  a  final  adjudication,  from  which  the  Court  cannot 
depart,  nor  the  parties  relieve  themselves.  (Phelan  v.  San  Francisco, 
20  CaL  39;  Lucas  v.  San  Francisco,  28  CaL  591;  Gunter  v.  Laf&n, 
7  CaL  587.)  The  discussion  and  determination  of  other  points,  not 
tending  to  the  decision  of  the  point  upon  which  the  appeal  was  disposed 
of,  must  be  regarded  as  dicta,  and  not  as  the  law  of  the  case.  (Mulford 
V.  Estudillo,  32  CaL  131.)  The  doctrine  of  the  law  of  the  case  applies 
equally  to  actions  of  ejectment  as  to  other  actions,  and  without  con- 
sideration as  to  the  importance  of  the  questions  involved.  (Leese  v. 
Clark,  20  CaL  387.)  Where  an  appeal  is  taken  from  an  order  grant- 
ing a  preliminary  injunction,  and  the  order  is  reversed,  the  opinion  of 
the  Court  will  not  apply  to  any  new  state  of  facts  which  may  appear 
on  the  record  or  an  appeal  from  the  final  judgment.  Trinity  Co.  v. 
McCammon,  25  CaL  119. 

882.  Proceedings  Subsequent. — If  the  Supreme  Court  directs 
the  judgment  of  the  court  below  to  be  modified,  the  court  below  can- 
not open  it  so  as  to  change  it  in  any  particular  than  as  directed.  (Meyer 
V.  Kohn,  33  CaL  484.)  Nor  can  the  court  below  refuse  to  give  effect 
to  the  judgment  of  the  appellate  court.  (McMillan  z;.  Richards,  12 
Cal.  467.)  The  court  below  has  no  authority  to  prevent  the  immediate 
execution  of  the  judgment  so  remitted.  (Marysville  v.  Buchanan,  3 
CaL  212;  McMillan  v.  Richards,   12  Id.  467.)    Nor  has  the  lower 
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court  the  power  to  modify  the  judgment  so  remitted.    Aigenti  v 
San  Francisco,  30  Cai.  458;  Meyer  v.  Kohn,  33   Cal,  484;  Rogers  v. 
Paterson,  4  Paige,  409;  Griswold  v.  Havens,  16  AU),Pr,  413;  Quack- 
enbush  v.   Leonard,  10  Paige,  131;    McGregor  v.  Buell,  17  AH, 

Pr,  31. 

% 

388.  Restitution. — ^Where  final  judgment  is  rendered  for  appel- 
lant, the  Court  should  exercise  the  power  of  restitution.  (Estus  v. 
Baldwin,  9  ffinv.  Pr.  80;  see  Britton  v,  Phillips,  24  ffow.  Pr.  iii.) 
The  power  of  restitution  existing  in  the  Supreme  Court  does  not 
exclude  the  lower  courts  from  exercising  the  same  power.  (Rejrnolds 
V.  Harris,  14  Cai.  667.)  This  does  not  cover  the  case  of  a  judgment 
for  the  recovery  of  money.  It  applies  only  to  those  cases  where  the 
judgment  operates  upon  specific  property  in  such  a  manner  that  its 
title  is  not  changed;  as,  by  directing  the  possession  of  real  estate,  or 
the  delivery  of  documents,  or  of  particular  personal  property  in  the 
hands  of  the  defendant,  and  the  like.  (Farmer  v.  Rogers,  10  Cai. 
335.)  A  motion  for  restitution  should  be  made  before  the  entry  of 
judgment,  of  which  it  then  becomes  a  part.  Kennedy  v,  O'Brien,  2 
U.  D.  Smiih,  41;  Lott  v.  Swezey,  29  Barb.  87. 

§34.  Stay  of  Prooeedings. — ^The  presiding  judge  of  the  high- 
est <:ourt  in  a  State  has  no  power  to  grant  a  stay  of  proceedings  on  a 
judgment  rendered  in  that  Court,  until  an  application  can  be  made  to 
some  justice  of  the  Supreme  Court  of  the  United  States  to  issue  citation 
on  a  writ  of  error.    Greely  v,  Townsend,  25  Cai,  614. 

885.  When  to  Issue. — No  remittitur  shall  issue  until  after  the 
expiration  of  time  allowed  by  the  last  rule  to  file  a  petition  for  rehear-* 
ing,  unless  otherwise  ordered  by  the  Court.  CaL  Sup.  Ct.  Rule;  Lyme 
V,  Ward,  i  N.Y,  531. 


CHAPTER  VII. 

APPEALS  FROM  COUNTY  COURT  AND  PROBATE  COURt, 

TO  THE  SUPREME  COURT. 

336.  Appeals  may  als9  be  taken  to  the  Supreme  Court 
from  the  County  Court,  from  a  final  judgment  thereof, 
in  the  following  cases:  Firsts  In  an  action  of  forcible 
entry  and  detainer.  Second,  In  an  action  to  prevent  or 
abate  a  nuisance.  Third,  In  a  proceeding  in  insolvency. 
Fourthi  In  an  action  wherein  the  legality  of  any  tax, 
impost,  assessment,  toll  or  municipal  fine  is  in  question. 
Fifth,  In  any  special  case  within  the  appellate  jurisdic- 
tion of  the  Supreme  Court,  in  which  the  County  Court 
may  exercise  jurisdiction.  Or  from  certain  orders: 
First,  From  an  order  granting  or  refusing  a  new  trial. 
Second,  From  an  order  granting,  or  dissolving,  or  refus- 
ing to  grant  or  dissolve  an  injunction.  Third,  From 
any  special  order  made  after  final  judgment  in  the  above 
cases.     Cal.  Pr.  Act,  §  359. 

Note. — ^The  proceedings  in  insolvency  above  referred  to  are  now 
done  away  with  by  the  U.S.  Bankrupt  Act. 

'FROM  TH^PROBiWE   COURT  TO  THE   SUPREME   COURT. 

337.  An  appeal  may  be  taken  to  the  Supreme  Court 
from  an  order,  decree,  ox  judgment  of  the  Probate  Court, 
when  the  estate  or  amount  in  dispute  exceeds  two  hun- 
dred dollars  (now  three  hundred  dollars),  in  the  follow- 
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ing  cases:  Firsts  For  or  against  granting  or  revoking  let- 
ters testamentary,  or  of  administration,  or  of  guardianship. 
Second,  For  or  against  admitting  a  will  to  probate.  Third, 
For  or  against  the  validity  of  a  will,  or  revoking  the 
probate  thereof.  Fourth,  For  or  ag'ainst  setting  apart 
property,  or  making  an  allowance  for  a  widow  or  child. 
Fifth,  For  or  against  directing  the  sale  or  conveyance  of 
real  property.  Sixth,  On  the  settlement  of  any  account 
of  an  executor  or  administrator  or  guardian.  Seventh, 
For  or  against  declaring,  allowing,  or  directing  the  pay- 
ment of  a  debt,  claim,  legacy,  or  distributive  share.  {Laws 
of  CaL  1855,  p.  301;  Belknap's  Probate  Law,  p.  159.) 
But  an  order  of  the  Probate  Court,  setting  aside  a  judg- 
ment of  that  court  refusing  to  admit  a  will  to  probate, 
is  not  appealable.     Peralta  v.  Castro,  1 5  CaL  511. 

838.  Contested  Eleotion3. — ^The  Supreme  Court  has  jurisdiction 
on  appeal  in  contested  election  cases.  Knowles  v.  Yeates,  31  CaL  82; 
Day  V,  Jones,  31  CaL  261;  Webster  v.  Byrnes,  34  Col,  273. 

839.  Hearing. — ^Appeals  from  the  County  Court  are  brought  to  a 
hearing  in  the  same  manner  as  appeals  from  the  District  Court  Col. 
Pr.  ^f/.  §361. 

840.  How  Taken  and  Perfected. — ^An  appeal  shall  be  taken 
and  perfected  by  notice  and  undertaking,  with  security,  in  the  same 
manner  and  to  the  same  extent  as  upon  appeal  from  the  District  Court 
to  the  Supreme  Court.  {Laws  of  CaL  1855,  p.  301.)  Executors  and 
administrator^  having  given  an  official  bond,  may  make  appeal  effectual 
without  filing  undertaking.     Id, 

841.  Ii\junction. — Or  from  an  order  granting  or  refusing  an.  in- 
junction.    Natoma  Wat  and  Min.  Co.  v,  Parker,  1 6  CaL  83. 

842.  Jurlsdiotion. — In  California,  district  courts  have  no  appel- 
late jurisdiction.  (People  zr.  Peralta,  3  CaL  379;  Hernandez  9.  Simon, 
Id,  464;  Caulfield  v,  Hudson,  3  Id,  389;  Grey  v,  Schupp,  4  Id,  185; 
Reed  v,  McCormick,  Id,  342;  Townsend  v.  Brooks,  5  Id,  52.)   There 
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is  no  relation  of  inferiority  in  the  constitution  of  powers  of  the  Pro- 
bate Court  as  respects  the  District  Court,  which  are  unlike,  but  within 
their  respective  spheres  equal.  No  appeal  lies  from  the  one  to  the 
other.    Pond  v.  Pond,  10  CaL  495. 

843.  Practice  and  Procedure. — ^The  provisions  of  the  Prac- 
tice Act,  so  far  as  the  same  do  not  conflict  with  the  Probate  Act,  shall 
be  applicable  to  appeals  from  the  Probate  Court.  Laws  of  Cal,  1853, 
p.  301;  Peraltaz^.  Castro,  15  Cal,  511. 

844.  Special  Proceedings. — Or  in  proceedings  in  condemna- 
tion of  land^  S.  F.  and  S.  J.  R.R.  Co.,  v.  Mahoney,  22  Cal,  112; 
Hicks  z/.  Michael,  15  Cal,  107. 

845.  Statement. — A  statement  may  be  prepared  and  filed  within 
twenty  days  after  entry  of  the  order,  decree  or  judgment.  (15  Cal, 
511.)  Section  three  hundred  and  thirty-eight  of  the  Practice  Act  ap- 
plies to  statements  on  appeal  from  th^probate  courts.  (Estate  of  Boyd, 
25  CaL  511.)  The  statement  must  state  specifically  the  particular  er- 
rors or  grounds  upon  which  the  appellant  intends  to  rely.    Id, 

846.  Time  in  -which  to  Appeal. — ^Appeals  must  be  taken 
within  sixty  days  after  the  order,  decree  or  judgment  is  made  and  en- 
tered in  the  minutes  of  the  Court  Laws  C/^  1855,  p.  301;  Belknap* s 
Pro,  L,  160. 

847.  Transcript. — On  an  appeal  from  a  decree  of  a  probate 
court  on  a  final  accounting  and  setdement,  the  petition  and  account 
filed  with  a  view  to  the  final  settlement  are  a  part  of  the  record  to  be 
used  on  appeal.     Estate  of  Isaacs,  30  Cal,  105. 

848.  Who  may  AppeaL — Either  party  Wll  be  entitied  to  ap- 
peal for  error  committed  in  settling  the  issues,  or  for  errors  occurring 
at  the  trial  of  such  issues,  or  in  rendering  judgment,  as  in  other  civil 
actions.    Laws  of  1867-8,  p.  629. 


CHAPTER  VIII. 

APPEALS   FROM  JUSTICES*   COURTS,   AND   OTHER   JUDICIAL 
OR   QUASI  JUDICIAL  SOURCES,  TO   COUNTY  COURTS. 

349.  Any  party  dis&tisfied  with  a  judgjnent  rend- 
ered in  a  justice's  court  may  appeal  therefrom  to  the 
County  Court.  {Cal.  Pr.  Act,  §  624.)  County  courts 
have  sole  appellate  jurisdiction  in  such  cases'.  (People 
V.  Fowler,  9  CaL  85;  Denmark  v.  Liening,  10  Id.  93; 
Hunter  2/.  Hoole,  17  Cat.  418;  Comstock  z/.  Clemens, 
19  Cal.  yy\  Ricks  v.  Reed,  Id.  551.)  A  justice  of  the 
peace  has  jurisdiction  to  grant  appeals  to  the  County 
Court.  (Coulter  v.  Stark,  7  Cal.  244.)  And  such  ap- 
peals .  are  a  bar  to  the  remedy  by  certiorari.  (Gray 
V.  Scapp,  4  Cal.  185;  Coulter  v.  Stark,  7  Id.  244;  Clary 
V.  Hoagland,  13  Id.  173;  People  v.  Shepard,  28  CcU. 
115.)  But  if  the  time  for  appeal  has  elapsed,  plaintiff 
can  apply  to  the  County  Court  for  a  writ  of  certiorari^ 
and  thus  review  the  action  of  the  justice  in  rendering 
the  judgment  so  far  as  questions  of  jurisdiction  are  con- 
cerned. Comstock  V.  Clemens,  19  Ccd.  Ty\  People  v. 
Johnson,  30  Co/.  98. 

850.  Appellate  Jurisdiction  Presumed.— If  it  does  not  affirm- 
atively appear  that  a  superior  court  has  no  jurisdiction,  its  juri^iction 
will  be  presumed.  (Hahn  v,  Kelly,  34  CaL  391.)  To  give  jurisdic- 
tion, the  amount  in  dispute,  exclusive  of  costs  and  percentage,  must 
exceed  two  hundred  dollars  (now  $300).  Zabriskie  v.  Teny,  20  Cal, 
173;  Votan  V,  Reese,*20  &/.  86;  Dunphy  v.  Guidon,  13  Id,  28;  see 
Meeker  v,  Harris,  23  Cal.  285. 
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851.  Costs. — One  of  the  conditions  upon  which  an  appeal  is  al- 
lowed from  justices'  courts  is  the  payment  of  the  costs  of  the  motion. 
(McDermott  v.  Douglas,  5  Cal.  89. )  And  offer  to  pay  costs  as  soon 
as  the  papers  are  made  out  is  not  a  sufficient  tender.  (People  v,  Har- 
ris, Q  Cal,  571.)  The  justice  is  not  bound  to  first  make  out  the  papers, 
and  then  rely  on  his  fees  being  paid.  (People  v.  Harris  9  CaL  571.) 
But  may  do  so  if  he  so  elect.  (Lick  v.  Madden,  25  CaL  203.)  And 
he  must  make  a  demand  for  his  fees.    Lick  v.  Madden,  25  CaL  203. 

• 
• 

852.  JurisdicUon. — ^The  objection  that  a  county  court  has  no 
jurisdiction  in  cases  of  appeal  to  it  from  a  lower  court,  where  no  bond 
is  given  as  required  by  statute,  should  be  made  in  the  County  Court,  as 
the  Judge  thereof,  in  his  discretion,  on  hearing  excuse,  might  allow 
appellant  to  file  a  bond.  (Howard  v,  Harman,  5  CaL  78.)  So,  also, 
the  allowance  of  an  amendment  to  the  complaint  is  in  the  discretion 
of  the  County  Court.  (Canfield  v.  Bates,  13  CaL  606.)  As  to  juris- 
diction of  Justice  of  Peace  to  grant  appeals,  see  Coulter  v.  Stark,  7 
CaL  244. 

358.  Mandamus. — Appellant  may  be  allowed  opportunity  to 
move  to  compel  Justice  to  send  up  the  record  on  appeal.  (Sherman 
V,  Rolberg,  9  CaL  17.)  Where  an  alternative  mandamus  was  issued  to 
a  Justice  to  compel  him  to  send  up  papers,  to  which  he  answered  that 
his  fees  had  not  been  paid  or  tendered :  Held^  his  answer  is  no  defense 
to  the  writ,  as^e  fees  may  have  been  paid  since  the  service  of  the 
writ.     People  v,  Harris,  9  CaL  571. 

854.  Mode  of  Appeal. — In  Nevada,  the  mode  of  appeal  from 
Justices'  Courts  to  District  Courts  may  be  by  trial  de  novo,  or  a  mere 
review  of  the  Justice's  proceedings,  as  the  Legislature  may  choose  to 
direct.     Cavanaugh  v,  Wright,  2  Nev.  1 66. 

855.  Statement. — ^The  party  appealing,  on  questions  of  law  alone, 
shall  prepare  a  statement  on  appeal  within  ten  days  from  the  rendition 
of  judgment,  and  file  the  same  with  the  Justice.  (CaL  Pr,  Aci^  §  625; 
People  Ix  reL  Jones  v.  County  Court  of  El  Dorado,  10  CaL  19.)  And 
the  statement  must  contain  the  grounds  on  which  appellant  intends  to 
rely,  and  so  much  of  the  evidence  as  may  be  necessaiy  to  sustain 
the  grounds,  and  no  more.  {Id,;  People  v,  Freelon,  8  CaL  517.) 
When  the  appeal  is  on  questions  of  fact,  or  of  both  law  and  fact, 
he  sends  up  no  statement    People  v,  Freelon,  8  CaL  517. 

49 
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355.  Transcript. — Upon  the  appeal,  the  Justice  shall  transmit 
the  case  to  the  County  Court  {CaL  Pr.  Act,  §  627.)  The  transcript, 
when  appeal  is  from  questions  of  law  alone,  consists  of  a  statement, 
with  a  copy  of  the  docket,  and  all  motions  filed  by  the  party  during 
the  trial,  the  notice  of  appeal  and  the  undertaking  on  appeal.  (Peo- 
ple V,  Freelon,  8  CaL  517.)  The  appellant  shall  furnish  the  papers 
for  the  Supreme  Court,  in  the  same  manner  as  upon  appeals  from  the 
District  Court.     Col.  Pr.  Act,  §  362. 

856.  Transfer  of  Case. — ^A  county  court,  on  an  appeal  from  a 
judgment  in  a  justice's  court,  in  a  case  where  the  ownership  of  real 
property  is  involved,  may  order  the  case  transferred  to  the  District  Court 
for  trial     CuUen  v.  Langridge,  17  Cal.  67. 

357.  When  an  Appeal  will  Ide. — Appeak  may  be  taken  on 
questionw^f  law,  or  on  questions  of  law  and  feet.  {CaL  Pr.  Ac/,  § 
366.)  From  a  judgment  rendered,  in  an  action  brought  to  recover  a 
penalty  for  overcharge,  under  the  Act  of  April,  1863,  concerning  street 
railroads.  (Burson  v.  Cowles,  25  CaL  535.)  But  an  appeal  from  a 
justice's  court  will  not  lie  from  a  judgment  by  default;  (People  v. 
County  Court  of  El  Dorado,  10  CaL  19;)  as  there  was  in  the  case  no 
issue  of  facts.  {Id,)  An  appeal  does  not  lie  from  an  order  made  by 
a  justice  directing  stolen  property  to  be  delivered  to  the  owner.  Peo- 
ple V,  Halloway,  26  CaL  651.  , 
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Notice  of  AppeaL 

State  of  California,       1      t     1     t      .    ,    >r- 
r^.         A  r-       ^     c  In  the  Justice  s  Court. 

City  and  County  of .J  ■' 

[Title.] 

You  will  please  take  notice,  that  the  plaintiff  in  the 
above  entitled   action  hereby  appeals  to  the  County 

Court  of  the  City  and  County  of ,  from  the 

judgment  therein  made  and  entered  in  the  said  Justice's 
Court,  on  the  ....  day  of ,  1 8 . . ,  in  favor  of 
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said  defendant,  and  against  said  plaintiff,  and  from  the 
whole  of  said  judgment.  This  appeal  is  taken  on  ques- 
tions of  both  law  and  facty 

[Signature.] 
[Date.] 

To  J.  P.,  Justice  of  said  Justice's  Court, 
ai\d  G.  H.,  Attorney  for  Defendant. 


358.  I'iling  Notice. — ^The  filing  of  notice  of  appeal  and  under- 
taking on  appeal,  in  a  justice's  court,  after  rendition  of  the  verdict,  but 
before  entry  of  judgment,  does  not  deprive  the  Justice  of  authority  to 
enter  up  judgment  on  the  verdict.     Fugitt  v.  Cox,  2  Nev,  370. 

858.  Service  of  Notice. — ^The  general  law  regulating  appeals, 
which  provides  that  notic6  may  be  served  on  the  party  or  his  attorney, 
must  govern  cases  arising  in  justices'  courts.  (Welton  v,  Garribaldi,  6 
CaL  245.)  The  record  not  showing  that  notice  was  served,  appellant 
may  prove  by  his  affidavit  that  such  notice  was  in  fact  served.  Men- 
dioca  V,  Orr,  16  CaL  368. 

860.  What  is  ESssential. — In  Oregon,  appeals  may  be  taken 
from  justices'  courts  to  circuit  courts.  The  filing  of  notice  of  appeal  with 
the  Justice,  and  serving  a  copy  on  the  adverse  party,  also  filing  and 
executing  a  sufficient  bond,  are  conditions  precedent  to  an  appeal. 
(Whipleyv.  Mills,  9  Cal,  641;  Strange.  Keith,* i  Oregon^  312.)  The 
filing  and  service  of  notice,  and  filing  and  execution  of  bond  with  the 
Justice  of  the  Peace,  must  be  complied  with  within  twenty  days  after 
rendition  of  judgment.    Strang  v,  Keith,  i  Oregorty  312. 

86L  Written  Notice. — In  Missouri,  a  written  notice  is  required 
in  appeals  from  juices'  courts,  which  must  be  served  on  the  opposite 
party.  (Tiffin*  r.  Millington,  3  Mo.  418;  Hempstead  v.  Darby,  2  Id, 
25;  Cochran  v.  Bird,  Id,  141;  Hayton  v.  Hope,  3  Id,  53.)  Verbal 
notice  or  reading  notice  is  not  sufficient.  (Hempstead  v.  Darby,  2  Mo, 
25;  Newbury  v.  Melton,  3  Mo,  121.)  But  a  notice  signed  and  given 
by  an  agent  is  sufficient.  (Runkle  v,  Hagan,  3  Mo,  234.)  And  no- 
tice must  be  served  within  the  statutory  time.  Newbury  v.  Melton,  3 
Mo.  121. 
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Undertaking  an  Appeal. 
[Title.] 

Know  all  Men  by  these  Presents: 

That  we,  A,B.,  principal,  and  CD.  and  E.F.,  sureties, 
are  held  and  firmly  bound  .unto  G.H.,  in  the  sum  of 

dollars,  lawful  money  of  the  United  States  of 

America,  to  be  paid  to  the  said  G.H.,  [his]  executors, 
administrators,  or  assigns,  for  which  payment,  well  and 
truly  to  be  made,  we  bind  ourselves,  our  and  each  of 
our  heirs,  executors  and  administrators,  jointly  and 
severally,  firmly  by  these  presents. 

Sealed    with    our    seals,   and   dated  this    day 

of ,  18. .. 

The  condition  of  the  above  undertaking  is  such,  that 
whereas  the  said  G.H.  obtained  a  judgment  against  the 
said  J.K.,  before  J.P.,  Esq.,  Justice  of  the  Peace  of  the 

Township,  in  the  County  of ,  State 

of ,  on  the day  of ,  18 .  /,  for 

dollars  principal  sum^  and  for  ....  r .. .  dollars 

costs,  and  whereas  the  above  bounden is  desir- 
ous of  appealing  from  the  decision  of  said  Justice  to  the 

County  Court  of  the  said  County  of ,  and  a 

stay  of  proceedings  is  claimed :  Now,  if  the  above  bounden 

shall  well  and  truly  pay,  or  cause  to  be  paid, 

the  amount  of  the  said  judgment  and  all  costs,  and  obey 
any  order  the  said  County  Court  may  make  therein,  if 
the  said  appeal  be  withdrawn  or  dismissed,  or  pay  the 
amount  of  any  judgment  and  all  costs  that  may  be 
recovered  against  the  said  appellant  in  the  said  County 
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^ 


Court,  and  obey  any  order  the  said  Court  may  make 
therein,  then  this  obligation  to  be  null  and  void;  other- 
wise to  remain  in  full  force  and  virtue. 

[Signatures  and  Seals.] 
\JiisHfication\ 


862.  Approval  of  Justice. — It  is  the  duty  of  the  Justice  of  the 
Peace,  when  an  appeal  bond  is  presented,  to  act  without  delay.  If  he 
receives  the  bond  without  objection,  it  will  be  too  late  to  disapprove  it 
the  next  day.    People  v,  Harris,  9  Col,  571. 

888.  Bond. — ^Where  objection  is  made  within  the  proper  time,  for 
want  of  an  undertaking  or  for  insufficiency  thereof,  it  is  the  duty  of  the 
presiding  Judge  to  hear  the  excuse  of  the  party  failing  to  produce  it, 
and,  if  sufficient,  to  allow  him  to  file  a  bond.  (Howard  v,  Harman,  5 
CaL  78.)  Or  he  may  be  allowed  to  amend.  (Cunningham  v,  Hopkins, 
8  CaL  33.)  If  the  bond  be  void  or  defective,  a  new  bond  may  be  filed 
on  terms.    Rabe  ».  Hamilton,  15  CaL  31.  • 

864.  Justifloatlon. — Security  shall  be  given  and  justification  of 
sureties,  to  the  same  extent  and  with  the  same  effi^ct  as  in  appeals  from 
the  District  Court.  (CaL  Pr,  Act,  §  360.)  A  party  who  excepts  to  the 
sufficiency  of  sureties  may  waive  the  justification.  Blair  v,  Hamilton, 
32  CaL  49. 

865.  Undertaking  to  Efibot  Stay.—To  effect  a  stay  of  pro- 
ceedings, the  sureties  must  justify  in  a  sum  equal  to  twice  the  amount  of 
the  judgment,  or  twice  the  value  of  the  property,  including  costs.  CaL 
Pr,  Act,  §  628. 
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CHAPTER  I. 

EXECUTION. 

JVb.  1050. 

.  Form  of  WrU. 

[Title.] 

The  People  of  the  State  of  California, 

To  the  Sheriff  of  the County  of  ......... 

greeting: 

Whereas,  on  the day  of ,  i8 . . ,  A.  B., 

plaintiff,  recovered  a  judgment  iir  the  said  District  Court 

of  the    Judicial    District  of  the  *  State    of 

,  in  and  for  the County  of , 

'  against  CD.,  for  the  sum  of dollars  damages, 

with  interest  at  the  rate  of per  cent  per , 

till  paid,  together  with  costs  and  disbursements  at  the 
date  of  said  judgement,  and  accruing  costs,  amounting 

to  the  sum  of dollars,  lawful  money  of  the 

United  States,  as  appears  to  us  of  record. 

And  whereas,  the  judgment  roll  in  the  action  in  which 
said  judgment  was  entered  is  filed  in  the  Clerk's  office 
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of  said  Court,  in  the County  of ,  and 

the  said  judgment  was  docketed  in  said  Clerk's  office  in 

the  said County,  on  the  day  and  year  first 

above  written.    . 

And    the    sum  of   dollars,  with    interest 

thereon,  is  now  (at  the  date  of  this  writ)  actually  due 
on  said  judgment. 

Now  you,  the  said  Sheriff,  are  hereby  required  to 
make  the  said  sums  due  on  the  said  judgment  for 
damages,  with  interest  as  aforesaid,  and  costs  and 
accruing  costs,  to  satisfy  the  said  judgment,  out  of  the 
personal  property  of  said  debtor;  or,  if  sufficient  per- 
sonal property  of  said  debtor  cannot  be  found,  then  out 
of  the  real  property  in  your  County  belonging  to  him 
on  the  day  whereon  said  judgment  was  docketed  in  the 
said  City  and  County,  or  at  any  time  thereafter,  and 
make  return  of  this  writ  within  sixty  days  after  your 
receipt  thereof,  with  what  you  hs^ve  done  indorsed 
hereon. 

Witness,  Hon ,  Judge  of  the  said 

Judicial  District  of  the  State  of  California,  at  the  Court 

House  in  the County  of ,  this 

day  of ,  i8. .. 

Attest  my  hand  and  the  seal  of  said  Court,  the  day 

and  year  last  above  written. 

xC.L*., 

Oerk. 

By  O.P., 

Deputy  Clerk. 


1.  Counties. — N%  execution  can  issue  upon  a  judgment  rendered 
against  a  county.  When  a  judgment  is  rendered  against  a  county,  as 
to  duty  of  supervisors,  see  Emeric  v.  Gilman,  lo  Col,  404. 
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2.  Enfbroement  of  Money  Judgment. — ^When  the  judgment 
requires  the  pSLymeni  of  money  or  the  delivery  of  real  or  personal 
property,  the  same  may  be  enforced  by  a  writ  of  execution.  Col.  Pr, 
Act,  §  213. 

8.  Form  of  Writ.— The  writ  of  execution  shall  be  issued  in  the 
name  of  the  people,  sealed  with  the  seal  of  the  court,  and  subscribed 
by  the  Clerk,  and  shall  be  directed  to  the  Sheriff,  and  shall  intelligibly 
refer  to  the  judgment,  stating  the  court,  the  county,  where  the  judg- 
ment roll  is  filed,  and  if  it  be  for  money,  the  amount  thereof  and  the 
amount  actually  due  thereon,  and  the  kind  of  money  or  currency  in 
which  the  judgment  is  payable.  (CaL  Pr,  Act^  §  210.)  An  execution 
must  be  warranted  by  the  judgment.  If  it  exceeds  the  judgment,  it 
has  no  validity.     Davis  v,  Robinson,  10  CaL  411. 

4.  Exeoutlon  for  Ck>sts. — ^Whenever  costs  are  awarded  to  a 
party  by  an  appellate  court,  such  party  may  have  an  execution  for  the 
same,  on  filing  a  remiiHtur  with  the  clerk  of  the  court  below;  and  it 
shall  be  the  duty  of  such  Clerk,  whenever  the  remittitur  is  filed,  to  issue 
the  execution  upon  application  therefor;  and  whenever  costs  are  awarded 
to  a  party  by  an  order  of  any  Court,  such  party  may  have  an  execution 
therefor  in  like  mannei  as  upon  a  judgment.  {CaL  Pr,  Act,  §  665; 
Marysville  v,  Buchanan,  3  CaL  212;  McMillan  v,  Visher,  14  CaL  241.) 
On  reversal  of  judgment  in  the  Supreme  Court)  Ex  parte  Burrill,  24 
Col.  350. 

'  5.  Execution  for  Deficiency  on  Sale. — Five  years  of  limita- 
tion, within  which  an  execution  for  an  unsatisfied  balance  on  a  fore- 
closure sale  may  be  taken  out,  runs  from  the  date  when  the  balance 
was  docketed.  (Bowers  v,  Craiy,  ^q  CaL  621.)  The  docketing  of  a 
balance  remaining  due  after  sale  of  mortgaged  property  is  not  an  entry 
of  a  new  judgment  for  such  balance.  {Id,)  Where  plaintiffs  obtained 
a  decree  in  a  foreclosure  suit  against  husband  and  wife,  the  mortgage 
being  executed  by  them,  and  the  decree  being;  in  the  usual  from  for  the 
amount  due,  sale  of  the  premises,  application  of  the  proceeds,  and 
execution  against  the  property  df  the  husband  for  any  deficiency,  and 
after  the  entiy  of  the  decree  the  husband  died:  Held,  that  the  plaintiffs 
were  entided  to  an  order  of  sale  upon  the  decrof ,  notwithstanding  the 
death  of  the  husband,  but  not  to  execution  for  any  deficiency.  Cowell 
V,  Buckelew,  14  CaL  640. 
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6.  Irregular  Issuance. — The  improper  fssuance  of  a  second 
execution  is  no  ground  for  equitable  interference.  Such  irregularities 
must  be  corrected  by  the  court  issuing  the  writ.  (Gregory  v.  Ford,  14 
CaL  143.)  As  to  relief  from  irregular  issuance  and  from  void  execu- 
tion, consult  Ryan  v,  Daly,  6  CaL  239;  Solomon  v.  Maguire,  29  CaL 
227;  Domec  v.  Steams,  30  CaL  114. 

7.  Ijevy,  Bfibot  of. — ^A  levy  under  an  execution,  upon  sufficient 
personal  property  to  satisfy  the  same,  is  a  satisfaction  of  the  judgment, 
sufficient  at  least  to  discharge  third  persons  who  are  liable  collaterally 
or  as  sureties  therefor;  and  the  release  of  the  property  from  levy  thus 
made,  without  consent  of  the  parties  thus  liable,  cannot  revive  their 
liability.     8  CaL  30;  Mulford  v,  Estudillo,  23  CaL  94. 

8.  Levy,  how  Made. — ^A  levy  on  personal  property  capable  of 
manual  delivery  must  be  made  by  taking  the  property  in  custody. 
(Dutertre  v,  Driard,  7  CaL  549.)  A  levy  may  be  good  as  against  the 
defendant  in  the  writ,  and  not  good  as  to  third  persons.  (TafFts  v, 
Manlove,  14  CaL  47.)  As  to  third  persons,  there  can  be  no  levy  when 
the  officer  does  not  know  the  subject  of  the  levy;  as,  where  he  stands 
at  the  door  of  a  store  which  is  locked,  and  keeps  others  out.  The  levy 
dates  from  the  time  he  gets  into  the  store  and  takes  possession.  (Her- 
ron  V,  Hughes,  25  CaL  563.)  See,  as  to  levy,  (Smith  z».  Randall,  6 
CaL  47.)  A  levy  under  execution,  on  sufficient  property  to  satisfy  it,  is 
a  satisfaction  of  the  judgment.  People  v,  Chisholm,  8  CaL  29;  32 
CaL  131. 

9.  Return  of  Sheriff.— The  fact  that  the  officer  had  failed  to 
expressly  state  a  levy  in  his  return  was  no  reason  why  the  return  should 
be  excluded.  A  purchaser  at  a  sheriff's  sale  does  not  depend  in  any 
respect  for  his  title  upon  the  return  of  the  Sheriff.  He  is  only  bound 
to  see  that  there  is  a  judgment  which  is  not  void,  and  an  execution 
which  is  regular  upon  its  face,  and  the  acts  of  the  officer  may  be  pre- 
sumed to  be  regular;  (Blood  ».  Light,  CaL  Sup,  CL,  Oct.  T.,  1869; 
citing  Cloud  v.  El  Dorado  Co.,  12  CaL  133;  Clark  v,  Lockwood,  2t 
Id.  224;)  the  Statute  being  directory  so  far  as  it  deals  with  the  man- 
ner in  which  the  officer  is  required  to  execute  the  writ.  (Smith  v,  Ran- 
dall, 6  CaL  50;  Webber  v.  Cox,  6  Monr,  no;  Hayden  ».  Dunlap,  3 
BM.  216;  cited  in  Blood  v.  Light,  CaL  Sup.  CL,  Oct  7!,  1869.) 
Moneys  collected  in  execution  are  usually  paid  over  by  the  officer  before 
the  return  of  the  writ,  and  the  fact  of  such  payment  constitutes  a  part 
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of  the  return,  and  if  paid,  the  amount  collected  and  paid  over  cannot 
be  the  measure  of  damages  for  a  subsequent  failure  to  return  the  writ, 
v^here  the  gravamen  of  the  action  is  the  failure  to  return  an  execution 
within  the  prescribed  time.  Hoag  v.  Warden,  CaL  Sup.  C/.,  yul. 
r.,  1869. 

9.  Return,  Amendment  of. — Courts  should  exercise  great 
liberality  in  allowing  sheriffs  to  amend  their  returns,  so  as  to  make  them 
conform  to  the  true  state  of  facts,  and  to  correct  errors  and  mistakes. 
(Gavitt  V.  Doub,  23  CaL  78.)  But  it  cannot  be,  amended  so  as  to 
postpone  the  rights  of  creditors  attaching  subsequently  but  before  the 
correction.  (Newhall  v.  Provost,  6  Col,  87;  Webster  v,  Haworth,  8 
CaL  25.)  The  time  in  which  a  sheriff  makes  return  to  an  execution 
does  not  affect  the  validity  of  the  execution  or  of  a  sale  under  it 
Low  V,  Adams,  6  CaL  227. 

10.  Return  Conolusive. — ^A  sheriff's  return  is  not  traversable, 
and  a  court  will  not  permit  it  to  be  attacked  collaterally,  even  if  the 
officer  is  shown  to  have  been  guilty  of  ffaud  and  collusion.  (Egery  r. 
Buchanan,  5  CaL  56. )  For  the  presumptions  are  in  favor  of  the  regu- 
larity of  the  acts  of  the  oflScers.  (Ritter  v.  Scannell,  11  CaL  248.) 
Courts  cannot  know  an  under  officer,  and  the  act  and  return  of  a  deputy 
sheriff  is  a  nullity,  unless  done  in  the  name  and  by  the  authority  of  his 
principal.  Joyce  v,  Joyce,  5  Cal.  449;  Rowley  v,  Howard,  23 
Col,  401. 

11.  Stay  of  Execution. — A  judge  at  chambers  has  authority  to 
order  a  suspension  of  proceedings  under  an  execution,  until  a  motion 
before  the  Court  to  recall  or  quash  it  can  be  h?ard.  (Sanchez  v,  Car- 
riaga,  31  CaL  170.)  If  a  judgment  upon  which  an.  execution  issues, 
and  the  execution  itself,  are  void  upon  their  face,  the  Court  has  power, 
on  motion,  to  afford  relief,  and  can  arrest  the  process.  Sanchez  v, 
Carriaga,  31  CaL  170;  see,  also,  Mok.  Hill  Co.  v,  Woodbuiy,  10  CaL 
188;  Isaac  V.  Swift,  10  CaL  71;  Farmer  v,  Rogers,  Id,  335;  Logan  r. 
Hillegas,  16  CaL  200;  Matoon  v,  Eder,  6  CaL  60. 

12.  When  Execution  may  Issue. — ^The  party  in  whose  favor 
judgment  is  given  may,  at  any  time  within  five  years  after  the  entiy 
thereof,  issue  a  writ  of  execution  for  its  enforcement,  as  prescribed  in 
this  chapter.  {Col,  Pr,  Act,  §  209;  KY,  Code,  §  283.)  As  soon  as 
the  judgment  is  entered,  an  execution  may  issue,  whether  the  judgment 
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roll  has  been  made  up  or  not  (Sharp  v,  Lumley,  34  Cal,  61 1.)  Every 
process  which  may  be  required  to  completely  enforce  a  judgment  must 
be  taken  within  five  years  after  its  entry.  (Bowers  v,  Crary,  30  CaL 
62 1 .)  It  applies  as  well  to  justices'  judgments.  (White  v.  Clark,  8  Cal, 
513.)  And  to  judgments  of  foreclosure  of  mortgage  equally  with 
personal  judgments.  (Stout  v,  Macy,  22  Cal,  647.)  Or  for  an  unsatis- 
fied balance  on  foreclosure.  (Bojvers  v,  Crary,  30  CaL  621.)  The 
period  during  which  an  execution  has  been  stayed  by  ai\  order  of  Court 
is  not  to  be  excluded  from  the  five  years  after  the  lapse  of  which  an 
order  of  Court  was  necessary  to  obtain  an  execution.  Solomon  37. 
Maguire,  29  CaL  227. 

13.  Who  may  Issue. — ^The  Clerk  can  also  issue  execution  for 
damages  and  costs.  (McMillan  v,  Visher,  14  CaL  232.)  So,  where  a 
case  is  remitted  from  the  Supreme  Court  to  a  district  court,  the  Clerk  of 
the  latter  may  issue  an  execution  for  the  costs  secerned  thereon,  without 
the  order  of  the  District  Court;  nor  can  the  District  Court  prevent  the 
immediate  execution  of  the  judgment  (City  of  Marysville  v,  Buchanan, 
3  CaL  213.)  See,  as  to  issuance  in  another  County,  People  v.  Doe,  31 
CaL  220. 

14.  Writ,  how  Executed. — ^The  general  Statute  defines  the 
duties  of  the  Sheriff  in  respect  to  final  process.  It  declares  "  that  the 
Sheriff  shall  execute  the  writ  (oi  fieri  facias)  by  levying,  etc. ,  and  pay- 
ing to  the  plaintiff  or  his  attorney  so  much  of  the  proceeds  as  will 
satisfy  the  judgment,  etc.,  and  if  there  be  any  excess,  he  shall  return 
the  same  to  the  judgment-debtor. "  These  acts  are  to  be  construed  in 
pari  materia,  (Wilson  v,  Broder,  10  CaL  486.)  The  Statute  is 
directory,  so  far  as  it  deals  with  the  manner  in  which  thg  officer  is  re- 
quired to  execute  the  writ;  (Smith  v,  Randall,  6  CaL  50;  Webber  v. 
Cox,  6  Monroe^  no;  Hayden  v,  Dunlap,  3  Btbh,  216;)  and  hence, 
although  the  failure  to  comply  with  its  provisions  may  he  sufiicient 
cause  to  set  the  sale  aside,  upon  the  application  of  the  parties  to  the  writ, 
yet  it  does  not  render  the  sale  void.  San  Francisco  v,  Pixley,  2 1  CaL 
59;  Blood  V,  Light,  CaL  Sup,  CL,  OcL  T.,  1869. 
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15.  A  Personal  Right. — The  exemption  of  property  from  sale 
on  execution  is  a  personal  right,  which  the  debtor  may  waive  or  claim 
as  his  election.    Borland  v,  O'Neal,  22  CaL  504. 
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16.  Cartman,  Huckster,  Peddler. — ^Two  oxen,  t\^-o  horses  or 
two  mules,  and  their  harness,  and  one  cart  or  wagon,  by  the  use  of  which 
a  cartman,  huckster,  peddler,  teamster,  or  other  laborer  habitually  earns 
his  living,  with  food  for  such  oxen,  horses  or  mules  for  one  month. 
{Cai,  Pr,  Ac/,  §  219,  Subd.  6.)  In  the  Act  which  exempts  certain 
articles  from  execution,  the  term  "wagon"  is  intended  to  meaif  a  com- 
mon vehicle,  for  the  transportation  of  goods,  wares  and  merchandise. 
(Quigley  v.  Gorham,  5  CaL  418.)  A  hackney  coach  used  for  the  con- 
veyance of  passengers  is  a  different  article,  and  does  not  come  within 
the  equity  or  literal  meaning  of  the  Act.  Quigley  v,  Gorham,  5 
Cal.  418;  see  Roberts  v,  Adams,  Cai.  Sufi,  Q,,  Jul,  71,  1869. 

17.  Earnings. — ^The  earnings  of  the  judgment-debtor,  for  his 
personal  services  at  any  time  within  thirty  days  next  preceding  the  order 
of  a  judge  or  referee,  sljsill  not  be  applied  to  the  satisfaction  of  the  judg- 
ment.    Cat,  Pr,  Act,  §  219,  Subd.  10  and  §  243. 

18.  Farming  Utensils. — ^The  farming  utensils  or  implements  of 
husbandly ,of  the  judgment-debtor,  also  two  oxen  or  two  horses  or  two 
mules,  and  their  harness,  four  cows,  one  cart  or  wagon,  and  food  for  such 
oxen,  horses,  cows  or  mules  for  one  month;  also  all  seed,  grain  or  veg- 
etables actually  provided,  reserved  or  on  hand  for  the  purpose  of  plant- 
ing or  sowing  at  any  time  within  the  ensuing  six  months,  not  exceeding 
in  value  the  sum  of  two  hundred  dollars.  {Cai,  Pr,  Act,  §  219,  Subd 
3.)  The  intention  of  the  Act  was  to  make  this  exemption  appHcable 
to  such  judgment-debtors  as  were  engaged  in  farming  at  the  tim|  of 
the  levy.  (Brusie  v.  Griffith,  34  CaL  305;  cited  in  Robert  v.  Adams, 
CaL  Sufi,  CL,  Jul.  7!,  1869.)  And  it  was  intended  to  apply  only  to 
oxen,  horses  'and  mules  suitable  and  intended  for  the  ordinary  work 
conducted  on  a  farm.    Robert  v,  Adams,  Cai,  Sufi,  O,,  JuL  T,,  1869. 

19.  Fire  Companies. — All  fire  engines,  hooks  and  ladders,  with 
the  carts,  trucks  and  carriages, -hose,  buckets,  implements  and  appara- 
tus thereto  appertaining,  and  all  furniture  and  uniforms  of  any  fire 
company  or  department  organized  under  any  law  of  this  State.  Cai, 
Pr.Acf,  §  219,  Subd.  7. 

20.  Homestead. — ^The  homestead  shall  be  exempt  from  execu- 
tion.    {Gen,  Laws  0/  Cai,  ^f^  35,  41,  46.)    And  this  exemption  is  ex- 
tended to  the  right  to  homesteads  held  in  joint  tenancy,  tenancy  in  • 
common,  or  where  the  claimant  owns  only  ah  undivided  interest  therein; 
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it  also  applies  to  all  homesteads  heretofore  recorded.     Laws  of  CaL 
1867-8,  p.  116. 

521.  Household  Furniture. — ^Necessary  household,  table  and 
kitchen  furniture,  including  stoves,  stovepipes  and  stove  furniture, 
wearing  apparel,  beds,  bedding  and  bedsteads,  and  provisions  actually 
provided  Tor  family  use  for  one  month.  {CaL  Pr,  Act^  §  219,  Subd.  2.) 
The  fact  that  the  number  of  beds  claimed— six  in  all — is  greater  thaji 
is  required  for  the  immediate  and  constant  use  of  the  family  is  no  ob- 
jection. Such  a  construction  of  the  Statute  would  be  too  narrow.  (Has- 
well  V,  Parsons,  15  CaL  266.)  As  to  when  exemption  may  be 
claimed.  Id, 

22.  Iiife  Ihsuranoe  Policy. — No  money,  benefit,  right,  privi- 
lege, or  immunity  accruing,  or  in  any  manner  whatever  growing  out  of 
any  life  insurance  on  the  life  of  the  debtor,  made  in  any  insurance 
company  incorporated  under  the  laws  of  this  State,  shall  be  subject  to 
levy  under  attachment  or  execution,,  or  under  any  original  mesne  or 
final  process  whatever  against  such  debtor,  or  to  be  taken,  sequestered, 
or  reached  by  any  proceeding  supplementary  to  execution  or  other  like 
proceeding;  praoided^  however,  this  exemption  shall  not  extend  beyond 
such  moneys,  benefits,  rights,  privileges  and  immunities  as  have  been  or 
might  have  been  secured  by  the  payment  of  an  annual  premium  not 
exceeding  five  hundred  dollars.  (Laws  0/ CaL  1867-8,  p.  500.)  The 
party  claiming  that  a  life  insurance  policy,  under  the  Statute  of  this  State, 
is  exempt  from  execution,  must  show  that  the  policy  was  issued  by  a 
company  incorporated  under  the  laws  of  this  State,  and  that  the  bene- 
fits which  he  expects  to  derive  from  the  policy  are  such  as  might  have 
been  secured  by  the  payment  of  annual  premium  not  exceeding  five 
hundred  dollars.  (Briggs  v,  McCullough,  36  CaL  542.)  And  an  en- 
dowment policy  is  an  insurance  on  life,  within  the  sense  of  the  Statute. 

23.  Lots  in  Cemeteries  are  exempt  from  sale.  Laws  of  CaL 
1861,  p.  565. 

24.  Mechanics'  Tools,  etc. — ^Tools  or  implements  of  a  me- 
chanic or  artisan,  necessaiy  to  carry  on  his  trade,  shall  be  exempt  from 
execution.  {CaL  Pr,  Aci^  §  219,  Subd.  4.)  The  fourth  subdivision 
of  Section  319  of  the  California  Practice  Act  exempts  the  tools  or  im- 
plements of  a  mechanic  or  artisan,  "  necessary  to  carry  on  his  trade,' 
the  instruments  and  chest  of  a  surgeon,  physician,  surveyor  or  dentist, 
^^ necessary  to  the  exercise  of  their  prof  ession,  with  their  scientific  and  pro- 
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fessional  libraries/'  the  law  library  of  an  attorney,  and  the  libraries  of 
ministers  of  the  Gospel.  Roberts  v.  Adams,  Cai,  Sup,  O.,  Jul. 
T.  1869. 

524.  Military. — ^All  arms,  uniforms  and  accoutrements  required 
by  law  to.be  kept  by  any  person.     Co/.  Pr,  Aci,  §  219,  Subd.  8. 

25.  XiCiiiing  Property. — ^The  cabin  or  dwelling  of  a  miner,  not 
exceeding  in  value  the  sum  of  five  hundred  dollars,  also  his  sluices, 
pipes,  hose,  windlass,  derrick,  cars,  pumps,  tools,  implements  and 
appliances  necessary  for  carrying  on  any  kind  of  mining  operations,  not 
exceeding  in  value  the  aggregate  sum  of  five  hundred  dollars,  and  two 
horses,  mules,  oxen,  with  their  harness,  and  food  for  such  horses,  mules,  or 
oxen  for  one  month.  {Col,  Pr.  Act,  §  219,  Subd.  5.)  The  fifth  sub- 
division exempts  the  cabin  of  a  miner,  and  his  sluices,  pipes,  windlass, 
and  other  "  appliances  necessary  for  carrying  on  any  mining  operations," 
including  two  horses,  mules  or  oxen,  and  food  for  the  same  for  one 
month,  *'  when  necessary  to  be  used  for  any  whim,  windlass,  derrick, 
car,  pump,  or  hoisting  gear."      Robert  v.  Adams,  Cai.  Sup.  O,,  Jul. 

r.,  1869. 

• 

26.  Office  Furniture. — Chairs,  tables,  desks  and  books,  to  the 
value  of  one  hundred  dollars,  shall  be  exempt  from  execution.  {Col. 
Pr,  Act,  §  219,  Subd.  i.)  Pews  in  churcl\es  are  exempt  Laws  of 
Cal,  1861,  p.  566. 

27.  Professional  Persons. — ^The  instruments  and  chest  of  a 
sutgeon,  physician,  surveyor,  and  dentist,  necessary  for  the  exercise  of 
their  profession,  with  their  scientific  and  professional  libraries,  the  law 
libraries  of  attorneys  and  counselors,  and  the  libraries  of  ministers  of 
the  Gospel.  (Cal,  Pr,  Act,  §  219,  Subd.  4.)  And  one  horse,  with 
vehicle  and  harness  or  other  equipments,  used  by  a  physician  or  surgeon 
or  minister  of  the  Gospel  in  making  his  professional  visits,  with  food 
for  such  horse  for  one  month.     CaL  Pr,  Act,  §  219,  Subd.  6. 

28.  Public  Property. — ^Alfcourt  houses,  jails,  public  ofiices  and 
buildings,  lots,  grounds  and  personal  property,  the  fixtures,  furniture, 
books,  papers,  and  appurtenances  belonging  and  pertaining  to  the 
court  house,  jail  and  public  ofiices  belonging  to  any  county  of  this 
State,  and  all  cemeteries,  public  squares,  parks  and  places,  public  build- 
ings, towQ  halls,  markets,  buildings  for  the  use  of  fire  departments  and 
military  organizations,  and  the  lots  and  grounds  thereto  belonging  and 
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appertaining,  owned  or  held  by  any  town  or  incorporated  city,  or 
dedicated  by  such  to  health,  ornament  or  public  use,  or  for  the  use  of 
any  fire  or  military  company  organized  under  the  laws  of  the  State,  but 
no  article  or  species  of  property  mentioned  in  this  Section  shall  be  ex- 
empt from  execution  issued  upon  a  judgment  recovered  for  its  price, 
or  upon  a  mortgage  thereon.     Cal.  Fr,  Aci,  §  219,  Subd.  9. 

29.  Searchers  of  Records. — ^The  books,  papers,  maps  and  dia- 
grams of  a  person  engaged  in  searching  records  and  making  abstracts 
of  tides,  used  in  such  business,  shall  be  exempt  from  execution  in  all 
cases,  except  upon  a  judgment  recovered  for  the  purchase-money  there- 
of or  upon  a  mortgage  thereon.    Laws  of  CaL  1867-8,  p.  126. 

80.  Sewing  Machines. — In  addition  to  the  property  now  ex- 
empted by  law  from  sale  or  levy  on  execution,  there  shall  be  exempted 
one  sewing  machine  of  a  value  not  exceeding  one  hundred  dollars, 
in  actual  use  by  each  debtor  or  the  family  of  the  debtor.  Laws  of 
Cal,  1864,  p.  92. 
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81.  Adverse  Titles. — ^Adverse  tides  to  the  premises  held  by 
parties  claiming  by  conveyance  from  the  mortgagor  prior  to  the  mort- 
gage, or  from  third  parties  prior  or  subsequent  to  the  mortgage,  are 
not  the  proper  subjects  of  determination  in  the  suit.  Such  titles  must 
be  settled  in  a  different  action,  giving  rise  as  they  generally  do,  to 
questions  of  purely  legal  cognizance.  (San  Francisco  v,  Lawton,  18 
Cal,  465.)  If  any  of  the  parties  defendant  in  an  acdon  to  foreclose  a 
mortgage  claim  title  to  the  mortgaged  premises,  or  any  portion  thereof, 
adversely  to  the  tide  mortgaged,  their  rights  under  such  adverse  tide 
should  be  saved  in  the  decree.  (Elias  v.  Verdugo,  27  Cal.  420;  San 
Francisco  9.  Lawton,  21  CaL  589.)  When  a  party  made  defendant  in 
a  foreclosure  suit,  as  claiming  some '  interest  in  the  land,  sets  up,  as  a 
full  defense,  a  tax  title,  he  cannot  object  afterwards  that  equity  has  no 
jurisdiction  over  tax  tides.     Kelsey  v,  Abbott,  13  CaL  609. 

32.  Estate  in  Land. — ^The  purchaser  of  real  estate  at  execution 
sale,  both  before  and  after  the  period  for  redemption  expires,  has  an 
estate  in  the  land  purchased,  which  may  be  levied  on  amd  sold  on  an 
execution  running  against  his  property.    Page  v,  Rogers,  31  'CaL  263. 
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88.  Joint  Property. — ^Where  the  execution-debtor  owns  property 
jointly  with  another,  a  sheriff,  who  has  such  execution,  has  the  right  to 
levy  on  such  property  and  take  it  into  possession  for  the  purpose  of 
subjecting  it  to  sale.  (Waldman  v,  Broder,  10  CaL  378.)  As  to  prop- 
erty not  segregated,  see  (Adams  v.  Gorham,  6  Cal,  60;  see,  also, 
Waldman  z'.  Broder,  10  CaL  378;  Bernal».  Hovious,  17  Cal.  542;  12 
Cal,  196;  Loring  v,  Illsley,  i  Cal,  131;  Low  v,  Adams,  6  Cal.  277. 

84.  Liability  of  Sheriff! — ^Where  a  sheriff  or  constable  seizes 
the  property  of  one  man  under  an  execution  against  another,  be  is  a 
trespasser,  and  liable  on  his  official  bond.  Van  Pelt  v,  Litder^  14  Cal, 
194;  30  Cal,  190;  Markley  ».  Rand,  12  Cal,  275;  12  Cal,  277. 

85.  Money  in  Bank. — Where  negotiable  certificates  of  deposit 
have  been  issued  to  the  depositor,  there  is  nothing  left  in  the  possession 
of  the  bankers  belonging  to  the  depositor  upon  which  an  attachment 
issued  against  his  property  can  fasten.  McMillan  v,  Richards,  9 
Cal.  365. 

86.  Nbtioe  to  Sheriflf!— Ledleyz^.  Hays,  10  Cal,  166]  Taylors. 
Seymour,  6  CaL  512;  Daumiel  v,  Gorham,  Id.  43;  Killey  v,  Scannell, 
12  Cal,  73;  Blevin  v.  Freer,  10  Cal,  172;  Boulware  v.  Craddock,  30 
CaL  190. 

87.  Pledgee. — While  the  interest  of  the  pledgor  may  be  reached 
under  an  execution,  it  can  only  be  done  by  serving  a  garnishment  on 
the  pledgee,  and  not  by  a  seizure  of  the  pledge.  Treadwell  v.  Davis, 
34  CaL  601. 

88.  Property  Defined, — ^The  word  "property  "  includes  a  judg- 
ment. (Adams  v.  Hackett,  7  CaL  203;  13  CaL  15;  Davis  v.  Mitchell, 
34  CaL  81.)  The  term  **  property  in  lands"  is  not  confined  to  title  in 
fee,  but  is  sufficiently  comprehensive  to  include  any  usufructuary  inter- 
est, whether  it  be  a  leasehold  or  mere  right  of  possession.  (State  of 
California  v.  Moore,  12  CaL  56.)  Land  embraces  all  titles,  legal  or 
equitable,  perfect  or  imperfect.  (Leese  v,  Clark,  20  CaL  388;  12  CaL 
56.)  Cases  where  tide  to  property  was  held  to  be  in  third  person  by 
assignment  and  otherwise.  See  Swanston  v.  Sublette,  i  Cal.  123; 
Bryan  v.  Sharp,  4  CaL  351;  Eldridge  v.  See  Yup  Co.,  17  CaL  44; 
Peterie  v.  Bugbee,  24  CaL  423. 
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89.  Property  In  Custody  of  the  Ija^^. — Property  in  the  cus- 
tody of  the  law  is' not  liable  to  seizure  without  an  order  from  the  Court 
having  charge  thereof.  (County  of  Yuba  v,  Adams,  7  CaL  35.)  A  sher- 
iff cannot  levy  upon  money  in  his  own  hands  belonging  to  the  judgment- 
debtor,  when  he  has  received  the  money  on  an  execution  in  favor  of 
this  debtor.  (Clymer  v,  Willis,  3  CaL  363.)  But,  it  seems,  funds  in  the 
hands  of  a  receiver,  in  a  suit  for  dissolution,  are  subject  to  attachment 
at  any  time  before  a  final  decree  of  dissolution  and  distribution.  Adams 
V,  Woods  &  Haskell,  T.A.  Lynch,  Intervenor,  9  CaL  24. 

40.  Public  Property. — ^The  levy  upon  and  sale  of  a  road ,  by  virtue 
of  an  execution,  gives  the  purchaser  no  right  or  tide  to  the  same  for 
being  the  prop)erty  of  the  public.  The  defendant  in  the  execution  has  no 
interest  therein  which  can  be  conveyed  by  the  officer.  (Wood  v. 
Truckee  Turnpike  Co.,  24  CaL  474.)  But  a  ferry-boat,  used  for  the 
transportation  of  passengers,  teams,  etc.,  across  a  stream,  is  not  ex- 
empt from  execution  because  the  ferry  is  on  the  mail  route,  and  the 
boat  is  used  also  to  convey  the  United  States  mail  across  the  stream. 
Lathrop  v,  Middleton,  23  CaL  257.  ^ 

4L  Verdict,  Efibct  of.— A  sheriff  is  not  protected  in  the  sale 
of  personal  property  bjtthe  verdict  of  a  jury  on  the  trial  of  the  right  of 
property,  under  the  provisions  of  Section  two  hundred  and  eighteen  of 
the  Code.  The  proceedings  before  a  sheriff,  in  such  a  trial,  are  not 
judicial.  Perkins  v,  Thomburgh,  10  CaL  189;  Sheldon  v,  Loomis, 
28  Id.  122. 
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42.  Choses  in  Action. — ^Things  in  action  are  such  property  as 
may  be  levied  upon,  on  execution.    Adams  v,  Hackett,  7  CaL  187. 

43.  Coin. — Coin  held  in  the  hand,  like  a  horse  held  by  the  bridle, 
may  be  levied  upon.     Green  v.  Palmer,  15  CaL  411. 

44.  Ck>xmneroial  Paper. — ^Under  Section  246  of  the  California 
Practice  Act,  if  commercial  paper  be  mortgaged,  the  mortgage  may 
be  foreclosed,  and  the  securities  sold  under  the  decree,  and,  by  Sections 
217  and  220,  such  securities  may  be  seized  and  sold  under  execution 
on  a  judgment  at  law.  Davis  v.  Mitchell,  34  CaL  87;  cited  in  Donahoe 
V.  Gamble,  CaL  Sup,  a.,  Jul.  T.,  1869. 
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45.  Ck^unties,  Suits  Agaiost. — ^An  execution  levy  upon  a 
county's  revenues  in  the  hands  of  the  treasurer  is  illegal  and  void. 
(Gilman  v.  Contra  Costa  County,  8  Cal.  5a.)  The  private  property  of 
an  inhabitant  of  a  county  is  not  liable  to  seizure  and  sale  on  execution 
for  the  satisfaction  of  a  judgment  recovered  against  the  county.  £m- 
erick  v.  Gilman,  10  CaL  404. 

46.  Ck>ntlngent  Interests. — Contingent  and  complicated  con- 
tracts cannot  be  levied  upon  and  sold  without  being  in  the  possession 
of  the  officer  at  the  sale,  to  be  exhibited  to  the  bystanders  and  assigned 
to  the  purchaser,  unless  a  full  and  accurate  description  of  the  particular 
interest  and  chose  in  adion,  with  all  its  conditions  and  covenants,  and  a 
fill!  explanation  of  the  facts  determining  the  value  of  the  chose,  be  given 
by  the  levy,  and  announced  at  the  sale.     Crandall  v.  Blen,  13  CaL  15. 

27.  Firm  Proi)erty. — ^The  interest  of  one  partner  in  the  part- 
nership chattels  is  the  subject  of  levy  and  sale  by  the  sheriff,  on  an  exe- 
cution against  one  of  the  partners.  *  (Jones  v.  Thompson,  12  CaL  191.) 
The  fact  that  indivioual  creditor  obtains  judgment,  issues  execution,  and 
levies  on  firm  property,  gives  him  no  right  to  the  property,  as  against 
firm  creditors,  who  have  not  yet  obtained  ^dgment.  (Conroy  v. 
Woods,  13  CaL  631;  Eldredge  v.  See  Yup  Co.,  17  CaL  44.)  But  the 
sheriff  can  only  seize  and  sell  the  interest  and  right  of  the  judgment- 
partner  therein,  subject  to  the  prior  rights  and  liens  of  the  other  part- 
ners and  the  joint  creditors  therein.    Jones  v,  Thompson,  12  CaL  191. 

48.  Franchises. — ^A  ferry  license,  being  a  franchise,  is  not  the 
subject  of  levy  and  sale  under  execution.  Thomas  v.  Armstrong,  7 
CaL  286;  24  CaL  474. 

48.  Mix^g  Interest. — ^The  interest  of  a  miner  in  his  mining 
claim  is  property,  and  may  be  taken  and  sold  under  execution.  (Mc- 
Keon  7;.  Bisbee,  9  CaL  137.)  The  interest  of  a  mortgagor  in  a  min- 
ing claim  is  liable  to  attachment  and  sale  under  execution,  and  the 
purchaser  acquires  the  right  of  possession  as  against  the  mortgagee  until 
foreclosure.     Halsey  v.  Martin,  22  Cal,  645. 

50.   Promissory  Note. — ^A  promissory  note  is  liable  to  seizure  and 

sale  under  execution  against  the  holder  and  payee.  By  such  a  sale,  the 
purchaser  takes  the  note  upon  the  same  terms  upon  which  he  would 
have  taken  it  had  it  come  into  his  hands  in  the  ordinary  course  of  bus- 
iness.    Davis  V,  Mitchell,  34  CaL  81. 
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JVo.  1051. 

Undertaking  of  IndenmUy  to  Sheriff, 

Know  all  Men  by  these  Presents: 

That  we,  J.  R.  as  principal,  and  L.  M.  and  N.  O.  as 
sureties,  are  held  and  firmly  bound  unto  R.  S.,  Sheriff 

of  the County  of ,   in  the  sum   of 

dollars  gold  coin  of  the  United   States  of 

America,  to  be  paid  to  the  said  Sheriff,  or  his  certain 
attorney,  executors,  administrators  or  assigns,  for  which 
payment,  well  and  truly  to  be  made,  we  bind  ourselves, 
our  heirs,  executors  and  administrators,  jointly  and 
severally,  firpily  by  these  presents. 

Sealed    with   our   seals,   and    dated    the   day 

of ,  18,,. 

Whereas,  under  and  by  virtue  of  a  writ  of  execu- 
tion, issued  out  of  the Court  of  the *. . 

County  of ,   in  an   action  wherein   the   said 

A.  B.  was  plaintiff,  and  C.  D.  was  defendant,  against 
said  defendant,  directed  and  delivered  to  said   R.  S., 

Sheriff  of  the    County  of ,   the 

said  Sheriff  was  commanded  to  satisfy  the  judgment, 
with  interest,  out  of  the  personal  property  of  such  de- 
fendant within  his  County  not  exempt  from  execution, 
and  if  sufficient  personal  property  could  not  be  found, 

then  out  of  the  real  property  belonging  to on 

the  day  when  the  said  judgment  was  docketed,  or  at 
any  time  subsequently,  the  said  Sheriff  did  thereupon 
levy  upon  and  take  into  his  possession  the  following  de- 
scribed goods  and  chattels: 

\Dtscripiion,\ 
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And  whereas,  upon  the  taking^  of  the  said  goods 
and  chattels  by  virtue  of  the  said  writ,  P.  Q.  claimed  the 
said  goods  and  chattels  as  his  property,  and  thereupon  a 
jury  was  summoned  by  the  said  Sheriff  to  try  such  claim, 
which  said  jury  have  by  their  finding  decided  in  favor 
of  said  claimant.  And  whereas,  the  said  plaintiff,  not- 
withstanding such  finding,  requires  of  said  Sheriff  that 
he  shall  retain  said  property  under  such  levy  and  in  his 
custody. 

Now,  therefore,  the  condition  of  this  obligation  is  such, 
that  if  the  said  L.  M.  and  N.  O.,  their  heirs,  executors  and 
administrators,  shall  well  and  truly  indemnify  and  save 
harmless  the  said  Sheriff,  his  heirs,  executors,  adminis- 
trators and  assigns,  of  and  from  all  damages,  expenses, 
costs  and  charges,  and  against  all  loss  and  liability  which 
he,  the  said  Sheriff,  his  heirs,  executors,  administrators 
or  assigns,  shall  sustain  or  in  any  wise  be  put  to,  for  or 
by  reason  of  the  levy,  taking,  sale  or  retention  by  the 
said  Sheriff,  in  his  custody,  under  said  execution,  of  the 
said  property  claimed  as  aforesaid,  then  the  above  ob- 
ligation to  be  void;  otherwise  to  remain  in  full  force  and 
virtue. 

[Signatures  and  Seals.] 


51.  Proceedings. — If  several  creditors  levy,  and  those  prior  fail 
to  indemnify  the  Sheriff,  he  should  relinquish  the  levy  of  such,  and  pro- 
ceed only  for  the  benefit  of  those  who  indemnify  and  incur  the  respons- 
ibility. (Davidson  z^.  Dallas,  8  CaL  227.)  An  agreement  to  indem-. 
nify  a  SherijQf  for  seizing  property  under  execution  is  valid,  if  the  par- 
ties are  in  good  faith  seeking  to  enforce  a  legal  right.  (Stark  v.  Raney, 
18  CaL  622.)  In  a  suit  against  the  Sheriff  for  not  levying  the  execu- 
tion, if  the  Sheriff  prove  a  trial  by  jury  and  verdict  for  claimant,  the 
plaintiff  must  show  that  he  rendered  the  bond  of  indemnity  to  the 
Sheriff  required  by  law.    Strong  v,  Patterson,  6  CaL  156. 
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52.  HOT^  Ck>nduoted. — ^All  sales  of  property  under  execution 
shall  be  made  at  auction  to  the  highest  bidder,  and  shall  be  made,  be- 
tween the  hours  of  nifie  in  the  morning  and  five  in  the  afternoon;  af- 
ter sufficient  property  ha^  been  sold  to  satisfy  the  execution,  no  more 
shall  be  sold.  (Cai,  Fr,  Ac/,  §  223.)  By  the  Statute  of  i860,  per- 
sonal property  should  be  sold  in  the  presence  of  the  purchaser^  and  real 
property  or  leasehold  estates  of  more  than  one  year  in  fropt  of  the 
Court  House  door.  (Smith  v,  Morse,  2  Cal,  524;  consult,  also,  Raun 
V,  Re)niolds,  11  CaL  14;  Smith  v,  Randall,  6  CaL  47;  Tuolumne  Re- 
demption Co.  V,  Sedgwick,  15  Cal,  515.)  As  to  sale  in  mass  of  real 
estate  being  void,  San  Francisco  v.  Pixley,  21  CaL  56. 

58.  Liability  of  Sheriff — If  the  officer,  by  his  misconduct,  in- 
duced a  sale  of  the  property  for  less  than  it  would  otherwise  have 
brought,  the  remedy  must  be  an  action  for  damages  resulting  from  his 
acts,  and  not  an  action  to  recover  the  property  or  its  value.  Foster  v, 
Coronel,  Oct,  T,,  1867,  not  reported. 

54.  Notice  of  Sale. — ^Before  the  sale  of  property  in  execution, 
notice  thereof  must  be  given  by  the  Sheriff.  As  to  form  and  sufficiency  of 
notice,  see  {Cal,  Pr.  Act,  §  221.)  And  although  the  officer  neglects 
to  give  the  notice,  the  sale  shall  not  be  void.  (Smith  v,  Randall,  6 
Cal,  47;  Harvey  ».  Frisk,  i  Id,  93.)  But  the  officer  shall  in  that  event 
forfeit  five  hundred  dollars  to  the  aggrieved  party,  in  addition  to  his  ac- 
tual damages.     Cal,  Pr,  Act,  §  222;  see  Asken  v,  Ebberts,  22  Cal,  263. 

55.  Order  of  Sale  must  Issue. — ^A  sheriff  has  no  authority  to 
make  sale  of  mortgaged  premises  under  a  judgment  of  foreclosure  and 
sale,  unless  an  order  of  sale  is  issued  upon^he  judgment  and  placed  in 
his  hands.  (Hey man  v,  Babcock,  30  Cal,  367.)  If  the  first  order  of 
sale  on  a  foreclosure  decree  be  not  executed,  a  second  order  may  issue.. 
(Shores  v,  Scott  River  Water  Co.,  17  Cal,  626.)  Or  an  execution  may 
issue  on  personal  property  of  defendant,  where  a  personal  judgment  i& 
also  taken.  (Englund  v,  Lewis,  25  Cal,  357.)  That  a  personal  judg* 
ment  may  be  entered  in  connection  with  the  decree,  see  Cormerais  f . 
Genella,  22  Cal,  116. 

56.  Personal  Property,  Yiovr  Delivered. — ^When  property  is 
capable  of  manual  delivery,  the  officer  shall  deliver  to  the  the  pur- 
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chaser  the  property,  and,  if  desired,  shall  execute  and  deliver  to  him  a 
certificate  of, the  sale  and  payment.  {Cai.  Pr.  Act,  §  227.)  When  the 
property  is  not  capable  of  manual  delivery,  the  officer  making  the  sale 
shall  execute  and  deliver  to  the  purchaser  a  certificate  of  sale  and  pay- 
ment. Such  certificate  shall  convey  to  the  purchaser  all  right,  title  and 
interest  which  the  debtor  had  in  and  to  such  property  on  the  day  the 
execution  was  levied.  {CaL  Pr,  Aci,  §  228.)  Assignment  of  judgment 
under  sheriff's  sale.  (Fore  v,  Manlove,  18  Cat  436.)  Certificate,  what 
is  sufficient.  (Lay  v,  Neville,  25  CaL  551.)  Officer  defined,  see  (Peo- 
ple V,  Bornie,  8  CaL  406.)  A  sheriff's  bill  of  sale  of  personal  property 
sold  on  execution  need  not  contain  all  the  formalities  of  a  regular  cer- 
tificate.   Lay  V,  Neville,  25  CaL  551. 

57.  Real  Property,  Certificate  of  Sale.—The  officer  shall 
give  to  the  purchaser  a  certificate  of  the  sale,  containing:  Firsiy  A  par- 
ticular description  of  the  real  property  sold;  Second,  The  price  bid  for 
each  distinct  lot  or  parcel;  l^rd,  The  whole  price  paid;  Fourth,  When 
subjea  to  redemption,  it  shall  be  so  stated,  and  when  the  judgment  is 
made  payable  in  a  specific  kind  of  money  or  currency,  the  certificate 
shall  state  the  kind  of  money  or  currency  in  which  such  redemption 
may  be  made,  which  shall  be  the  same  as  that  specified  in  the  judg- 
ment, a  duplicate  of  which  certificate  shall  be  filed  with  the  Recorder 
of  the  County.  {CaL  Pr,  Aci,  §  229.)  As  to  the  title  under  such  sale, 
see  Eldredge  v.  See  YupCo.,  17  CcU,  44;  McMillan  v.  Richards,  9 
CaL  365;  Cummings  v,  Coe,  10  CaL  529;  Cloud  v.  El  Dorado  Co.,  12 
CaL  128;  Clark  v,  Lockwood,  21  CaL  220;  People  v.  Doe,  31  Id.  220; 
Page  V,  Rogers,  31  Id,  293;  People  v,  Mayhew,  26  /</.  655;  Baber  v. 
McLellan,  30  A/.  135;  Steinbach  v,  Leese,  z^  Id,  297;  see,  also,  Bick- 
erstaff  z^.  Doub,  i^  Id,  109. 

58.  Re-Sale  of  Property. — If  a  purchaser  refuse  to  pay  the 
amount  bid  by  him  for  property  struck  off  to  him  at  a  sale  under  exe- 
cution, the  officer  may  again  sell  the  prop)erty,  at  any  time,  to  the  high- 
est bidder,  and  if  any  loss  be  occasioned  thereby,  the  officer  may  re- 
cover the  amount  of  such  loss,  with  costs,  by  motion,  upon  previous  no- 
tice of  five  days,  before  any  Court,  or  before  any  Justice  of  the  Peace, 
if  the  same  shall  not  exceed  his  jurisdiction.  (CaL  Pr,  Aci,  §  224.) 
As  to  rights  of  purchaser,  see,  (People  v.  Hays,  5  Cal,  66;  Williams  v. 
Smith,  6  CaL  91;  Harvey ».  Fisk,  9  CaL  93.)  For  equitable  relief,  see 
(Goodenowz;.  Ewer,  16  CaL  461;  Webster  v,  Haworth,  8  CaL  21.)  As 
to  the  doctrine  of  caveai  empior,  see  Boggs  v.  Hargrave,  16  CaL  559; 
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Williams  v.  Smith,  6  CaL  91;  Webster  ».  Haworth;  8  Cal,  21;  Harvey 
r.  Fisk,  9  CaL  93;  see,  also,  Johns  v.  Trick,  22  d/.  511. 

58.  Reversal  on  Appeal,  Effbot  of. — ^A  judgment  unre- 
versed and  not  suspended  may  be  enforced,  but  when  reversed  it  is  as 
if  never  rendered;  and  money  collected  by  authority  of  it  may,  as  a 
general  rule,  be  recovered  back;  (Raun  v,  Reynolds,  18  CaL  275;)  and 
property  or  advantages  must  be  restored.  Reynolds  v.  Harris,  14 
Col.  680. 

• 

60.  Sale  in  Parcels.— The  well  established  rules  of  equity  pro- 
ceedings require,  in  foreclosure  cases,  not  only  that  the  property  should 
be  sold  in  parcels,  but  that  the  property  included  in  the  first  mortgage 
should  be  exhausted  before  recourse  is  had  to  the  second.  Raun  v. 
Reynolds,  11  CaL  14. 

61.  Setting  Aside  Sale. — As  to  the  rights  of  purchaser,  on  mo-  . 
tion  to  set  aside  sale  for  irregularity,  see  {CaL  Pr,  Act,  §  237.)  The 
purchaser  at  sheriff's  sale  is  entitled  to  notice  to  set  it  aside,  but  per- 
sonal service  is  not  required  even  if  absent  from  the  State.  (Eckstem 
V.  Calderwood,  tj  CaL  413;  34  CaL  658.)  As  to  the  revival  of  judg- 
ments and  proceedings  therefor,  see  Humiston  v.  Smith,  21  CaL  129; 
consult,  also,  Boggs  ».  Hargrave,  16  CaL  566;  and  Burton  v.  Lies,  21 
CaL  88. 

62.  Sheriflfs  Deed. — If  no  redemption  be  made  within  six 
months  after  the  sale,  the  purchaser  or  his  assignee  shall  be  entitled  to 
a  conveyance;  or  if  so  redeemed,  whenever  sixty  days  have  elapsed,^ 
and  no  other  redemption  has  been  made,  and  notice  thereof  given, 
the  time  for  redemption  shall  have  expired,  and  the  last  redemptioner, 
or  his  assignee,  shall  be  entitled  to  a  Sheriff's  deed.  If  the  debtor  re- 
deem at  any  time  before  the  time  for  redemption  expires,  the  effect  of 
the  sale  shall  be  terminated,  and  he  be  restored  to  his  estate.  {CaL  Pr, 
Acif  §  232.)  A  deed  executed  by  the  Sheriff  immediately  after. the  sale, 
without  waiting  the  statutory  time,  is  void.  (Gross  v.  Fowler,  2 1  Cal 
392;  S.  and  L.  Society  v,  Thompson,  32  Id,  347;  Bemal  v,  Glein,  33 
CaL  668.)  As  to  effect  of  sheriff'  deeds  and  certificates  of  sale,  see 
the  following  cases:  Anthony  v,  Wessel,  9  CaL  103;  Knight  v.  Fair, 
Id,  117;  Tuol.  Redemp.  Co.  v.  Sedgwick,  15  CaL  515;  McCarty  v. 
Christie,  13  CaL  81;  Lewis  v,  Thompson,  3  CaL  266;  Williams  v. 
Smith,  6  Cal,  91;  Cloud  v,  £1  Dorado  Co.,  12  CaL  128;  Gross  v. 
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Fowler,  21  Cal,  392;  Mills  «;.  Sukey,  22  Col.  373;  Donahae  ».  Mc- 
Nulty,  24  Cal,  411;  People  v.  Doe,  31  Cal.  220. 

68.     Summary    Prooeedings    against    Puiohaser. — The 

Court  may  proceed  to  issue  execution  against  the  purchaser  who 
refuses  to  pay,  or  against  a  subsequent  purchase!*.  {Cal.  Pr.  Ad,  % 
225.)  As  to  liability  of  sheriff  for  money  not  paid  over  by  sheriff,  see 
Egerly  ».  Buchanan,  5  Cal,  53. 

64.  Title  Aoquired  by  Sale. — By  the  common  law,  all  judg- 
ments had  relation  to  the  first  day  of  the  term  at  which  they  were  ren- 
dered, and  an  execution  could  be  issued  and  attested  as  of  that  day.     To 
avoid  the  mischiefs  which  resulted  from  such  a  rule,  it  was  enacted  in 
the  Statute  against  Frauds  and  Perjuries — {Eng,  SiaL  at  L.  1 2,  Cha. 
to  7  and  8,  Will  iii,  p.  430.)    The  Statute  of  this  State,  in  providing 
that  under  a  levy  property  shall  not  be  affected  by  the  execution,  has 
gone  further  than  the  English  Statute,  and  has  entirely  obviated  the  evils 
of  the  common  law  rule.     (Blood  v.  Light,  Cat.  Sup,  Ct,^  Oct,  T., 
1869.)    So,  in  the  case  of  personal  property,  the  title  transferred  by  the 
sale  cannot  antedate  the  day  of  the  sale,  as  against  bonafidt  purchasers, 
where  the  seizure  was  made  only  on  the  day  of  sale.     (Allentown  Bank 
V.  Beck,  49  Penn,  409.)    So,  in  case  of  land,  the  title  dates  from  .the 
docketing  of  judgment  as  against  third  persons,  and  'not  from  the  date 
of  any  real  or  pretended  statutory  levy.    (Blood  v.  Light,  Cal,  Sup,  Ct.^ 
Oct,  T.J  1869.)    A  mortgagor,  after  the  sale,  has  the  right  to  the  use  and 
possession  of  the  mortgaged  premises  until  the  execution  of  the 
Sheriff's  deed;  but  no  right  to  despoil  the  property  of  its  fixtures.    The 
deed  of  the  Sheriff  takes  effect  by  relation  at  the  date  of  the  mortgage, 
and  passes  fixtures  subsequently  annexed  by  the  mbrtgs^or.     (Sands  9. 
Pfeiffer,  10  Cal,  258.)    Such  as  the  engine  and  boilers,  etc.,  used  in  a 
flour  mill.     Id. 

65.  Title,  Gharaoter  of. — The  purchaser  of  a  judgment  on 
dale  under  execution  and  levy  takes  as  assignee  only,  assuming  that  a 
judgment  is  the  subject  of  levy  and  sale.  The  Sheriff's  sale  of  a  judg- 
ment passes  no  title  other  than  would  pass  by  an  assignment  by  the 
owner.    Fore  v,  Manlove,  18  Cal.  436. 

66.  Title,  on  ^^hat  it  Depends. — The  purchaser's  title  in  no 
respect  depends  upon  the  return,  but  upon  the  judgment,  sale  and 
deed.    (Cloud  v,  £1  Dorado,  12  Cal,  128;  Clarke  v.  Lockwood,  21 
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Cal,  220;  Moore  v,  Martin,  Cal,  Sup.  Ci.,  Jul,  T.,  1869;  Blood  v. 
Light,  Cal,  Sup,  C/.,  Ocl,  71,  1869.)  The  deed  is,  however,  void, 
if  made  before  the  expiration  of  six  months  after  the  sale.  (Gross 
V,  Fowler,  21  CaL  392;  Bemal  v.  Gleim,  33  Id.  668;  Moore  v, 
Martin,  Cal,  Sup,  C.,Jul.  T.,  1869.)  The  tide  of  a  purchaser,  under 
a  sale  on  a  decree  of  foreclosure,  cannot  be  impeached  in  a  collateral 
action  for  irregularity  in  the  .proceedings  on  the  sale.  Nagle  v, 
Macy,  9  CaL  426;  consult  Alderson  v.  Bell,  g  Id.  321;  Nagle  v,  Macy, 
429;  Hayes  v,  Shattuck,  21  Id.  51;  Boggs  v,  Haigrave,  16  Id.  566; 
Burton  v.  Lies,  21  Id,  88. 
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67.  Payments,  ho^w  Made.— The  parent  mentioned  in  the 
last  two  sections  may  be  made  to  the  purchaser  or  redemptioner,  as  the 
case  may  be,  or  for  him  to  the  officer  who  made  the  sale,  when  the 
judgment  has  been  made  payable  in  a  specified  kind  of  money  or  cur- 
rency; and  a  tender  of  the  money  shall  be  equivalent  to  payment 
{Cal.  Pr.  Act,  §  233.)  Payment  cannot  be  made  in  certified  checks. 
(People  V,  Hayes,  4  Cal.  127.)  Where  a  particular  currency  is  not 
specified,  legal  tender  notes  are  sufficient  (People  v.  Mayhew,  26  Cal. 
655.)  As  to  who  may  receive  redemption  money,  see  People  v.  Bor- 
ing, 8  Cal.  406;  Anthony  v.  Wessel,  9  Id.  103;  Baber  v.  McLellan,  30 
^^'  I35i  People  v.  Mayhew,  26  Id,  655. 

68.  Proceedings  on  Redemption. — ^The  redemptioner  must 
produce  a  copy  of  the  docket  of  the  judgment  (Cal,  Pr,  Act^  §  234; 
Haskell  v,  Manlove,  14  Cal.  54.)  A  copy  of  any  assignment  neces- 
sary to  establish  his  claim.  {Cal.  Pr.  Act,  §  234;  Reynolds  v.  Harris, 
14  Cal.  667.)  And  an  affidavit  by  himself  or  his  agent,  showing  the 
amount  then  actually  due  on  the  lien.  {Cal,  Pr.  Act,  §  234.)  And  dur- 
ing the  time  for  redemption,  the  Court  may  restrain  waste;  {Id.  §  235;) 
and  the  purchaser  or  last  redemptioner  shall  be  entitled  to  the  rents 
and  profits  intermediate  the  sale  and  final  redemption.  {Id.  §  236; 
Guy  V.  Middleton,  5  Cal,  392;  Re)molds  v.  Lathrop,  7  Id.  43;  Mc- 
Devitt  V,  Sullivan,  8  Id,  592;  Harris  v.  Reynolds,  \i  Id.  514;  Kelsey 
V.  Abbott,  13  Id.  609;  Knight ».  Truett,  \%  Id.  113;  Kline  v.  Chase,  17 
Id.  596;  Whitney  v.  Allen,  21  Id.  233;  Shores  v.  Scott  River  Co.,  21  Id. 
135;  Henry  ».  Everts,  30  7((/.-425;  Mayo»,  Woods,  31  Id,  269;  Page  v. 
Rogers,  31  Id,  293. 
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69.  Real  Property  Suly^c^t  to  Redemption. — Upon  a  sale 
of  real  property,  the  purchaser  shall  be  substituted  to  and  acquire  all  the 
right,  title  and  interest  therein,  and  claim  of  the  judgment-debtor 
thereto;  and  when  the  estate  is  less  than  a  leasehold  of  two  years  un- 
expired term,  the  sale  shall  be  absolute.  In  all  other  cases  the  prop- 
erty shall  be  subject  to  redemption,  as  provided  in  this  chapter.  {Col. 
Pr,  Ac/,  §  229.)  The  Legislature  had  power  to  provide  that  all  judi- 
cial sales  of  real  estate  thereafter  to  be  made,  whether  upon  judgments 
then  existing,  or  upon  judgments  thereafter  to  be  obtained  upon  con- 
tracts then  existing,  should  be  made  subject  to  redemption,  without  vio- 
lating either  the  Federal  or  State  Constitution.  Moore  v,  Martin,  Cal, 
Sup.CLjulT,,  1869. 

70.  Sale  of  Equity  of  Redemption. — The  sale  of  the  equity 
of  redemption  of  mort^^ed  pre(pises,  and  assignment  of  the  rents 
thereof,  until  foreclosure  and  sale,  to  a  creditor,  cannot  operate  as  a 
fraud  upon  the  mortgagee,  whose  rights  are  secured,  and  may  be  en- 
forced by  foreclosure.  (Dewey  v,  Latson,  6  Cal,  609.)  As  to  rfilative 
rights  of  parties  thereunder,  consult  Montgomery  v,  Tutt,  11  CaL  307; 
McMillan  v,  Richards,  9  CaL  365;  McDermott  v,  Burke,  16  Cal.  580; 
Harlan  ».  Smith,  6  CaL  173;  Cowing  v,  Rogers,  34  CaL  648;  Goode- 
now  ».  Ewer,  16  CaL  461 ;  Daubenspeck  v,  Piatt,  22  /</.  330;  Alexander 
V,  Greenwood.  24  Id,  506;  Bludworth  v.  Lake,  33  Id,  255,  265. 

71.  Subsequent  Redemption. — If  property  be  so  redeemer!  by 
a  redemptioner,  either  the  judgment-debtor  or  another  redemptioner 
may,  within  sixty  days  after  the  last  redemption,  again  redeem  it  from 
the  last  redemptioner,  on  paying  the  sum  paid  on  such  last  redemption, 
with  four  per  cent,  thereon  in  adddition,  and  the  amount  of  any  assess- 
ment or  taxes  which  the  the  said  last  redemptioner  may  have  paid 
thereon  after  the  redemption  by  him,  with  interest  on  such  amount, 
and  in  addition,  the  amount  of  any  liens  held  by  said  last  redemptioner 
prior  to  his  own,  with  interest;  provided,  that  the  judgment  under  which 
the  property  was  sold  need  not  be  so  paid  as  a  lien,  or  it  may  be  suc- 
cessively redeemed  as  often  as  the  debtor  or  a  redemptioner  is  so  disposed, 
on  the  above  terms.  Notice  of  redemption  shall  be  given  to  the 
Sheriff.     CaL  Pr,  Act,  §  232. 

75L  Time  and  Terms  of  Redemption. — ^The  judgment- 
debtor  or  redemptioner  may  redeem  the  property  from  the  purchaser, 
within  six  months  after  the  sale,  on  paying  the  purchaser  the  amount 
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of  his  purchase,  with  twelve  per  cent,  thereon  in  addition,  together  with 
the  amount  of  any  assessment  or  taxes  which  the  purchaser  may  have 
paid  thereon  after  the  purchase,  and  interest  on  such  amount;  and  if 
the  purchaser  be  also  a  creditor,  having  a  prior  lien  to  that  of  the  re- 
demptioner,  other  than  the  judgment  under  which  such  purchase  was 
made,  the  amount  of  such  lien  with  interest.  (CaL  Pr.  Ac/,  §  231.) 
Months  as  used  in  the  Statute  defined,  (Gross  v.  Fowler,  21  CaL  392.) 
As  to  taxes,  see  (Seale  ».  Doane,  17  Id.  476.)  As  to  interest,  (McMillan 
V.  Vischer,  14  Id,  232;  Kirkham  v,  Dupont,  14  Id.  559.)  Estate,  in 
whom  vested.  (McMillan  p.  Richards,  9  M  365;  Anthony  v,  Wessel, 
Id,  103.)    Excessive  payment  not  compulsory.     McMillan  v,  Vischer, 

14  Id,  235. 

73.  Who  may  Redeem. — ^Property  sold  subject  to  redemption, 
as  provided  in  Section  229,  or  any  part  sold  separately,  may  be  re- 
deemed  in  tife  manner  hereinafter  provided,  by  the  following  persons, 
or  their  successors  in  interest:  Firs/,  The  judgment-debtor,  or  his  suc- 
cessor in  interest,  in  the  whole  or  any  part  of  the  property.  Second, 
A  creditor,'  having  a  lien  by  judgment  or  mortgage  on  the  property 
sold,  or  on  some  share  or  part  thereof,  subsequent  to  that  on  which  the 
properly  was  sold.  The  persons  mentioned  in  the  second  subdivision 
of  this  section  are,  in  this  chapter,  termed  redemptioners.  {Cai,  Pr^ 
Act,  §  230.)  Statute  defined,  (Guy  v.  Middleton,  5  CaL  392;  Stout  v, 
Macy,  22  Id,  647;  Seale  v,  Mitchell,  5  Id,  401;  Tuol.  Redmp.  Co.  v, 
Sedgwick,  15  /</.  515;  McMillan  v,  Richards,  9  Id,  365.)  As  to  rights 
of  redem'ption,  Hickox  v,  LOwe,  10  CaL  207;  Raun  v,  Reynolds,  1 1  Id. 
20;  Montgomery  z*.  Tutt,  11  Id,  317;  Frink  v.  Murphy,  2\  Id,  108; 
Grattan  v,  Wiggins,  23  Id,  16;  People  v,  Mayhew,  26  Id,  6^^;  Kent 
V,  Gaboon,  2  Id,  595;  Whitney  v,  Higgins,  10  Id,  547;  McDermot  v, 
Burke,  16  Id,  590;  Kirkham  v,  Dupont,  14  Id,  563;  Gamble  v,  Voll, 

15  Id,  510;  Daubenspeck  v.  Piatt,  22  Id,  330. 


J\ro.  1052. 

Writ  of  Possession, 


[Title.] 


Whereas,  on  the day  of ,  i8 . . ,  A.  B., 

plaintiff,  recovered  a  judgment  in  the  said  District  Court 
of  the Judicial  District  of  the  State  of , 
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in  and  for  the  ....  ....  County ,  against  C.  D., 

defendant,  for  the  possession  of  certain  premises  in  said 
judgment  and  decree  and  hereinafter  more  particularly 

described,  and  also  for  the  sum  of dollars, 

damages  for  the  detention  of  said  premises,  besides  the 

sum  of dollars,  costs  and  disbursements,  as 

appears  to  us  of  record. 

And  whereas,  the  judgment  roll  in  the  action  in  which 
said  judgment  was  entered  is  filed  in  the  Clerk's  office 

of  said  Court,  in  the County  of 

and  the  said  judgment  was  docketed  in  said  Clerk  s 

office,  in  the  said County,  on  the* day  and 

year  first  above  written. 

Now,  therefore,  you,  the  said  Sheriff,  are  hereby  com- 
manded and  required  to  place  the  said  A.  B.  in  the  quiet 
and  peaceable  possession  of  the  lands  and  premises  in 
said  judgment  and  decree  described,  as  follows,  to  wit: 

IDescrip/um.] 

And  the  sums  of dollars,  damages,  and 

« 

dollars,  costs,  are  now  (at  the  date  of  this 

writ)  actually  due  on  said  judgment. 

You,  the  said  Sheriff,  are  hereby  further  required  to 
make  the  said  sums  due  on  the  said  judgment,  for  dam- 
ages and  costs,  and  all  accruing  costs,  to  satisfy  the  said 

judgment,  out  of  the personal  property  of  said 

debtor,  C.  D.,  or,  if  sufficient  personal  property  of  said 
debtor  cannot  be  found,  then  out  of  the  real  property  in 
your  county  belonging  to  him  on  the  day  whereon  said 

judgment  was  docketed  in  the  said County, 

or  at  any  time  thereafter;  and^make  return  of  this  writ 


•    • 


WRIT  OF  POSSESSION.  797 

Within days  after  your  receipt  hereof,  with  what 

you  have  done  indorsed  hereon. 

Witness,  Hon ,  Judge  of  the Ju- 
dicial District  of  the  State  of ,  at  the  Court 

House  in  the County  of •. . . ,  this 

day  of ,  18. .. 


74.  Note. — ^Where  L.  and  P.  entered  into  possession  of  certain 
lands,  under  neither  of  the  parties  to  an  action  for  the  possession  of  the 
same,  and  were  not  parties  to  said  action,  they  cannot  be  dispossessed 
under  a  writ  issued  on  a  judgment  rendered  for  plaintiff  therein. 
Rogers  v.  Barish,  35  Cai.  127. 


JVo.  loss. 

Order  for  Writ  of  Assistance, 


[Title.  ] 


On  reading  and  filing  the  affidavit  of  P.  Q.,  setting 
forth  that  he  was  the  purchaser  of  the  premises  de- 
scribed in  the  complaint  herein,  that  he  has  presented  to 
the  defendant  C.  D.  the  Sheriff's  deed  for  said  property, 
and  demanded  possession  thereof,  and  that  said  C.  D. 
has  refused  to  deliver  to  him  possession  of  said  premises, 
and  it  appearing  that  due  notice  has  been  given  of  this 
notice  to  Messrs ,  the  attorneys  of  said  de- 
fendant; now,  on  motion  of ,  on  behalf  of  said 

P.  Q.,  it  is  ordered  that  a  writ  of  assistance  issue  to  the 

Sheriff  of County,  to  put  the  said  P.  Q.  in 

possession  of  the  said  premises,  and  him  in  the  posses- 
*  sion  thereof  from  time  to  time  to  maintain  and  defend. 


1 

■ 
■ 

I 

I 


798  FINAL  PROCESS. 

■ 

Writ  of  Assuiance, 
[Title.] 

The  People  of  the  State  of  Califomiar 

To  the  Sheriff  of  the County  of , 

greeting: 

Whereas,  by  a  certain  decree  or  judgment  of  our  Dis- 
trict Court  of  the Judicial  District  of  the  State 

of ,  in  and  for  the County  of 1 

in  a  certain  action  there  pending  between  A.  B.,  plaintiff, 
and  C.  D.,  defendant,  made  at  a  District  Court  of  the 

Judicial  District,  held  at   ,  in  the 

County  of ,  on  the   : . . .   day  of 

,   18 . . ,  in  and  for  the    County  of 

,  before  the  Hon ,  Judge  of  the  said 

Judicial  District,  it  was,  among  other  things 

therein  contained,  adjudged  and  decreed  by  the  said 
Court,  that  the  purchaser  at  the  sale  therein  described 
should,  on  the  production  of  the  Sheriff's  deed  for  said 
premises,  be  forthwith  put  in  possession  of  a  certain 

piece  or  parcel  of  land  situate  in  the  said   

County  of ,  State  of ,  and  therein 

described,  as  follows,  to  wit:  [describe  premises.'] 

And  whereas,  time  for  redemption  having  expired, 
and  the  said  Sheriff's  deed  duly  executed  and  delivered 
to  C.  L.,.  who  was  the  purchaser  at  said  sale,  yet  the 
said  C.  L.  has  not  been  let  into  nor  taken  possession  of 
the  said  piece  of  land,  or  of  any  part  thereof,  according 
to  the  tenor  of  the  said  decree:  And,  whereas,  the  said 
piece  of  land  is  in  the  tenure  and  occupation  of  R,  D,: 
And,  whereas,  by  an  order  of  said  District  Court  of  the 
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Judicial  District,  made  in  the  said  action  on 

the  ....  day  of ,   i8 . . ,  it  was  ordered  that 

our  writ  of  assistance  should  issue  to  you,  the  said 
Sheriff,  to  put  the  said  C.  L.  in  possession  of  the  said 
piece  or  parcel  of  land,  and  him  in  possession  thereof 
from  time  to  time  to  maintain  and  defend: 

Therefore,  we  command  you,  that  immediately  after 
receiving  this  writ,  you  go  to  and  enter  upon  the  said 
piece  or  parcel  of  land,  and  that  you  eject  and  remove 
therefrom  all  and  every  person  or  persons  holding  or 
detaining  the  same,  or  any  part  thereof,  against  the  said 
C.  L.,  and  that  you  put  and  place  the  said  C.  L.,  or  his 
assigns,  in  the  full,  peaceable,  and  quiet  possession  of 
the  said  piece  or  parcel  of  land,  without  delay,  and  him, 
said  C.  L.,  in  such  possession  thereof,  from  time  to  time, 
maintain,  keep,  and  defend,  or  cause  to  be  kept,  main- 
tained, and  defended,  according  to  the  tenor  and  true 
intent  of  the  said  decree  and  order  of  the  said  Court. 

Witness,  Hon. ,  Judge  of  the  ........  Ju- 

*    dicial  District,  at ,  in  the County  of 

. : ,  and  the  seal  of  said  District  Court,  this  .... 

day  of ,  i8. .. 

R.  S., 

Oerk, 

By  N.  O., 

Depufy  Qerk. 


75.  Against  whom  Issued. — A  writ  of  assistance  can  only  issue 
against  the  defendants  in  the  suit,  and  parties  holding  under  them  who 
are  bound  by  the  decree.  (Burton  v.  Lies,  21  Cal,  87.)  Consult,  on 
this  subject,  (Harlan  v.  Rockerby,  24  Cal.  561;  Sampson  v,  Ohleyer, 
22  Cal,  200;  Skinner  v,  Beatty,  16  Cal.  156.)  Prima  facie,  all 
who  come  into  possession  of  the  land  pending  the  action  to  recover 
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possession  must  go  out  under  the  writ  of  possession,  if  the  plaintiff 
recovers,  for  the  presumption  is  that  they  came  in  under  the  defendant 
(Wetherbee  v,  Dunn,  36  Cal.  147;  Leese  v.  Clark,  29  CaJ,  664.)  If 
the  defendant,  pending,  an  action  against  him  to  recover  possession  of 
land,  colludes  with  another  person  to  obtain  judgment  against  him  for 
possession,  and  to  be  placed  in  possession  by  a  writ  of  restitution,  such 
other  person  must  go  out  under  a  writ  of  possession  against  the  defend* 
ant.  He  will  not  be  protected  by  his  judgment,  if  it  was  colIusivelT 
obtained.  (Wetherbee  v.  Dunn,  36  CaL  147.)  If  the  Court,  in  an 
action  to  foreclose  a  mortgage,  does  not  acquire  jurisdiction  of  the  per- 
son owniilg  the  land  at  the  time  of  the  foreclosure,  a  writ  of  assistance 
against  the  owner  or  his  grantees  will  be  refused,  ^inbach  v.  Leese, 
27  CaL  297. 

76.  Ol^jeot  of  Writ. — A  writ  of  assistance  is  the  appropriate 
remedy  to  place  the  purchaser  of  mortgaged  premises,  under  a  decree 
of  foreclosure,  in  possession,  after  he  has  obtained  the  Sheriff's  deed. 
Montgomery  v.  Tutt,  11  CaL  190;  Wolf  v.  Fleishacker,  5  Id,  244; 
Reynolds  v.  Harris,  14  Id.  677. 

T7.  Power  of  Judge  to  Grrant. — ^Prior  to  the  passage  of  the 
Act  of  May  18th,  1861,  judges  of  courts  had  no  power  to  issue  writs  of 
assistance  to  place  the  purchaser  of  property  sold  under  a  decree  of 
foreclosure  in  possession  of  the  same.  Chapman  v,  Thornbuig,  23 
CaL  48;  see,  also,  People  v.  Doe,  31  Cal,  220;  Steinbach  v.  Leese,  27 
CaL  297. 

78.  Proceedings  Requisite. — All  that  is  requisite  to  obtain  a 
writ  of  assistance,  as  against  the  parties  and  those  claiming,  with  notice, 
under  them,  after  the  commencement  of  the  action,  is  to  furnish  to  the 
Court  proper  evidence  of  a  presentation  of  the  deed  to  them,  and  a  det- 
mand  of  the  possession,  and  their  refusal  to  surrender  it.  (Montgomeiy 
V.  Middlemiss,  21  CaL  103.)  Under  our  system,  the  order  to  deliver 
possession  should  be  first  made,  unless  a  direction  to  that  effect  is  con- 
tained in  the  decree;  and  if,  upon  its  service,  that  is  disregarded,  the 
Court  can  at  once  direct  the  writ  to  issue.  If  deliveiy  of  possession  to 
the  purchaser  is  directed  by  the  decree,  no  preliminary  order  will  be 
requisite;  but  upon  proof  of  disobedience  to  the  decree,  the  party  will 
be  entitled,  as  a  matter  of  course,  to  the  writ,  as  against  the  defendant 
in  the.suit.  Montgomery  v,  Tutt,  11  CaL  190;  Wolf  v.  Fleischacker, 
5  Id,  244;  Reynolds  v,  Harris,  14  Id.  677. 
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TO.  Setting  Aside  Writ. — If  a  writ  of  assistance  be  improperly 
issued  or  executed,  the  Court  graiuing  it  can,  on  summary  motion,  set 
aside  the  writ  or  the  service,  and  restore  the  possession.  Skinner  v, 
Beatty,  i6  Cal.  156. 

80.  Who  Slntitled. — Prima  /acte,  plaintiff  in  a  foreclosure  suit 
is  entitled,  after  sale  of  the  premises  and  Sheriff's  deed  to  him,  to  a  writ 
of  assistance,  as  against  the  mortgagor  and  those  entering  under  him 
subsequent  to  the  decree,  if  they  refuse  to  surrender  possession.  (Skin- 
ner V,  Beatty,  16  Cal.  IS^-)  So,  the  purchaser  under  a  decree  of  fore- 
closure is  entitled  to  a  writ  of  assistance.  Montgomery  v,  Middlemiss, 
21  Cal.  103. 


^I 


PART  THIRTEENTH. 

Special  Proceedings 


CHAPTER  I. 


AGAINST    JOINT    DEBTORS, 


Parties  who  were  not  originally  served  with  the  sum- 
mons, and  did  not  appear  in  the  action,  may  be  sum- 
moned after  judgment,  to  show  cause  why  they  should 
not  be  bound  in  the  same  manner  as  though  originally 
served.  {CaL  Pr.  Act,  §  368.)  The  summons  in  such 
cases  is  to  contain  as  provided  in  Cal.  Pr.  Act,  §  369; 
and  it  must  be  accompanied  by  an  affidavit  that  the 
judgment,  or  some  part  thereof,  remains  unsatisfied, 
specifying  the  amount  due.  {Cal.  Pr.  Act,  §  370.) 
A  part  payment  of  a  demand  of  one  of  two  debtors  will 
not  discharge  such  debtor,  making  the  payment  from 
the  payment  of  the  balance.  His  obligation  is  to  pay 
the  whole.     Griffith  v.  Grogan,  1 2  CcU.  317. 

2.  In  Illinois,  the  remedy  is  by  scire  facias,  under 
the  common  law.  For  proceedings  in  such  cases,  con- 
sult {PuterbaugKs  Common  Law  Pleading  and Prcutice, 
685;  I  Scam.2j^i\  20  HI.  sbg;  Scale's  Treat,  and  Stat. 
242;  Purples  Stat.  821.)  That  writs  of  attachment 
may  be  issued,  {Laws  of  HI.  1861,   167.)      That  a 
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scire  facias  is  not  an  original  action,  consult  (3  Scam. 
499,  547.)  And  a  scire  facias  may  be  issued  after  it  is 
found  that  the  judgment  cannot  be  collected  of  the  one 
against  whom  it  was  rendered.  (26  III.  66.)  As  to 
the  mode  of  proceedings  against  joint  debtors  in  the 
State  of  New  York,  see  {N.Y.  Code  of  Procedure^ 
as  amended  by  2  Ijiws  of  1866,  1844,  Ch.  824, 
§  15.)  Where  judgment  has  been  entered  under  Sec- 
tion 136,  see  (Foster  v.  Wood,  i  Abb.  Pr.  {N.S.)  150.) 
Against  debtor  not  served,  see  {N.Y.  Code,  §  375.) 
Which  corresponds  with  the  remedy  in  this  State.  (See 
Dean  v.  Eldridge,  29  How.  Pr.  218.)  That  a  judg- 
ment against  joint  debtors  may  be  enforced  by  supple- 
mentary proceedings,  see  5  Paige,  505;  7  Id.  448; 
Emery  z/.  Emery,  9  How.  Pr.  130;  Jones  v.  Lawlin, 
I  Sandf.  722. 

3.  Where,  in  an  action  against  two  defendants  as 
joint  debtors,  the  summons  is  served  on  one  only,  and 
no  appearance  is  entered  for  the  other,  the  judgment 
should  be  entered  against  both  defendants,  but  direct- 
ing the  amount  to  be  made  of  the  joint  property  of  both, 
and  the  individual  property  of  the  person  served. 
(Northern  Bank  of  Kentucky  v.  Wright,  5  Robt.  604.) 
That  where  the  same  judgment  has  passed  in  one  action 
against  two  or  more  parties,  they  are,  in  respect  to  such 
judgment,  joint  debtors,  Barnes  v.  Smith,  16  Abb. 
Pr.  420. 

4.  The  remedy  is  not  cumulative,  but  is  substituted 
for  the  former  practice,  allowing  a  new  action.  (Lane 
V.  Salter,  4  Robt.  239.)  It  does  not  alter  any  funda- 
mental principle  of  law  as  to  the  joint  liability  of 
contractors,  but  is  merely  intended  to  alter  the  common 
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law  in  a  point  of  practice.  (Niles  v,  Battershall,  2  RobL 
146.)  The  summons-cannot  be  issued  on  a  judgment 
of  the  Marine  or  District  Court  (in  New  York),  although 
it  has  been  docketed  in  the  County  Clerk  s  office. 
Ticknor  v.  Kennedy,  4  Abb.  Pr.  (MS.)  416. 

AFFIDAVIT. 

JV'o.  1055. 
A.B.,  being  duly  sworn,  deposes  and  says  as  follows: 

I.  I  am  the  plaintiff  in  the  above  entitled  action. 

II.  That  on  or  about  the    day  of , 

18..,  I  recovered  a  judgment  in  said  action,  in   the 

District  Court  of  the Judicial  District  of  the 

State  of  California,  in  and  for  the County  of 

,  against  the  defendant  in  said  action,  for 

dollars,  for  damages  and  costs,  which  judgment  was  duly 
entered  and  docketed,  in  the  office  of  the  Clerk  of  said 

Court,  in  the  said County  of  ! ;  that  an 

execution  against  the  property  of  the  said  defendants  was 
duly  issued  thereupon,  and  delivered  to  the  Sheriff  of 

said   * County  of ,  being  the  county 

where  said  defendants  then  resided,  and  in  which  the 
judgment  roll  in  said  action  is  filed,  to  be  executed  ac- 
cording to  law;  that  said  execution  has  been  duly  re- 
turned by  said  Sheriff,  and  filed  in  the  office  of  the  Clerk 
of  said  Court,  [wholly]  unsatisfied  and  unpaid ;  that  the 
said  judgment  still  remains  in  full  force  and  effect,* 
[wholly]  unsatisfied,  and  not  reversed,  vacated,  or  set- 
aside. 

III.  I  am  informed,  and  verily  believe,  CD.,  the  de- 
fendant, has  property,  which  he  unjustly  refuses  to  ap- 
ply towards  the  satisi^ction  of  the  said  judgment. 
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5.  Answer, — ^The  party  summoned  may  answer  the  complaint  as 
he  might  have  done  had  he  been  originally  served,  or  he  may  deny  the 
judgment,  or  may  set  up  any  defense  that  may  have  arisen  subseque!itly 
to  the  judgment.  The  action  is  really  an  action  on  the  original  joint 
contract,  and  matters  of  defense  with  respect  to  the  judgment  are 
merely  incidental  to  the  action.  Fay  v,  Hawley,  CaL  Sup.  C/.,  yan, 
71,  1870. 

6.  Answer  to  Contain. — The  party  summoned  may  deny  the 
judgment,  or  set  up  any  defense  which  may  have  arisen  subsequently; 
or  he  may  deny  his  liability  on  the  obligation  upon  which  the  judgment 
was  recovered,  except  a  discharge  from  such  liability  by  the  Statute  of 
Limitations.    Cal.  Fr.  Act,  §  371;  Berlin  z;.  Hall,  48  Barb,  i^zz, 

7.  Issues  and  Verdict. — The  issues  formed  may  be  tried  as  in 
other  cases;  but  when  the  defendant  denies,  in  his  answer,  any  liability 
upon  the  obligation  u[)on  which  the  judgment  was  rendered,  if  a  ver- 
dict be  found  against  him,  it  shall  be  for  the  amount  remaining  unsatis- 
fied on  such  original  judgment,  with  interest  thereon.     Cal.  Pr.  Act^ 

§373- 

8.  Pleadings. — If  the  defendant  in  his  answer  deny  the  judgment, 
or  set  up  any  defense  which  may  have  arisen  subsequently,  the  sum- 
mons, with  the  affidavit  annexed,  and  the  answer,  shall  constitute  the 
written  allegations  in  the  case;  if  he  deny  his  liability  on  the  obligation 
upon  which  the  judgment  was  recovered,  a  copy  of  the  original  com- 
plaint and  judgment,  the  summons,  with  the  affidavit  annexed,  and  the 
answer,  shall  constitute  such  written  allegations.     Cal.  Pr.  Act,  §  37a. 

8.  Release. — A  release  of  one  of  several  joint  or  joint  and  several 
debtors  or  obligors,  is  a  release  as  to  all,  but  it  must  be  under  seal. 
(Armstrong  v.  Hayward>  6  Cal.  185;  Rowley  v.  Stoddard,  7  Johns. 
210;  Cheatham  v.  Ward,  i  Bos.  (sf  Put.  633;  Nicholson  v.  Revill,  1 
Ad.  6t  EL  683;  American  Bank  v.  Doolitde,  14  Pick.  126;  Tucker- 
man  V.  Newhall,  17  Mass.  583;  Goodman  v.  Smith,  18  Pick,  415; 
cited  in  Prince  v.  Ljmch,  Cal.  Sup.  Ct.,  Jul.  T.  1869.)  A  discharge  of 
joint  debts  discharges  the  separate  liability  of  the  debtors  on  a  joint  and 
several  note  given  to  secure  a  joint  debt.  (Rixon  v.  Emaiy,  Law  Rep. 
C/'.  546.)  A  covenant  not  to  sue  made  to  a  portion  of  joint  debtors 
does  not  release  any  of  them.  (Matthey  v.  Gaily,  4  Cal.  62.)  A  re- 
ceipt given  to  one  joint  debtor  on  a  note  for  a  part  payment,  coupled 
with  the  words  "which  is  in  full  on  his  part  on  the  within  note,  and  the 
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said  A.B.  is  hereby  dischaiged  from  all  obligation*  on  the  same/'  is 
not  such  a  release  as  will  dischaige  the  others.  (Armstrong  v.  Hayward, 
6  CaL  183.)  One  of  two  joint  debtors,  who  has  been  released  under 
the  Insolvent  Act,  is  liable  to  contribution  to  his  co-debtor  for  money 
paid  to  satisfy  the  joint  obligation  after  the  discharge.  9  Wend.  $12; 
I  /okns.  Cas,  73;  Ellsworth  v,  Caldwell,  18  Abb,  Pr.  20. 


CHAPTER  IL 

PROCEEDINGS   AGAINST    JUDGMENT- DEBTOR. 

1 .  Proceedings  supplementary  to  execution,  as  pro- 
vided in  the  California  Practice  Act,  are  proceedings 
which  are  a  substitute  for  a  creditor's  action  in  the  old 
practice.  (Adams  v.  Hackett,  7  Col.  187.)  And  are 
regulated  by  statute,  and  are  equally  applicable  to  just- 
ices' courts.  As  soon  as  such  proceedings  were  insti- 
tuted before  the  District  Court,  it  obtained  jurisdiction 
over  the  case,  and  had  authority  to  apply  the  property 
of  the  judgment-debtor  to  the  satisfaction  of  the  judg- 
ment (Adams  v.  Hackett,  7  Col.  187.)  As  .to  how 
far  these  proceedings  are  deemed  a  new  action,  com- 
pare S^le  V.  Lawson,  4  Sandf.  718;  Davis  v.  Turner, 
4  How.  Pr.  190;  Fellerman's  Case,  2  Abb.  Pr.  155; 
II  Haw.  Pr.  528;  Griffin  v.  Dominique,  2  Duer,  656; 
Orr's  Case,  2  Abb.  Pr.  457;  Dresser  z'.  Van  Pelt,  15 
How.  Pr.  19. 

2.  It  is  not  necessary  to  join  in  the  proceedings  the 
defendant  not  served  in  the  action.  (Emery  v.  Emery, 
9  How.  Pr.  130.)  They  cannot,  however,  be  had 
against    corporations.      (Hinds  v.   Canandaigua    and 


AGAINST  JUDGMENT-DEBTOR.  807 

Niagara  Falls  R.R.  Co.,  \o  Haw.  Pr.  487;  Sherwood 
V.  Buffalo  and  New  York  City  R.R.  Co.,  12  Id.  136.) 
At  least  they  are  not  applicable  to  insolvent  corpora- 
tions. (Hammond  z'.  Hudson  River  Iron  and  Machine 
Co.,  1 1  How.  Pr.  29.)  But  they  may  be  maintained 
on  a  judgment  recovered  before  a  justice  of  the  peace, 
and  docketed  so  as  to  become  a  judgment  of  the  County 
Court.  Conway  v.  Hutchings,  9  Barb.  378;  Candee 
V.  Gundelshamer,  8  Abb.  Pr.  435 ;  but  see  Whetlock's 
Case,  I  Abb.  Pr.  320. 

3.  The  Statute  provides  that  when  execution  is  re- 
turned unsatisfied,  the  judgment-creditor  may  compel 
the  judgment-debtor  to  appear  before  a  judge  and  an- 
swer concerning  his  property;  but  no  judgment-debtor 
could  be  compelled  to  attend  before  a  judge  or  referee 
out  of  the  county  in  which  he  resides.  ( Cal.  Pr.  Act^ 
§238;  N.Y.  Code,  §  292.)  As  to  proceedings  in  such 
cases,  consult  {Cal.  Pr.  Act,  §  239.)  Before  supple- 
mentary proceedings  can  be  instituted  on  the  return  of 
an  execution,  the  creditor's  riemedy  by  execution  must 
be  really  exhausted.  (Rodney  v.  Griffiths,  6  Abb.  Pr. 
211;  Spencer  v.  Cuyler,  17  How.  Pr.  157;  Rutterbond 
z'.  Maryatt,  12  N.Y.  Leg.  Obs.  158;  Nagle  z/.  James, 
7  Abb.  Pr.  234;  Phelps  v.  Brooks,  i  Code  R.  83;  Mes- 
senger V.  Fisk,  Id.  106;  Simpkins  v.  Page,  Id.  107.) 
A  levy  of  a  second  execution,  if  not  sure  to  satisfy  the 
debt,  is  no  objection  to  supplementary  proceedings 
under  the  first  execution.  Salter  v.  Lawson,  4  Sandf. 
718;  Fellerman's  Case,  2  Abb.  Pr.  155;  11  How.  Pr. 
528;  Hanson  v.  Templer,  i  Code  R.  {N.S.)  154;  but 
compare  Mc Arthur  v.  Lansburgh,  Id.  211. 
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JTo.  1056. 

Affidavit  and  Order  for  Examination  of  Debtor  or  of  BatUt 

of  Debtor. 

[TiTLK.] 

A.  B.,  being  duly  sworn,   deposes    and    says    as 
follows: 

I.  I  am  the  plaintiff  in  the  above  entitled  action. 

II.  On  or  about  the day  of ,  i8 . . ,  I 

recovered  a  judgment  in  said  action  in  the  District 

Court  of  the Judicial  District  of  the  State  of 

,  in  and  for  the  County  of ,  against 

the  defendant  in  said  action,  for dollars,  or 

thereabouts,  for  damages  and  costs,  which  judgment 
was  duly  entered  and  docketed  in  the  office  of  the 

Clerk  of  said  Court,  in  the  said County  of ; 

that  an  execution  against  the  property  of  the  said  de- 
fendant was  duly  issued  thereupon,  and  delivered  to 

the  Sheriff  of  said County  of ,  being  the 

County  where  said  defendant  theo  resided,  and  in  which 
the  judgment  roll  in  said  action  is  filed,^  to  be  executed 
according  to  law;  that  said  execution  has  been  duly 
returned  by  said  Sheriff,  and  filed  in  the  office  of  the  Clerk 
of  said  Court,  [wholly]  unsatisfied  and  unpaid;  that  the 
said  judgment  still  remains  in  full  force  and  effect, 
[wholly]  unsatisfied,  and  not  reversed,  vacated,  or  set 
aside. 

III.  That,  as  I  am  informed  and  verily  believe,  A.B. 
has    property    [belonging  to  said  judgment-debtor], 

exceeding  in  value dollars,  which  he  unjustly 

refuses  to  apply  towards  the  satisfaction  of  the  said 
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judgment,  [and  is  indebted  to  the  said  judgment-debtor 
in  an  account  exceeding dollars]. 

[/ura/.\  [Signature.  ] 


4.  Affidavit. — ^The  affidavit  must  show,  as  a  jurisdictional  fact, 
that  the  execution  was  against  the  proper^.  (People  v.  Hurlburt,  5 
ffaw.  Pr.  446;  but  see  McArther  v.  Lansburg,  i  Code  R,  (KS.) 
211.)  It  need  not  state  that  the  defendant  has  property.  (Hough  z;. 
Rohlin,  I  Code  R,  (N.S.)  232;  Anonymous,  3  Sand/.  725;  Hatch  v, 
Weyburn,  8  How.  Pr.  163;  overraling  Fellow  v.  Vere,  i  Code  R.  130; 
Jones  V.  Lawlin,  i  Sandf.  722.)  If  the  affidavit  shows  that  the  cred- 
itor is  assignee  of  the  judgment,  it  sufficiently  shows  his  right  to  pro- 
ceed. (Hough  V.  Kohlin,  i  Code  R.  (N.S.)  232;  Orr's  Case,  2  AM. 
Pr,  457;  Ross  V,  Cluffinan,  3  Sand/.  376.)  Or  it  may  be  in  the  name 
of  the  nominal  plaintiff,  for  it  is  not  a  new  suit.  (Id,)  Or  on  appli- 
cation for  an  order  to  Examine  a  third  party,  an  affidavit  following  the 
alternative  words  of  the  Statute,  "  has  property,  etc.,  oris  indebted/'  is 
not  sufficient     Lee  v.  Heirberger,  i  Code  R.  38. 


JVo.  1057. 

Order  /or  Appearance  0/  Debtor. 


) 


State  of  California, 
County  of J  ss. 

On  reading  the  foregoing  affidavit,  and  it  satisfactorily 
appearing  to  me  therefrom,  that  CD.,  the  defendant  in 
the  above  entitled  action,  has  property,  which  he 
unjustly  refuses  to  apply  towards  the  satisfaction  of  the 
judgment  in  said  action,  and  that  it  is  a  proper  case 
for  this  order,  and  on  application  of  the  plaintiff's 
attorney,  I,  the  undersigned.  Judge  of  the  said  District 

Court  of  the Judicial  District  of  the  State  of 

,  do   hereby  order  and  require  the  said  de- 
fendant, CD.,  personally  to  be  and  appear  before  G.H., 
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the  referee  by  me  hereby  appointed  for  that  purpose, 

at  his  office,  in ,  in  the  County  of , 

on  the day  of »  1 8 . . ,  at o'clock  in 

the  ....  noon  of  that  day,  to  answer  concerning  his 
property;  and  that  a  copy  of  said  affidavit  and  of  this 
order  be  previously  served  upon  said  defendant,  CD. 

[Date.]  [Signature.] 


5.  Order. — In  the  case  of  a  judgment  of  a  local  court  of  another 
county,  the  order  must  be  obtained  from  a  county  judge,  (Hersen- 
keim  v.  Hooper,  i  Duer,  594.)  It  is  sufficient  to  confer  jurisdiction, 
if  it  appear  in  respect  to  his  residence  that  the  execution  was  issued  to 
the  Sheriff  of  the  County  where  he  then  resided  and  had  a  place  of 
business,  and  the  order  must  be  made  returnable  '*  within  the  County 
to  which  the  execution  was  issued"  (14  Add,  Fr,  251;  Jesup  v. 
Jones,  32  Haw,  Pr,  191.)  As  to  the  practice  in  New  York,  in  pro- 
curing an  order  for  the  examination  of  third  persons,  see  {N.F. 
Code,  §  292;  see,  also,  17  Ahb.Pr,  i;  15  /</.  373;  Gibson  ».  Haggerty, 
37  N,Y,  555;  Lynch  37.  Johnson,  46  Barb,  56.)  The  issuing  and 
service  of  an  order  creates  no  lien  as  against  other  creditors  who  in  the 
meantime  discover  other  property  subject  to  execution  and  levy  upon 
the  same.  Becker  v.  Torrance,  31  N.Y.  631;  consult  Voohees  r. 
Seymour,  26  Barb.  569. 

6.  Order  Forbidding  Delytor  to  Transfer.— The  Judge  who 
makes  an  appointment  of  a  receiver  may  make  an  order  forbidding 
the  debtor  to  transfer  any  debts  or  make  other  disposition  of  them 
until  an  opportunity  be  given  the  receiver  to  sue.  (5  How,  Pr.  446; 
9  N.F,  Leg,  Obs.  245;  Ball  v,  Goodenough,  37  How.  Pr,  479.)  And  on 
violation  of  the  order  he  is  liable  to  punishment,  as  for  a  contempt. 
People  ex  rel.  Noel  v,  Kingsland,  3  Keyes,  325;  5  Abb,  Pr, 
(N,S, )  90. 

7.  Order  fbr  Payment. — ^An  order  requiring  the  application  of 
property  to  the  payment  of  a  judgment  may  be  in  the  alternative,  that 
the  defendant  pay  over,  or  that  an  attachment  issue.  (Crouse  9. 
Wheeler,  33  How.  Pr,  337.)    Such  orders  are  discretionajy,  and  an 
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order  denjring  an  application  for  them  is  not  appealable.     Joyce  v. 
Holbrook,  7  Add.  Pr.  338. 

8.  Servloe  of. — ^To  support  an  appointment  of  a  receiver,  where 
the  debtor  has  not  appeared,  the  order  must  have  been  personally 
served.  4  Haw.  Pr.  178;  5  Id.  29;  Bouker  v.  Johnson,  4  Add. 
Pr.  435. 


JVo.  1058. 

Order  for  Atpearanct  of  Bailee  of  D€dtor\ 

[Vknue.] 

On  reading  the  foregoing  affidavit,  and  it  satisfactorily 
appearing  to  me  therefrom  that  A.B.  has  property  of 
the  judgment-debtor  therein  mentioned,  and  is  indebted 

to  him  in  an  amount  exceeding dollars,  and 

that  it  is  a  proper  case  for  this  order,  and  on  applica- 
tion of  the  plaintiff's  attorney,  I,  the  undersigned.  Judge 

of  the  said   District   Court  of  the Judicial 

District  of  the  State  of ,  do  hereby  order  and 

require  the  said  CD.  personally  to  be  and  appear  before 
E.F.,  the  referee  by  me  hereby  appointed  for  that  pur- 
pose,  at  his   office,  in    ,  in    the    County    of 

,  on  the  ....  day  of ,  18 . . ,  at  . . . . 

o'clock  in  the noon  of  that  day,  to  answer  con- 
cerning any  property  of  the  said  judgment-debtor  in  his 
possession,  and  concerning  any  debts  due  by  him  to 
the  said  judgment-debtor;  and  that  a  copy  of  said 
affidavit  and  of  this  order  be  previously  served  upon 
said  defendant,  and  upon  said  A.B. 

[Signature.] 
[Date.) 


8.    Contempt. — If  any  person,  party,  or  witness  disobey  an  order 
of  the  referee,  properly  made,  in  proceedings  before  him  und^r  this 
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chapter,  he  may  be  punished  by  the  Court  or  Judge,  for  a  contempt 
(Cal,  Pr,  Act,  §  245.)  And  it  is  contempt  to  refuse,  on  the  ground  diat 
he  is  a  witness  attending  on  another  court.  (Page  v.  Randall,  6  CaL 
32.)  The  Court  will  not  punish  a  debtor  for  contempt,  in  disregarding 
the  order  requiring  an  examination  before  a  referee  in  supplementaiy 
proceedings,  where  the  same  plaintiff  had  obtained  a  previous  order 
against  him  on  the  same  judgment,  which  was  outstanding  and  not 
disposed  of.  (Brockway  v.  Brien,  37  How.  Pr.  270.)  As  to  the 
proper  method  of  obtaining  the  attendance  of  a  witness  upon  a  hearing 
in  supplementary  proceedings,  consult  (19  Haw,  Pr,  560;  Brun- 
nett  o.  Dutcher,  3  Abb,  Pr,  (iV.5.)  152.)  If  the  Judge  finds  the  de- 
fendant able  to  pay  the  judgment,  and  orders  him  to  do  so  within  a 
time  specified,  and  also  to  pay  the  costs  stated,  the  defendant,  if  he  £uis 
to  comply,  may  be  proceeded  against  as  for  a  contempt.  (Brush  v, 
Lee,  6  Abb,  Pr,  {N,S,)  50.)  For  any  disobedience  to  the  order  of 
the  Judge  out  of  court,  the  Court  may  punish  by  order  to  show  cause 
or  attachment.  Wickes  v.  Dresser,  4  Abb.  Pr.  93;  compare  Wicker 
V.  Dresser,  14  How.  Pr.  605;  see  "  Con/empls"  Post,  Chap.  v. 

10.  Examination  of  Third  Persons. — Sections  241,  242,  and 
243  of  the  California  Practice  Act,  relating  to  proceedings  supplemen- 
taiy to  execution,  do  not  authorize  the  Court  to  make  an  order  for  the 
application  of  property  of  the  judgment-debtor  in  the  hands  of  a  third 
party  to  the  satisfaction  of  a  judgment,  upon  the  mere  affidavit  of  the 
plaintiff,  without  first  examining  the  party  alleged  to  have  the  proper^ 
in  his  possession  as  to  the  trutii  of  the  allegation.  The  order  to  apply 
the  property  to  the  satisfaction  of  the  judgment  must  be  based  upon 
the  answer  of  the  person  alleged  to  have  it  in  his  possession,  and  such 
other  testimony  as  may  be  adduced  at  the  hearing  in  connection  with 
his  answer.  The  affidavit  of  the  plaintifif  merely  serves  as  the  basis  of 
a  proceeding  to  acquire  jurisdiction  of  a  party  who  was  before  a 
stranger  to  the  action.     Hathaway  v.  Brady,  26  Cal,  586. 

U.  Liability  of  Third  Parties.— -Where  the  defendant  in  an 
action,  whose  property  had  been  attached  by  the  Sheriff,  deposited  with 
the  Sheriff  a  sum  of  money,  in  gold  coin,  in  lieu  of  an  undertaking  to 
procure  a  release  of  the  property,  and  the  property  was  thereupon 
released,  and  afterwards,  by  agreement  between  the  parties  to  the 
action,  the  money  was  taken  from  the  Sheriff  and  loaned  out  pending 
the  litigation,  and  a  note  drawing  interest  taken  therefor,  payable  to 
plaintifif 's  attorney:  Held,  that  after  plaintifif  recovered  judgment,  the 
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persons  who  borrowed  the  money  did  not  hold  in  the  character  of 
bailees  of  the  Sheriff,  but  that  they  were  mere  debtors,  and  the  money 
in  their  hands  a  mere  debt,  to  be  treated  as  such  on  proceedings 
supplementary  to  execution.  (Hathaway  v.  Brady,  26  CaL  586.)  In 
order  to  bring  a  party  within  the  terms  of  the  240th  section  of  the 
Practice  Act,  there  must  be  a  judgmenb  and  an  execution  thereon 
against  property,  and  the  person  making  the  payment  must  be  indebted 
at  the  instant  to  him  against  whom  the  execution  runs.  Brown  9. 
Ayres,  33  CaL  525. 

12.  SatlsfkcUon  of  Denumd.— The  plaintiff,  after  a  verdict  in 
his  flavor,  and  before  judgment,  assigned  the  cause  of  action  and  ver- 
dict Judgment  having  been  subsequently  entered,  defendant  was  gai> 
nisheed  under  the  execution  issued  on  other  judgments  against  the 
plaintiff,  and  paid  to  the  Sheriff  the  amount  of  the  judgment  in  favor 
of  the  plaintiff  against  him,  who  applied  the  same  upon  the  exections. 
Held,  that  the  assignment  was  void,  and  that  the  payment  by  defendant 
to  the  Sheriff  was  a  satisfaction  of  the  judgment.  Lawrence  v.  Martin, 
22  Col.  173. 

18.  Receiver  may  be  Appointed. — In  proceedings  suple- 
mentary  to  execution,  the  Court  has  power,  when  it  has  all  parties 
before  it,  to  appoint  a  receiver,  and  order  a  note  in  the  hands  of  a 
third  person,  a  party  to  the  proceeding,  and  payable  to  the  judgment- 
debtor,  or  to  such  third  person  as  trustee  of  the  judgment-debtor,  to  be 
delivered  up  to  the  receiver,  to  be  collected  by  suit  or  othewise  under 
its  direction,  and  the  proceeds  applied  to  the  payment  of  the  debt. 
(Hathaway  v,  Brady,  26  CaL  586.)  As  to  proceedings  therein,  con- 
sult (4  Paige,  574;  6  Id.  29;  8  Id.  568;  Carth,  124;  Cro.  Elk.  582; 
I  Sir.  177;  3  Sand/,  605;  Kemp  v.  Hardings,  4  How.  Pr.  178;  Dorr 
V,  Nixon,  5  Id.  29;  Myres'  Case,  2  Ahb.Pr.  476;  Todd  v.  Crooke,  4 
Sand/.  694;  People  v.  Hulburt,  5  How.  Pr.  446;  Smith  v.  Johnson, 
7  Haw.Pr.  39;  Bull  v.  Goodenough,  37  How.  Pr.  479;  Kennedy  v. 
Thorp,  3  Abb.  Pr.  (N.S.)  131.)  The  history  of  a  receiver's  powers 
under  several  statutes  considered,  Hayner  v.  Fowler,  16  Barb.  300; 
see  Porter  v.  Williams,  9  N.V.  142;  Edmonston  v.  McLoud,  16 
N.K  543. 

14.  Witnesses. — Witnesses  may  be  required  to  appear  and 
testify  before  the  Judge  or  referee  upon  any  proceeding  under  this 
chapter  in  the  same  manner  as  upon  the  trial  of  an  issue.  CaL  Pr. 
Ac/,  §  242;  see  N.K  Code,  §  295. 
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1  .  What  Property  may  be  Reaohed. — Supplementaiy  pro- 
ceedings are  limited  to  reaching  the  property  of  the  judgment-debtor, 
in  his  possession,  or  in  the  possession  of  another  party  which  is  con- 
ceded to  belong  to  the  defendant.  The  Judge  has  no  power  to  tiy 
the  question  of  title,  where  the  property  is  in  the  hands  of  others  who 
make  claim  to  it.  (i  HilK  505;  10  Abb,  Pr.  103;  40  Barb,  242; 
Crounse  v.  Whipple,  34  Haw.  Pr.  333,)  Property  held  in  trust  for 
the  support  of  the  judgment-debtor  cannot  be  reached.  (Lockee  9. 
Mabbett,  2  Keyes,  457;  Campbell  ».  Foster,  35  N.Y,  361.)  But  not 
property  previously  deposited  in  bank,  under  an  account  opened  in  his 
name  "in  trust."  (3  Keyes^  325;  People  tx  rd,  Noel  v.  Kingsland,  5 
Abb.  Pr.  (N.S.)  90.)  The  creditor  can  only  reach  moneys  actually 
due,  and  not  moneys  to  become  due  on  a  contingency  or  on  an  exec- 
utory contract.  (McCormick  v.  Kehoe,  f  N.V.  Leg,  Obs.  184.)  Nor 
property  acquired  after  commencement  of  the  proceedings.  (Caton  v. 
Southwell,  13  Barb.  335.)  Nor  the  earnings  accruing  after  the  date 
of  the  order.  (Campbell  v.  Foster,  16  How.  Pr.  275.)  Nor  mova- 
bles which  the  debtor  assigned  for  the  benefit  of  his  creditors  while 
the  execution  was  in  life  in  the  Sheriff's  hands.  (9  Cow.  728;  Matrons 
V.  Lathrop,  4  Sand/.  700.)  Nor  a  right  of  action  for  a  mere  toit. 
(Ten  Broeck  v.  Sloo,  2  Atb,  Pr.  234.)  Nor  the  interest  of  the  debtor 
as  a  cestui  que  trust.  Scott  v.  Nevins,  6  Duer,  672;  Stewart  v.  Foster, 
I  HUt.  505. 


CHAPTER  III. 

ARBITRATIONS  AND   AWARDS. 

J\ro.  1059. 

Agreement  of  General  Submissum  to  Arhiiration — Short  Form, 

[Title.) 

We,  the  undersigned,  mutually  agree  to  submit,  and 
do  hereby  submit,  all  our  matters  in  difference,  of  every 
name  or  nature,  to  the  award  and  decision  of  P.Q., 
R.  S.,  and  T.  U.,  for  them  to  hear  and  determine  the 
same,  and  make  their  award  in  writing,  on  or  before 
the day  of next 

Witness  our  hands,  this day  of ,  i8. .. 

[Signatures  and  Seals.] 

Ko.  1060. 

Agreement  of  Special  Submission  to  Arbitration, 

Whereas  a  controversy  is  now  existing  and  pend- 
ing, between  A.  B.,  of,  etc.,  and  C.  D.,  of,  etc.,  in  rela- 
tion to  certain  mining  claims  and  quartz  mills,  made  by 

and  between  the  said  parties,  at  the  Town  of 

aforesaid,  on  the day  of ,  last  past: 

Now,  therefore,  we,  the  undersigned,  A.  B.  and  C.  D., 
aforesaid,  do  hereby  submit  the  said  controversy  to  the 
arbitrament  of  P.  Q.,  R.  S.,  and  T.  U.,  of,  etc.,  or  any 
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two  of  them;  and  we  do  mutually  covenant  and  agree, 
to  and  with  each  other,  that  the  award  to  be  made  by 
the  said  arbitrators,  or  any  two  of  them,  shall,  in  all 
things,  by  us,  and  each  of  us,  be  well  and  faithfully  kept 
and  observed;  provided,  however,  that  the  said  award 
be  made  in  writing,  under  the  hands  of  the  said  P.  Q., 
R.  S.,  and  T.  U.,  or  any  two  of  them,  and  ready  to  be 
delivered  to  the  said  parties  in  difference,  or  such  of 
them  as  shall  desire  the  same,  on  the  , . . .  day 
of next. 

Witness  our  hands,  etc. 

[Signatures  and  Seals.] 

JVo.  1061. 

Agreemeni  to  Ddermine  Partnership  Disputes  by  Arbitration. 

This  agreement,  made  and  entered  into  this day 

of ,   1 8   .,   between  A.  L.   of  the   first  part, 

F.  H.  of  the  second  part,  and  G.  F.  of  the  third  part,  aD 
of  the  City  of ,  County  of 

Whereas  the  said   parties  of  the  first  and  second 

parts  were,  for  a  long  time  prior  to  the day  of 

,  1 8 . . ,  engaged  and  concerned  tpgether  as 

co-partners,  which  partnership  was  dissolved. 

* 

And,  whereas,  for  the  purpose  of  compromising, 
finally  ending,  and  absolutely  determining  all  difer- 
ences,  controversies,  actions,  suits,  debts,  accounts,  and 
demands  whatsoever,  had,  made,  moved,  depending, 
arising,  or  accruing,  or  which  at  any  time  or  times  may 
be  had,  or  by,  or  between  said  parties  of  the  first  and 
second  parts,  for  or  by  reason  or  means  of  the  accounts 
of  said  co-partnership,  or  of  any  matter  or  thing  relat- 
ing thereto,  resulting  therefrom,  or  otherwise  howso- 
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ever,  it  has  been  covenanted  by  said  parties  to  refer  all 
such  differences  of  accounts  to  the  said  party  of  the 
third  part  for  arbitration  and  adjustment,  and  the  said 
party  of  the  third  part  has  consented  to  become  such 
arbitrator. 

Now,  this  agreement  witnesses,  that  the  said  parties 
of  the  first  and  second  parts  do  hereby  mutually  cove- 
nant and  agree,  to  and  with  each  other,  that  the  said 
party  of  the  third  part  shall  arbitrate,  award,  order,  judge, 
and  determine  of  "and  concerning  all  and  all  manner  of 
actions,  cause  and  causes  of  actions,  suits,  controversies, 
claims,  and  demands  whatsoever,  relating  to  or  grow- 
ing out  of  their  co-partnership  account,  prior  to  the 

day  of ,  1 8  . . ,  and  shall  conclude  such  arbi- 
tration, and  make,  award,  and  deliver  the  same  to 
either  of  said  parties  of  the  first  or  second  part  in  three 
months  from  this  day;  and  said  parties  of  the  first  and 
second  part  mutually  agree  to  abide  by  the  said  award 
in  all  things* 


JV'o.  1062. 

Release  to  he  Executed  t^  Party  to  an  Arhitratiotif  when  Required  in 

the  Award. 

Know  all  men  by  these  presents:  That  I,  A.  B.,  of 
the County  of ,  for  and  in  consider- 
ation of  the  sum  of  one  dollar,  to  me  in  hand  paid  by 

C.  D.,  of ,  and  in  pursuance  of  an  award  made 

by  P.  Q.,  R.  S.,  and  T.  U.,  arbitrators  between  us,  the 

said  A.  B.  and  C.  D.,  and  bearing  date  the day  of 

,  1 8 . . ,  do  dereby  release  and  forever  dis- 
charge the  said  C.  D.,  his  heirs,  executors,  and  adminis- 
trators, of  and  from  all  actions,  cause  and  causes  of 

52 


8l8  SPECIAL  PROCEEDINGS. 

action,  suits,  controversies,  claims  and  demands  what- 
soever, for  or  by  reason  of  any  matter,  cause,  or  thing, 

from  the  begining  of  the  world  down  to  the day 

of ,  1 8 . . .     [Insert  the  date  of  submissionI\ 

In  witness  whereof,  etc. 

fSlGNATUtXS  AND  SeALS.] 

JVo.  106S. 

Report  of  Arbiirators  or  Referee  on  all  the  Issues, 
[Title.] 

This  action  having  been  referred  to  me,  by  order 

dated  the   day  of ,  i8 . . ,  to  hear  and 

decide  all  the  issues  therein,  I  respectfully  report: 

That  on  the day  of ,  i8 . . ,  the  same 

was  duly  brought  to  trial  before  me,  at  my  office  in  the 

[City]  of ,  counsel  for  both  parties  attending, 

and  evidence  received,  and  thereupon  I  find  the  follow- 
ing facts: 

I 

II ^ 

Ill 

I  find  as  conclusions  of  law: 

I. 

2 


And    I    therefore    direct  judgment  to  be  entered 

for 

CD., 

Re/eree, 


J 
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Report  of  Arbitrators  or  Reftru  on  a  Part  of  Issues^  or  on  an  Account. 

« 
[Title,] 

To  the Court  of : 

A  reference   having  been   made  to   me,  by  order 

dated  the day  of . . . . ,  i8 . . ,  to in 

this  action,  I  respectfully  report: 

That  I  have  heard  both  parties,  and  find  the  annexed 
account  to  be  correct: 

[Account,'] 

[^Or,  find  the  following  facts:  s/ate  themJ] 

C.  D., 

Referee^ 


1.  Award  Ck>nolusive. — ^An  award  rendered  upon  a  fair  arbitra* 
tion  of  a  matter  in  dispute  between  two  parties,  and  for  a  long  time 
after  concurred  in,  must  be  held  to  be  conclusive.  (Jarvis  ».  Fountain 
Water  Co.,  5  Col.  179.)  The  award  of  money  is  absolute  and  uncon- 
didonal;  but  the  award  of  releases  is  different,  for  they  are  concurrent 
acts,  and  neither  party  can  compel  the  other  to  execute  a  release  with- 
out the  tender  of  a  release  by  himself.  (Dudley  v,  Thomas,  23  Cal^ 
365 . )  Where  parties  submit  to  an  arbitrator,  they  are  presumed  to  know 
that  his  award  will  be  final;  and  they  must  be  required  to  exercise  due 
dligence  in  procuring  the  evidence  upon  which  to  base  a  proper 
award.  (Montifiori  v.  Engels,  3  Cat,  431.)  An  award  is  void  which 
is  not  final  and  conclusive,  and  does  not  embrace  all  the  matter  sub- 
mitted. Talbott  V.  Hartley,  i  Cranch  C.  C/.  31;  Colcord  v.  Fletcher, 
50  Me,  398;  McCrary  v,  Harrison,  36  Ala,  577. 

2.  Duty  of  Arbltratoza. — It  is  the  duty  of  arbitrators  to  pass 
upon  the  whole  subject  in  controversy;  and  if  the  terms  of  the  award 
render  a  further  inquiry  necessary  to  ascertain  a  sum  to  be  paid,  or  an 
act  to  be  done,  it  is  void.    Porter  v.  Scott,  7  Cat,  312. 
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3.  Hearing. — Each  party  to  an  arbitration  is  entitled  to  an  oppor- 
tunity to  be  heard  in  the  presence  of  the  other,  and  to  have  reasonable 
time  to  produce  witnesses  and  examine  them.  Morewood  v.  Jewett,  2 
Robi,  496. 

4.  Invalid  Aivards. — ^A  useless  and  ihvalid  determination  upon 
one  item  properly  presented  within  the  general  terms  of  the  submis- 
sion must,  on  principle,  be  as  fatal  to  the  entire  action  of  the  arbitra- 
tors as  an  omission,  intentional,  to  nodce  the  item  at  all.  (Muldrow 
V.  Norris,  12  Cal,  331.)  But  the  making  of  a  new  and  supplementaiy 
paper,  and  attaching  the  same  to  the  award,  after  it  has  been  delivered, 
does  not  vitiate  the  original  award,  and  may  be  treated  as  surplusage. 
(Dudley  v.  Thomas,  23  Cal,  365.)  An  award  is  avoided  by  a  mistake 
in  law  by  an  arbitrator  as  to- what  is  submitted  to  his  decision.  (Walker 
V.  Walker,  1  Wins  (N.C)  No.  i,  259.)  An  award  bad  in  part  may 
be  enforced  for  the  part  that  is  good,  if  not  attacked  for  fraud;  and  the 
matter  is  divisible.  (Muldrow  v,  Norris,  2  CaL  74 ;  Parmelee  v.  Allen, 
32  Conn,  115.)  The  award  being  void,  a  release  of  action,  filed  by  one 
of  the  parties  in  pursuance  of  the  submissions,  is  also  void.  (Mul- 
drow V.  Norris,  2  CaL  74.)  Instance  pf  an  award  not  void  for 
uncertainty,  Carsley  v.  Lindsay,  14  CaL  390. 

5.  Jurifidiotion. — It  does  not  follow  that  because  a  matter  in 
difference  between  parties  may  be  submitted  by  them  to  arbitration,  that 
a  Court  of  record,  or  any  other  court,  will  thereby  acquire  jurisdiction 
of  the  subject  matter  in  controversy  or  of  the  parties  litigant,  unless  the 
agreement  further  stipulate  that  the  submission  and  stipulation  are  filed 
with  the  Clerk,  and  the  Clerk  enter  in  his  register  of  actions  a  note  of 
the  submission,  with  the  names  of  .the  parties,  the  name  of  the  arbitra- 
tor, etc.,  as  required  by  the  three  hundred  and  eighty-second  section  of 
the  Practice  Act.  (Ryan  ».  Dougherty,  30  CaL  218.)  The  agreement 
of  parties  cannot  divest  courts  of  their  proper  jurisdiction.  Muldrow  9. 
Norris,  2  CaL  74. 

6.  Judgment  on  Avraid. — Where  a  submission  to  arbitration 
is  made  an  order  of  Court,  under  the  Practice  Act,  the  Clerk  may  en- 
ter judgment  on  the  award,  in  due  time,  without  any  further  order  of 
the  Court.  (Carsley  v.  Lindsay,  14  CaL  390;  overruling  4  CW.  i.) 
The  report  of  a  referee,  and  the  a^^^ard  of  an  arbitrator,  are  in  all  e^ 
sentials  the  same.  (Gra}<8on  v,  Guiki,  4  Col,  122.)  The  Statute  miist 
be  pursued  in  the  manner  in  which  the  submission  is  filed  with  tbe 
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Clerk  and  the  motion  made  for  judgment  on  the  award.  (Heslep  v. 
City  of  San  Francisco,  4  Cal.  i;  Carsley  ».  Lindsay,  14  Id,  390.)  And 
a  consent  to  submit  a  matter  to  arbitration  does  not  imply  a  consent 
that  the  party  in  whose  favor  the  award  is  made  may  enter  judgment 
upon  it  in  Court  as  a  matter  of  course.  (Gunter  v.  Sanchez,  i  Cal. 
45.)  No  judgment  can  be  entered  upon  an  award,  unless  the  submis- 
sion is  proved  by  the  affidavit  of  a  subscribing  witness.  6  Hillf  303 ; 
Goodsell  V,  Phillips,  49  Bar6,  353;  3  A^.  Pr,  (N,S,)  147;  see  Mat- 
ter of  Shafer,  /<f.  234. 

7.  Judgment,  vrhen  Entered. — ^After  the  expiration  of  five 
days  from  the  filing  of  the  award,  upon  the  application  of  a  party,  and 
on  filing  an  affidavit  showing  that  notice  of  filing  the  award  has  been 
served  on  the  adverse  party  or  his  attorney  at  least  four  days  prior  to 
such  application,  and  that  no  order  staying  the  entry  of  judgment  has 
been  served,  the  award  shall  be  entered  by  the  Clerk  in  the  judgment 
book,  and  shall  thereupon  have  the  effect  of  a  judgment  (Cal,  Pr  Act, 
§  385.)  If  a  judgment  on  an  award  is  entered  by  the  Clerk  at  the  re- 
quest of  the  party  in  whose  favor  it  is  rendered,  within  less  than  five 
days  after  the  award  is  filed,  and  without  notice  to  the  other  party,'  the 
prevailing  party  cannot  afterwards  question  its  validity  on  the  ground 
that  it  was  irregularly  entered.     Hoogs  v,  Morse,  31  Cal,  128. 

8.  Matters  Submitted.— The  rule  is  general  that  arbitrators 
must  pass  upon  all  matters  submitted,  or  their  award  will  be  invalid. 
If  several  matters  are  specified  in  the  submission,  and  the  award  does 
not  disclose  that  each  is  determined,  it  is  defective  on  its  face,  and  can 
be  set  aside  on  motion.  But  if  the  submission  is  general  of  all  mat- 
ters in  controversy,  without  specification,  it  is  not  necessaiy  that  the 
award  should  embrace  any  matters  except  those  which  are  laid  before 
the  arbitrators.  These  last,  however,  must  be  passed  upon,  or  the 
award  will  be  void  in  toto^  and  be  set  aside  upon  a  proper  showing  of 

the  omission.    Muldrow  v,  Norris,  12  CaL  331. 

• 

8.  Must  be  in  Writing.— The  submission  shall  be  in  writing, 
and  may  be  to  one  or  more  persons.  {Cal,  Pr,  Act,  §381.)  When  there 
are  three  arbitrators,  all  shall  meet,  but  two  of  them  may  do  any  act 
which  might  be  done  by  all.  CaL  Pr.  Act^  §§  529,  384;  Hobson  9. 
McArthur,  i6P«/.  82. 

10.  Notice. — An  umpire  must  give  notice  of  the  time  and  place 
of  his  proceeding.    Thornton  v*  Cbapman,  2  Crancb  C.  Ci.  224;  com- 
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pare  Masterson  v,   Kidwell,   2  Id.   669;  see  Sutz  v,  Sinthicam,   8 
Pg/.  165. 

11.  Ol^eotions  to  Avrard. — ^Where  an  award  is  objected  to  on 
the  ground  that  it  embraces  matters  not  in  fact  submitted,  though  within 
the  general  terms  of  the  submission,  it  lies  with  the  objecting  party  to 
show  affirmatively  in  what  the  arbitrators  have  exceeded  their  authority. 
Without  such  showing  the  award  will  be  sustained  (See  Blair  v.  Wal- 
lace, 21  Cal,  317.)  If  the  party  in  whose  favor  an  award  of  arbitrators 
is  made  voluntarily  takes  judgement  on  the  award,  and  then  receives 
the  amount  of  the  judgment  in  satisfaction  of  it,  this  is  a  waiver  of  any 
errors  or  misconduct  on  the  part  of  the  arbitrators.  (Hoogs  v.  Morse, 
31  Cal.  128.)  If  the  parties  upon  the  trial  before  the  arbitrators  sub- 
mit by  mutual  consent  matters  not  included  in  the  written  submission, 
and  the  arbitrators  try  such  matters,  neither  party,  after  publication  of 
the  award,  can  object  that  the  award  exceeded  the  submission.  Woods 
V.  Page,  37  V/.  252. 

12.  Organization. — Before  acting,  they  shall  be  sworn  before  an 
officer  authorized  to  administer  oaths,  faithfully  and  fairly  to  hear  and 
examine  the  allegations  and  evidence  of  the  parties,  and  to  make  a  just 
award  according  to  their  understanding.    See  Cal.  Pr.  Aci^  §  384. 

m 

18.  Power  of  Arbitrators. — ^Arbitrators  shall  have  power  to 
appoint  a  time  and  place  for  hearing,  to  adjourn  from  time  to  time,  ad- 
minister oaths  to  witnesses,  to  hear  the  allegations  and  evidence  of 
the  parties,  and  to  make  an  award  thereon.  (Cal.  Pr.  Act,  § 
383.)  And  to  award  costs.  (Dudley  v.  Thomas,  23  Cal.  365; 
Jones  V.  Carter,  8  Allen,  43i*)  '^^^  arbitrator  must  make  his 
award  within  the  time  limited  in  the  agreement,  or  both  the  arbi- 
trator and  Court  lose  jurisdiction  of  the  case,  unless  the  parties  stipulate 
in  writing  to  extend  the  time.  (Ryan  v.  Dougherty,  30  Cal.  218.) 
Arbitrators  have  power  to  determine  both  the  validity  and  amount  of 
the  claim  in  dispute.  (Colard  v.  Fletcher,  50  Me.  398.)  And  after  an 
award  has  been  once  made  and  delivered,  the  arbitrators  cannot  alter 
the  same,  even  to  correct  mistakes,  without  the  consent  of  the  parties. 
(Russ.  onArh.  135:  Porter  v.  Scott,  7  G2/.  312;  Dudley  v.  Thomas,  23 
Cal,  365.)  They  have  no  common  law  powers  when  appointed  under 
the  Statute.  Williams  v.  Walton,  9  Cal.  145;  Bayne  v.  Morris,  i 
Wall.  U.S.  97;  Talbott  v.  Hartley,  i  Cranch  C.  Ct.  31. 

14.    Principles  of  Determination. — Arbitrators,  under  a  gen- 
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eral  submission,  are  not  bound  to  decide  according  to  direct  law;  but 
where  they  intend  to  decide  according  to  law,  a  mistake  apparent  on 
the  face  of  the  award  is  fatal.  (Muldrow  v,  Norris,  2  Cal.  74.)  If  arbi- 
trators state  the  reasons  of  their  award,  it  will  be  presumed  they  intend 
to  decide  according  to  law.     Id,  79. 

15.  Setting  Aside  Award. — Courts  of  equity,  in  the  absence 
of  statutes,  will  set  aside  awards  for  fraud,  mistake  or  accident;  an 
award  may  be  set  aside  for  a  mistake  of  law,  when  it  appears  on  the 
face  of  the  award.  (Muldrow  v,  Norris,  2  Cai.  74.)  Where  the  object 
of  the  submission  is  to  make  an  end  of  litigation,  and  the  award  is  un- 
certain and  incomplete  upon  its  face,  it  defeats  the  object  of  the  sub- 
mission, and  must  be  set  aside.  (Pierson  v.  Norman,  2  CaL  599. )  If 
the  arbitrator  rules  upon  questions  of  law,  and  refers  the  whole  mat- 
ter to  the  Court  for  revision,  and  it  is  found  that  he  mistook  the  law, 
his  report  will  be  set  aside.  (Cushman  v.  Wooster,  45  iV.  J^  410;  Pul- 
liam  V.  Pensoneau,  33  77/.  375.)  The  Court  will  not  disturb  the 
award  of  an  arbitrator  unless  the  error  complained  of,  whether  of  law 
or  fact,  appear  on  the  face  of  the  award.  (Tyson  v.  Wells,  2  CaL  122; 
overruled,  as  to  a  report  of  a  referee,  in  Cappe  v.  Brizzolara,  19  Cai- 
607.)  That  the  arbitrator  did  not  act  upon  all  the  items  or  property,  of 
a  partnership  is  no  ground  for  vacating  his  award.  Certainly  not,  if  the 
facts  were  not  brought  before  him .  (Carsley  v,  Lindsay,  1 4  Cai,  3  90.)  So, 
an  award  cannot  be  impeached  because  contrary  to  law  and  evidence. 
As  to  when  an  award  may  be  impeached,  see  {CaL  Pr,  Ac/,  §  386;  see 
Valle  V,  Northern  Missouri  R.R.  Co.,  37  Mo.  445.)  A  motifn  to  set  aside 
an  award  cannot  be  made,  even  with  the  consent  of  both  parties,  later 
than  one  term  after  the  award  has  been  published.  In  Re  N.  Brit. 
R.R.  Co.,  Law  Rep,  i  C.P,  401. 

16.  Revooation. — An  agreement  to  submit  matter  to  arbitration 
is,  both  at  law  and  in  equity,  revocable  before  the  award  is  given;  (8 
CodeR,  81,  b,;  7  East,  607;  i  Btng.  89;  5  Taunt.  542;)  and  it  cannot 
be  made  irrevocable  by  agreement  of  parties.  (Tobey  v.  The  County 
of  Bristol,  3  Story  C.  Ct,  800.)  Otherwise,  it  seems,  of  a  submission  by 
rule  of  court.    Masterson  v.  Kidwell,  2  Cranch  C,  Ct.  669. 

17.  Stipulation. — ^A  stipulation  in  the  submission  that  neither 
par^  should  appeal,  and  a  power  of  attorney  to  confess  judgment  pur- 
suant to  the  award,  will  not  bar  an  appeal  from  a  judgment  on  the 
award;    especially  under    our   system,   where    law  and    equity  are 
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blended  together.  (Muldrow  v.  Norris,  2  Cal,  74.)  Where  tbc  par- 
ties entered  into  a  submission  to  arbitration,  in  which  it  was  stipulated 
that  the  award  be  entered  as  the  judgment  of  the  County  Court:  Held, 
that  it  was  void  ,tn  lo/o,  that  Court  having  no  jurisdiction  over  the  sub- 
ject matter  of  the  award.     Williams  v,  Walton,  9  Cal.  142. 

18.  Submiflslon  in  Partioular  Cases. — One  partner  caonol 
bind  his  co-partner  by  a  submission  of  partnership  matters  to  arbitiar 
tion;  (K^haus  v.  Ferrer,  i  Pe/,  222;)  but  such  a  submission  woald  be 
good  against  the  partner  agreeing  to  it    (Jones  v.  Bailey,  5  Cal,  345; ) 
Whenever  parties  may  by  their  own  act  transfer  real  property  or  ezer* 
cise  any  act  of  ownership  with  regard  to  it,  they  may  refer  any  disputes 
concerning  it  to  the  decision  of  arbitrators,  who  may  order  the  same 
acts  to  be  done  which  the  parties  themselves  might  do  by  agreem^iL 
(Blair  ».  Wallace,  21  CaL  317.)    When  an  agreement  in  writing  is 
entered  into  under  the  three  hundred  and  eightieth  section  of  the  Prac- 
tice Act,  to  submit  questions  of  difference  relative  to  the  partition  of 
lands  to  the  award  of  arbitrators,  and  the  arbitrators  meet  and  make 
their  award,  a  court  of  equity  will  decree  a  specific  performance  of  the 
award.     (Whitney  v.  Stone,  23  Cal  275.)    Even  though  the  parQr  re-' 
fusing  to  perform  should  agree  to  pay  the  penalty  agreed  on.    (Id.) 
If  the  submission  provide  that  an  award  upon  the  matters  submitted  be 
made,  or  the  condition  of  the  bond  be  that  the  parties  are  bound,  pro- 
vided the  award  of  such  matters  be  made,  then  such  proviso  extends  to 
all  the  mattei)!  submitted,  and  operates  to  render  the  submission  condi- 
tional and  the  award  binding  only  in  case  the  arbitrators  pass  upon 
every  subject  either  specially  referred  to  them  or  brought  to  their  no- 
tice under  the  general  terms  of  the  submission.    (Muldrow  v.  Norris^ 
12  CaL  331.)    An  equitable  claim  against  the  estate  of  a  deceased  per- 
son may  be  referred.    White  v.  Story,  43  Bard,  124. 

19.  Umpire. — When  matters  in  dispute  are  submitted  to  arbitra- 
tion, with  power  for  the  arbitrators  to  appoint  an  umpire,  the  arbitra- 
tors have  a  right  to  select  the  umpire,  either  before  or  after  the  investi- 
gation of  the  matter  has  commenced,  even  though  the  articles  of  sub- 
mission contain  a  clause  providing  for  such  selection  in  the  event  of  a 
disagreement  between  the  arbitrators.  (Dudley  v.  Thomas,  23  Cal, 
365.)  An  umpire  is  not  to  be  called  in  until  the  original  arbitrators 
have  differed,  and  then  only  to  decide  the  points  on  which  they  differ. 
(Traverse  v,  Beall,  2  Cranch  CCL  113.)    An  umpire  must  hear  the 
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parties.  His  award  made  on  the  statement  of  the  arbitrators  is  not  bind- 
ing.   Taber  v,  Jenny,  Spragu€,  315. 

20.  Who  may  Submit  to  Arbitration. — ^Persons  capable  of 
contracting  may  submit  to  arbitration  any  controversy  which  might  be 
the  subject  of  a  civil  action  between  them,  except  a  question  of  title  to 
r^l  property  in  fee  or  for  life.  This  qualification  shall  not  include 
questions  relating  merely  to  the  partition  or  boundaries  of  real  property. 
(Col.  Pr.  Act,  §  380;  Higgins  v,  Kenneady,  20  Iowa,  474;  Ryan  v» 
Doij^herty,  30  CaL  218.)  This  Statute  is  but  a  re-affirmance  of  the 
common  law,  and  gives  to  the  parties  no  higher  rights  than  they  might 
have  asserted  in  a  court  of  equity  in  case  of  mistake,  fraud  or  acci- 
dent. (Muldrow  V.  Norris,  2  CaL  74;  Same  Parties,  12  CaL  331; 
Peachy  v.  Ritchie,  4  CaL  205;  Blair  v.  Wallace,  21  Cal,  317.)  In 
partnership  matters,  see  (Jones  v.  Bailey,  5  CaL  345;  Karthaus  v.  Fer- 
rer, I  PeL  222;  distinguishing  Lyle  v,  Rodgers,  5  Wieai,  394;  Mc- 
Cormick  v.  Gray,  13  How.  l/.S,  34;  Brink  v.  New  Amsterdam  Fi.  Ins. 
Co.,  5  RodL  104.)  In  partition  of  lands,  (Whitney  v.  Stone,  23  CaL 
275;  see,  also,  Blair  v,  Wallace,  21  CaL  317.)  An  attorney  at  law,  as 
such,  has  authority  to  refer  to  arbitration  a  suit  in  which  he  is  em- 
ployed. (Holker  v.  Parker,  7  Cranch^  436;  Alexandria  Canal  Co.  v, 
Swann,  5  How,  C/.S,  83;  and  see  Green  v.  Darling,  5  Mas.  201.) 
Case  where  an  agent  submitted  to  arbitration  the  question  of  damage 
done  to  land  owned  by  the  wife  of  his  principal,  Smith  v.  Sweeney, 
35  N.F.  291. 


CHAPTER  IV. 

CONFESSION   OF  JUDGMENT. 

J^o.  1065. 

Statement  and  Confession  0/  Judgment, 
[Title.] 

I,  C,  D.,  defendant  in  the  above  entitled  action,  do 
hereby  confess  judgment  therein,  in  favor  of  A.  B.,  the 

plaintiff  in  the  said  action,  for  the  sum  of 

dollars,  and  authorize  judgment  to  be  rendered  therefor 
against  me,  with  legal  interest  thereon  from  this  date. 

This  confession  of  judgment  is  for  a  debt  justly  due 
and  owing  to  the  said  plaintiff,  arising  upon  the  follow- 
ing facts,  to  wit:  [state  facts  specifically,  with  circum- 

stances,  date,  place,  etc.^ 

[Signature.] 

State  of ,  "I 

County  of J  ss. 

C.  D.,  being  duly  sworn,  deposes  and  says  as  follows: 

I  am  the  person  who  signed  the  above  statement, 
and  I  am  indebted  to  the  said  A.  B.  in  the  sum  of 

dollars  in  said  statement  mentioned ;    and 

the  facts  stated  in  the  above  confession  and  statement 
are  true. 

[Signature.] 
[yurat.] 
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Note. — Under  the  United  States  Bankrapt  Act,  the  practice  relat- 
ing to  the  rights  of  creditors,  where  the  debtor  confesses  judgment  in 
favor  of  one  only,  is  changed;  for  under  that  law  the  confession  of 
judgment  is  of  itself  an  Act  of  Bankruptcy,  where  there  are  other 
creditors;  and  hence  actual  fraud  in  making  the  confession,  or  irregular- 
ity in  the  proceedings,  are  not  essential  to  put  the  debtor  into  involuntaiy 
bankruptcy.  It  is  a  proceeding  which  the  law  does  not  tolerate.  A 
debtor's  whole  estate  must  go  to  all  his  creditors;  he  cannot  voluntarily 
prefer  some  at  the  expense  of  others;  this  changes  the  rule  under  our 
State  practice.. 

1.  Collateral  Attack. — ^Where  a  judgment  was  rendered  by  con- 
fession in  open  Court,  upon  an  allegation  of  indebtedness  and  appear- 
ance of  the  parties,  whatever  errors  intervened,  they  cannot,  at  the  in- 
stance of  one  not  a  party  to  the  judgment,  be  invoked  to  set  aside,  or 
show  the  judgment  was  a  nullity.  (Cloud  v.  £1  Dorado  Co.,  12  Cal, 
133.)  Case  where  judgment  by  confession  was  attacked  by  a  creditor 
as  fraudulent  against  him.  (Cordier  v.  Schloss,  12  CaL  143;  see,  also, 
Meeker  v.  Harris,  Id,  218;  Same  Parties,  19  Id,  278.)  A  reference, 
with  directions  to  the  referee  to  take  proofs  concerning  the  confession 
of  a  judgment  by  the  defendant,  and  the  judgment  roll  in  the  case,  and 
whether  the  same  was  filed  in  the  Clerk's  office,  and  to  report  the  testi- 
mony, with  a  finding  of  facts  and  a  judgment,  does  not  submit  to  the 
referee  the  question  as  to  what  amount,  if  any,  is  still  unpaid  in  the 
judgment.  (Solomon  v,  Maguire,  29  Cal,  227.)  Where  judgment  is 
taken  by  confessee  in  good  faith  and  for  value,  it  cannot  be  impeached 
for  fraud  between  other  parties.  (Kirby  ».  Fitzgerald,  31  N.F,  417.) 
To  be  vacated,  judgment  must  be  wholly  void.  One  insufficient  item 
will  not  avoid  it,  if  the  rest  be  good.  (Frost  v,  Koon,  30  Id,  428.) 
Judgment  cannot  be  impeached  by  attaching  creditor;  only  by  holder 
of  junior  judgment     Bentley  v,  Goodwin,  15  Abb.  Pr,  82. 

52.  Form. — As  to  the  form  of  statement  on  confession  of  judgment, 
in  the  case  of  money  lent,  see  (Union  Bank  v.  Bush,  2^  N.V,  631.) 
For  goods  sold,  see  (Grandall  v,  Finn,  i  Keyes,  217;  S.C,  33  Haw. 
Pr,  444O  If  a  statement  is  sufficiently  explicit,  within  the  language  and 
meaning  of  the  Code,  the  omission  of  a  schedule  therein  referred  to  as 
"  annexed  "  will  not  invalidate  the  judgment.  (Clements  v,  Gerow,  i 
Keyts^  297.)  The  Supreme  Court  has  power  to  amend  a  statement 
and  confession  of  judgment.  27  N,Y,  300;  Union  Bank  v.  Bush,  36 
N,Y,  631. 
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8.  InsuSoiant  Statements. — ^A  statement  for  confession  of 
judgment,  to  the  effect  that  the  indebtedness  is  upon  a  note,  etc.,  is  in- 
sufficient. So,  where  the  statement  is  that  the  indebtedness  is  for  goods 
sold  and  delivered,  and  money  had  and  received,  it  is  insufficient  in  thi^ 
that  it  does  not  show  the  kind  or  quantity  or  price  of  the  goods,  or 
time  of  sale,  or  when  the  money  was  received,  or  under  what  circum- 
stances, or  how  much  of  the  indebtedness  is  for  money  and  how  much 
for  goods;  and  the  judgment  confessed  is  prima  facie  fraudulent. 
(Cordier  v,  Schloss,  18  CaL  576;  see,  also,  Wilcoxon  v.  Burton,  37 
Col,  233.)  For  cash  loaned,  without  giving  particulars  of  loans,  was 
held  insufficient  (McDowell  ».  Daniels,  38  Barh.  143.)  So,  for  bal* 
ance  of  account,  without  stating  any  facts  as  to  sales  out  of  which  it 
arose.    Miller  v,  Earle,  24  iVlJK  no,  112. 

4.  Joint  Debtor. — ^A  judgment  by  confession  of  one  joint  debtor 
will  not  reach  the  joint  property,  but  be  effective  only  against  him  yrho 
authorizes  its  entry,  as  such  a  judgment  {Neo.  Pr,  Act,  §  32)  is  unau- 
thorized.    Planner  v.  Anderson,  4  Nev,  437. 

5.  Judgment-Creditor,  Proceedings  by. — ^A  judgment-cred- 
itor, made  such  by  confession  of  judgment,  who  seeks  to  reach  money 
in  the  hands  of  the  junior  judgment-creditors,  upon  the  ground  that  he 
has  a  prior  lien  upon  the  same,  must  aver  in  his  complaint  that  at  the 
time  his  judgment  was  rendered  the  amount  for  which  it  was  rendered 
w^  unpaid  and  due.     Denver  v.  Burton,  28  CaL  549. 

6.  On  A'ward. — ^A  judgment  may  be  entered  by  confession  for 
the  amount  specified  in  the  award,  in  the  same  way  that  it  may  for  the 
sum  mentioned  in  a  bond,  note,  or  other  instrument,  but  that  is  a  judg- 
ment by  confession.    Gunter  v.  Sanchez,  i  Col,  48. 


7.  Promissory  19bt0.-^Where  judgment  is  confessed  on  a  ftote, 
a  portion  of  the  consideration  being  advanced  from  time  to  time  after 
the  date  of  the  note,  which  new  interest  on  the  whole  amount  from 
date,  a  portion  of  the  interest  is  fraudulent,  and  the  entire  note  is  void 
against  creditors.  (McKenty  v,  Gladwin,  10  Col,  227.)  As  to  suffi- 
ciency of  statement  on  a  promissoiy  note,  see  (Acker  v.  Acker,  i  Kejfts^ 
291.)  That  notes  specified  were  given  for  purchase  of  a  described  in- 
debtedness, without  specifjring  original  consideration,  was  held  sufficient 
Kirby'9.  Fitzgerald,  31  N.F.  417. 

8.  Setting  Aside  Ck>nfbssion3.— An  application  by  a  defend- 
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ant,  or  by  a  judgment-creditor,  to  set  aside  his  confession  of  judgment, 
should  show  that  the  claim  was  not  just,  and  that  the  judgment  ought  not 
to  have  been  confessed.  (Arrington  v.  Sherry,  5  CaL  513.)  A  junior 
judgment-creditor  has  no  right  to  join  with  the  defendant  in  such  ap- 
plication. (/</.)  In  a  suit  to  set  aside  a  judgment  confessed  by  a  party 
to  defraud  his  creditors,  it  is  not  necessary  that  plaintiff  should  be  either 
a  judgment-  or  execution-creditor.  A  lien  acquired  by  attachment  suf- 
fices. A  slight  mistake  in  the  computation  of  interest,  the  date  being 
given,  is  no  evidence  of  fraud.  (Scales  v.  Scott,  13  CaL  76.)  It  is  not 
necessary  to  annex  a  statement  on  which  a  confession  of  judgment  is 
rendered  in  a  proceeding  to  set  aside  the  confession  upon  the  ground 
of  insufficiency  of  such  statement.    Vannice  v,  Greene,  14  loway  262. 

9.  Several  Judgments. — Where  the  same  fraudulent  debtor  con- 
fesses several  fraudulent  judgments  in  several  courts,  it  would  be  neces- 
sary for  a  creditor  to  bring  a  different  suit  in  each  different  court. 
(Uhlfelder  v.  Levy,  9  CaL  607. )  In  such  cases,  the  question  of  fraud, 
if  there  be  any  proof,  is  for  the  jury,  otherwise  for  the  Court  King  v, 
Davis,  34  CaL  100. 

10.  Sufficienoy  of  Statement — Object  of  statute  defined. 
Intention  to  require  debtor  to  state  enough  of  facts  to  enable  creditors 
to  inquire  into  the  transaction.  (McDowell  v,  Daniels,  38  Barb,  143.) 
General  specification  of  loans,  and  purposes  for  which  they  were  made, 

»  was  held  sufficient.  (Frost  v,  Koon,  30  Id,  428.)  So,  a  general  state- 
ment that  indebtedness  was  in  respect  of  sale  of  interest  in  partnership 
property.  (Thompson  ».  VanJVechten,  27  /</.  568.)  Confession  sus- 
tained stating  facts  sufficient  to  sustain  liability  by  necessary  implication. 
(Read  v,  French,  28  Id,  285.)  Confession  specifying  consideration  of 
notes  in  general  terms  upheld.  (Ely  ».  Cooke,  Id,  365;  Kellogg  r. 
Cowing,  33  Id,  408.)  So  as  to  facts  as  to  numerous  sales,  conducing 
to  a  balance,  for  which  judgment  confessed.  (Neusbaum  v.  Kiem,  24 
Id,  325;  see,  also,  Curtis  v,  Corbit,  25  How,  Pr,  58.)  So  as  to  gen- 
eral statement  as  to  notes  indorsed  for  accomodation  of  confessor. 
Hopkins  v.  Nelson,  24  N.F,  518. 

U.  Void  JudgmetitB. — A  judgment  confessed  for  the  purpose  of 
hindering,  delayir)g,  or  defrauding  creditors,  is  void  as  to  such  creditors. 
(Ryan  v,  Daly,  6  CaL  238:  Scales  v,  Scott,  13  Id,  'jd,)  Under  the 
Practice  Act  of  1850,  a  judgment  by  confession  is  invalid,  unless  the 
instrument  authorizing  its  entry  is  signed  by  each  of  the  persons  against 
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whom  it  attthorizes  judgment  to  be  entered.  (Chapin  v.  Thompson, 
20  Cal.  681;  Richards  v.  McMillan,  6  Id.  419;  Cordier  v.  Schloss,  18 
Id,  576.)  See,  generally,  the  United  States  Bankrupt  Act,  which  has 
changed  the  entire  practice,  under  which  no  confession  of  judgmeat 
is  good  as  against  creditors,  subjecting  the  debtor  to  involuntaiy 
bankruptcy.  Confession  by  married  woman  absolutely  void.  (Wat- 
kins  V,  Arahams,  24  N:K  72, )  See,  however,  as  to  refusal  of  relief  to 
her,  on  motion,  under  inequitable  circumstances,  Knickerbacker  9. 
Smith,  iSAM.Pr.  241.  • 


CHAPTER  V. 

CONTEMPT  OF   COURT. 

I.  Contempt  is  defined  by  the  Statute  to  be  the 
disobedience  or  resistance  of  a  lawful  order  of  the 
Court  or  Judge;  and  if  a  court  having  jurisdiction 
should  issue  an  erroneous  order,  a  disobedience  of  it  is 
a  contempt.  {Ex  parte  Cohen,  5  Gr/.  494.)  Any  pub- 
lication pending  a  suit,  reflecting  either  upon  the  Court, 
the  jury,  the  parties,  the  counSel,  etc.,  with  reference  to 
th6  suit,  or  tending  to  influence  the  decision  of  the  cause, 
though  not  aspersive  of  the  Court,  is  a  contempt. 
(HoUingsworth  v^  Duane,  WalL  C.  CL  100;  and 
see  United  States  v.  Duane,  Id.  102.)  See,  as  to  order 
to  execute  a  release  or  conveyance,  (Morris  v.  Walsh, 
9  Bosw.  636.)  The  above  is  an  early  authority,  and- 
will  hardly  stand  the  test  of  the  more  recent  and  more 
liberal  decisions.  To  call  another  a  liar,  in  the  presence 
of  the  Court,  and  in  the  hearing  of  its  officers,  is  a  con- 
tempt. Violent  language  and  an  assault  made,  in  a 
hall  adjoining  a  court  room,  and  within  the  hearing 
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of  the  Court,  it  then  being  in  session,  is  a  contempt, 
which  the  Court  may  punish,  within  the  meaning  of  the 
Act.     United  States  v.  Emerson,  4  Crunch  C.  Ct.  188. 


JVo.  1066. 

CommUmeni  for  Contempt  for  Disrespectful  Language, 
[Title.] 

The  People  of  the  State  of  California, 

To  the  Sheriff  of County,  greeting: 

Whereas,   an  action  was  duly   commenced    in   the 

said  Court  on  the  ....  day  of ,  18..,  between 

A.B.,  as  plaintiff,  and  CD.,  as  defendant,  for  the  pur- 
pose of  [sfaU  purpose  of  the  action] ,  and  was  regularly 

pending  in  said  Court  on  the day  of , 

18..;  and  whereas,  on  that  day,  during  the  hearing  of 
said  action,  and  in  the  presence  and  hearing  of  said 
Coijrt,  while  said  Court  was  in  session,  R.N.,  a  witness 
summoned  in  said  action  [or  the  plaintiff,  or  defendant, 
or  counsel,  or  a  by-stander,  or  otherwise,  as  the  case 
may  be],  did  publish,  utter,*  and  say  aloud  and  in  the 
hearing  of  the  Court  and  others  that  [here  insert  dis- 
respectful, or  contempttwus  language] ,  of  and  concern- 
ing said  Court,  with  the  view,  on  the  part  of  the  said 
R.N.,  to  bring  this  Court  and  its  proceedings  in  said 
action  into  contempt,  and  that  such  misconduct  did, 
in  fact,  impair,  hinder,  and  prejudice  the  rights  and 
remedies  of  A.B.,  the  plaintiff  [oroi  CD.,  the  defendant], 
in  said  action,  and  did,  in  fact,  interrupt,  impede,  and 
hinder  the  course  of  justice  in  the  hearing  and  delibera- 
tion of  the  Court  in  said  action,  and  that  the  said  R.N. 
thereby  had  become  liable  to  punishment  for  said  dis- 
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respectful  and  contemptuous  language,  pursuant  to  Sec- 
tion 493  of  tlie  California  Practice  Act;  and  whereas 
the  said  Court  did,  at  the  same  time  by  its  order,  then 
duly  entered,  adjudge  and  declare  that  the  said  R.N. 
had  been  guilty  of  a  contempt  of  said  Court  by  the 
use  of  said  disrespectful  and  contemptuous  language, 
and  did  order  that  the  said  R.N.  be  punished  for  his 
said  contempt  by  imprisonment  in  the  common  jail  of 
County,  for  the  term  of  ....  days. 

Now,  therefore,  you  are  required  and  commanded, 
and  we  do  warrant  and  enjoin  you  that  you  forthwith 
attach  the  said  R.N.,  and  commit  him  to  the  common 

jail  of County,  and  detain  him  there  for  the 

term  of days,  as  a  punishment  for  his  said 

contempt  of  the Court,  and  for  such  arrest, 

imprisonment,  and  detention,  this  shall  be  your  suffi- 
cient warrant. 

Witness  the  Hon.  J.C.,  Judge  of  the Court, 

at  the   City  Hall  in. the  City  and  County  of , 

this  ....  day   of 18... 

[Signature.] 

By  the  special  order  of  the  Court. 

[Signature  of  Clere.] 


2.  Commltmait  should  State. — ^A  commitment  for  contempt, 
for  refusing  to  obey  an  order  of  Court,  commanding  the  imprisonment 
of  the  party  in  contempt,  until  he  shall  comply  with  the  order,  should 
set  forth  that  it  is  in  the  power  of  the  party  to  comply.  {Ex  forte 
Cohen,  6  CaL  318;  McCartan  v.  Van  Syckel,  10  Bosiv,  694.)  Though 
courts  are  exclusive  judges  of  their  own  contempts,  still  a  party  cannot 
be  imprisoned  for  neglecting  or  refusing  to  do  what  it  appears  it  is  out 
of  his  power  to  perform.  (Adams  v,  Hackett,  6  Col,  316.)  It  is  a 
contempt  for  a  par^  to  refuse  to  obey  or  answer  the  writ,  on  the  ground 


CONTEMPT   OF   COURT,  833 

that  he  is  a  witness  attending  on  another  court.    Page  v.  Randall,  6 
Cal  32. 

3.  Digobedienoe  of  Process. — Where  the  process  of  a  court,  as 
an  execution  commanding  the  Sheriff  to  deliver  possession  of  a  chattel, 
has  been  finally  and  completely  execuied^  the  power  of  the  Sheriff  under  it, 
and  the  authority  of  the  Court  to  enforce  it,  cease;  and  a  wrong  doer 
afterwards  trespassing  upon  the  person  thus  put  in  possession  cannot 
be  deemed  guilty  of  contempt  for  disobedience  to  the  process  of  the 
Court.     Loring  v,  Illsley,  i  CaL  24. 

4.  Evidence  of  Contempt.— When  the  contempt  is  not  com- 
mitted in  facie  curicB,  it  must  be  proved  by  affidavits  from  persons  who 
witnessed  it.  (7  Dane  Abr,  307.)  A  clear  case  must  be  shown. 
{In  re  Judson,  3  BlatchJ,  148.)  As  to  Court  not  hearing  collateral 
evidence,  see  (United  States  v.  Dodge,  2  Gall,  313;  and,  see  Thornton 
V,  Davis,  4  Cranch  C,  Ct,  500.)  Where  the  facts  which  are  supposed  to 
establish  misconduct  in  an  attorney  are  susceptible  of  explanation 
showing  them  consistent  with  professional  propriety,  the  District  Court 
has  no  power  to  adjudge  the  attorney  guilty  of  contempt,  and  to  strike 
him  from  the  rolls,  without  affording  him  an  opportunity  for  explana- 
tion. (Fletcher  v,  Daingerfield,  20  Cal,  427.)  No  intendments  of 
material  llicts  should  be  indulged  ia.  Matter  of  Metcalf  v.  Messenger, 
46  Barb,  325. 

5.  lK\junction,  Violation  of. — When  an  injunction,  granted  on 
an  ex  parte  application,  was  modified  on  motion  of  defendant  without 
notice  to  plaintiff,  on  defendant's  giving  bond:  Heldy  that  subsequent 
acts  of  defendant,  in  violation  of  the  original  injunction,  were  not  in 
contempt.  The  remedy  of  the  plaintiff,  if  there  were  error  in  the  order 
modifying  the  injunction,  is  by  appeal,  but  he  cannot  have  a  mandamus 
to  compel  the  issuance  of  attachment  for  contempt.  (Fremont  v, 
Merced  Min.  Co.,  9  Cat,  18.)  That  a  violation  of  an  injunction,  induced 
by  the  stratagem  of  the  plaintiff,  is  not  ground  for  an  attachment, 
(Sparkman  v,  Higgins,  2  Blatchf,  29.)  Where  the  District  Court 
granted  an  injunction,  from  the  order  granting  which  the  defendant  ap- 
pealed, and  then  disobeyed  the  injunction,  whereupon  plaintiff  asked  for 
an  attachment  for  contempt,  which  was  refused,  on  the  ground  that  the 
appeal  superseded  the  injunction:  Held^  that  a  mandamus  may  issue  to 
compel  the  District  Judge  to  issue  the  attachment,  the  plaintiff's  remedy 
by  appeal  being  inadequate.    (Merced  Min.  Co.  v,  Fremont,  7  Cat, 

53 
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130.)  The  District  Court  alone  has  jurisdiction  to  tiy  and  punish  for  a 
contempt  for  the  violation  of  an  injunction  issued  out  of  the  District 
Court.  (People  v.  County  Judge  of  Placer  Co;,  27  Cai,  151.)  See  cases 
where  defendant  was  held  liable  for  contempt  in  cases  of  violation  of 
injunction:  Ewing  v,  Johnson,  34  How.  Pr,  202;  Batterman  v.  Finn, 
32  Haw,  Pr.  501;  see,  also,  15  How.  Pr.  81;  9  AW.  263;  Wheeler  v. 
Gilsey,  35  How.  Pr.  139. 

6.  Juriadiotion. — Every  court  has,  while  engaged  in  the  perfoim- 
ance  of  its  lawful  functions,  as  an  incident  to  its  judicial  character,  the 
authority  to  preserve  order,  decency  and  silence  in  its  presence;  and  in 
such  case  may  apprehend  and  punish  an  offender  without  further 
examination  or  proof;  but  where  the  offense  is  committed  out  of  Court, 
the-  party  is  entitled  to  a  notice  and  a  hearing  in  his  defense.  (Ex  parte 
Field,  I  CaL  187.)  So  of  authority  to  punish  a  counsel  for  interrupting 
the  proceedings  at  the  trial.  (Heerdt  v.  Westmoie,  2  Robt.  697.)  The 
district  courts  have  jurisdiction  to  punish  for  contempts  of  their  pro- 
cess, and  to  such  writs  as  are  necessary  to  theexercise  of  that  jurisdic- 
tion. {Ex  parte  Cohen,  5  Cal.  494;  Pitt  v.  Davison,  37  N.Y.  235.) 
This  power  was  designed  not  only  to  protect  the  Court  from  contempt 
of  its  authority,  but  to  give  a  party  injured  an  additional  remedy  in  the 
action  for  the  restoration  of  what,  he  was  entitled  to  by  the  judgment. 
(People  V.  Dwindle,  29  Cal.  632.)  The  jurisdiction  tct  commit  for 
contempt  is  derived  from  the  original  order  in  which  the  proceedings 
are  founded,  not  from  the  order  to  show  cause  why  the  party  should  not 
be  punished.  (Myers  v.  James,  3  Ahh.  Pr.  301.)  Copies  of  the  affida- 
vits upon  which  the  application  is  founded  should  be  served  with  the 
attachment  on  the  order.  (Matter  of  Smethurst,  2  Sand/.  724.)  A 
judge  out  of  court  cannot  punish  as  for  contempt  a  disobedience  of  an 
order  made  by  him  in  a  statutory  proceeding,  unless  authority  so  to 
punish  is  expressly  conferred  by  law.  (People  v.  Brennan,  45  Barb. 
344.)  A  county  judge  cannot  punish  for  a  contempt  in  refusing  to  obey 
a  subpoena  issued  from  the  Supreme  (in  California  the  District)  Court, 
and  attested  in  the  nam^  of  one  of  its  justices.  People  ex  rel.  Brunett 
V.  Dutchcr,  3  Ahb.  Pr.  (N.S.^)  151. 

7.  Non-Complianoe  VTith  Mandamus. — ^An  attachment  v.ill 
not  be  issued  against  a  district  judge  for  non-compliance  with  a  writ  of 
mandamus,  by  which  he  was  directed  to  vacate  an  order  expelling  the 

'  relator  from  the  bar,  and  reinstate  him  in  his  office  of  attorney,  when 
it  does  not  appear  from  the  papers  on  which  the  motion  for  tiie  attach- 
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ment  is  founded  that  any  application  has  been  made  to  the  Court  to 
vacate  the  order  as  commanded  by  the  writ  of  mandamus^  and  where  it 
appears  that,  so  far  as  the  action  of  the  Judge  in  vacation  is  concerned, 
he  has  in  substance  complied  with  the  command  of  the  writ  of  manda- 
mus; and  in  such  case,  it  will  not  be  deemed  a  disobediance  of  the  writ 
that  the  Court  has  again  expelled  the  relator  for  reasons  alleged  to  have 
arisen  after  the  issuing  of  the  writ.  {Ex parte  Field,  i  CaL  188.)  So, 
for  not  having  obeyed  a  peremptory  writ  of  mandamus^  where  this  has 
been  adjudged  superseded  by  a  writ  of  error.  United  States  ».  Ken- 
dall, 5  Cranch  C.  Ct.  385. 

8.  Order,  Yiovr  Revleiyed. — ^A  commitment  for  contempt  for 
refusing  to  obey  an  unlawful  order  of  Court  can  be  reviewed  and  set 
aside  by  a  superior  court.  {Ex  parte  Rowe,  7  CaL  181.)  Where  an 
order  was  made  by  the  District  Court  of  the  Eighth  Judicial  District, 
whereby  A.  was  orddfred  to  be  imprisoned  forty-eight  hours  and  fined  five 
hundred  dollars,  for  contempt  of  Court,  without  setting  forth  any  of  the 
facts  whereon  the  order  was  based:  Held^  that  a  certiorari  should  issue 
to  remove  the  proceedings  for  review  into  this  court;  and  Md^  further^ 
that  a  mandamus  was  not  a  proper  remedy  in  such  case.  (People  v. 
Turner,  i  CaL  152;  see  Ex  parte  Field,  i  CaL  188.)  It  is  the  right  and 
duty  of  the  Supreme  Court,  on  hahehs  corpus,  to  review  the  decisions  of 
inferior  courts,  in  cases  of  contempt,  as  well  as  in  others.  Ex  parte 
Rowe,  7  CaL  181. 

9.  Order  ConoluHi've. — ^The  law  regards  the  substance  more 
than  the  form,  and  where  the  proceeding,  though  in  form  a  case  of  con- 
tempt, is  in  substance  a  private  right,  the  appellate  court  will  compel 
the  court  below  to  issue  an  attachment  to  punish  a  contempt  (Merced 
Mining  Co.  v.  Fremont,  7  Cat,  130.)  Every  Court  empowered  to 
punish  for  contempt  is  not  the  sole  and  final  judge  in  all  cases  of 
alleged  contempt.    Ex  park  Rowe,  7  CaL  175. 

» 

10.  Order  of  Court. — ^An  order  of  Court,  adjudging  a  party  guilty 
of  contempt,  should  always  show  upon  its  face  the  facts  upon  which  the 
exercise  of  the  power  is  based,  and  the  adjudication  is  made.  (The 
People  V,  Turner,  i  CaL  152.)  Whenever  an  order  of  the  District 
Court,  fining  and  imprisoning  for  contempt,  does  not  specify  on  its  face 
wherein  the  contempt  existed,  it  will  be  reversed  on  certiorari,  {Ex 
parte  Field,  Id.  187. 

U.    RrooeedlngB. — ^As  to  the  proceedings  in  cases  of  contempt, 
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consult  {Cal,  Pr.  Ad,  §§  482  to  493.)  The  mode  of  proceeding  to 
punish  the  editor  of  a  newspaper  for  contempt,  in  publishing  an  article 
reflecting  upon  a  court  of  justice,  is:  The  prosecutor  first  proves  by 
affidavit  that  the  paper'was  published  at  the  office  of  defendant,  and  that 
he  is  editor.  Defendant  is  then  called  upon,  by  rule,  to  show  cause 
why  an  attachment  should  not  issue.  On  this  rule  he  may  controvert 
the  fact,  or  defend  on  legal  grounds.  But  if  it  appears  that  a  contempt 
has  been  committed,  an  attachment  will  be  directed,  and  where  the  de- 
fendant is  brought  in  by  it,  he  may  demand  that  the  prosecutor  may  file 
interrogatories,  and  if  by  his  answers  on  oath  he  purges  himself  from 
criminality,  he  must  be  discharged.  But  interrogatories  cannot  be 
forced  upon  him.  If  he  will  not  ask  them,  and  the  contempt  is  proved 
by  affidavit  or  other  testimony  of  the  prosecutor,  the  Court  will  give 
judgment  against  him.  (HoUingsworth  v,  Duane,  Wall.  C,  Ct.  77; 
see  United  States  v,  Duane,  Id.  102.)  Where  the  plaintiff  proceeded, 
under  Section  239  of  the  Practice  Act,  to  examine  %is  judgment-debtor 
as  to  a  judgment  held  by  him  against  A.,  and  after  examination  ob- 
tained an  order  to  apply  the  same  to  the  judgment  of  plaintiff,  it  seems 
that  it  is  not  necessary  to  make  A.  a  party  to  the  proceeding.  Adams 
V,  Hackett,  7  CaL  187. 

152.  Re-entry  on  Lands. — ^l!^he  district  courts  have  jurisdiction 
to  punish  for  contempt  persons  who  re-enter  upon  a  tract  of  land,  after 
having  been  dispossessed  therefrom  by  a  judgment  and  process  of  a 
court  of  competent  jurisdiction.  (People  v,  D.winelle,  29  CaL  632.) 
A  person  against  whom  a  judgment  is  recovered  in  ejectment,  and  who 
is  removed  from  the  land  by  a  writ  of  restitution,  is  not  guilty  of  con- 
tempt for  re-entering  on  the  land,  if  an  event  has  occurred  after  the 
judgment,  and  before  the  re-entry,  which  confers  upon  him  the  right  of 
possession.  People  v.  Dwindle,  29  CaL  632;  Mahoney  o.  Van 
Winkle,  n  CaL  448. 

13.  Ref\isal  to  Pay  Money. — Where,  in  the  regular  course  of 
judicial  proceedings  before  a  court  of  general  jurisdiction,  a  party  hav- 
ing notice  of  the  proceedings  has  been  ordered  by  the  judgment  to  pay 
a  certain  sum  of  monev,  and  in  default  of  obedience  to  the  order  has 
been  committed  for  contempt,  he  cannot,  on  application  to  the  Supreme 
Court  for -a  writ  of  habeas  corpus,  question  the  regularity  of  the  acts;  the 
power  of  the  Court  below  to  make  the  order  is  the  only  question.  {Elx 
parte  Perkins,  1 8  CaL  60. )  In  suit  for  divorce,  the  Court  has  power  to 
order  the  husband  to  pay  money  to  the  wife  for  her  support  during  the 
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litigation,  and  for  counsel  fees  and  other  legal  expenses;  and  such 
order  may  be  enforced  by  imprisonment  for  contempt  in  case  of  refusal 
to  pay.  (18  CaL  60.)  Where  a  party  to  a  divorce  suit  fails  to  pay 
money  into  the  hands  of  the  Clerk,  upon  an  order  of  Court  directing 
the  payment,  it  seems  an  attachment  may  issue  without  summoning  the 
party  to  show  cause  why  it  should  not  issue.  (Kemodle  v.  Cason,  25 
Ind,  362.)  So,  for  the  payment  of  alimony.  Wardz^.  Ward,  6  Add. 
Pr.  {N,S.)  79 

14.  Service  of  Order. — In  proceedings  to  punish  the  defendant 
for  a  contempt  for  refusing  to  comply  with  the  judgment,  personal  serv- 
ice of  the  order  to  show  cause  why  the  defendant  should  not  be  pun- 
ished, is  not  indispensable.  (Pitt  v,  Dawson,  $j  N,K  235.)  And 
interrogations  are  not  necessary.  (Id,)  For  proceedings  in  such  cases, 
see.  Id. 

15.  Supplementary  Prooeedings. — Interposing  delays  in  sup- 
plementary proceedings,  with  the  effect  of  defeating  the  creditor's  at- 
tempt to  reach  the  property^  is  a  contempt  of  the  order.  (Ross  v. 
Clussman,  3  Sandf.  667.)  The  refusal  to  apply  property,  though  the 
defendant  deny  under  oath  that  he  had  any,  is  a  contempt  (Matter  of 
Pester,  2  Code  R.  98.)  The  power  to  punish  for  contempt  in  supple- 
mentary proceedings  is  not  affected  by  the  fact  that  the  judgment  was 
merely  for  costs.  (Brush  v,  Lee,  6  Ahb,  Pr,  {N,S.)  50.)  See,  also,  as 
to  supplementary  proceedings.  Gerregain  v.  Wheelwright,  3  AM,  Pr, 
(N.S,)  264. 

16.  Undertaking  fbr  Appearance. — Where  a  party  has  been 
arrested  for  a  contempt,  and  has  given  bond,  with  sureties  for  his  ap- 
pearance at  court,  to  abide  the  order  of  the  Court,  and  has  been  ad- 
judged to  be  guilty  of  the  misconduct  alleged,  and  punishment  by  fine 
and  imprisonment  ordered,  the  Statute  does  not  authorize  the  bond  to 
be  prosecuted  at  the  same  time  that  a  warrant  of  commitment  is  issued 
against  the  party.     Barton  v.  Butts,  32  Haw,  Pr,  456. 

17.  What  Deemed  Contempts. — ^The  following  acts  or  omis- 
sion shall  be  deemed  contempts:  -Firj/,  Disorderly,  contemptuous,  or 
insolent  behavior  towards  the  Judge  whilst  holding  Court,  or  engaged 
in  his  judicial  duties  at  chambers,  or  towards  referees  or  arbitrators 
whilst  sitting  on  a  reference  or  arbitration,  tending  to  interrupt  the  due 
course  of  a  trial,  reference  or  arbitration,  or  other  judicial  proceeding. 
Second,  A  breach  of  the  peace,  boisterous  conduct,  or  violent  disturb- 
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ance  in  presence  of  the  Court,  or  its  immediate  vicini^,  tending  to  in- 
terrupt the  due  course  of  a  trial  or  other  judicial  proceedings.  Third, 
Disobedience  or  resistance  to  any  lawful  writ,  order,  rule  or  process, 
issued  by  the  Court  or  Judge  at  chambers.  Fourth,  Disobedience  of  a 
subpKsna  duly  served,  or  refusing  to  be  sworn  or  answer  as  a  witness. 
Fi/thy  Rescuing  any  persofi  or  property  in  the  custody  of  any  officer  by 
virtue  of  an  order  of  process  of  such  Court  or  Judge  at  chambers.  (CW. 
Pr,  Acty  §  480.)  That  to  obtain  an  opinion  of  the  Court  affecting  the 
rights  of  persons,  not  parties  to  the  pretended  controversy,  would  be 
punishable  as  a  contempt,  (Lord  ».  Veazie,  8  How,  Pr,  251;  Cleve- 
land V,  Chamberlain,  i  Black,  419.)  That  the  Clerk  may  have  an  at- 
tachment for  non-payment  of  his  fees,  see  Lee  v,  Patterson,  2  Crunch 
C,  CL  199. 


JVo.  1067. 

OmmUmM  for  Refusal  to  Testify, 
[Venuk.] 

The  People  of  the  State  of  California, 

To  A.  P.)  Sheriff  of  the  said  County,  greeting. 

E.F.  having  this  day  been  brought  before  me,  on  a 
warrant  by  me  issued  to  compel  his  attendance  to  tes- 
tify \where  the  witness  appears  in  pursuance  of  the  sub- 
pcena,  say:  having  this  day  appeared  before  me,  in 
pursuance  of  a  subpoena  by  me  issued,  requiring  him 
to  appear  and  testify]  touching  the  execution  of  a  con- 
veyance of  real  estate  from  K.B.  to  C.T,,  to  which  the 
said  E.F.  is  a  subscribing  witness,  as  is  said;  and  the 
said  E.F.,  although  required  by  me,  having  refused  to 
answer  upon  oath  [if  the  commitment  is  made  on  ac- 
count of  the  refusal  of  the  witness  to  answer  a  partic- 
ular question  deemed  pertinent  by  the  officer  ^  insert  here^ 
the  following  question,  etc.^  specifying  it  particularly'\ 
touching  the  execution  of  the  "said  conveyance.     You 
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are  therefore  commanded  forthwith  to  convey  the  said 
E.F.  to  the  jail  of  the  said  county,  and  there  commit 
him  to  close  custody  in  such  jail,  without  bail,  until  he 
shall  submit  to  answer  on  oath  as  aforesaid  [or  the 
question  aforesaid],  or  be  discharged  according  to  law. 

O.  P., 

[Date.]  CojM/y  Judge  of County, 


18.  Disobedience  of  Witness. — Disobedience  to  a  subpoena,  or 
a  refusal  to  be  sworn  or  to  answer  as  a  witness,  or  to  subscribe  an  affi- 
davit or  deposition  when  required,  may  be  punished  as  a  contempt  by 
the  Court  or  officer  issuing  the  subpoena  or  requiring  the  witness  to  be 
sworn;  and  if  the  witness  be  a  party,  his  complaint  may  be  dismissed 
or  his  answer  stricken  out.  {Cal,  Pr,  Acty  §  409.)  So,  the  refusal  of 
one  party  to  give  to  the  other  party,  within  a  specified  time,  an  inspec- 
tion and  copy,  or  permission  to  take  a  copy  of  any  book,  document  or 
paper,  in  his  possession  or  under  his  control,  containing  evidence  re- 
lating to  the  merits  of  the  action  or  defense,  may  be  punished  as  a 
contempt.  {CaL  Pr,  Act,  §  446.)  So  of  witness  not  producing  books. 
(Heerdt  v,  Wetmore,  2  Robi.  697.)  So  of  refusal  to  submit'to  exam- 
amination.  (Woods  v,  De  Figaniere,  i  Rabt,  607.)  Witness  fined  and 
required  to  give  security,  in  refusing  to  answer  questions  before  Grand 
Jury,  and  insolence  to  them.   United    States  v.    Caton,   i    Cranch 

c.  a,  1 50. 

19.  Refusal  to  Testify. — If  an  adverse  party  refuse  to  attend 
and  testify  at  the  trial,  or  to  give  his  deposition  before  trial,  or  upon  a 
commission  when  required,  his  complaint  or  answer  may  be  stricken 
out  and  judgment  be  taken  against  him;  and  he  may  be  also,  in  the 
discretion  of  the  Court,  proceeded  against  as  in  other  cases  for  a  con- 
tempt. (CaL  Pr,  Act,  §  420.)  A  statement  that  R.  was  committed  for 
contempt  in  refusing  to  answer  certain  questions  propounded  to  him  by 
the  Grand  Jury  is  not  a  compliance  with  the  section.  The  question 
asked  should  be  set  out  {Ex  park  Rowe,  7  CaL  181.)  In  such  a 
case,  the  Commitment  should  state  that  the  Grand  Jury  were  inquiring 
into  a  certain  question,  stating  it;  that  the  prisoner  was  sworn  as  a  wit- 
ness,  and  certain  questions  asked  him^  stating  them;  that  he  refused  to 
answer;  that  the  facts  were  thereupon  presented  to  the  Court  by  the 
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Grand  Jury,  and  the  prisoner  required  by  the  Court  to  answer,  which 
being  refused  by  the  prisoner,  he  was  committed  for  contempt.  And 
this  rule  is  based  upon  the  power  of  an  appellate  court  to  review,  on 
habeas  corpus^  the  proceedings  of  an  inferior  in  cases  of  contempt  (Jd, ) 
A  party  committed  for  refusing  to  answer  questions  propounded  to  him 
as  a  witness,  under  an  order  that  he  stand  committed  till  he  answer  the 
qnestions,  will  be  discharged  on  habeas  corpus^  where  it  appears  that  the 
suit  has  abated;  there  being  no  longer  parties  or  subject  matter  before 
the  Court,  there  is  no  longer  a  case  in  which  the  questions  can  be 
asked.  {Ex  parUYjd^^,  'j  CaL  175.)  It  seems  that  the  refractory 
witness  might  still  be  reached  by  attachment  for  the  contempt,  and  by 
a  judgment  thereon.  (/</.)  When  witnesses  are  brought  before  either 
branch  of  the  Legislature,  they  may  be  compelled  to  testify  by  process 
of  contempt,  when  without  legal  cause  they  refuse  to  do  so.  Ex  parte 
McCarthy,  29  CaL  395. 


CHAPTER  VI. 

■ 

DEPOSIT  IN   COURT  AND  APPOINTMENT  OF    RECEIVER. 

I.  Deposit  in  Court  may  be  made  in  the  following 
cases,  under  the  Practice  Act:  First,  In  arrest  and  bail, 
the  defendant,  at  any  time  before  execution,  shall  be  dis- 
charged from  arrest  upon  depositing  the  amount  men- 
tioned in  the  order  of  arrest;  {CaL  Pr.  Act,  §  80;)  or 
he  may  at  the  time  of  the  arrest  deposit  the  amount  in 
the  hands  of  the  Sheriff,  or,  if  the  bail  be  reduced,  may 
deposit  the  reduced  amount  instead  of  giving  bail,  and 
shall  receive  from  the  Sheriff  a  certificate  of  the  deposit 
made,  and  he  shall  be  discharged  from  custody.  {Id,  § 
91.)  The  Sheriff  shall  then  deposit  the  money  in  Court, 
giving  a  certificate  to  each  of  the  parties.     {Id.  §  92.) 
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As  to  disposition  of  money  on  recovery  of  judgment, 
see  Cal.  Pr.  Act,  §  94. 

2.  Deposit  in  Court  may  be  made,  Second ,  In  actions 
for  the  foreclosure  of  mortgages,  after  the  sale  of  the 
property,  if  there  be  surplus  money  after  payment  of 
the  amount  due  on  the  mortgage,  lien  or  incumbrance, 
with  costs,  the  Court  may  cause  the  same  to  be  paid  to 
the  persons  entitled  to  it,  and  in  the  mean  time  may 
direct  it  to  be  deposited  in  Court.     Cal.  Pr.  Act,  §  247. 

3.  Deposit  in  Court  may  be  made.  Third,  In  actions 
against  steamers,  boats  and  vessels,  after  the  satisfactioA 
of  the  execution  by  the  application  of  the  process  of 
sale,  y?rj/,  to  the  payment  of  the  amount  of  claims 
filed,  and,  second,  to  the  payment  of  the  judgment  and 
costs  and  Sheriff's  fees;  if  no  appearance  by  the  owner, 
master,  or  consignee  has  been  made  in  the  action,  the 
Court  shall  direct  a  deposit  of  the  balance  in  court. 
Cal.  Pr.  Act,  §  329. 

4.  Deposit  in  court  may  be  made,  Fourth,  In 
appeal,  to  render  the  appeal  effectual  for  any  purpose, 
appellant  shall  file  an  undertaking  in  the  amount  required 
by  law,  or  such  amount  may  be  deposited  in  Court  in 
lieu  thereof;  {Cal.  Pr.  Act,  §  348;)  and  such  deposit 
will  be  effectual  as  a  stay  of  proceedings  in  the  court 
below  upon  the  judgment  or  order  appealed  from. 
Cal.  Pr.  Act,  §  356. 

5.  Deposit  in  Court  may  be  made,  Fifth,  A  defend- 
ant, against  whom  an  action  is  pending  upon  a  contract 
or  for  specific  personal  property,  at  any  time  before 
answer,  upon  affidavit,  with  notice,  may  apply  to  the 
Court  to  substitute  a  third  person  in  his  place  and  dis- 


842  SPECIAL  PROCEEDINGS, 

charge  him  from  liability  to  either  party,  on  his  deposit- 
ing in  court  the  amount  claimed  on  such  contract,  or 
delivering  the  property  or  its  value  to  such  person  as 
the  Court  may  direct;  and  the  Court  may  in  its  discretion 
make  an  order  substituting  a  person  in  the  place  of  the 
defendant,  on  the  latter  depositing  in  the  Court  the 
amount  claimed  on  the  contract.  [Cal.  Pr.  Act,  §  658.) 
So,  a  tenant  may  offer  to  pay  the  rents  into  Court  to 
abide  the  ultimate  decision  of  the  case.  McDevitt  v. 
Sullivan,  8  Cal.  592, 

APPOINTMENT  OF  RECEIVER, ' 

6.  Discretion  of  Court. — ^The  appointment  of  a  receiver  rests 
in  the  sound  discretion  of  the  Court  in  view  of  all  the  facts;  one  of. 
which  is  that  the  party  asking  the  appointment  should  make  out  2l  prima 
fade  cast.    Copper  Hill  M.  Co.  v,  Spencer,  25  Cal,  15. 

7.  Distribution  of  Fund. — Money  in  the  hands  of  a  receiver  is 
in  custodia  legis  (Adams  v.  Woods,  8  Cal,  306),  and  can  only  be  dis- 
tributed by  order  of  the  Court;  and  no  party  can  by  adverse  proceedings 
acquire  a  lien  over  it  (Adams  v,  Haskell,  6  CaL  475),  or  a  preference. 
Adams  v,  Hackett,  7  CaL  187;  Adams  v.  Woods,  8  Cal,  152;  9  Id.  24; 

Naglee  v.  Lyman,  14  Id.  456. 

• 

8.  In  Dissolution. — ^The  transfer  to  a  receiver  by  order  of  Court 
of  the  effects  of  an  insolvent  is  not  an  assignment  absolutely  void  under 
the  Act  of  1852,  but  only  void  against  the  claim  of  creditors.  (Naglee 
V.  Lyman,  14  CaL  450.)  Where  it  appears  that  the  partners,  parties  to 
the  suit  for  dissolution,  held  a  judgment  against  a  third  party  which  was 
never  reduced  to  the  possession  of  the  receiver,  the  appointment  of  the 
receiver  would  not  operate  as  an  assignment  or  transfer  of  any  property 
not  so  reduced  to  possession  within  a  reasonable  time.  Adams  v. 
Haskell,  6  CaL  475.     4 

9.  Order. — ^The  pendency  of  a  motion  for  a  new  trial  does  not 
operate  as  a  stay  of  proceedings,  so  as  to  deprive  the  Court  of  the  power 
of  vacating  an  order  appointing  a  receiver  made  before  the  trial. 
Copper  Hill  M.  Co.  v.  Spencer^  25  Cal.  15. 
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• 

10.  PowexB  and  Duties  of  Receiver. — In  suit  for  a  dissolution 
of  a  co-partnership,  upon  application,  he  can  obtain  the  necessary  pro- 
ceedings for  procuring  a  correct  application  of  the  balance  of  a  judg- 
ment held  by  partnership  after  paying  judgment-creditor.  (Adams  v. 
Hackett,  7  Cal.  187.)  Where  he  is  authorized  by  the  Court  to  prose- 
cute suits  for  the  recovery  of  assets,  he  is  entitled  to  a  credit  for  the 
amount  expended  in  their  prosecution;  (Adams  v,  Hackett,  7  CaL  187;) 
and  may  employ  counsel  for  this  purpose.  (Adams  v.  Woods,  8  Cal. 
315.)  All  reasonable  and  proper  expenses  incident  to  the  receivership 
should  be  allowed.  (Adams  v.  Haskell,  6  Cal.  475.)  Generally,  a 
receiver  caa  pay  out  nothing  without  an  order  of  the  Court;  but  there 
are  exceptions  to  this  rule,  nor  will  he  .be  denied  reimbursements  in 
every  case  where  he  neglects  to  obtain  such  order,  especially  in  equity 
courts.  (Adams  v.  Woods,  15  CaL  207,)  Nor  will  it  be  presumed 
that  the  receiver  has  transcended  his  duties  and  taken  possession  of 
property  to  which  he  is  not  entitled.  (Whitney  v.  Buckman,  26  Cal. 
451.)  As  to  the  powers  and  duties  of  receivers  in  actions  concerning 
mining  claims,  see  CaL  Pr.  Act,  §  652. 


11.  When  Appointed. — ^A  receiver  may  be  appointed:  First, 
Before  judgment,  provisionally,  on  the  application  of  either  party,  when 
he  establishes  2,  prima  facie  right  to  the  property,  or  to  an  interest  in  the 
property,  which  is  the  subject  of  the  action,  and  in  the  possession  of  an 
adverse  party,  and  the  property  or  its  rents  and  profits  are  in  danger  of 
being  lost  or  materially  injured  or  impaired.  Second,  After  judgment, 
to  dispose  of  the  property  according  to  the  judgment,  or  to  preserve  it 
pending  appeal.  So,  in  an  action  to  recover  possession  of  real  estate,  and 
while  a  motion  for  new  trial  is  pending,  if  the  facts  in  the  case  are  such 
as  warrant  it.  (Whitney  v.  Buckman,  26  CaL  451.)  As,  if  defendant 
is  receiving,  monthly,  large  sums  of  money  from  the  sale  of  waters  of 
mineral  springs  on  the  land,  and  is  insolvent.  {Id.)  Or,  in  case  of  a 
mining  claim,  where  defendant  remains  in  possession  working  the 
claim,  and  is  insolvent.  (Hill  v.  Taylor,  22  CaL  191.)  In  proceed- 
ings supplementary  to  execution,  the  Court  may  appoint  when  it  has 
all  the  parties  before  it.  (Hathaway  v.  Brady,  26  CaL  586.)  And, 
Third,  In  such  other  cases  as  are  in  accordance  with  the  practice  of 
courts  of  equity  jurisdiction.  (CaL  Pr.  Act,  §  143.)  If  notice  is 
given  of  an  application  for  an  injunction,  the  judge  on  the  hearing  may 
appoint  a  receiver,  if  the  facts  make  out  a  proper  case.  Whitney  v. 
Buckman,  26  CaL  451. 


844  SPECIAL  PROCEEDINGS. 

• 

12.  When  not  Appointed. — ^A  court  of  equity  has  no  jurisdic- 
tion over  corporations  for  the  purpose  of  restraining  their  operations 
or  winding  up  their  concerns,  and  such  courts  cannot  appoint  a  receiver 
and  decree  a  sale  of  the  property  and  a  settlement  of  the  affairs  of  the 
corporation.  (Neall  v.  Hill,  16  Cal,  148.)  So,  a  receiver  will  not  be 
appointed  where  the  equities  are  fully  denied  by  the  answer.  T^®  with- 
drawal of  property  from  the  hands  of  one  intimately  acquainted  with 
all  the  affairs  of  the  concern,  and  placing  it  in  the  hands  of  another, 
who  may  not  be  equally  competent  to  manage  the  business,  will  not 
justify  the  appointment  of  a  receiver.  (Williams  r.  Monroe,  3  Cal. 
385. )  In  a  foreclosure  suit,  the  plaintiff  has  no  right  to  haye  a  receiver 
'of  rents  and  profits  of  the  nuortgaged  property  appointed  pending  the 
litigation.    Guy  v.  Ide,  6  Cal.  loi, 

13.  Wlio  may  Api>oint. — ^A  receiver  may  be  appointed  by  the 
Court  in  which  the  action  is  pending,  or  by  a  judge  thereof.  (Cal,  Pr. 
^^^y  §  1 43-)  And  by  the  Justice  of  the  Peace,  in  actions  concerning 
mining  claims.  (Cal,  Pr,  Act^  §  651.)  Courts  of  equity  have  the 
power  to  appoint  receivers,  and  to  order  them  to  take  possession 
of  the  property  in  controversy,  whether  in  the  immediate  possession  of 
the  defendant  or  his  agents,  and  in  proper  cases  to  order  the  property 
delivered  to  the  receiver.  {Ex  parte  Cohen,  5  Cal,  494.)  Under  the 
Statute,  the  County  Judge  cannot  appoint  a  receiver,  in  cases  in  the 
District  Courts,  at  least  not  as  distinct  from  the  injunction.  Ran- 
thrauffz'.  Kresz,  13  Cal.  639. 


CHAPTER  VII. 

PROCEEDINGS   ON   OFFER   TO   COMPROMISE, 

I  •  The  defendant  may,  at  any  time  before  the  trial 
or  judgment,  serve  upon  the  plaintiff  an  offer  to  allow 
judgment  to  be  taken  against  him  for  the  sum'or  property, 
or  to  the  effect  therein  specified.  If  the  plaintiff  accept 
the  offer,  and  give  notice  thereof  within  five  days,  he 
may  file  the  summons,  complaint  and  offer,  with  an  affi- 
davit of  notice  of  acceptance,  and  the  Clerk  shall  there- 
upon enter  judgment  accordingly.  If  the  notice  of 
acceptance  be  not  given,  the  offer  shall  be  deemed 
withUrawn,  and  shall  not  be  given  in  evidence,  and  if  the 
plaintiff  fail  to  obtain  a  more  favorable  judgment,  he 
shall  not  recover  costs,  but  shall  pay  the  defendants 
costs    from    the  time   of   the  offer.      Cal.  Pr.  Act^ 

§  390- 

2.  If  judgment  is  entered  upon  the  ^^^«^^/and  by 
its  authority,  then  the  amount  acknowledged  would  have 
been  the  sum  of  the  judgment;  but  where,  upon  com- 
plaint and  answer  denying  ,the  allegations  thereof, 
the  acknowledgement  issued  as  evidence,  interest  may 
be  given  by  way  of  damages.  (Hirschfield  v.  Franklin, 
6  CaL  607.)  A  cognovit  is  good  as  an  admission  in 
pais  after  answer  is  filed.     Id. 

3.  The  true  meaning  of  the  Statute  {Practice  Act^ 
§  390)  authorizing  the  Clerk  to  enter  judgment  upon 
an  offer  on  the  part  of  defendant  to  suffer  judgment 


846  SPECIAL   PROCEEDINQS, 

for  a  specified  sum,  etc.,  is  that  he  can  enter  judgement 
only  when  the  offer  is  made  after  action  is  brought  by 
the  filing  of  the  complaint,  and  while  pending,  and 
where  a  party  hands  to  the  Clerk  the  complaint,  offer 
of  judgment,  and  notice  of  acceptance  of  the  offer,  at 
the  same  time,  and  thereupon  the  Clerk  enters  judg- 
ment, it  is  void.     Crane  v.  Hirschfelder,  17  Ccd.  582. 

4.  If  the  defendant  at  any  time  before  the  trial  offer 
in  writing  to  allow  judgment  to  be  taken  against  him 
for  a  specified  sum,  the  plaintiff  may  immediately  have 
judgment  therefor,  with  the  costs  then  accured;  but  if 
he  do  not  accept  such  offer  before  the  trial,  and  EeuI  to 
recover  in  the  action  a  sum  equal  to  the  offer;  he  shall 
not  recover  costs,  but  costs  shall  be  adjudged  against 
him,  and,  if  he  recover,  deducted  from  his  recovery. 
But  the  offer  and  failure  to  accept  it  shall  not  be  given 
in  evidence  to  affect  the  recovery  otherwise  than  as  to 
costs,  as  above  provided.     CcU.  Pr.  Acty  §  596. 


CHAPTER  VIII. 

INSPECTION  OF  BOOKS,   DOCUMENTS,  ETC. 

Jfo.  1068. 

Notice  of  Motion  for  Order  of  Inspection^  etc,  of  BookSy  Documents^  etc, 
[Title. 

To  C.  D.,  defendant  in  said  action: 

Sir:  You  are  hereby  notified  that  the  plaintiff  herein 

will,  on  the  ....  day  of ,  i8  , . ,  at  lo  o'clock 

A.M.,  or  as  soon  thereafter  as  counsel  can  be  heard,  at 

the  court  room  of  said  Court,  in  the  City  Hall  at , 

in  said  county,  move  the  Court  for  an  order  that  you 

give  to  this  plaintiff  an  inspection  and  copy  of  [describe 

book,  document  or  paper],  in  your  possession  \or  under 

your  control],  containing  evidence  relating  to  the  merits 

of  this  action. 

•  E.  F., 

Attorney  for  Plaintiff. 


1.  Affidavit  to  Prove  Loss. — In  this  State,  the  testimony  may 
be  given  orally  or  offered  by  aflSdavit.  Either  course  may  be  adopted, 
and  either  course  will  avail.  (Bagley  v,  Eaton,  lo  CaL  126.)  So, 
proof  of  loss  of  an  instrument  may  be  by  the  party's  own  affidavit,  to 
lay  a  foundation  for  proving  the  contents.  But  the  affidavit  of  a  third 
person,  that  a  trunk  of  the  party  containing  his  papers  is  lost,  is  insuffi- 
cient, without  showing  that  it  contained  the  paper  in  question.  But 
this  the  party  may  show  by  his  own  oath,  (McCann  ».  Beach,  2  CaU 
25.)  An  affidavit,  showing  that  the  Surveyor-General  has  adopted  a 
rule  refusing  to  allow  the  original  to  be  taken  from  the  files,  is  a  suffi- 
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dent  predicate.  (Hensley  v.  Tarpey,  7  Cal,  288.)  An  affidavit  by  a 
par^  to  the  suit,  that  the  original  deed  is  not  in  his  possession  or  under 
his  control,  is  sufficient  to  admit  in  evidence  a  certified  copy  from  the 
Recorder's  office,  the  deed  having  been  properly  acknowledged  and 
recorded,  and  the  grantee  being  a  third  person.  (Skinker  v,  Flohr,  13 
CaL  638.)  To  introduce  evidence  of  a  writing  altered  in  a  material 
part,  the  party  may  show  that  the  alteration  was  made  by  another, . 
without  his  concurrence,  or  was  made  with  the  consent  of  the  parties 
affected  by  it,  or  otherwise  properly  or  innocently  made.  If  he  do 
that,  lie  may  give  the  writing  in  evidence,  but  not  otherwise.  CaL 
Fr.  Ac/,  §  448. 

• 

2.  Altered  Writing. — ^The  party  producing  a  writing  as  genuine, 

which  has  been  altered,  or  appears  to  have  been  altered,  after  its  exe- 
cution, in  a  part  material  to  the  question  in  dispute,  and  such  alteration 
is  not  noted  on  the  writing,  shall  account  for  the  appearance  or  altera- 
tion. {CaL  Pr,  Act,  §  448.)  Where  a  deed  is  produced,  it  is  incum- 
bent on  the  party  to  establish  by  satisfactory  evidence  that  the  alteration 
was  made  by  the  grantor  or  by  his  authority,  or  the  deed  will  be  deemed, 
for  the  purposes  of  the  action,  to  read  as  it  did  before  the  alteration  was 
made.  (Galland  v,  Jackman,  26  CaL  79.)  A  party  offering  a  promissory 
note  in  evidence  is  not  obliged,  before  the  same  is  admitted,  to  account 
for  an  erasure  appearing  upon  the  face  of  it,  unless  the  erasure  has  been 
made  or  appears  to  have  been  made  after  the  execution  of  the  instru- 
ment, and  is  on  a  part  of  the  note  which  is  material  to  the  point  in 
dispute.  (Corcoran??.  Doll,  32  CaL  82.)  So,  on  a  printed  form  of  note, 
where  the  erasure  is  made  only  as  to  the  printed  matter.   Id, 

3.  Copies  of  Records  as  Evidence. — A  copy  of  any  record, 
document,  or  paper,  in  custody  of  a  public  officer  of  this  State,  or  of 
the  United  States,  within  this  State,  certified  under  the  official  seal,  or 
verified  by  the  oath  of  such  officer  to  be  a  true,  full,  and  correct  copy 
of  the  original  in  his  custody,  may  be  read  in  evidence  in  an  action  or 
proceeding  in  the  Courts  wof  this  State,  in  the  like  manner  and  ^^ith  the 
like  effect  as  the  original  could  be  if  produced.  {CaL  Pr,  Act,  §  655; 
see  §§  448,  449.)  There  is  no  attempt  by  this  section  to  dispense  with 
the  rule  that  the  best  evidence  must  be  resorted  to  which  the  nature  of 
the  case  will  admit.  (Macy  ».  Goodwin,  6  CaL  579.)  To  entitle  a 
book  to  the  character  of  an  official  register,  it  is  not  necessary  that  it  be 
required  by  an  express  statute  to  be  kept,  nor  that  the  nature  of  the 
office  should  render  the  book  indispensable.     It  is  sufficient  that  it  is 
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directed  by  the  proper  officer  to  be  kept.  (Kybuig  v,  Perkins,  6  CaL 
674.)  It  is  well  settled  that  a  certified  copy  of  an  instrument,  duly 
recorded,  may  be  read  in  evidence,  without  proof  of  the  originals,  if  it 
be  shown  to  the  satisfaction  of  the  Court  that  the  original  is  not  under 
the  control  of  the  party.  (Hicks  v,  Coleman,  25  CaL  122;  Hurlburt  v, 
Butenop,  27  Cal.  50;  McMinn  v.  O'Connor,  Id,  238;  cited  in  Mavor  v. 
Mazeaux,  CaL  Sup,  C/.,  Oct,  7!,  1869.)  Alcaldes'  record*  are 
on  a  footing  with  other  records  kept  by  the  County  Recorder,  and  a 
certified  copy  of  an  instrument  found  therein  is  admissible  under  the 
same  circumstances  as  are  certified  copies  of  records  made  by  himself, 
upon  proof  of  the  loss  of  or  inability  of  the  party  to  produce  the 
original.  (Kyburg  v.  Perkins,  6  CaL  674;  Donner  v.  Palmer,  31  CaL 
^500;  Garwood  v,  Hastings,  CaL  Sup,  CL^JulT.,  1869;  citing  Touchard 
V,  Keyes,  21  CaL  210.)  A  sworn  copy  or  exemplification  of  instru- 
ments in  the  archives  of  the  Government  is  evidence,  and  the  originals 
ought  not  to  be  removed  from  the  government  offices.  (Gregory  v, 
McPherson,  13  CaL  574.)  Copy  of  deed,  see  Young  v,  Emerson,  18 
CaL  416. 

■ 

4.  Foreign  State  Records. — ^The  records  and  judicial  proceed- 
ings of  the  courts  of  any  other  State  of  the  United  States  may  be 
proved  or  admitted  in  the  courts  of  this  State,  by  the  attestation  of  the 
Clerk  and  the  seal  of  the  court  annexed,  if  there  be  a  seal,  together 
with  a  certificate  of  the  Judge,  Chief  Justice,  or  presiding  magistrate,  as 
the  case  may  be,  that  the  said  attestation  is  in  due  form.  (CaL  Pr.  Act., 
§  450;  Parker  v.  Williams,  7  CaL  247;  see  Dexter  v,  Paugh,  18  CaL 
372.)  The  record  of  a  judgment  of  another  State,  if  certified  in  con- 
formity with  the  Act  of  Congress,  is  admissible  in  evidence  in  this 
State,    Parke  v,  Williams,  7  CaL  247. 

5.  Foreign  Record. — A  judicial  record  of  a  foreign  country  may 
be  proved  by  the  production  of  a  copy  thereof,  certified  by  the  Clerk, 
with  the  seal  of  the  court  annexed,  if  there  be  a  clerk  and  seal;  or  by 
the  legal  keeper  of  the  record,  with  the  seal  of  his  office  annexed,  if 
there  be  a  seal,  to  be  a  true  copy  of  such  record;  together  with  a  certif- 
icate of  a  judge  of  the  Court,  that  the  person  making  the  certificate  is 
the  Clerk  of  the  Court,'  or  the  legal  keeper  of  the  record,  and  in  either 
case,  that  the  signature  is  genuine,  and  the  certificate  in  due  form ;  and  also, 
together  with  the  certificate  of  the  Minister  or  Ambassador  of  the 
United  States,  or  of  a  consul  of  the  United  States,  in  such  foreign 
country,  that  there  is  such  a  court,  specifying  generally  the  nature  of  its 

54  • 
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jurisdiction,  and  verifying  the  signature  of  the  Judge  and  Clerk,  or  other 
legal  keeper  of  the  record.  {Cal.  Pr,  Ac/,  §  451;  and  see  §  452.) 
Such  certificates  are  generally  received  2&  prima  facie  evidence  of  both 
the  character  of  the  ofificers  giving  them  and  the  genuineness  of  their 
signatures.  (Mott  v.  Smith,  16  CaL  533.)  So  of  a  certificate  of  a 
notary  public  or  United  States  consul.  (/</.)  Notaries  and  consols 
of  eveiy  grade,  whether  principal  or  inferior  notaiy,  or  Consul  Gene- 
ral, or  Vice  Consul.    Id,;  see  Ely  v,  Frisbie,  17  Cal,  250. 

6.  Judicial  Records. — ^A  judicial  record  of  this  State,  or  of  the 
United  States,  may  be  proved  by  the  production  of  the  o«ginal,  or  a 
copy  thereof,  certified  by  the  Clerk,  or  other  person  having  the  legal 
custody  thereof,  under  the  seal  of  the  Court,  to  be  a  true  copy  of  such  j 
record.     Cal,  Pr,  Act,,  §§  449,  655. 

7.  Notice  to  be  Given. — Any  court  in  which  an  action  is  pend- 
ing, or  a  judge  thereof,  or  a  county  judge,  may,  upon  notice,  order 
either  party  to  give  to  the  other,  within  a  specified  time,  an  inspection 
and  copy,  or  permission  to  take  a  copy,  of  any  book,  document,  or 
paper,  in  his  possession,  or  under  his  control,  containing  evidence 
relating  to  the  merits  of  the  action,  or  the  defense  therein.  {Cal,  Pr, 
Act,  §  446.)  As  to  form  and  sufliciency  of  notice,  consult  (Burke  v. 
Table.  Mt.  Wat  Co.,  12  CaL  403.)  Literal  accuracy  cannot  be 
expected  in  the  description  of  a  paper  in  the  possession  of  the  adverse 
party;  such  description  as  will  apprise  a  man  of  ordinary  intelligence 
of  the  document  denied  is  enough.     Id, 

8.  Order,  Ck>mplianoe. — If  compliance  with  the  order  be 
refused,  the  Court  may  exclude  the  book,  document,  or  paper  from 
being  given  in  evidence;  or  if  wanted  as  evidence  by  the  party  apply- 
ing, may  direct  the  jury  to  presume  it  to  be  such  as  he  alleges  it  to  be; 
and  the  Court  may  also  punish  the  party  refusing  for  a  contempt.  This 
section  shall  not  be  construed  to  prevent  a  party  from  compelling 
another  to  produce  books,  papers,  or  documents,  when  he  is  examined 
as  a  witness.     Cal,  Pr,  Act,  §  446. 

9.  Perpetuating  Testimony.— For  the  rule  of  proceeding  in 
the  perpetuation  of  testimony  in  California,  see  Cal,  Pr,  Act,  §§ 
437-442. 

« 

10.  Printed  Statutes. — ^Printed  copies,  in  volumes,  of  statutes, 
code,  or  other  written  law,  enacted  by  any  other  State,  Territoiy,  or 
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foreign  government,  pnrporting  or  proved  to  have  been  published  by 
the  authority  thereof,  or  proved  to  be  commonly  admitted  as  evidence 
of  the  existing  law  in  the  Courts  and  judicial  tribunals  of  such  State, 
Territory,  or  government,  shall  be  admitted  by  the  courts  and  officers 
of  this  Stat&,  on  all  occasions,  as  presumptive  evidence  of  such  laws. 
Col.  Pr,  Act,  §  453. 

11.  Seal,  Impressloii  of. — ^A  seal  of  a  court  or  public  office 
may  be  impressed  with  wax,  wafer,  or  any  other  substance,  and  then 
attached  to  the  original  or  a  copy  thereof,  or  it  may  be  impressed  on 
the  paper  alone.  {CaL  Pr,  Act,  §  454;  Connelly  v,  Goodwin,  5  Cal, 
320.)  A  scrawl,  with  "L.S,"  written  within,  is  sufficient.  (Hastings 
V,  Vaughn,  3  CiiL  315.)  See,  as  to  certified  copy  of  deed,  Jones  v. 
Martin,  16  Cal,  166;  see,  also.  Downer  v.  Palmer,  31  CaL  500;  and 
cases  there  cited. 

12.  Secondary  Evidence — ^Lost  Papers.-— ^here  shall  be  no 
evidence  of  the  contents  of  a  writing,  other  than  the  writing  itself, 
except,  First,  When  the  original  has  been  lost  or  destroyed;  in  which 
case  proof  of  the  loss  or  destruction  shall  first  be  made.  {CaL  Pr. 
Act,  §  447,  Subd.  i;  Bagley  v.  Admr.  of  Mickle,  9  CaL  430;  Grass 
Valley  Quartz  Min.  Co.  v,  Stackhouse,  6  CaL  413;  Bagley  v,  Eaton, 
10  Oil,  126;  Landis  v.  Turner,  14  CaL  575.)  The  facts  and  circum- 
stances of  the  destruction  must  be  shown.  (Bagley  v,  Admr  of  Mc- 
Mickle,  9  CaL  430.)  So,  in  suit  by  the  assignee  of  a  book  account,  the 
assignor  is  a  competent  witness  to  prove  to  the  Court  the  loss  of  the 
book  of  original  entries,  as  a  preliminary  to  the  introduction  of  second- 
ary evidence  of  its  contents.  (Caulfield  v.  Sanders,  17  CaL  569.)  As 
to  parol  evidence  to  prove  contents  of  instruments  destroyed  by  fire, 
(Collier  v,  Corbett,  15  CaL  183.)  So,  where  the  record  book  contain- 
ing a  judgment  has  been  destroyed  by  fire,  secondary  evidence  is 
admissible  to  establish  the  fact  of  the  existence  of  such  judgment,  and 
its  contents.  (Ames  v.  Hoy,  12  CaL  11.)  Proof  that  a  notice  upon  a 
mining  claim  has  been  torn,  and  that .  the  remaining  portion  is  (as  the 
witness  thinks)  illegible  and  defaced,  is  enough  to  introduce  a  copy  of 
it.  (Dunning  ».  Rankin,  19  CaL' 6^0,)  But  a  copy  of  a  notice  posted 
on  a  minirig  claim,  to  show  its  extent,  is  not  admissible  in  evidence,  if 
the  notice  itself  be  attainable.  (Lombardo  v,  Ferguson,  15  CaL  372.) 
The  proof  of  the  loss  of  receipts,  without  proof  of  their  genuineness, 
is  not  a  sufficient  predicate  for  the  admission  of  evidence  as  to  their 
contents;    (Reynolds  v.  Jourdan,  6  CaL  108.) .  The  plaintiff  also  made 
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oath  he  had  never  had  the  deed.  Htld^  to  be  insuflficient  to  introduce 
parol  proof  of  its  contents.  (Lawrence  v,  Fulton,  19  CaL  683.)  Where 
an  original  instrument,  proved  to  be  lost,  has  been  recorded,  it  is  error 
to  admit  parol  evidence  of  its  contents,  unless  the  failure  to  produce 
the  record  is  accounted  for.  (Brotherton  v.  Mart,  6  CaL  '488.)  To 
make  the  copy  of  an  unrecorded  deed  evidence,  the  loss  of  the  original 
being  shown,  the  testimony  of  the  subscribing  witnesses  to  the  deed,  if 
such  there  be,  should  be  had,  at  least  to  the  iact  of  the  execution  of  the 
paper,  unless  they  are  shown  to  be  without  the  jurisdiction  of  the  Court. 
Smith  V,  Brannan,  13  CaL  107. 

13.  Secondary  Evidence— PosEeESion  of  AdverEe  Party. 

— ^I'here  shall  be  no  evidence  of  the  contents  of  a  writing  other  than 
the  writing  itself,  except,  Second^  Where  the  original  is  in  possession  of 
the  party  against  whom  the  evidence  ts  offered,  and  he  fails  to  procure 
it  after  reasonable  notice.  {CaL  Pr.  Ad,  §  447,  Subd.  2.)  Where  it 
is  impossible  to  produce  the  paper  between  the  time  of  giving  the  notice 
and  the  trial,  that  fact  should  be  made  to  appear.  (Burke  v.  Table 
Mountain  Co.,  12  CaL  403.)  Parol  evidence  of  the  contents  of  a 
written  contract  between  the  alleged  husband  and  wife  to  live  together 
without  marriage  is  inadmissible,  except  after  due  notice  to  produce  the 
contract,  and  refusal  to  do  so.  (Poole  and  Wife  v.  Gerrard,  9  Col. 
593.)  Parol  proof  of  a  written  contract  and  assignment  thereof  in 
writing,  not  admissible,  so  as  to  charge  the  assignee,  without  nonce  to 
produce  the  original  or  account  for  its  loss.  Grimes  v.  Fall,  15 
CaL  6z. 

14.  Secondary  Evidence — ^Records  and  Public  Docu- 
ments.— ^There  shall  be  no  evidence  of  the  contents  of  a  writing  other 
than  the  writing  itself,  except,  Third,  When  the  original  is  a  record,  or 
other  document,  in  the  custody  of  a  public  officer.  {CaL  Pr,  Act,  § 
447,  Subd.  3.)  Certified  copies  of  grants  made  by  the  Suneyor- 
General  of  the  United  States  are  inadmissible  in  evidence  unless  the 
absence  of  the  original  is  accounted  for.  (Hensley  v,  Tarpey,  7  CaL 
288;  Natoma  WaL  and  Min.  Co.  v,  Clarkin,  14  CaL  544.)  The 
expedimte,  consisting  of  the  petition,  plot,  reference,  report,  act  of  con- 
cession, approval,  grant,  etc.,  filed  in  the  archives  of  the  ]\Texican 
Government,  is  as  much  an  original  document  as  the  grant  delivered 
to  the  grantee.  (Gregoiy  v,  McPherson,  13  CaL  562.)  Where,  to  suit 
for  goods  sold  and  delivered,  defendant  pleads  his  discharge  in  insolv- 
ency: Held,  that  in  support  of  his  plea  he  can  offer  in  evidence  certified 
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copies  of  the  decree,  and  of  each  of  the  papers  composing  the  record 
of  the  insolvent  proceedings,  separately;  and  that  these  papers  need  not 
all  be  attached  together,  and  the  whole  certified  as  one  record.  (Glad- 
stone V,  Davidson,  18  CaL  41. 

15.  Secondary  Evidence — ^Made  by  Statute. — ^There  shall 
be  ^o  evidence  of  the  contents  of  a  writing  other  than  the  writing 
itself,  except,  Fourth,  When  the  original  has  been  recorded,  and  acertified 
copy  of  the  record  is  made  evidence  by  statute.  [CaL  Pr.  Act,  §  447, 
Sudb.  4;  McMinn  v.  O'Connor,.  27  CaL  238.)  The  Act  of  1851,  Section 
twenty-first,  gives  to  papers  properly  recorded  the  like  effect  as  originals, 
but  it  does  not  dispense  with  proof  of  execution.  (Powell's  Heirs  v, 
Hendricks,  3  CaL  427,)  Nor  does  it  dispense  with  the  production  of 
the  originals,  if  they  can  be  obtained;  it  merely  fixes  the  value  of  the 
copy  as  evidence,  when  it  is  necessary  to  be  introduced,  from  the  loss 
of  the  original.  (Mace  ».  Goodwin,  6  Cat,  579;  McMinn  v.  O'Connor, 
27  CaL  238.)  A  recorder  need  not  transcribe  the  notarial  seal  to  the 
acknowledgment  of  a  deed  where  the  certificate  states  that  the  seal  was 
afiixed.  (Jones  v,  Martin,  16  Cat,  165.)  A  power  of  attorney,  not 
affecting  real  estate,  is  not  required  to  be  recorded.  (Stevens  v,  Irwin, 
12  CaL  306.)  A  party  claiming  title  under  a  deed  duly  acknowledged 
is  entitled  to  have  a  certified  copy  of  the  record  of  the^same  received 
in  evidence,  upon  making  statute  proof  that  he  never  had  control  of 
the  original,  and  that  it  is  not  in  his  power  or  control.  (Hurlburt  v, 
Butenop,  27  Cat,  50.)  Or  that  they  are  lost.  Hicks  v,  Coleman,  25 
Cal,  129. 

16.  Secondary  Evidence — ^Numerous  Accounts. — There 
shall  be  no  evidence  of  the  contents  of  a  writing  other  than  the  writing 
itself,  except.  Fifth,  When  the  original  consists  of  numerous  accounts 
or  other  documents,  which  cannot  be  examined  in  court  without. great 
loss  of  t^me,  and  the  evidence  sought  from  them  is  only  the  general 
result  of  the  whole.     Cal,  Pr,  Act,  §  447,  Subd.  5. 


CHAPTER  IX.  ^ 

SUBMITTING   CONTROVERSY  WITHOUT  ACTION. 

1.  Parties  to  a  question  in  difference  which  might 
be  the  subject  of  a  civil  action,  may,  without  action, 
agree  upon  a  case  containing  the  facts  upon  which  the 
controversy  depends,  and  present  a  submission  of  the 
same  to  any  court  which  should  have  jurisdiction  if  an 
action  had  been  brought.     CaL  Pr.  Act^  §  377* 

2.  Judgment  shall  be  entered  in  the  Judgment  Book 
as  in  other  cases,  but  without  costs  for  any  proceeding 
prior  to  the  trial.  The  case,  the  submission,  and  a  copy 
of  the  judgment  shall  constitute  the  judgment  roll. 
{CaL  Pr.  Acty  §  378.)  And  may  be  enforced  in  the 
same  manner  as  if  it  had  been  rendered  in  an  action. 
Col.  Pr.  Act,  §  379. 

3.  Appeals  may  be  taken  from*  judgments  in  these 
as  in  other  cases.  {Cal.  Pr.  Act,  §  379.)  Where, 
instead  of  this  affidavit,  the  record  only  showed  an 
allegation  in  the  agreed  statement  on  appeal  that  the 
cause  was  heard  in  the  court  below  on  an  agreed  state- 
ment of  facts,  and  the  affidavit  of  the  defendant  that  the 
controversy  was  real,  the  appeal  was  dismissed.  (Mel- 
lois  V.  Chaine,  20  CaL  679.)  Where  an  appeal  is  taken 
from  a  decision  of  the  Justice's  Court  in  such  a  case, 
the  transcript  on  appeal  must  contain  a  copy  of  the 
affidavit  required  by  the  same  section,  showing  the 
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reality  of  the  controversy  and  good  faith  of  the  proceed- 
ing.    Mellois  V.  Chaine,  20  Cal.  679, 

4.  Proceedings. — ^Where  the  parties  to  a  controversy  make  an 
agreed  case,  under  the  three  hundred  and  seventy-seventh  section  of 
the  Practice  Act,  which  is  submitted  for  decision  to  the  District  Court, 
the  consideration  of  the  Court  is  restricted  to  the  facts  submitted  in  the 
case.  (Crandall  v,  Amador  County,  20  Cal,  72.)  Where  the  plaintiff 
claimed  that  defendant  was  indebted  to  him,  and,  under  the  section 
above  referred  to,  a  case  was  made  and  submitted  stating  the  facts 
agreed  upon  •between  the  parties,  upon  which  the  District  Court 
decided  that  plaintiff's  demand  was  not  established  without  proof 
or  other  additional  facts:  Held,  that  it  was  error  for  the  Court, 
instead  of  rendering  judgment  for  the  defendant,  to  make  an  order 
based  upon  the  supposition  that  plaintiff  established  such  other  facts. 
Id, 


CHAPTER  X. 


TAKING   DEPOSITIONS. 


I .  The  testimony  of  a  witness,  in  this  State,  may  be 
taken  by  deposition,  in  an  action,  at  any  time  after  the 
service  of  the  summons  or  the  appearance  of  the  defend 
ant;  and  in  a  special  proceeding,  after  a  question  of  fact 
has  arisen  therein,  in  the  following  cases:  First,  When 
the  witness  is  a  party  to  the  action  or  proceeding,  or  a 
person  for  whose  immediate  benefit  the  action  or  pro- 
ceeding is  prosecuted  or  defended;  Second,  When  the 
witness  resides  out  of  the  county  in  which  his  testi- 
mony is  to  be  used;  Third,  When  the  witness  is  about 
to  leave  the  county  where  the  action  is  to  be  tried,  and 
will  probably  continue  absent  when  the  testimony  is 
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required;  Fourth^  When  the  witness,  otherwise  liable 
to  attend  the  trial,  is  nevertheless  too  infirm  to  attend. 
Cal.  Pr.  Acty  §  428. 

2.  Taking  testimony  by  depositions  is  in  derogation 
of  the  common  law,  and  must  only  be  done  by  the 
proper  officer,  and  every  requirement  of  law  must  be 
complied  with.  (McCann  v.  Beach,'  2  CaL  25.)  All 
the  requisitions  of  the  Statute,  in  relation  to  the  taking 
of  depositions,  must  be  strictly  complied  widi;  and  this 
must  appear  upon  the  deposition,  to  entitle  it  to  admis- 
sion. (Dye  V.  Bailey,  2  Cal.  383.)  The  testimony  of 
a  party  to  an  action  may  be  taken  by  deposition,  if  he 
resides  out  of  thecounty  in  which  his  testimony  is  to  be 
used,  although  he  resides  within  less  than  thirty  miles 
of  the  place  of  trial.     Skidmore  v.  Taylor,  29  CaL  619. 

8.  Before  "^hoxn  Made. — Depositions  in  this  State  may  be 
taken  before  any  judge  or  clerk,  or  any  justice  of  the  peace  or  notary 
public.  {CaL  Pr,  Act,  §  429.)  So  of  affidavits  to  be  used  in  this 
State.  (Id.  424;  McCann  v.  Beach,  2  CaL  32.)  An  affidavit  taken  in 
another  State  of  the  United  States,  to  be  used  in  this  State,  shall  be 
taken  before  a  commissioner  appointed  by  the  Governor  of  this  State 
to  take  affidavits  and  depositions  in  such  other  State,  or  before  a  judge 
of  a  court  of  record  having  a  seal.  {CaL  Pr,  Act,  §  425.)  •  Any  affi- 
davit taken  in  a  foreign  country,  to  be  used  in  this  State,  shall  be  taken 
before  an  ambassador,  minister  or  consul  of  the  United  States,  or  before 
any  judge  of  £C  court  of  record  having  a  seal,  in  such  foreign  country. 
CaL  Pr.  Act,  §  426. 

4.  Competency  of  Witness. — To  make  the  testimony  of  a 
witness  admissible,  he  must  be  competent  at  the  time  of  taking  depo- 
sition. It«  is  the  effect  of  the  interest  on  the  witness  at  the  time  his 
testimony  is  taken  that  disqualifies  him.  (Kimball  v.  Gearhart,  12  CaL 
27.)  Where  the  parties  stipulated  that  a  deposition,  which  had  been 
taken  in  another  action,  should  be  used  on  the  trial,  "with  the  same 
force  and  effi^t,  subject  to  the  same  exceptions,  as  if  taken  in  this  case:" 
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Held^  that  the  stipulation  was  a  waiver  of  any  objections  to  the  compe- 
tency of  the  witness.     Brooks  v,  Crosby,  22  Cal.  42. 

5.  Diligence. — Diligence  must  be  used  in  applying  for  a  commis- 
sion. (Pierson  v,  Holbrook,  .2  CaL  598.)  Where  a  party  applied  for 
a  continuance  to  enable  him  to  take  the  deposition  of  an  absent  witness, 
and  the  proof  which  was  designed  to  be  obtained  would  constitute  no 
defense  to  the  plaintiff's  claim,  the  application  was  propCTly  rejected. 
(Hawley  v.  Stirling,  2  CaL  470.)  A  party  is  bound  to  know  the  ma- 
teriality of  testimony,  except  in  case  of  surprise  at  the' trial.  Barry  v, 
Metzler,  7  CaL  418. 

6.  Ho'W  Taken. — As  to  how  depositions  must  be  taken,  see  ((CaL 
Pr,  Act,  §  430.)  Where  a  deposition  is  taken  ex  parte,  though  after 
notice,  and  the  witness  is  therefore  not  subjected  to  a  cross-examina- 
tion, the  language  used  by  him  will  be  suspiciously  regarded,  and  only 
a  veiy  literal  interpretation  given  to  it.  (Spring  v.  Hill,  6  CaL  17.) 
A  party  who  appears  at  the  taking  of  a  deposition,  and  examines  the 
witness,  without  objecting  to  his  competency,  cannot  afterwards  inter- 
pose that  objection.     Brooks  v,  Crosby,  22  Cal,  42. 

7.  When  Admissible. — When  the  deposition  of  a  witness  is 
taken,  objections  to  his  competency  must  be  taken  at  the  time,  and  not 
reserved  till  the  trial,  or  they  will  be  deemed  waived.  (Jones  v.  Love, 
9  CaL  68.)  A  deposition  of  one  of  the  defendants,  introduced  by 
plaintiff  on  trial,  may  be  introduced  by  the  defendants  on  a  new  trial. 
(Turner  v.  Mcllhaney,  8  CaL  575.)  The  deposition  of  a  surveyor 
who  ran  the  boundary  line  of  a  grant,  taken  in  one  action,  is  admissible 
in  another  action,  between  different  parties,  as  hearsay  evidence  upon 
the  location  of  such  lines,  after  his  death.  Hence,  the  deposition  of  Vi- 
oget,  as  to  the  position  of  the  Southern  boundary  of  the  Sutter  grant, 
offered  in  connection  with  the  map  drawn  by  hiifa,  is  admissible  as 
a  hearsay  evidence,  though  taken  in  another  action  between  different 
parties.     Morton  v,  Folger,  15  Cal,  275. 


858  SPECIAI#  PROCEEDINGS. 


JSTo.  1069. 

AffidavU  for  Examination  of  WUntss. 

State  of ,  ^ 

County  of J  ss. 

A.B.,  being  duly  sworn,  deposes  and  says: 

I.-  I  am  the  plaintiff  in  the  above  entitled  action. 

.II.  The  summons  in  said  action  has  been  served; 
P:  Q.  is  a  witness  material  and  necessary  for  me  on  the 
trial  of  said  action,  without  the  benefit  of  whose  testi- 
mony I  cannot  safely  proceed  to  trial;  said  witness  re- 
sides  in   the    County  of    ........  aind   is 

about  to  leave  said ^County,  where  said  action 

is  pending  and  is  to  be  tried,  and  will  probably  con- 
tinue absent  when  his  testimony  is  required. 

III.  I  am  informed  and  verily  believe  that  it  is  the 

intention  of  said  witness  to  depart  from  said 

County,  on  the day  of ,  18 . . ;  I  was  not 

aware  of  his  intended  departure  in  time  to  give  five 
days'  notice  of  the  time  and  place  of  taking  his  deposi- 
tion; and  the  attorneys  for  the  said  defendant  reside  at 

.........  in  said  County. 

[Signature.] 
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JVO.    1070. 
Affidavit  on  Motion  for  Commission  to  Examine  Witness  out  of  State, 
[Title.] 


:] 


State  of 

County  of J  ss. 

A.  B.,  the  [plaintiff]  in  the  above  entitled  action, 
being  duly  sworn,  deposes  and  says: 

That  the  summons  in  the  said  action  has  been 
served,  and  that  P.Q.  is  a  witness  material  and  neces- 
sary for  the  said  [plaintiff]  on  the  trial  of  the  said  ac- 
tion, without  the  benefit  of  whose  testimony  the  said 
[plaintiff]  cannot  safely  proceed  to  trial;  that  said  wit- 
ness resides  in  the  City  of  [New  York,  in  the  County  of 
New  York,  in  the  State  of  New  York],  and  is  out  of 
this  State,  and  will  continue  absent  when  his  testimony 

is  required. 

[Signature.] 
\JuraL\ 


8.  By  Whom  Made. — ^This  affidavit  may  be  made  by  any  per- 
son acquinted  with  the  facts,  if  no  stay  of  proceedings  is  desired.  (De 
Mar  V.  Van  Zandt,  2  Johns.  Cas,  69. )  But  if  otherwise,  it  will  be 
better  that  the  affidavit  should  be  made  by  the  applicant,  or  an  excuse 
given  for  its  not  being  so  made.     See  Eaton  v.  North,  7  Barb,  631. 

9.  What  it  Must  Show.— The  affidavit  must  show  that  an  is- 
sue of  the  fact  has  been  joined.  (Allen  v,  Hendree,  6  Cow,  400.)  It 
is  not  necessary  to  §tate  what  facts  are  expected  to  be  proved  by  the 
witness.  (Eaton  v.  North,  7  Barb,  631.)  As  to  the  materiality  of  the 
witness,  {Id,)  And  advice  of  counsel  as  to  the  same.  (Lansing  v. 
Mickles;  Beall  v.  Day,  7  Wend,  513;  Eaton  v.  North,  7  Barb,  631.) 
That  witness  is  absent  and  will  continue  absent  must  be  stated.  (Pooler 
V,  Maples^  i  Wend,  65.)    As  to  requisites  of  affidavit  under  the  New 
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York  Practice,  see  Seymour  z>.  Strong,  19  Wetid.  98;  Eaton  ».  North, 
7  Barb,  631 ;  Franklin  v.  U.S.  Ins.  Co.,  2  Johns,  27;  Meech  v.  Calk- 
ins, 4  ZTi//,  534;  VVame  v.  Harvey,  9  Wend,  444;  Bracket  v,  Dudley, 
I  Qnv,  209. 


Notice  of  Taking  Deposition  of  Witness^  and  Time  and  Place  of 

Examination^  with  Copy  of  Affidavit, 

ITlTLE.] 

You  will  please  take  notice,  that  the  depositions  of 
L.M.  and  N.O.,  on  behalf  of  the  plaintiffs  in  the  above 
entitled  action,  to  be  used  on  the  trial  thereof,  will  be 
taken   before  P.Q.,    a   notary   public   in   and   for   the 

County  of ,  in  the  State  of  California,  at  his 

office  in  the  City  of ,  County  of ,  on 

the  ....  day  of a.d.  18 . . ,  between  the  hours 

of  9  A.M.  and  5  P.M.  of  that  day;  and  if  not  completed 
on  that  day,  the  taking  thereof  will  be  continued  from 
day  to  day  successively  thereafter,  and  over  Sundays, 
at  the  same  place,  until  completed. 

And  you  will  further  take  notice  that  the  annexed  is 
a  copy  of  an  affidavit  of  S.T.,  one  of  the  said  plaintiffs, 
showing  that  the  case  is  one  mentioned  in  Section  428 
of  the  Act  to  Regulate  Proceedings  in  Civil  Cases  in 
the  Courts  of  Justice  of  this  State. 

[Date.]  Attorney  for  Plaintiffs. 


10.  Notice. — ^The  party  desiring  to  make  a  deposition  must  serve 
on  the  adverse  party  a  previous  notice  of  the  time  and  place  of  exam- 
ination, together  with  the  copy  of  an  affidavit  showing  that  the  case  is 
one  mentioned  in  Section  428.  Such  notice  may  be  served  on  the 
Clerk  of  the  Court  at  any  time  within  the  forty  days  immediately  after 
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k 

the  service  of  summons  by  publication,  and  at  any  time  after,  when  the 
defendant  has  not  appeared.  Such  notice  shall  be,  at  least,  five  days, 
and  in  addition,  one  day  for  every  twenty-five  miles  of  the  distance  of 
the  place  of  examination  from  the  residence  of  the  person  to  whom  the  • 
notice  is  given,  unless,  for  a  cause  shown,  a  judge,  by  order,  prescribe  a 
shorter  time.  When  a  shorter  time  is  prescribed,  a  copy  of  the  order 
shall  be  served  with  the  notice.  {Cal.  Pr,  Act^  §  429.)  Notice  of 
time  and  place  having  been  given,  it  is  a  matter  of  small  importance^ 
who  took  the  deposition,  particularly  in  view  of  the  inconvenience  and 
delay  which  would  result  from  a  different  rule.  (Williams  v.  Chad- 
bourne,  6  Cal.  559.)  A  slight  error  in  the  tide  of  a  cause,  where  there 
is  no  other  suit  pending  between  the  parties,  will  not  invalidate  the 
notice.     Mills  v.  Dunlap,  3  Cal,  94- 

11.  Proof  of  Notice. — ^Proof  of  notice  to  take  a  deposition,  where 
the  written  notice  was  defective,  was  held  good  when  made  by  parol, 
and  which  conforms  substantially  to  the  Statute.  Mills  v,  Dunlap,  3 
Cal,  94. 

12.  Waiver  of  Otgeotions. — ^An  appearance  at  the  time  and 
place,  and  cross-examining  the  witness,  waives  whatever  objection  may 
be  had  because  the  notice  is  too  short.    Jones  v.  Love,  9  Cal.  68. 


JVo.  1072. 

Notice  of  MoHon  for  Commission  to  Examine   Witness  out  of  State. 

[Title.] 

• 

The  defendant  and  his  attorney  will  please  take 
notice  that  upon  tjie  within  affidavit,  and  upon  the  com- 
plaint and  the  papers  filed  in  the  above  entitled  action, 
I  shall  move  this  honorable  Court,  at  the  Court  Room 

thereof,  in  the    .' County  of ,  on  the 

....  day  of ,  A.D.  18.  . ,  at  the  opening  of  the 

court  on  that  day,  or  as  soon  thereafter  as  counsel  can 
be  heard,  that  a  commission  issue  out  of  and  under  the 
seal  of  this  honorable  Court,  to  take  the  testimony  of 
F.G.,  a  witness  residing  out  of  this  State,  directed  to 
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some  proper  person  residing  at  the-City  of , 

in  the  State  of ,  then  and  there  to  be  selected 

and  appointed  by  the  Judge  of  this  Court. 

E.  R, 

[Date.]  Aitormy  for  Plaintiff, 

18.  Motion  to  Take  Deposition. — ^The  decision  of  such  mo- 
tion rests  in  the  sound  discretion  of  the  Court,  who  must  decide  upon 
die  sufficiency  or  otherwise,  of  the  grounds  upon  which  such  motion  is 
made.  (Mills  v,  Dunlap,  3  CaL  94. )  Proof  of  a  notice  to  take  a  de- 
position, where  the  written  notice  was  defective,  was  held  good,  when 
made  by  parol,  and  conforming  substantially  to  the  Statute,.     Id, 

J^o.  1073. 

Siipulation  thai  Deposition  of  Witness  may  he  Taken  in  this   State  to 

he  Used  on  the    Trial, 
[Title.] 

It  is  hereby  stipulated  that  the  deposition  of  R.S., 
a  witness  on  behalf  of  the  [plaintiff]  in  the  above  en- 
titled action,  may  be  taken  before  T.U.,  a  notary  public 
[or  any  other  officer  or  person  agreed  upon']  in  and  for  the 

County  of   ,  in  this  State,  at  his  of- 
fice  in   said   County,  on    the    day  of 

,  18. .,  between  the  hours  of  . . .   a.m.,  and. . . 

P.M.  of  that  day,  and  if  not  completed  on  that  day,  may 
be  continued  from  day  to  day  thereafter,  and  over  Sun- 
days, at  the  same  place,  until  completed.  And  when 
so  taken,  the  said  deposition  may  be  used  on  the  trial 
of  said  action,  subject  to  the  same  objections  (except 
as  to  the  form  of  interrogatories),  as  if  the  said  witness 
were  there  personally  present  and  testifying  therein. 

G.  H. 

[Date.]  Attorney  for  the  Defendant. 
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:n'o.  1074. 

Order  for  ExammaHon  of  Wihuss. 


State  of  . 
County  of 


:) 


Good  cause  being  shown  to  me  therefor,  by  the  fore- 
going affidavit,  it  is  ordered,  that  the  deposition  and 
testimony  of  the  witness  therein  named  be  taken  before 

L.M.,  a  notary  public  in  and  for  the County 

of ,  in  the  State  of ,  at  his  office  in 

the  Town  of ,  in  said County  of , 

on  the day  of ,  a.d.  i8  . . ,  at o'clock 

in  the  forenoon  of  that  day;  and  that  a  copy  of  said 
affidavit,  and  of  this  order,  be  served  on  the  defendant 
or  his  attorneys  three  days  previous  to  the  last  men- 
tioned day. 

N.  O., 

Judge  0/  the Judicial  District, 

[Date.] 

14.  Order  should  State.— Order  of  Court  to  take  testimony  by 
deposition  should  specify  the  notice  to  be  given  to  the  adverse  party. 
A  deposition  taken  upon  an  order  without  such  specification,  where  the 
opposite  party  has  not  had  reasonable  notice,  ought  not  to  be  read  in 
evidence.    Ellis  v,  Jaszynsky,  5  CaL  444. 

JVo.  1075. 

Order  for  Commission  to  Tah  Testimony. 
[Title.] 

Upon  reading  and  filling  the  affidavit  of  A.B.,  and 
upon  the  files,  papers,  and  records  in  this  action,  and   ^ 
due  proof  of  service  of  notice  of  motion  having  been 
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made  and  filed,  on  motion  of  G.H.,  Esq.,  attorney  for 
the  defendant  in  said  action: 

It  is  ordered,  that  a  commission  issue  out  of  and 
under  the  seal  of  this  Court,  directed  to  J.K.,  a  person 
agreed  upon  between  the  parties,  residing  at  the  City 

of ,  County    of ,  in    the    State    of 

,  to  take  the  testimony  of  P.Q.,  residing  at 

the  same  place,  as  a  witness  on  behalf  of  the  defendant, 
upon  such  proper  interrogatories,  direct  and  cross,  as 
the  respective  parties  may  prepare,  to  be  settled,  if  the 
parties  shall  disagree  as  to  their  form,  by  the   Hon. 

Judge  6f  this  Court,  on  the  ....  day  of 1  18 . . , 

at  ....  o'clock  in  the  ....  noon,  at  the  court  room  of 
this  Court. 

I,  W.L.,  Clerk  of  the  District  Court  of  the 

Judicial  District  of  the  State  of ,  in  and  for  the 

County  of ,  do  hereby  certify  that 

the  foregoing  is  a  full,  true,  and.  correct  copy  of  an 
order  made  in  the  above  entitled  action,  on  the  date 
mentioned  in  the  caption  thereof. 

In  witness  whereof,  I  have  hereunto  set  my  hand  and 

the  seal  of  the  said  Court,  this  ....  day  of , 

18... 

W.  L., 

Clerk. 

By  J.  v.. 

Deputy  CkrJL 


15.  Commission,  "g^hat  to  Contain. — In  general,  witnesses 
to  be  examined  ijnder  a  commission  must  be  named  in  it.  (Wright  v, 
Jessup,  3  Duer,  642;  Forrest  v,  Forrest,  3  Bosw,  661;  9  Add.  Pr.  289.) 
Where  the  names  are  not  known  to  the  party,  if  they  are  sufficiently 
%  described,  and  their  evidence  is  shown  to  be  material,  the  commission 
may  be  issued  describing  them.     (Shafer  v,  Wilcox,  2  Hail,  502.)    As 


TAKING   DEPOSITIONS.  865 

to  the  effect  of  a  misnomer,  compare  (Hayes  v.  Phelps,  i  Sand/,  64; 
Keeler  v.  Vanderpool,  i  Code  R,  (N.S.)  289;  Brown  v,  Southworth, 
^  Paige,  351;  Blachett  v,  Laimbeer,  i  Sand/.  Ch.  366.)  The  want 
of  a  seal  is  a  fatal  defect.  Ford  v.  Williams,  2^  N.Y,  359;  Tracy  v. 
Suydam,  30  Barb,  1 10;  Whitney  v,  Wyncoop,  4  Abb.  Pr,  370. 

16.  Oross-InteTrogatorles. — ^The  adverse  party  may  prepare 
cross-interrogatories,  a  copy  of  which  should  be  served  two  days  be- 
fore the  settlement,     i  Burr.  Pr.  443. 

17.  XnterrogatorleSy  Settlements  of. — The  interrogatories 
must  be  settled  by  the  Judge,  and  his  allowance  be  indorsed  upon  the 
commission,  under  the  New  York  practice.  As  to  the  practice  therein, 
consult  (2  Rev.  Siat.  0/  N.Y.  394.)  As  to  the  practice  of  settlement 
under  the  California  practice,  and  that  examination  may  be  without  in- 
terrogatories, consult  (Cal.  Pr.  Act,  §  434.)  Documents  to  be  identi- 
fied by  the  witness,  or  copies  of  them,  may  be  annexed  to  the  interrog- 
atories. (Commercial  Bank  v.  Union  Bank,  11  N.V.  203.)  And  it  is  not 
essential  that  the  originals  should  be  thus  attached.  (Id.)  Nor  can  either 
party  be  compelled  to  surrender  an  original  document  for  this  purpose. 
Butlers.  Lee,  32  Barb.  75;  S.C,  19  How.  Pr.  383. 

18.  Issuance  of  Ctommisfrion. — If  a  commission  to  take  the 
deposition  of  a  witness  out  of  the  State  is  issued  on  the  application  of 
one  party  without  consent  of  the  other,  to  a  person  who  is  not  a  judge 
or  justice  of  the  peace  or  a  commissioner  appointed  by  the  Governor 
of  this  State,  and  the  party  who  does  not  consent,  after  the  appoint- 
ment, files  cross-interrogatories,  and  stipulates  as  to  the  manner  in 
which  the  deposition  shall  be  returned,  he  is  estopped  from  saying  that 
the  commissioner  was  improperly  appointed.  (Crowther  v.  Rowland- 
son,  27  Cal  383.)  If  the  parties  stipulate  that  a  commissioner  may 
take  a  deposition  upon  written  interrogatories,  and  the  stipulation  says 
nothing  about  the  day  the  same  may  be  taken  by  the  commissioner,  it 
is  not  necessary  that  the  commissioner  state  in  his  certificate  the  day 
the  same  was  taken.     Elgin  v.  Hill,  27  Cal.  373. 

19.  Order  should  State.— The  order  should  properly  name  the 
commissioners  and  the  witnesses  (see  Wright  v.  Jessup,  3  Duer,  642). 
In  New  York,  the  order  must  be  filed.  (2  Rev.  Sial.  394. )  And  if  not 
filed,  the  commission  itself  is  rendered  irregular.  Whitney  v.  Wyn- 
coop, 4  Abb.  Pr.  370. 

55 
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20.  Return. — It  is  not  essential,  thotigh  it  is  the  better  practice, 
that  the  return  should  state  that  the  witnesses  were  publicly  sworn. 
(Williams  v,  Eldridge,  i  Bill,  249;  Halleran  v.  Field,  23  Wend.  38.) 
As  to  the  directions  for  a  return,  see  (Fleming  v.  HoUenback,  7  Bard. 
271;  Hall  V.  Barton,  25  Bard.  274.)  That  the  direction  of  the  offi- 
cer who  settles  the  interrogatories  should  be  indorsed  on  the  commisr 
sion,  see  Hall  v.  Barton,  25  Bard.  274;  Hurd  v.  Pendright,  2  BtU, 
502;  Crawford  v.  Lopes,  25  Bard.  449. 


[Title.] 


J^o.  1076. 

Deposition. 


Be  it  remembered:  That  pursuant  to  the  stipulation 

hereunto  annexed,  and  on  the day  of , 

18..,  at  my  office,  in  the  . ; County  of  ..;.... , 

State  of ,  before  me,  N.O.,  a  Notary  Public  in 

and  for  the  said County  of ,  duly  ap- 
pointed and  commissioned  to  administer  oaths,  etc. 
etc.,  personally  appeared  P.  Q.,  a  witness  produced  on 
behalf  of  the  plaintiff  in  the  above  entitled  action  now 
pending  in  the  said  Court,  who,  being  first  by  me  duly 
sworn,  was  then  and  there  examined  and  interrogated 
by  E.  F.,  of  counsel  for  the  said  plaintiff,  and  by  G.  H., 
of  counsel  for  the  said  defendant,  and  testified  as  fol- 
lows: [questions  and  answers^ 


21.  Deposition  as  Evidence. — ^A  deposition  may  be  used  at 
any  stage  of  the  action  or  proceeding.  (Co/.  Pr.  Act,  §  431.)  The 
object  o&  this  section  is  to  enable  either  party  to  read  a  deposition  ad- 
missible in  itself,  once  taken,  in  any  stage  of  the  action  or  proceeding 
— ^not  to  render  it  admissible  simply  because  it  was  taken.  (Turner  v. 
Mcllhaney,  8  CaL  575.)  A  motion  to  suppress  the  reading  of  a  de- 
position, before  the  case  in  which  it  was  taken  is  put  upon  trial,  is  pre- 
mature; the  proper  time  to  object  to  such  deposition  is  when  it  is 
offered  in  evidence  on  the  trial.    (Mills  v.  Dunlap,  3  Cat.  94. )    The 
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reading  of  evidence  taken  by  deposition,  although  done  after  the  jury 
have  retired,  is  as  much  a  part  of  the  trial  as  any  other.  (The  People 
V.  Kohler,  5  Cai.  72.)  But,  pdery,  whether  a  party  can  object,  on  sec- 
ond trial,  to  the  reading  of  a  deposition  which  he  suffered  his  adversary 
to  read  on  the  first  trial  ^without  dbjection.  (Myres  v.  Casey,  14  O^i- 
542.)  The  affidavits  or  other  proof  filed  with  the  depositions,  or  certi- 
fied copies  thereof,  shall  be  prima  facte  evidence  of  the  facts.  CaL  Pr. 
Act,  §  441 

252.  Deposition  Excluded. — A  whole  deposition  cannot  be 
excluded  on  the  ground  that  certain  questions  asked  on  the  examina- 
tion were  improper.  The  objection  to  the  deposition  on  this  ground 
must  be  confined  to  the  particular  questions,  otherwise  any  error  in  per- 
mitting the  questions  will  be  waived.  Higgins  v,  Wortell,  1 8  Cal,  330.) 
It  is  no  ground  for  the  exclusion  of  a  deposition,  that  it  was  noticed  to 
be  taken  before  the  County  Judge,  but  was  taken  before  the  County 
Clerk.    Williams  ».  Chadboume,  6  Cal,  559. 

23.  ExoepUons. — Depositions  are  subject  to  all  legal  exceptions 
at  the  trial,  save  only  the  objection  to  the  form  of  an  interrogatory 
where  the  parties  attend  the  examination.  (Lawrence  v,  Fulton,  19 
CaL  683.)  There  is  nothing  in  the  Statute  which  requires  that  excep- 
tion to  deposition  shall  be  filed  before  the  time  of  trial.  The  objec- 
tion can  be  made  at  any  time  before  they  are  read  in  evidence.  (Dye 
».  Bailey,  2  CaL  384.)  If  part  of  the  deposition  be  liable  to  the  ex- 
ception of  hearsay,  this  goes  only  to  the  rejection  of  that  part,  and 
the  objection  should  be  taken  at  the  hearing.  Myers  v,  Casey,  14 
CaL  542. 

24.  Form  of  Deposition. — ^The  deposition  of  each  witness  must 
be  reduced  to  writing,  under  the  direction  of  the  commissioners; 
(Keane  ».  Meade,  3  PeL  i ;  McDonald  v.  Garrison,  9  Ahh,  Pr,  34;)  and 
be  subscribed  by  the  witness.  (Clarke  v.  Sawyer,  3  Sand/,  Ch.  351.) 
And  must  be  certified  by  the  commissioners;  {CaL  Pr.  Act,  §  435;) 
who  must  make  a  return  of  the  same  in  a  sealed  envelope,  directed  to 
the  Clerk  or  other  person  designated  or  agreed  upon,  and  forwarded  to 
him  by  mail  or  other  channel  of  conveyance.  (/^.)  As  to  form  of 
deposition  and  certificate  by  commissioners  under  the  Statute  of  New 
York,  see  2  Rev.  StaL  of  N.Y.  394;  see,  also,  Clarke  v.  Sawyer,  3 
Sand/.  Ch.  351;  McCleary  v.  Edwards,  27  Barh,  239;  Hall  v.  Barton, 
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■ 
25  Id,  274;  Randell  v.  Coon,  20  N,Y.  134;  Fleming  v,  Hollenback, 

7  Barh,  271. 

25.  NoUoe  of  Exceptions. — Where  a  rule  of  a  District  Court 
requires  three  days'  notice  of  exceptions  to  depositions  unless  the  ex- 
ceptions appear  on  the  face  of  the  deposition,  the  meaning  is  that  the 
objection — not  the  objectionable  matter — must  appear  on  the  face  of 
the  deposition.     Myers  v,  Casey,  14  Cal,  542. 


CeriificaU  of  Notary. 


otate  of  California, 


] 


City  and  County  of J  ss. 

I,  N.  P.,  a  Notary  -  Public  in.  and  for  said 

County,  do  hereby  certify  that  the  witness  P.  Q.,  in  the 
foregoing  deposition  named,  was  by  me  duly  sworn  to 
testify  the  truth,  the  whole  truth,  and  nothing  but  the 
truth;  that  said  deposition  was  taken  at  the  time  and 
place  mentioned  in  the  annexed  stipulation,  to  wit:  at 

my  office  in  said County  of in  the 

State  of ,  and  on  the  ....  day  of , 

18 . . ,  between  the  hours  of  and  ....  of  that  day; 

that  said  deposition  was  reduced  to  writing  by  me,  and 
when  completed  was  by  me  carefully  read  to  said  wit- 
ness; and  being  by  him  corrected,  was  by  him  sub- 
scribed in  my  presence. 

In  witness  whereof,  I  have  hereunto  subscribed  my 

name  and    affixed    my  seal   of  office,   this  ....  day 

of ,  18. .. 

G.  H., 

Notary  Public. 
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26.  Attestation.— The  certificate  of  the  Notary  is  sufficient.  (Mills 
V.  Dunlap,  3  Cal,  94.)  A  certificate  to  a  deposition  must  state  that  the 
deposition  was  read  to  the  witness  before  signing;  it  must  set  forth  an 
actual  compliance  with  all  the  requirements  of  the  Statute.  The  ad- 
mission of  hearsay  testimony  to  a  fact  admitted  by  both  parties  is  not 
error.  (Williams  v.  Chadbome,  6  CaL  559.)  .  The  attestation  or  cer- 
tificate of  a  notary,  that  an  affidavit  was  sworn  to  or  affirmed  and  sub- 
scribed before  him,  is  regular  although  his  seal  is  not  affixed.  (Mills 
V,  Dunlap,  3  Cai.  97.)  Where  the  affidavit  of  a  juror  is  sworn  to  be 
correct  by  another  party,  it  may  be  treated  as  the  latter's  original  affi- 
davit. (Wilson  V.  Beriyman,  5  CaL  44.)  Courts  take  judicial  notice 
of  the  official  character  of  justices  of  the  peace  in  their  own  States. 
And  an  affidavit  in  which  the  official  character  of  the  Justice  before 
whom  it  is  taken  does  not  appear  is  good.  £de  v.  Johnson,  15 
Cal.  53. 

27.  Certifiloate  of  Ckmiznissioner. — If,  at  the  end  of  a  depo- 
sition taken  by  a  commissioner  out  of  the  State,  there  is  z.  jurat  giving 
the  date  when  the  deposition  was  subscribed  and  sworn  to,  it  is  not  nec- 
essary that  the  further  certificate  of  a  compliance  with  the  four  hun- 
dred and  thirtieth  section  of  the  Practice  Act  should  be  dated.  Elgin 
V,  Hill,  27  CaL  373. 

28.  Foreign  State. — When  an  affidavir  is  taken  before  a  Judge 
of  a  court  in  another  State,  or  in  a  foreign  country,  genuineness  of  the 
signature  of  the  Judge,  the  existence  of  the  Court,  and  the  fact  that 
such  judge  is  a  member  thereof,  shall  be  certified  by  the  Clerk  of  the 
Court,  under  the  seal  thereof.     CaL  Pr.  Act^  §  427. 

29.  Certificate  of  Mailing — ^Indorsed  on  the  Envelope. 

— Deposited  in  the  post  office,  at *. .,  and  the  postage "  thereon 

paid  by  me,  this  ....  day  of ,  18. ..     [Signature  of , 

Commissioner.] 


CHAPTER  XL 


TENDER- 


I.  In  order  to  constitute  a  valid  tender,  the  money 
or  thing  must  be  produced.  The  production  of  it  must  be 
proved  with  an  actual  offer  of  it  to  the  creditor^  unless 
it  be  shown  that  the  latter  dispensed  with  it  by  some 
positive  act  or  declaration  to  that  effect.  Having  the 
money  in  one's  pocket  or  elsewhere,  and  offering  to  pay 
without  producing  the  money,  is  not  enough;  there 
must  be  an  actual  offer  and  presentation,  so  that  the  cred- 
itor can  either  take  or  refuse  it  at  his  option.  (15  Wend. 
637;  6  Id.  22,  note  a,  35;  Strong  v.  Blake,  46  Barb. 
227.)  And  it  must  be  unconditional;  (Roosevelt  v. 
Bull's  Head  Bank,  45  Barb.  579;)  except  such  conditions 
as  were  by  the  terms  of  the  contract  conditions  pre- 
cedent to  the  performance  thereof.  (Wheelock  v. 
Tanner,  39  N.Y.  481.)  So,  an  offer  to  pay,  provided 
the  other  party  will  give  a  receipt  in  full,  is  not  a  suffi- 
cient tender.  (Clark  v.  Mayor  of  N.Y.,  i  Keyes,  9.) 
And  the  tender  must  be  kept  at  all  times  ready  for  pay- 
ment. (Roosevelt  v.  Bull's  Head  Bank,  45  Barb.  579; 
Reddington  v.  Chase,  34  Cat.  666.)  See,  as  to  tender 
generally,  Karker  v.  Haverly,  50  Barb.  79;  Clark  v. 
Mayer,  i  Keyes^  9;  see,  also.  Vol.  ii.,  p.  746. 

2.  CaUftmia  Praotloe.— Under  the  Statute  of  California  and 
decisions  of  our  courts,  see,  generally,  (CaL  Pr.  Act^  §§  233,  506.)  On 
sale  and  delivery,  (Id.;  Lamott  v,  Butler,  18  Cal,  32.)  Money  tender, 
(Curiae  v,  Abadie,  25  CaU  502.)    As  to  legal  tender  notes,  see  (Vilhac 
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V.  Biven,  28  Cal,  409.)  When  necessaiy  to  maintain  action,  (Folsom 
V.  Bartlett.  2  Cal.  163;  Vance  v.  Dingley,  14  Cal.  53;  Crosby  v.  Wat- 
kins,  12  Cal,  85.)  When  not  necessary,  see  (Goodale  v.  West,  5  Cal. 
339.)  By  vhom  made,  (Mahler  v,  Newbauer,  32  Cal,  168.)  See,  gen* 
erally,  (^4  Cal.  666;  34  Id.  616.)  How  made,  see,  People  ex  rel. 
Thome  v.  Hays,  4  Cal.  127;  Gaven  v,  Hagen,  15  Id.  208;  Redding- 
ton  V.  Chase,  34  Id.  666. 


8.  £jfi^<t  of  Tender. — ^Tender  (of  money)  bars  an  action  to  re- 
cover the  deDt,  but  it  must  be  pleaded,  and  the  amount  thereof  paid 
into  court,  an4  the  notice  thereof  given  in  or  with  the  plea,  (i  Gr.  Pr, 
249,  541;  2  Hill,  538;  2  Den.  196;  23  Wertd.  345;  8  Bard.  408;  2 
£,  D.  Smith,  .97;  3  Chitt.Pl.  955,  1,018;  21  N.Y.  354,366;  Simpson 
V,  French,  25  How.  Pr.  464.)  So,  in  foreclosure  of  mortgage,  a  ten- 
der of  the  whoe  amount  with  costs,  if  refused,  extinguishes  the  lien  of 
the  mortgage.  (Hartley  v,  Tatham,  i  Keyes,  222.)  In  such  case,  when 
to  be  made,  see(Perre  v.  Castro,  14  Cal,  519;  see,  also,  Hawkins  v. 
Hill,  15  Cal.  40;  Mahler  z;.  Newbauer,  32  Cal.  168.)  As  to  plea  of 
tender,  see  Vd.  ii.,  p.  746. 


PART  FOURTEENTH. 

CERTIORARI,    Habeas    Corpus    Quo 
Warranto  and  Mandamjs. 


CHAPTER  I.     * 

CERTIORARI. 

I.     The  writ  of  certiorari  may  be  denoninated  the 
writ  of  review.     {Cal.  Pr.  Act,  §  455.)     "\Ahen  a  new 
jurisdiction,  unknown  to  the  common  law,  is  created  by 
the  Statute,  a  writ  of  error  will  not  lie,  but  j  certiorari 
will.     (2    Tidd,  1,051;    Campbell  v.  Stroij,  Hempst. 
195.)     So,  in  the  absence  of  express  prohiStion,  when 
a  court  acts  in  a  summary  manner,  or  in  anew  course 
different  from  the  common  law,  certiorari  wl  lie.  (Tier- 
ney  v.  Dodge,  9  Min.  166.)     It  is  issuec  from  a  su- 
perior court,  directed   to  one  of  inferior  jurisdiction, 
commanding  the   latter  to  certify  and   rturn  to  the 
former  the  record  in  the  particular  case.    {he.  Abr.  A,  t; 
4  Vin.  Abr.  330;  3  Penn.  24;  Bouv.  2i5  2T  III  140.) 
It  is  usually  employed  to  review  the  proceedings  of 
courts  not  of  record,  municipal   corporaons,  special 
tribunals,  commissioners  and  officers  exerising  judicial 
powers,  which  affect  the  citizen  in  his  right  or  property, 
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and  acting  in  a  summary  way.     Puterbaugh! s  PL  and 
Pr^  543- 

2.  It  is  sometimes  used  as  an  auxiliary  process,  in 
order  to  obtain  a  full  return  to  some  other  process,  as 
in  case  of  a  diminution  of  record  in  an  appeal  it  may 
be  awarded  to  require  a  perfect  transcript  of  all  the 
papers,  (i  Scam.  567;  2  Id,  55,  351;  3  Johns,  23; 
1  Blackf.  32;  9  Wheat.  526;  11  Mass.  414;  2  Munf. 
229;  2  Cow.  38;  7  Hals t.  85;  Clark  v.  Hackett,  i 
Blackf.  7y\  Barton  v.  Pettit,  7  Cranch,  288;  Field  v. 
Milton,  3  Cranch,  514.)  At  common  law,  the  writ  of 
certiorari  tries  nothing  but  the  jurisdiction,  and  inci- 
dentally the  regularity  of  the  proceedings  upon  which 
the  jurisdiction  depends.  The  review  never  extends  to 
the  merits;  upon  these  the  action  of  the  inferior  tribu- 
nal is  final  and  conclusive,  and  our  Statute  is  affirmatory 
of  the  common  law.  (People  ex  rel.  Church  v.  Hester, 
6  Cal.  679,)  overruled  in  this  respect,  People  ex  rel. 
Whiting  V.  Board  of  Delegates,  14  Cal.  479. 

JURISDICTION. 

3.  The  Supreme  Court  of  the  State  of  California 
may  exercise  its  appellate  jurisdiction  by  means  of  the 
\iT\toi  certiorari.  (People  v.  Turner,  i  Cal.  143.)  But 
not  where  the  review  might  have  been  had  by  an  appeal. 
(Milliken  v.  Huber,  21  Cal.  166.)  It  may  issue  the 
writ  to  the  District  Court  for  the  purpose  of  reviewing 
summary  proceedings,  where  no  appeal  would  lie.  (Peo- 
ple V.  Turner,  i  Cal.  152.)  Or  to  inferior  courts,  in 
every  case  within  its  reach,  where  such  courts  exceed 
their  powers.  {Exp.  Hanson,  2  Cal.  263.)  But  its 
jurisdiction  to  review  the  proceedings  of  inferior  courts, 
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boards,  and  officers,  upon  certiorari^  is  limited  to  cases 
where  there  has  been  an  excess  of  jurisdiction;  (Peo- 
ple V.  Johnson,  30  CaL  98;)  it  being  one  of  the  prin- 
cipal objects  of  the  writ  to  keep  inferior  courts  and 
tribunals  within  their  jurisdiction.  (Combs  v.  Dunlap, 
19  Wis.  591.)  The  amended  Constitution  confers  upon 
the  Supreme  Court  original  jurisdiction  in  the  issuance 
of  this  writ.     Miller  v.  Board  of  Supervisors,  25  Cal.  95. 

4.     District  judges  have  power  to  issue  writs  of  cer- 
tiorari ^  and  to  hear  them  on  their  return  at  chambers. 
(People  V.  Supervisors  of  Marin  Co.,  10  CaL  346.)     It 
is  not  necessary  that  a  court  have  appellate  jurisdiction; 
the  writ  may  issue  from  a  district  court  to  a  county  judge. 
(Chard  v.  Harrison,  7  Cat  113;  People  v.  Board  of  Su- 
pervisors, 8  Cal.  58.)     See,  as  to  review  of  the  action 
of  a  Board  of  Supervisors  in  the  granting  of  a  ferry 
license,  (Murray  v.  Board  of  Supervisors,  23  Cal.  492; 
4  Hawk.  144;  I  Salk.  J46;  i  Ld.  Raym.  580;  Lawton 
V.  Commrs.  of  Cambridge,  2    Cal.   179;    Le  Roy  v. 
Mayor  of  N.Y.,  20  Johns.  430;    Lynde  v.  Noble,  20 
Id.  80;  Bradhurst  v.  First  Great  S.  W.  Turnpike  Co., 
16  7J/.  8;  Exp.  Mayor  of  Albany,  23  Wend.  277.)     But 
where  the  error  complained  of  might  have  been  cor- 
rected by  appeal  to  the  County  Court,  district  courts 
cannot  entertain  jurisdiction  by  certiorari.      Gray  v. 
Schupp,  4  Cal.  185. 

5.  The  paraphrase  in  the  constitution,  "  all  cases  at 
law  which  involve  the  title  or  possession  to  real  prop- 
erty," as  given  in  (Holman  v.  Taylor,  31  Cal.  338), 
would  be  more  correct  if  given  in  this  language:  "cases 
at  law  in  which  the  title  or  right  of  possession  of  real 
property  is  a  material  fact  in  the  case,  upon  which  the 
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plaintiff  relies  for  a  recovery,  or  the  defendant  for  a  de- 
fense." It  was  not  intended  by  the  Constitution  to 
withdraw  from  justices  of  the  peace  jurisdiction  in  actions 
of  trespass,  founded  upon  the  possession  of  real  estate, 
but  only  where  the  rtg-Ai  to  possession  was  an  issuable 
fact  in  the  case.  Pollock^  v.  Cummings,  Ca/.  Sup.  Ct., 
Oct.  71,  1869. 

WHEN   IT   WILL   LIE. 

6.  Where  error  has  occurred  in  proceedings,  either 
civil  or  criminal,  which  cannot  be  reached  by  a  writ  of 
error,  the  writ  of  certiorari  is  a  proper  remedy  to  cor- 
rect such  error,  unless  some  other  statutory  remedy  has 
been  given.  (The  People  v.  Turner,  i  Ccd.  152.)  So, 
in  case  of  an  order  of  the  District  Court  fining  and  im- 
prisoning for  a  contempt,  without  setting  forth  the  facts. 
{Id.;  Ex  parte  Field,  i  Cal.  187.)  When  the  appel- 
lant claims  that  the  statement  is  necessary,  as  the  errors 
upon  which  he  relies,  appear  upon  the  face  of  the  record, 
the  Court  errs  in  overruling  the  objection,  as  it  was  er- 
ror within,  and  not  an  excess  of  jurisdiction,  for  which 
relief  can  be  had  by  certiorari.  (People  v,  Barney,  29 
Cal.  459.)  So,  where  a  writ  of  mandamus  was  issued 
by  the  County  Clerk,  commanding  the  Clerk  to  issue  a 
writ  of  restitution  upon  remittitur  filed  in  the  District 
Court.  (Clary  v.  Hoagland,  5  Cal.  476.)  So,  where 
a  county  court  exercises  the  power  in  a  judicial  capac- 
ity which  properly  belongs  to  the  Board  of  Supervisors 
in  a  non-judicial  capacity,  as  the  granting  of  a  ferry 
license.  (Chard  z'.  Harrison,  7  Cal.  113.)  So,  where 
a  board  exercises  a  judicial  power  as  rendering  a  de- 
cision in  a  contested  election  case,  whether  the  board 
has  exceeded  its  jurisdiction  is  properly  subject  to  re- 
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view  on  fertiorari.     Whitney  v.  Board  of  Delegates, 
14  Gx/.  479. 

7.  As  to  how  far  and  when  the  proceeding  of  such 
boards  are  judicial,  and  hence  reviewable  on  certiorari^ 
and  how  far  and  when  legislative,  and  hence  not  so  to 
be  reviewed,  discussed,  (Robinson  v.  Board  of  Super- 
visors of  Sacramento,  16  Cal.  208.)  A  writ  of  certio^ 
rari  will  lie  in  the  District  Court,  to  review  the  action 
of  the  Board  of  Supervisors,  (People  v.  Supervisors,  8 
CaL  59.)  For  the  review  of  these  acts,  when  partaking 
of  a  judicial  character,  (Hastings  v.  City  and  County 
of  San  Francisco,  18  CaL  49.)  So,  where  the  Board  of 
Supervisors  reject  an  official  bond  for  any  other  reason 
than  that  it  is  not  in  form  and  substance  in  compliance 
with  the  requirements  of  the  Statute,  or  is  not  executed 
by  sufficient  and  responsible  sureties.  (Miller  v.  Board 
of  Supervisors,  2^^CaL  94.)  Where  plaintiff  seeks  to 
enjoin  a  sale  of  personal  property,  under  an  execution 
issued  upon  a  judgment  recovered  against  him  in  a 
justice's  court,  if  the  time  for  appeal  has  elapsed,  he  can 
apply  to  the  County  Court  for  a  writ  of  certiorari^ 
and  thus  review  the  action  of  the  Justice  in  rendering 
the  judgment  so  far  as  the  question  of  jurisdiction  is 
concerned.     Comstock  v.  Clemens,  19  Cal.  78. 

8.  It  will  lie  to  review  the  order  of  the  Circuit  Court 
(Jerome  z/.  Williams,  13  Mich.  521.)  Applications  to 
this  Court  for  writs  of  certiorari  to  justices  of  the  peace 
will  not  be  entertained  unless  satisfactory  reasons  are 
shown  for  not  obtaining  the  same  from  a  circuit  court 
or  judge.  (Hurlbutz/.  Wilcox,  19  Wis.  419.)  A  judg- 
ment in  justice  s  court,  void  for  want  of  jurisdiction, 
will  be  reversed  on  certiorari.     (Combs  v.  Dunlap,  19 
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TVts.  59 1 .)  It  will  He  to  review  the  action  of  the  Cir- 
cuit Court  in  certain  proceedings  not  subject  to  appeal. 
(Faribault  v.  Hulett,  lo  Minn.  30.)  It  lies  from  the 
Probate  Court  to  a  justice's  court.  (Paul  v,  Armstrong, 
I  Nev.  82.)  The  Circuit  Court  of  the  District  of  Co- 
lumbia has  jurisdiction  to  issue  a  certiorari  to  a  justice 
of  the  peace  in  a  case  of  forcible  entry  and  detainer. 
Holmead  v.  Smith,  5  Crunch.  C.  Ct.  343;  United  States 
V.  Browning,  i  Id.  500;  United  States  v.  Donahoe, 
Id.  474. 

WHEN   THE   WRIT   WILL   NOT   LIE. 

9.  A  writ  of  certiorari  is  not  the  proper  remedy 
where  there  has  been  no  excess  of  jurisdiction.  (Cut- 
ter V.  Stark,  7  Cat.  244.)  Or  merely  from  defect  of 
jurisdiction.  (Fowler  v.  Lindsey,  3  Dall.  411;  to  the 
contrary,  Kennedy  v.  Gorman,  4  Cranck.  C  Ct.  347.) 
Where  the  superior  court  has  not  exclusive  or  original 
jurisdiction,  a  certiorari  cannot  be"  maintained.  (Fowler 
V.  Lindsey,  3  Dall.  411.)  It  does  not  lie  to  an  inferior 
tribunal,  except  to  remove  proceedings  which  remain 
before  it.  (People  v.  Highway  Commissioners,  30 
A^.K.  72.)  Or  where  there  is  an  adequate  remedy  by 
appeal.  (Clary  «/.  Hoagland,  13  Cal.  173;  People  v. 
Shephard,  28  Cal.  115.)  Or  by  any  other  adequate 
remedy.  People  ex  rel.  Onderdonk  v.  Supervisors  of 
Queens,  i  Hill^  195;  see  2  Id.  12;  People  z'.  Overseers 
of  Poor  of  Town  of  Berne,  44  Barb.  467. 

10.  A  certiorari  to  the  Board  of  Supervisors,  on  the 
ground  of  want  of  jurisdiction,  is  premature,  if  taken 
before  the  action  of  the  Board.  (Wilson  v.  Supervisors, 
3  Cal.  386.)    As  a  certiorari  is  not  allowed  before  the 
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case  is  finally  adjudicated  below.  (Lynde  v.  Noble,  20 
Johns.  80;  ,Husted's  Case,*i7  Abb.  Pr.  326.)  So,  in 
case  of  forcible  entry  and  detainer,  it  is  premature  until 
there  is  nothing  to  remove.  (Haines  v.  Backus,  4 
Wend.  213.)  So,  in  proceedings  before  the  Board  of 
Supervisors.  {20  Johns.  80;  3-^^^.  Pr.  194;  26  Barb. 
637;  People  V.  Livingston  County,  ^2^  Barb.  232.)  As 
to  limitation  of  time  in  which  to  apply  for  writ  of  certio- 
rari in  cases  of  the  review  of  assessments,  see  (Peo- 
ple ex  rel.  Metropolitan  Bank  v.  Commissioners  of 
Taxes,  43  Barb.  494.)  It  ought  not  to  issue  after  a 
limit  of  a  writ  of  error.  (Elmendorf  v.  Mayor  of  N.Y., 
25  We^d.  693;  People  v.  Mayor  of  N.Y.,  2  Abb.  Pr. 
9.)  It  will  not  lie  after  five  years.  Vaughn  v.  Mar- 
shall, I  Houston  {Del.)  348. 

1 1 .  Certiorari  will  not  lie  in  case  of  property  taken 
for  public  use  without  compensation.  (People  ex  rel. 
Cook  V.  Neaving,  27  N.Y.  306.)  Nor  in  case  of  a  res- 
olution of  a  board  of  supervisors  to  raise  money  upon 
the  credit  of  the  County.  (People  ex  rel.  Dickenson 
V.  Supervisors,  43  Barb.  232.)  Nor  to  review  proceed- 
ings of  tax  commissioners  after  the  assessment  rolls 
have  been  delivered.  (People  v.  Commissioners  of 
Taxes,  43  Barb.  494.)  Nor,  it  seems,  where  the 
object  of  a  writ  of  habeas  corpus  is  to  inquire  whether 
there  is  probable  cause  for  commitment.  (Walton  v. 
Gatlin,  i  Wins.  {N.C.)  No.  i,  318.)  Nor  to  bring  pro- 
ceedings in  insolvency  cases  before  the  Supreme  Court. 
(People  V.  Shepard,  28  Cat.  115.)  Nor  to  bring  up  for 
review  an  erroneous  decision  of  the  County  Court  in 
overruling  a  demurrer.  (People  v.  Barney,  29  CcU. 
459.)  Nor  to  review  the  action  of  the  District  Court  in 
punishing,  as  for  contempt.     (People  v.  Dwinelle,  29 
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CaL  632.)  It  will  not  lie  to  bring  up  proceedings  of  a 
justice  against  tenants  holding  over.  I^enox  v.  Ar- 
guelles,  4  Cranch  C.  Ct.  477. 

WHAT    SUBJECT  TO   REVIEW. 

12.  The  jurisdiction  of  the  Supreme  Court,  on  ap^ 
peal  from  a  judgment  of  the  District  Court  rendered  in 
a  certiorari  case,  does  not  depend  upon  the  amount  in 
controversy.  The  only  question  the  Supreme  Court 
looks  into  is  to  ascertain  whether  the  inferior  tribunal , 
board  or  officer,  had  jurisdiction,  and  if  not,  whether 
there  is  any  appeal  or  other  plain,  speedy  and  adequate 
remedy.  (Winter  v.  Fitzpatrick,  35  Cat.  269.)  The 
Supreme  Court,  on  certiorari^  will  only  inquire  whether 
the  inferior  court  exceeded  its  jurisdiction.  (People  v. 
Dwinelle,  29  Cat.  632;  People  ex  ret.  Porter  v.  City  of 
Rochester,  21  Barb.  ©56;  People  v.  Overseers,' 6  How. 
Pr.  25;  Stone  z'.  Mayor  of  N.Y.,  25  Wend.  157.)  It 
cannot  review  mere  errors  of  law  of  the  County  Court, 
in  cases  where  it  has  jurisdiction,  even  though  there  is 
no  appeal.  (People  v.  Burney,  29  Cat.  459.)  It 
cannot  review  questions  of  fact.  (Allen  v.  Commis- 
sioners, 19  Wend.  342.)  Though  the  review  by  the 
courts  extends  to  every  issue  of  law  and  fact  involved 
in  the  question  of  jurisdiction.  (Whitney  v.  Board  of 
Delegates,  14  Cat.  479.)  But  it  never  extends  to  the 
merits.  {Id.;  People  v.  Mayor  of  N.Y.,  2  Hill,  9; 
Haviland  v.  White,  7  How.  Pr.  154;  contra,  Carter  z'. 
Newbold,  7  Id.  166. 

13.  Certiorari  tries  nothing  but  the  jurisdiction, 
and,  incidentally,  the  regularity  of  the  proceedings  upon 
which  the  jurisdiction  depends.  (Whiting  v.  Board 
of  Delegates,    14    CaL   500.)      The   decision   of  the 
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inferior  court,  establishing  the  existence  of  a  fact 
essential  to  the  exercise  of  its  jurisdiction,  is  sub- 
ject to  review  on  certiorari.  (Lowe  v,  Alexander,  15 
Cal.  300.)  Except  in  cases  of  fraud,  an  order  allowing 
a  claim  against  a  county  by  a  board  of  supervisors  must 
be  reviewed  by  certiorari.  (EI  Dorado  Co.  v.  Elstner, 
18  Cal.  1 44-)  The  decision  of  the  board  of  delegates, 
in  the  case  of  a  contested  election  for  chief  engineer, 
is  a  judicial  decision,  and  subject  to .  review  by  the 
courts  on  certiorari.  The  extent  of  such  review  is 
simply  to  inquire  whether  the  board  has  exceeded  its 
jurisdiction.  Whitney  v*  Board  of  Delegates,  14 
CaL  479. 

14.  A  certiorari  cannot  be  sued  by  a  purchaser  of 
property  who  was  not  a  party  to  the  proceedings  for 
seizure,  as  his  rights  are  not  affected  thereby.  (People 
V.  Berne,  44  Barb.  {N.Y.^  467.)  The  test  as  to  the 
right  of  review  is  whether  the  person  seeking  to  review 
was  a  party  to  the  proceeding  sought  to  be  reviewed. 
(Starkweather  v.  Seeley,  45  Barb.  164.)  And  where  a 
party  has  no  interest  in  the  proceedings,  he  cannot  pros- 
ecute a  certiorari.     Golden  v.  Borts,  12  Wend.  234. 

15.  AflSdavlt.— In  Georgia,  it  was  held  that  it  is  not  necessary 
to  verify  by  aflBdavit  the  statement  of  facts  in  the  petition  for  certio- 
rari, in  order  to  obtain  the  writ.  (Ware  v.  Craven,  30  Ga.  37.)  But 
see  decisions  of  our  courts.  To  justify  the  issuing  of  a  writ  of  certio- 
rari from  the  District  Court,  to  review  proceedings  in  an  action  which 
has  passed  to  judgment  in  a  county  court,  on  the  ground  that  the  lat- 
ter court  had  no  jurisdiction  by  reason  of  the  excess  of  the  amount  in 
controversy,  the  affidavits  by  the  applicant  must  state  the  amount  of  the 
judgment  rendered.  The  question  of  jurisdiction  depends  upon  the 
amount  of  the  judgment,  and  not  the.  amount  prayed  for  in  the  com- 
plaint (Wratten^.  Wilson,  22  CaL  465.)  Opposing  affidavits  may  be 
received.    (People  ex  rel,  Onderdonk  v.  Supervisors,  i  Hill,  195;  People 
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V,  First  Judge  of  Columbia,  2  Id.  398;  Saratoga  and  Wash.  R.R.  Co.  v, 
McCoy,  5  How.  Pr.  375.)  The  affidavit  must  state  that  the  application 
is  made  in  good  faith,  and  not  for  the  purpose  of  de]ay.  Cunning- 
ham V.  La  Crosse  Packet  Co.,  10  Minn.  299. 

16.  Bond. — ^When  a  writ  of  ceriiorari  is  issued  out  in  an  action 
for  forcible  entry  and  detainer,  a  bond  roust  be  given,  and  the  want  of 
it  is  not  excused  by  the  poverty  of  the  plaintiff.  (Holmes  v.  Hollo- 
way,  21  Texas ^  ^5^*)  '^he  bond  is  dischai^ed  if  the  judgment  of  the 
Justice  is  set  aside  for  irregularity.    Swanson  v.  Ball,  Htmpst.  39. 

17.  Disoretion. — ^The  granting  of  a  certiorari  is  in  the  discretion 
of  the  Court.  (2  HtV,  398;  5  How.  Pr.  378;  People  exrel.  Church  v. 
Supervisors,  15  Wend.  198;  People  v.  Mayor  of  N.Y.,  2  Hill,  9;  Mat- 
ter of  Mt.  Morris  Square,  Id.  14;  People  v.  Mayor. of  N.Y.,  5  Barb. 
43;  People  V.  City  of  Rochester,  21  Id.  656;  People  v.  Stilwell,  19 
N.F.  531;  People  ex  rel.  Onderdonk  v.  Supervisors,  i  Hill,  195.)  To 
determine  the  validity  of  a  tax.  (15  Wend.  198;  Susquehanna  Bk.  v. 
Supervisors,  25  N.Y.  312;  People  v.  Supervisors,  43  Barb.  232.)  To 
review  proceedings  of  local  public  authorities.  Matter  of  Eightieth 
Street,  17  Abb.  Pr.  324. 

18.  Issuance  of  Writ. — Several  writs  of  certiorari  may  be 
issued  in  one  case.     Matter  of  Woodbine  Street,  17  Abb.  Pr.  112. 

19.  Notice. — ^There  is  no  provision  of  the  Statute  requiring  no- 
tice on  the  adverse  party,  on  application  for  a  procurement  of  a  writ  of 
certiorari  to  bring  up  the  record  and  proceedings  in  the  action.  (Pol- 
lock V.  Cummings,  Cal.  Sup.Ct.,  Oct.  71,  1869.)  It  is  obvious,  how- 
ever, that  he  should  be  duly  notified  of  the  proceedings.     Pollock 

V.  Cummings,  Cal.  Sup.  C/.,  Oct.  7!,  1869. 

« 

20.  Paxtioular  Gases. — Where  officers  make  a  void  order  which 
is  coram  nanjudice,  it  is  properly  to  be  canceled  by  certiorari.  (6  Wend. 
563;  People  V.  Judges,.  24  Wend.  249;  Wildy  v.  Washburn,  16  Johns. 
49;  Fitch  V.  Commissioners,  22  Wend.  132.)  If  the  decision  of  com- 
missioners in  highway  cases  is  appealed  from,  certiorari  lies  to  remove 
the  proceedings  into  the  Supreme  Court.  (Lawton  v.  Commissioners, 
2  Cai.  179;  Commr'sof  Kinderhook  v.  Claw,  15  Johns.  537;  Pear- 
sail  V.  Commissioners,  17  Wend.  15;  Pugsley  v.  Anderson,  3  Id.  468.) 
But  it  does  Qot  lie  to  review  acts  of  commissioners  in  laying  out  a 
road.    (People  ex  rel»  Woodward  v.  Covert,  i  Hdl,  674.)    In  what 
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cases  it  lies  in  highway  cases,. see  (Baldwin  v.  City  of  Buf^o,  2$  N.K 
375.)  The  order  gxanting  a  habeas  corpus  may  be  reviewed  on  certio- 
raru  (People  v,  Mayer,  16  Barb,  362;  Spencer  v.  Hilton,  10  Wend. 
608.)  In  cases  of  municipal  assessments  for  improvements,  ctrtiarari 
will  lie.  (Le  Roy  ».  Mayor  of  N.Y.,  20  Johns.  430;  Starr  9.  Trustees 
of  Rochester,  6  Wend,  564;  People  v.  City  of  Rochester,  21  Barb. 
6156;  Elmendorf  v.  Mayor  of  N.Y.,  25  Wend,  593;  Belts  v.  City  of 
Williamsbuigh,  15  Barb,  255.)  But  not  at  the  instance  of  an  indi- 
vidual, for  the  laying  of  a  tax  or  assessment  which  affects  a  considera- 
ble number  of  persons.  (2  HUl^  16;  Case  of  Fifty-First  Street,  3  Ahb, 
Pr,  232.)  In  case  of  a  special  statute,  see  (6  Wend,  564;  20  Johns. 
430;  8  Pick,  218;  2  HUl,  14;  5  Barb,  43;  -Er/.  Van  Orden,  13 
Blatchf,  166;  People  v.  Mayor  of  Brooklyn,  9  Barb,  535.)  In  cases 
of  ministerial  officers,  see  (Matter  of  Bruni,  i  Barb,  187.)  OfoflS- 
cer  whose  term  has*  expired,  to  bring  up  his  official  proceedings  for  "Kr 
view, see (^tfr. i43r.  Cert,F,;\i  Pick,  ^jj;  i  Saik.  322;4  £as/,  604;  6 
How,  Pr,  175^  People  ex  rei,  Devlin  v,  Peabody,  6  Abb.  Pr.  228.) 
As  to  turnpike  assessors,  (Broadhurst  v.  First  Great  Turnpike  Co.,  16 
Johns,  8.)  Or  railroad  appraisers.  Hill  v,  Mohawk  and  I^uds.  R.R. 
Co.,  7  N,K  152. 

21.  Petition  for  Writ. — ^A  petition  for  certiorari  must  state  the 
amount  of  the  judgment,  what  it  was  for,  that  it  was  rendered,  and 
against  whom.  (Boyd  v,  Clark,  21  Texas ^  426.)  A  petition  for  cer- 
Horari  will  be  dismissed,  which  does  not  allege  that  the  facts  therein 
stated  were  proved,  or  does  not  give  any  reason  why  they  were  not 
proved.  (Baldwin  v,  Hardin,  21  Texas,  443.)  Heirs  may  petition  ^ 
for  a  certiorari,  to  revise  the  order  of  a  county  court,  under  which  the 
homestead  of  the  deceased  was  not  legally  disposed  of.  (Norris  v. 
Duncan,  21  Id,  594.)  When  the  petitioner  for  a  certiorari  was  de- 
tained at  home  by  violent  sickness  during  the  trial  of  his  cause,  and 
after  judgment  his  counsel  obtained  an  appeal  upon  condition  of  his 
giving  security  for  the  appeal,  which  he  failed  to  do  by  reason  of  his 
detention  at  home,  it  was  held,  that  these  facts  were  sufficient  to  rebut 
the  idea  of  his  having  abandoned  the  right  to  appeal,  and  entitled  him 
to  a  certiorari,    Sharpe  v.  McElwee,  8  Jones  L,  (N,C,)  115. 

22.  Principles  of  Determination. — The  necessary  evidence 
to  make  out  a  faa  essential  to  the  jurisdiction  of  the  officer  will  be 
assumed.  (People  v,  Soper,  j  N,F.  428.)  As  to  testimony,  sec 
(Overseers  of  Plattekill  v.  Overseers  of  New  Faltz,  15  Johns,  305.) 


PROCEEDINGS  AND    PRACTICE.  883 

As  to  error  in  sjiinmoning  jurors,  (Farrington  v,  Morgan,  20  Wend, 
207. )  In  proceedings  in  highways,  (People  ex  rel.  Robinson  v,  Ferris, 
^6  N,y,'2iS.)  As  to  assessors  in  making  their  return  to  a  certiorari, 
sued  out  to  renew  a  tax,  State  line  R.R.  Co.  v.  Fredericks,  48 
Barh,  173. 

28.  ProoeedlngB. — A  defendant  in  a  criminal  case  cannot  take 
out  a  writ  of  certiorari,  except  by  special  allowance  of  the  Supreme 
Court  or  a  judge  thereof,  or  by  consent  of  the  Attorney-General,  but 
such  writ  may  be  sued  out  by  the  District  Attorney  in  behalf  of  the 
Commonwealth,  without  such  allowance  or  consent.  (Commonwealth 
V,  Capp,  48  Perm.  State,  53.)  A  person  not  a  party  to  summary  pro- 
ceedings cannot  sue  out  a  certiorari,  (Starkweather  v.  Seeley,  45 
Barb,  164.)  The  proceeding  of  the  taxpayer  in  the  District  Court, 
contemplated  by  this  statute,  is  a  proceeding  by  certiorari,  in  the  form 
and  according  to  the  course  of  that  kind  of  suit,  and  the  issuance  of 
that  writ  is  necessary  to  stay  proceedings  beyond  the  ten  days,  though 
probably  no  formal  order  of  injunction  is  necessary.  C.  N.  Railroad 
Co.  V.  Butte  Co.,  18  Cat,  671. 

24.  Return  of  Wilt. — On  petition  for  a  certiorari,  court  must 
wait  for  a  return  in  form  from  the  court  below.  (Ex  parte  Dugan,  2 
Wallace  (U.S.)  134.)  In  order  to  procure  a  reversal,  it  is  necessary 
that  the  order  should .  be  brought  up  and  made  a  part  of  the  record. 
(People  V.  Highway  Commissioners,  30  iV^-F".  72.)  A  common  law 
certiorari  brings  up  so  much  of  the  evidence  as  is  necessary  to  present 
the  questions  of  law  upon  which  the  relator  relies  to  avoid  the  determ- 
ination of  the  inferior  court.  (Baldwin  v.  City  of  Buffalo,  35  N.V. 
375.)  When  a  case  is  brought  from  an  inferior  Court  or  tribunal  to 
the  Supreme  Court  by  certiorari,  if  all  the  facts  upon  which  the  court 
below  acted  are  not  in  the  record,  the  Supreme  Court  may  require  the 
court  below  to  certify  such  facts.     Blair  v.  Hamilton,  32  Cal,  49. 

25.  Return. — ^The  return  is  made,  by  annexing  to  the  petition  a  cer- 
tificate that  it  is  a  full,  true,  and  correct  copy  of  the  pleadings  and  pro- 
ceedings in  the  action.  If  that  document  constitutes  the  return,  then 
there  is  no  petition,  unless  the  same  document  is  both  petition  and  re- 
turn. (Pollock  V.  Cummings,  Cal.  Sup,  Ct,,  Oct,  7!,  1869.)  The  re- 
turn of  a  finding  of  facts  made  by  a  County  Judge  to  writ  of  certiorari 
constitutes  a  part  of  the  record,  though  the  finding  is  not  made  until 
the  next  term  after  the  testimony  is  taken,  and  the  order  or  judgment 
based  on  it  is  made.    (Blair  v,  Hamilton,  32  Cal,  49;  see  P.  R.R.  Co. 
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V.  Placer  Co.,  32  Cai.  582.)  A  jury  are  no  longer  a  legal  bodj  after 
their  verdict  is  signed  and  they  have  reported;  hence  a  return  to  a  writ 
of  certiorari,  signed  by  one  of  them  afterwards,  is  no  return  of  the  jury 
to  a  body  or  a  tribunal.  (People  v.  Highway  Commissioners,  jo  A^.  K 
72.)  For  sufficiency  of  return  in  a  case  of  garnishment,  see  (Gould  7. 
Myer,  36  Ala,  565.)  In  summaiy  proceedings,  (Benjamin  v,  Benja- 
min, 5  N.y,  383.)  By  officer,  after  term  expired,  13  Pick,  477;  i 
Salk.  322;  4  Eos/,  604;  12  /oAns,  31;  i  Caw.  168;  Harris  v,  Whit- 
ney, 6  Now,  Pr,  175. 

26.  What  Questions  may  be  Raised.— The  office  of  a  writ 
of  c€r/iorari,  when  issued  out  of  the  Supreme  Court,  to  review  the  pro- 
ceedings and  determinations  of  the  inferior  tribunals,  extends  unques- 
tionably to  the  review  of  all  questions  of  jurisdiction,  power,  and  au- 
thority of  the  inferior  tribunal  to  do  the  acts  complained  of,  and  all 
questions  of  regularity  in  the  proceedings — that  is,  all  questions  whether 
the  inferior  tribunal  has  kept  within  the  boundaries  prescribed  for  it  bj 
the  express  terms  of  the  Statute  law,  or  by  well  settled  principles  of  the 
common  law.  20  Johns,  80;  6  Wend,  566;  \o  Jd,  421;  15  A/.  452; 
8  Coijo,  13,  16;  7  Id,  108,  136,  137;  17  Wend,  464;  20  Id,  103;  2 
Hill,  9,  II,  398;  6  How.Pr,  25;  6  Cow,  570;  2  Wend,  395;  ^  Id,  98; 
32  Barb,  131;  43  Id,  232;  3  Seld,  152;  3  Kern,  223;  23  N.F,  192, 
222;  26  Id,  163;  People  ex  rel.  Citizens'  Gas  Light  Co.  v.  Board  of 
Assessors,  ^^  N,Y,%\\  People  ex  rel,  Buffalo  and  State  Line  R.R.  Co. 
V,  Fredericks,  48  Barb,  173;  see,  also.  People  ex  rel.  Cook  v.  Board  of 
Police,  39  N,Y,  506. 

27.  What  Questions  may  be  Raised. — It  may  determine 
whether  there  is  any  evidence,  but  not  upon  the  weight  and  just  force 
of  evidence.  (People  v.  Overseers  of  Ontario,  15  Barb,  286.)  Or 
whether  the  fiact  of  jurisdiction  is  established.  (People  ex  rel,  Bodine 
V,  Goodwin,  5  N,Y,  568.)  They  have  a  right  to  inquire  into  the  prin- 
ciples upon  which  judges  assessed  damages,  in  caae  of  an  assessment. 
(Stones.  Mayor  of  N.Y.,  25  Wend,  157;  Baldwin  v.  Calkins,  10  Wmd^ 
166;  but  see  Mattter  of  Mount  Morris  Square,  2  Hill,  14.)  See,  further, 
on  assessments,  (Bouton  v.  President  of  Brooklyn,  2  Wtnd^  395;  Exp^ 
Mayor  of  Albany,  23  Id,  277;  Owners  of  Ground  v.  Mayor  of  Albany; 
^ll<i'  374 >  People  V,  City  of  Rochester,  21  Barb,  656.)  As  to  taxa- 
tion, see  (2  Stra,  932;  2  T,R,  234;  2  Cai,  182;  Church  v.  Supervisors, 
15  Wmd,  198.)  In  summaiy  proceedings,  Niblo  v.  Post,  55  Wend, 
280;  following  Anderson  v,  Prindle,  23  Id,  616;  Buck  v,  Binninger,  3 
Bcu'b,  391. 


CHAPTER  II. 


HABEAS    CORPUS. 


1.  The  writ  of  habeas  carpus  is  that  legal  process 
which  is  employed  for  the  summary  vindication  of  the 
right  of  personal  liberty  when  illegally  restrained. 
{JIurd  on  Habeas  Corp^is,  143.)  The  writ  of  habeas 
carpus^  when  issued  to  inquire  into  the  cause  of  an 
imprisonment,  is  in  the  nature  of  a  writ  of  error,  and 
when  allowed  and  heard  by  an  officer  out  of  court,  the 
officer  is  deemed  a  court,  within  the  meaning  of  the 
Act  which  forbids  certain  persons  to  be  discharged 
before  the  expiration  of  the  sentence,  except  upon  a 
review  by  a  court  of  superior  jurisdiction  to  the  magis- 
trate making  the  commitment.  (3-5/.  Comnt.  13 1-2; 
2  Burr.  755-6;  Ingersoll  on  Hab.  Corp.  36;  4  yohns. 
360;  Bai.  Abr.  Hab.  Corp.  A/  ^  Pet.  203;  Case  of 
the  Twelve  Commitments,  19  Abb.  Pr.  394;  Matter  of 
Miller,  i  Daly,  512. 

THE   RIGHT  OF    PERSONAL    LIBERTY. 

2.  Personal  liberty  is  defined  to  be  the  power  of 
unrestrained  locomotion.  {Hurd  on  Habeas  Corpus^  i.) 
It  is  the  right  to  do-all  things  which  a  person  wants  to 
do,  when  the  doing  of  those  things  will  not  violate  any 
principle  of  common  justice.  It  is  the  right  to  pursue 
happiness  in  any  way  man  may  choose,  so  that  he  does 
not  give  others  misery.  It  is  the  unrestrained  power 
to  do  rights  with  all  reasonable  restraints  against  doing 
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wrong.  Personal  liberty  does  not  mean  license  to 
commit  crimes,  or  to  go  forth  and  be  -the  judge  in  one  s 
own  casej  and  impose  the  penalty  and  inflict  the  pun- 
ishment of  real  or  fancied  wrongs,  without  restraint. 
In  ordinary  terms,  it  means  that  we,  as  members  of 
society,  owing  duties  to  it,  and  receiving  benefits  from 
it,  will  do  unto  others  as  we  would  they  would  do 
unto  us. 

3.  Governments  are  formed  for  the  purpose  of 
securing  and  protecting  men  in  the  enjoyment  of  their 
natural  rights,  and  they  would  fail  of  accomplishing 
that  object  if  the  powers  to  regulate  or  prescribe  the 
mode  in  which  such  rights  are  to  be  exercised  be  not 
lodged  in  the  law-making  department.  {Ex  parte 
Nellie  Smith,  CaL  Sup.  Ct.,  Oct.  71,  1869.)  Hence, 
this  provision  of  the  CoQstitution  is  not  to  be  under- 
stood as  putting  life  or  liberty  entirely  beyond  the 
reach  of  the  Government,  if,  for  misconduct,  the  gene- 
ral welfare  of  the  community  demands  its  sacrifice,  or 
restraint;  or  as  allowing  every  one  to  acquire  property 
after  his  own  unregarded  manner,  and  according  to  his 
own  uncontrolled  will,  but  in  such  a  manner  and  by 
such  means  as  the  general  welfare  of  the  community 
may  require  him  to  observe.  While  the  exercise  of 
these  rights  cannot  be  denied  to  any  one,  it  may  be 
regulated.  Ex  parte  Nellie  Smith,  Cat.  Sup.  Ct.^ 
Oct.  T.,  1869. 

4.  As  the  Legislature  is  not  prohibited  from  all  in- 
terference with  the  rights  enumerated  in  the  Constitu- 
tion {Ex  parte  Nellie  Smith,  Cat.  Sup.  Ct., .  Oct.  71, 
1869),  such  reasonable  restraints  as  tend  to  keep 
man's  passions   in  due  bounds  are   not  infringments 


PERSONAL  RIGHTS.  887 

upon  his  right  of  personal  liberty.  If  it  were  so,  then 
personal  liberty  would  mean  barbarism;  these  restraints 
are*  prescribed  by  the  supreme  power  in  the  State,  and 
a  cheerful  obedience  to  them  is  one  of  the  chief  evi- 
dences of  an  enlarged  security  for  life,  liberty,  and 
property.  Every  act  which  may  tend  to  impair  the 
exercise  of  the  natural  right  of  persons,  beyond  what  is 
needful  for  the  general  good,  may  be  prohibited. 

5.  But  the  instances  are  many,  even  in  the  history 
of  our  own  country,  when  a  citizen  has  been  restrained 
of  his  personal  liberty  without  due  process  of  law,  and 
this  too  when  he  has  committed  no  wrong,  or  if  he  has, 
when  he  is  being  punished  in  an  illegal  manner.  Hence 
the  wisdom  of  our  ancestors  provided  a  means  by  which 
a  person  so  restrained  of  his  liberty  contrary  to  law 
might  in  a  speedy  manner  be  freed*  This  means  is  the 
writ  of  habeas  corpus^  the  privilege  of  which  writ  shall 
not  be  suspended  unless  when,  in  cases  of  rebellion  or 
invasion,  the  public  safety  may  require  it.  Const,  of 
U.S.^  Art.  i.,  §  9f  Subd.  2;   Const,  of  Cal.^  Art.  i.,  §  5. 

RIGHT   OF   BAIL. 

6.  In  nearly  every  State  in  the  Union,  all  offenses 
are  bailable,  except  only  such  felonies  as  are  punished 
by  death,  and  in  those  cases  **  the  proof  must  be  evident, 
or  the  presumption  great,"  to  deprive  the  party  of  the 
right  of  bail.  {Hurdon  Habeas  Corpus,  434.)  In  some 
States  the  right  to  bail,  where  the  proof  is  not  thus  evi- 
dent, in  capital  cases,  is  not  guaranteed  by  the  constitu- 
tions thereof,  but  even  then  the  right  is  as  fully  secured 
by  the  decisions  of  their  courts.  See  Ex  parte  Tay- 
lor, 5  Cow.  39;  Jones  v.  Kelly,  17  Mass.  116;  Evans  v. 
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Foster,   i  N.H.  374;    i  Hill,  398;   Hurd  on  Habeas 
Corpus,  437. 

7.  The  varied  and  sometimes  difficult  questions  pre- 
sented to  the  courts,  when  application  for  bail  is  made  by 
a  party  charged  with  the  commission  of  a  felony,  become 
matters  of  judicial  discretion.  No  two  cases  are  alike,  and 
the  Judge  necessarily  stands  between  the  liberty  of  the 
petitioner  and  the  offended  law.  In  capital  cases,  the 
fact  as  to  whether  the  proof  is  evident  or  the  presump- 
tion greats  may  often  cause  a  judge  to  doubt  between 
two  opinions.  The  discretion  above  referred  to  means 
a  conscientious f  a  legal  discretion.  Under  the  benign 
influence  of  a  modem  civilization,  the  punishment  im- 
posed for  the  commission  of  the  most  heinous  crimes  is 
inflicted  not  so  much  to  cause  the  subject  pain  as  to  avoid 
its  repetition,  to  warn  others  against  the  committing  of 
a  like  offense.  Hence  vindictive  punishments  and  long 
imprisonments^  except  in  rare  and  extreme  cases,  are 
unknown  in  American  jurisprudence. 
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PeiUian  for  Writ. 


In  the  Matter  of  the  Appli- 
cation of ,  for  a 

Writ  of  Habeas  Corpus. 


To  the  Hon. ,  Judge  of  the  District  Court  of 

the JudicialT)istrict  of  the  State  of , 

in  and  for  the County  of : 

The  petition  of respectfully  shows: 

That   is  unlawfully  imprisoned,  detained, 

confined,  and  restrained  of  his  liberty,  by ,  at 

,  in  the County  of ,  in  the 

State  of , 

That  the  said  imprisonment,  detention,  confinement, 
and  restraint  are  illegal;  and  that  the  illegality  thereof 
consists  in  this,  to  wit:  \state  whatl\ 

Wherefore  your  petitioner  prays  that  a  writ  of  habeas 

corpus  may  be  granted,  directed  to  the  said . . . . , 

commanding  him  to  have  the  body  of before 

your  Honor  at  a  time  and  place  therein  to  be  specified, 
to  do  and  receive  what  shall  then  and  there  be  consid- 
ered by  your   Honor  concerning  him,  together  with 

the  time  and  cause  of detention,  and  said  writ; 

and  that  he  may  be  restored  to  his  liberty. 

Dated  on  the day  of ,  i8 . . . 

\Ordinary  yura/.] 
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8.  AfBLdavlt. — It  is  not  necessary  that  the  affidavit  upon  which  the 
requisition  issued  should  set  forth  the  crime  charged  with  all  the  legal 
exactness  necessary  to  be  observed  in  an  indictment.  If  it  distinctly 
chaige  the  commission  of  an  offense,  it  is  all  that  is  necessary.  (Mat- 
ter of  Manchester,  5  (M,  23.)  So, itisnotnecessary thattheaffidavitshonld 
state  that  the  prisoner  is  a  "  fugitive  from  justice."  {Id.)  The  affidavit 
of  a  colored  person  was  admitted  on  habeas  corpus,  though  by  the  law 
of  the  State  he  was  not  competent  as  a  witness.  Norris  v,  Newton,  5 
McLtan,  92;  and  see  Nan  r.  Moxley,  i  Cranch  C.  Ct.  533. 

9.  Repeated  Applioatioiis. — ^The  doctrine  of  res  adjudkaia 
does  not  apply  to  proceedings  on  habeas  corpus^  and  the  refusal  to  grant 
the  writ  is  no  bar  to  a  second  application.  {Jn  Re  Edward  Ring,  38 
CaL  247;  In  Re  Perkins,  3  Ccd,  ^^^J)  See,  under  common  law  rule, 
13  Mu.  6*  W,  679;  5  Id,  33;  I  East,  306,  314;  14  Id,  91;  9  Adol. 
^'iT.  731;  Blxp,  Kaine,  3  Blatchf,  i;  compare  14  Haw,  U.S,  103; 
£xp,  Robinson,  6  McLean,  355. 
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Order  Granting  Writ, 


[Title.] 


On  reading  and  filing  the  petition  of  ...-:... .,  duly 
signed  and  verified  by  him,  whereby  it  appears  that  he 
is  illegally  imprisoned  and  restrained  of  his  liberty  by 

,  at  the in  the County  of 

,  in  the  State  of ,  and  stating  wherein 

the  illegality  consists,  from  which  it  appears  to  me  that 
a  writ  o{  habeas  corpus  ought  to  issue: 

It  is  ordered,  that  a  writ  of  habeas  corpus  issue  out 
of  and  under  the  seal  of  the   District  Court  of  the 

Judicial  District  of  the  State  of ,  in 

and  for  the County  of ,  directed  to 

the  said ,  commanding  him  to  have  the  body 

of  the  said before  me,  in  the  court  room  of 

the  said  Court,  on  the  ....  day  of ,  18 . . ,  at 
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....  o'clock  A.M.  of  that  day,  to  do  and  receive  what 
shall  then  and  there  be  considered  concerning  the  said 
,  together  with  the  time  and  cause  of  his  de- 
tention, and  that  he  have  then  and  there  the  said  writ. 

Dated  on  the day  of ,  i8 . . . 

P.Q., 

Dtsirict  yvdge^ District, 


10.  Discharge. — ^When  a  party  is  "  in  confinement  for  acts  done 
in  pursuance  of  a  law  of  the  United  States,  and  under  process  from  a 
judge  of  the  same,"  he  will  be  dischaiged  on  habeas  corpus,  {Exp, 
Jenkins,  2  Wall.jr,  C.  Ct.  $21;  2  Am.  Law  Reg,  144.)  So,  when  the 
indictment  chaiges  an  offense  not  known  to  the  law.  {In  Re  Corryell, 
22  Cal,  178.)  So,  where  five  females  are  brought  before  the  Court  on 
a  return  to  a  writ  of  habeas  corpus,  and  the  person  in  whose  custody 
they  are  neither  shows  nor  claims  any  legal  right  to  detain  them,  they 
will  be  dischaiged.  {Exp.  "  Queen  of  the  Bay,"  i  Cal,  157.)  A  pris- 
oner committed  on  final  process  will  not  be  discharged  on  habeas  cor- 
pus by  reason  of  defects  in  the  judgment,  unless  the  judgment  is  abso- 
lutely void,  (People  v.  Smith,  i  Cal,  9.)  If  the  warrant  of  commit- 
ment be  informal  or  insufficient,  the  Court,  upoif  habeas  corpus,  will  dis- 
charge the  prisoner;  but  if  sufficient  cause  appear,  will  recommit  him  in 
proper  form.  {Exp,  Bennet,  2  Cranch  C,  C/.  612;  see,  also,  Exp, 
Branigan,  19  CaL  133;  Exp,  Milbum,  9  Pet,  704.)  Where  the  pris- 
oner is  not  discharged  on  a  writ  of  habeas  corpus,  it  is  the  duty  of  the 
Court  to  remand  him.    People  ex  rel,  Crouse  v,  Cowles,  4  Eeyes,  38. 

11.  •  Hearing  on  Habeas  Corpus. — If  at  the  hearing  on  habeas 
corpus  the  warden  of  the  prison  has  not  a  certified  copy  of  the  judgment 
in  his  hands,  and  it  appears  that  a  judgment  authorizing  the  imprison- 
ment was  entered,  a  copy  of  which  can  be  procured,  a  reasonable  time 
will  be  given  to  procure  such  copy,  and  if  obtained  the  writ  will  be 
quashedr  {In  Re  Edward  Ring,  28  Cal.  247;  Exp,  Gibson,  31  Cal. 
619.)  An  inquiry  may  be  made  outside  the  record,  to  ascertain 
whether  in  fact  the  confinement  is  on  account  of  acts  done  in  pursuance 
of  a  law  of  the  United  States,  and  under  process  from  a  judge  of  the 
same.  {Exp,  Jenkins,  i  PhU,  168;  2  Wall  jr,  C  Ct,  521;  2  Am, 
Law  Reg,  144.)    The  functions  of  the  writ,  where  the  party  appealing 
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to  its  aid  is  in  custody  under  process,  does  not  extend  beyond  an  in- 
quiry into  the  jurisdiction  of  the  Court  by  which  it  was  issued,  and  the 
validity  of  the  process  upon  its  face.  Ex  parU  McCuUough,  35 
CaL  97. 

12.  Hearing. — ^The  G>urt  may  proceed  to  inquire  whether  the  in- 
dictment chaiges  any  offense  known  to  the  law.  {In  Re  Conyell,  23 
Col,  178.)  But  it  is  not  competent  to  re-try  the  issues  of  fact,  or  to  re- 
view the  proceedings  of  a  legal  trial.  {Ex  parte  Bird,  19  C<iL  130.) 
Under  the  writ  of  habeas  corpus  it  is  not  competent  to  determine 
whether  or  not  the  order  of  the  Court  upon  which  the  process  was 
founded  is  or  is  not  erroneous.  {Ex  park  McCullough  35  Cal,  97.) 
The  remedy  in  such  case  is  by  certiorari,  (Matter  of  Place,  34  How, 
Pr,  259.)  The  Court  has  only  to  inquire  whether  a  warrant  of  com- 
mitment states  a  sufficient  probable  cause  to  believe  that  the  perspn 
chaiged  has  committed  the  offense.  (United  States  v.  Johns,  4  DaU. 
412.)  Habeas  corpus  is  the  proper  remedy  for  every  unlawful  impris- 
onment, both  in  civil  and  criminal  cases;  but  an  imprisonment  is  not 
unlawful,  in  the  sense  of  this  rule,  merely  because  the  process  or  order 
under  which  the  party  is  held  has  been  irregularly  issued,  or  is  erron- 
eous.   Ex  parte  McCullough,  35  Cal,  97. 

13.  Jurisdiotion— State  Courts. — By  the  Act  of  April  20tfa, 
1852,  the  power  of  hearing  and  determining  writs  of  habeas  corpus  is 
vested  in  the  judge  of  every  court  of  record  in  the  State.  (Matter  of 
Perkins,  2  Cal,  424;  People  v,  Gaul,  44  Barb.  98;  Matter  of  Barrett, 
42  Barb,  479-)  In  term  or  in  vacation.  (State  v.  Hill,  10  Mirm,  63.) 
So,  in  case  of  a  party  arrested  as  a  fugutive  from  justice.  (Matter  of 
Manchester,  5  Cal,  237.)  But  they  have  no  power  to  control  the  exec- 
utive discretion  in  such  cases.  Yet  that  discretion  may  be  inquired 
into  in  every  case  involving  the  liberty  of  the  citizen.  (/</.)  Its  allow- 
ance in  term  time  by  the  Supreme  Court  of  California  is  in  the  dis- 
cretion of  the  Court.  {Exp,  Ellis,  11  Cal,  222.)  The  Supreme  Court 
may  exercise  its  appellate  jurisdiction  by  means  of  this  writ.  (People 
V,  Turner,  i  Cal,  143.)  But  by  the  amendment  to  the  Constitution,  it 
has  original  jurisdiction  in  the  issuance  of  the  writ.  (Tyler  v,  Houghton, 
25  CaL  26.)  As  to  the  jurisdiction  of  state  courts  in  the  issuance  of 
this  writ,  consult  {^*  Jurisdiction^'  Vol.  i.,  p.  20,  n.  24.)  Of  the  Supreme 
Court,  {Id,  p.  24,  n.  35.)  Its  original  jurisdiction,  (p.  27,  n.  45.)  Of 
the  district  courts,  {Id,  p.  29,  n.  53,  p.  34,  n.  74.)  Of  county  courts,  Id, 

P-  39i  n-  93- 
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14.  Jurisdiotion,  Ck>nfllot  of. — Where  a  person  is  properly  in 
custody  under  State  authority,  the  United  States  Circuit  Court  has  no 
authority  to  take  the  accused  by  habeas  corpus  from  such  authority. 
(United  States  v.  Rector,  5  McLean^  174;  9  Ofip,  Affy-Gen,  713;  see, 
also,  Ableman  v.  Booth,  21  How,  U.S.  506;  Exp.  Dorr,  3  How.  U.S. 
103.)  Nor  has  a  State  court  authority  to  remove  a  defendant  from  the 
custody  of  a  court  of  the  United  States.  (United  States  v.  Rector,  5 
McLean,  174;  9  0pp.  Atfy-Gen.  713.)  So,  in  extradition  cases  where 
a  warrant  has  been  issued  by  the  Secretary  of  State,  and  is  in  the  hands 
of  the  United  States  Marshall.  (9  Johns.  239;  .Matter  of  Veremaitre, 
9  N.Y.  Leg.  Ohs.  137;  6  0pp.  Aify-Gen.  103,  713.)  See,  as  to  the 
power  of  United  States  courts  in  such  cases,  {Exp.  Smith,  3  McLean^ 
121;  Matter  of  Kaine,  10  N.F.  Leg.  Ohs.  257;  14  How.  U.S.  103.) 
So,  also,  in  cases  of  enlistment.  (Matter  of  O'Connor,  48  Barh.  258; 
3  AH.  Pr.  (N.S.)  137;  Reilly's  Case,  2  Id.  334;  People  v.  Gaul,  44 
Bard.  98;  Matter  of  Martin,  45  Bard.  142.)  As  to  issuance  of  writ 
in  cases  of  enlisted  soldiers,  and  of  the  authority  of  State  courts  in  the 
issuance  of  the  writ  of  habeas  corpus  in  such  cases,  consult  (Matter  of 
Barrett,  42  Bard.  479;  Matter  of  Graham,  %  Jones  L.  (A^.C.)  416; 
Matter  of  Bryan,  i  Wins.{N.C.)  No.  11;  Matter  of  Rosenari,  Id.  443.) 
It  cannot  inquire  into  the  validity  of  an  enlistment  in  the  case  of  de- 
sertion. (See  above  cases,  and  see  Exp.  Anderson,  16  Iowa,  595.)  Or 
where  the  prisoner  is  awaiting  a  trial  before  a  court  martial.  Matter  of 
Beswick,  25  How.  Pr.  159. 

15.  Praotioe. — ^The  proceedings  on  a  writ  of  habeas  corpus  in  the 
federal  courts  are  governed  by  the  common  law  of  England  as  it  stood 
at  the  adoption  of  the  Constitution,  subject  to  such  alterations  as  Con- 
gress shall  see  fit  to  prescribe,  and  not  by  the  State  Statutes.  (3  Pei. 
193;  2  Brock.  Marsh.  447;  Exp.  Kaine,  ^Blatchf.  i.)  So,  in  cases 
of  aliens.  (Matter  of  Bariy,  7  Law  Rep.  374.)  A  petitioner  for  a 
writ  of  habeas  corpus  is  not  entitled  to  a  jury  to  try  issues  of  fact. 
(Baker  v.  Gordon,  23  Ind.  204.)  Upon  a  return  of  habeas  corpus,  in  a 
case  of  arrest  upon  suspicion,  and  without  a  warrant,  proof  must  be 
given  to  show  the  suspicion  to  be  well  founded.  2  Inst.  52;  Matter  of 
Henry,  29  Houo.  Pr.  183. 

16.  Return  of  Writ. — ^Upon  a  return  to  a  writ  of  habeas  corpus, 
it  is  proper  for  the  Court  to  look  into  the  dep)Ositions  taken  before  the 
committing  magistrate,  in  order  to  ascertain  whether  there  is  probable 
cause  to  suppose  that  a  felony  has  been  committed  by  the  prisoner. 
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(People  V,  Smith,  i  CaL  9.)  A  return  "that the  person  alleged  to  be 
detained  was  not  within  the  control  and  custody  of  the  party  to  whom 
the  writ  was  directed,  and  that  such  person  was  beyond  the  jurisdiction 
of  the  Court,  was  held  evasive  and  insufficient  where  such  person  had 
been  removed  in  anticipation  of  the  issuance  of  the  writ  (United 
States  V.  Davis,  5  Cranch  C  CL  622.)  Attachment;,  for  not  returning 
not  issued  until  three  days  after  service  of  the  writ,  (United  States  v. 
Bollman,  i  Cra^h  C,  CL  373.)  In  Newtda,  the  warden  of  the  State 
Prison  may  show  that  he  holds  the  prisoner  not  only  by  virtue  of  a 
commitment,  but  also  under  sentence  of  the  Court.  Exp.  Salge,  i 
Nn\  449. 

17.  Who  may  Issue  Writ.— The  courts  of  the  United  States 
are  empowered  to  issue  the  writ  of  habeas  corpus,  (i  Stai,  a/ L,  Si; 
I  Bright.  301.)  Either  of  the  justices  of  the  Supreme  Court  of  the 
United  States,  as  well  as  a  judge  of  any  United  States  District  Court, 
may  issue  the  writ  (See  Act  of  1789;  Id,;  see  Act  of  1833;  4  StcU, 
at  L,  634;  1  Bright.  202;  Exp.  Jenkins,  2  Wall.  jr.  C.  C/.  521; 
United  States  v.  Morris,  2  Am,  Law  Reg,  348;  Robinson,  6  McLean, 
355;  Thomas  v.  Crossin,  3  Am,  Lmw  Reg,  207;  consult,  also.  Act 
of  Congress y  1842;  5  Stat,  at  L.  539;  i  Bright.  202.)  By  the  Act  of 
Congress  of  1867,  the  several  courts  of  the  United  States,  and  the  sev- 
eral justices  and  judges  of  such  courts,  within  their  respective  jurisdic- 
tions, were  empowered  to  issue  the  writ  of  habeas  corpus.  As  to  pro- 
ceedings thereon,  consult  (14  Stat,  at  L.  385,  §1.)  This  statute  con- 
tains provisions  regulating  the  use  of  the  writ,  which,  in  respect  to  cer- 
tain cases,  supersede  many  of  the  former  enactments  and  the  decisions 
under  them.  That  the  courts  and  judges  of  the  United  States  may 
issue  the  writ,  consult  {Exp.  Smith,  3  McLean,  121 ;  Matter  of  Keeler, 
Hempst.  306;  Eocp,  Des  Rochers,  i  AfcAll,  68.)  As  to  the  Supreme 
Court,  {^Dall,  17;  Exp,  Burford,  3  Cranch,  448;  Exp,  Bollman,  4 
Id.  75;  Exp,  Watkins,  f  Pet.  568;  Exp,  Kearney,  7  Wheat.  38.)  But 
only  in  the  exercise  of  its  appellate  jurisdiction.  {Exp.  Milbum,  9 
Pet,  704;  Matter  of  Metzger,  5  How,  Pr,  176;  Matter  of  Kaine,  14 
Id,  103.)  As  to  power  of  circuit  courts,  see  {Exp.  Milligan,  4  Wcdl. 
U,S.  3;  Exp,  Smith,  3  McLean,  121.)  Of  justice  in  vacation,  see 
Matter  of  Kaine,  14  How,  U.S,  103;  Exp.  Barnes,  Sprague,  133. 
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J^O.  1080. 

Writ  of  Habeas  Carpus, 
[Venue.] 

The  People  of  the  State  of  California,  to  A.B.,  greeting: 

We  command  you,  that  you  have  the  body  of  CD,, 
by  you  imprisoned  and  detained,  as  it  is  said,  together 
with  the  time  and  cause  of  such  imprisonment  and  de- 
tention, by  whatsoever  name  said  CD.  shall  be  called 
or  charged,  before  G.  H.,  Judge  of  the Judi- 
cial District  of  the  State  of  California,  at  the  court  room 
of  the  District  Court  of  said  District,  in  and*  for  the  City 

and  County  of  San   Francisco,  on  the    day  of 

,  18 . . ,  at o'clock  in  the noon 

of  that  day,  to  do  and  receive  what  shall  then  and  there 
be  considered  concerning  the  saidiJIlPi  And  have 
you  then  and  there  this  writ. 

Witness  Hon ,  judge  of  the  said  District  Court, 

at  the  court  room  thereof,  in  the  City  and  County  of 
San  Francisco,  this   day  of ,  18 . . . 

Attest,  my  hand  and  the  seal  of  the  said  Court,  the 
day  and  year  last  above  written. 

Clerk. 

By  O.P., 

Deputy  Clerk. 


18.  Issuance  of  Writ. — ^The  writ  should  not  issue  to  run  out 
of  the  county,  unless  for  good  cause  shown,  as  the  absence,  refusal  or 
disability  of  the  judge  to  act,  or  other  reason,  showing  that  the  object 
and  reason  of  the  law  requires  its  issuance.  (Exp.  Ellis,  1 1  Cal,  222.) 
In  such  case,  resort  may  be  had  to  officers  out  of  the  county.  {Id,) 
Though  the  writ  is  a  writ  of  right,  it  is  not  granted  of  course,  but  upon 
probable  cause  shown.    (United  States  v,  Lawrence,  4  Crunch  C,  Ct, 
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518;  Matter  of  Keeler,  Hempst,  307;  Exp,  Vallandigham,  Trial  0/ 
•  Vallandigham,  259;  Exp.  Davis,  ^  Law  Rep,  {N,S,)  301,)  As  to  when 
issuance  will  be  refused,  see  (3  A/.  193;  j  Cush.  285;  Hurd,  Hob, 
Corp.  223;  Exp.  Vallandigham,  Trial  of  Vallandigham,  259>)  That 
the  allowance  or  refusal  is  matter  of  law  and  not  of  discretion,  see 
{Exp,  Milligan,  4  Wall,  U.S.  3.)  The  act  issuing  the  writ  is  purely 
ministerial,  and  in  no  sense  judicial.  (People  v.  Nash,  5  Park.  Cr. 
473;  Nash  V.  Peq)le,  36  N,y.  607;  Matter  of  Nash,  16  Abb,  Pr.  281; 
but  to  the  contrary  is  People  ex  rel,  Ryan  v,  Russell,  i  Abb.  Pr,  {N,S.) 
230.)  A  writ  will  not  be  granted  if  it  appears  from  the  application, 
prima  fade^  that  there  is  not  sufficient  ground  for  the  discharge  of  the 
party  imprisoned.     In  ReGxoziei,  16  Wis.  423. 


CHAPTER  III. 


QUO   WARRANTO. 


1 .  The  writ  of  quo  warranto  is  to  prevent  the  usurp- 
ation of  any  office,  franchise  or  liberty,  and  also  to  af- 
ford a  remedy  against  corporations.  {Ex  parte  The 
Attorney-General,  i  Col.  85;  People  v.  Olds,  3  Col. 
167.)  Usurpation  is  defined  the  exercise  or  use  of  an 
office  or  franchise  without  authority.  (3  Bl.  Com. 
262.)  A  person  holding  a  certificate  of  election,  with- 
out the  right  and  legal  title  to  the  office,  is  an  intruder, 
within  the  meaning  of  the  Act.  (Palmer  v.  Woodbury, 
14  Cat.  43.)  As  to  who  is  an  intruder,  see  People  v. 
Jones,  20  Col.  50. 

2.  In  Missouri,  it  has  been  held  that  a  writ  of  quo 
warranto  is  in  the  nature  of  a  writ  of  right  for  the 
State,  against  any  person  who  claims  or  exercises  any 
office,  to  inquire  by  what  authority  he   supports  his 
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claim,  and  it  issues,  as  a  matter  of  course,  witliout  any 
application  to  this  Court.  (State  v.  Perpetual  Ins.  Co., 
8  Mo.  330;  State  v.  Stone,  25  Mo.  555.)  In  Illi- 
nois, when  quo  warranto  is  resorted  to  for  the  pro- 
tection of  private  and  individual  rights,  it  is  in  substance, 
though  not  in  form,  a  civil  suit,  and  a  change  of  venue 
will  be  allowed  as  in  civil  suits.  (13  ///.  581.)  It  is  a 
civil  proceeding,  and  the  Circuit  Court  has  jurisdiction 
thereof  in  St.  Louis  County,  State  of  Missouri.  (State 
V.  Lingo,  26  Mo.  496.)  See,  as  to  action  in  general  in 
various  States  and  Territories  of  the  Union,  Vol.  ii., 
p.  497,  et  seq. 

8.  Jiulsdiotion. — On  petition  of  Attorney-General  i(x  a  writ  of 
quo  warranio  2i!g2An^  a  tax  collector:  Held,  that  the  Court  had  no  juris- 
diction. (The  Attorney-General  ex  prate,  i  Cal,  85.)  The  Supreme 
Court  is  not  empowered  to  issue  a  writ  of  quo  warranto  to  inquire  by 
what  authority  a  person  exercises  the  duties  of  a  collector  of  the  foreign 
license  tax.  {Id,)  Judges  of  the  county  courts  and  district  judges  have 
jurisdiction  over  the  subject  of  contested  elections.  (Saunders  v, 
Haynes,  13  CaL  145.)  This  is  one  of  the  "special  cases,"  of  which 
the  Constitution  provides  that  the  county  judges  may  take  cognizance,, 
when  authorized  by  the  Legislature.  (/</.)  Who  has  jurisdiction  to 
grant  the  writ.  The  Attorney-General  ex  parte,  i  Cal,  85;  Saunders  v. 
Haynes,  13  CaL  145. 

4.  Office  Grenerally. — ^What  is  a  lucrative  office,  (Palmer  v. 
Woodbury,  14  CaL  43;  Saunders  v.  Haynes,  13  CaL  145;  People  ^x 
reL  Melony  z/»  Whitman,  10  Cal,  38.)  Holding  office,  what  consti- 
tutes, (People  ex  reL  Melony  ».  Whitman,  10  CaL  38;  see  Vol.  ii., 
p.  498.)  As  to  salary  of  office,  see  (Pond  v.  Maddox,  CaL  Sup,  Ct^ 
Oct.  71,  1869;  see,  also,  Vol.  ii.,  p.  502,  n.  24.)  Term  of  office, 
consult  (People  ex  rel.  Fowler  v.  Wells,  11  CaL  329;  People  ex  rel. 
Fox  V.  Templeton,  12  CaL  394;  People  ex  reL  Attorney-General  v. 
Burbank,  12  CaL  378;  Attorney-General  v.  Squires,  14  Cal.  12; 
People  ex  rel.  Attorney-General  v,  Addison,  10  CaL  1 ;  Westbrook  v, 
Rosborough,  14  CaL  180;  Brodie  v.  Campbell,  17  CaL  11;  People  «r 
rel  Attorney-General  v.  Martin,  12  CaL  409;  The  People  ex  rd. 
Melony  v.  Whitman,  10  CaL  38;  People  ex  rel.  Fox  v.  Templeton,  12 
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Cal.  394;  People  ex  rd.  Brodie  v,  Weller,  11  Col,  77.)  Change  of 
term,  see  (Christy  v.  Supervisors,  CaL  Sup.  C/.,  Jan,  71,  1870.)  Who 
are  eligible  to  office,  People  *ex  rel,  Melony  v.  Whitman,  10  CaL  38; 
but  see  Brooks  v,  Melony,  15  CaL  58;  People  ».  Dorsey,  32  CaL  296. 

5.  Office  Grenerally. — Election  to  office,  time  of,  (Jacobs  v. 
Murray,  15  CaL  221;  Peoples  reL  Brodie  f.  Weller,  11  CaL  77; 
affirmed  in  People  v,  Burbank,  12  CaL  378;  People  ex  rel,  McKune 
y.  Weller,  11  CaL  49;  Christy  v.  Supervisors  of  Sacramento,  CaL  St^. 
CLf  Jaru  T,y  1870;  citing  various  statutes.)  When  proclamation 
necessary,  (Westbrook  v.  Rosborough,  14  CaL  180;  People  v,  Mar- 
tin, 12  CaL  409;  People  ex  reL  McKune  v.  Weller,  11  Col,  49; 
People  ex  reL  Fox  v.  Templeton,  12  CaL  394;  People  ex  reL  Attor- 
ney-General V,  Burbank,  12  CaL  378.)  Certificate  of  election.  (People 
V.  Jones,  20  CaL  50;  Magee  v.  Supervisors  of  Calaveras  County,  10 
Ca/.  376;  Conger  z;.  Gilmer,  32  CaL  75.)  What  will  vitiate  an  elec- 
tion, (Whipley  v,  McKune,  12  CaL  352.)  Resignation  of  office. 
Miller  v.  Board  of  Supervisors  of  Sacramento  County,  25  CaL  97. 

6.  Office  Grenerally. — ^Vacancy,  what  constitutes,  (People  v. 
Whitman,  10  CaL  38;  Brooks  v.  Maloney,  15  CaL  58;  People  v. 
Supervisors  of  Marin  County,  10  CaL  344;  see  Vol.  ii.,  p.  503,  n.  29.) 
Appointment  to  fill  vacancy.  (Conger  v,  Gilmer,  32  CaL  75;  see  Vol. 
ii,  p.  499,  n.  2.)  Appointment  may  be  rescinded,  when,  (People  7. 
Gilmer,  Jan,  71,  1867;  Conger  v,  Gilmer,  32  CaL  75.)  Who  may 
appoint  to  office.  (Attorney-General  v.  Squires,  13  CaL  12;  Palmer 
V,  Woodbury,  14  CaL  43;  People  v.  Hill,  7  CaL  97;  see  People  ex 
rel,  Shoaf  v,  Parker,  CaL  Sup,^  Ct,^  Jul,  T.,  1869;  see,  also.  People 
ex,  rel,  Baird  v,  Tilton,  CaL  Sup,  Q,yjul,  7!,  1869. 

7.  Pleading^s. — ^The  name  of  the  person  entitled  to  the  office 
may  be  set  forth  in  the  complaint.  {CaL  Pr,  Act^  §  311.)  An  allega- 
tion that  defendant  is  in  possession  of  the  office  without  lawful  authority 
is  a  sufficient  allegation  of  intrusion  and  usurpation.  (Palmer  v. 
Woodbury,  1 4  CaL  43 . )  Plaintiff  must  show  prima  facte  that  a  vacancy 
existed  in  the  office,  and  that  he  was  eleaed  to  fill  it.  (Doane  v. 
Scannell,  7  CaL  393.)  It  may  be  shown  that  a  sufficient  number  of 
the  votes  cast  for  a  person  who  received  the  certificate  was  illegal,  to 
annul  his  majori^,  and  his  election  may  be  set  aside  for  that  reason. 
(People  ex  rel.  Smith  v.  Pease,  27  i\;  J'.  45.)  A  certificate  of  election 
is  not  necessaiy  to  enable  a  party,  claiming  to  have  been  elected,  to 
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bring  his  action  by  quo'warranto,  (Magee  v\  Supervisors  of  Calaveras 
County,  TO  CaL  376.)  In  the  case  of  an  election,  the  issuance  of  a 
commission  is  a  mere  ministerial  act.  (Conger  v,  Gilmer,  23  CaL  75.) 
What  are  not  sufficient  allegations,  (Palmer  v,  Woodbury,  1 4  CaL 
43;  Doaife  V,  Scannell,  7  CaL  393;  Id,  439;  see  Vol.  ii.,  p.  503,  n. 
28.)  The  Court  will  not  grant  a  writ  of  quo  warranto  against  an  officer, 
to  show  by  what  authority  he  exercises  his  office,  upon  a  general  state- 
ment that  he  is  disqualified.  (J5!r /ar/?  Bellows,  i  Mo,  115.)  See, 
generally,  as  to  pleadings  in  the  various  States  and  Territories,  (Vol.  ii., 
p.  497,  et  seq,)  Who  cannot  demur.  (Flynn  v,  Abbott,  x6  CaL  358.) 
As  to  defenses  generally,  see  Vol.  ii.,  p.  956,  Notes  i,  2. 

8.  Proceedings. — ^An  action  may  be  brought  against  any  party 
usurping  any  office  or  franchise.  {CaL  Pr,  Act^  §  310.)  In  what 
name  a  proceeding  in  the  nature  of  quo  warranto  is  brought,  see, 
generally,  {Exp,  Attorney-General,  i  CaL  87;  Peoples,  Olds,  3  CaL 
175;  feople  V,  Scannell,  7  CaL  439;  Palmer  v,  Woodbury,  14  Id,  43; 
People  V,  Jones,  20  Cat,  50;  Territory  v,  Lockwood,  3  Wall  U.S, 
236;  Burn  (Wis,)  ii^,)  That  contestant  cannot  take  judgment  by 
default,  but  must  prove  his  allegations,  see  (Keller  v.  Chapman,  34 
CaL  635;  see,  also.  Vol.  ii.,  p.  497,  n.  i.)  In  a  special  case  to  contest 
an  election  under  the  Statute,  the  County  Court  has  no  power  to  grant 
a  new  trial,  and  an  appeal  to  the  Supreme  Court  must  be  taken  from 
the  judgment,  and  a  statement  on  appeal  be  msuie  and  settled,  to  enable 
the  Supreme  Court  to  review  the  proceedings  below  outside  the  judg- 
ment roll.  (Cosgrove  v,  Rowland,  24  Cat,  457.)  In  proceedings  by 
the  Attorney-General  in  the  nature  of  quo  warranto^  for  the  dissolution 
of  a  corporation,  the  Court  has  no  power  to  appoint  a  receiver  before 
judgment  except  in  case  of  insolvency.  (People  v,  Washington  Ice 
Co.,  18  Abb.  Pr,  382.)  It  seems  the  Court  may  in  such  case  issue  an 
injunction.  As  to  the  principles  of  determination  in  such  cases,  see 
{CaL  Pr,  Act,  §  312;  see,  also.  Vol  ii.,  p.  498,  n.  6.)  When  rendered 
in  favor  of  applicant.  (Gi/. -Pr.  ^r/,  §  313.)  That  damages  may  be 
recovered,  see  Cat,  Pr,  Act,  §  314;  see,  also,  §§  315,  316. 

9.  When  a  Writ  may  Issue. — ^When  the  person  is  in  office 
by  color  of  right,  and  exercising  the  duties  thereof,  a  quo  warranto  is 
the  proper  remedy,  and  not  a  mandamus,  {Breese,  104;  17  HI,  167;  i 
Scam,  215;  2  Scam.  T9;  St  Louis  County  Court  v.  Sparks,  10  Mo.  117.) 
An  information  in  the  nature  of  a  quo  warranto  is  the  proper  proceed- 
ing to  try  the  title  to  an  office.    (People  v,  Scannell,  7  CaL  432;  Peo- 
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pie  ex  rei.  Smith  v.  Pease,  27  N,K  45.)  Where  an  act  establishing  a 
new  county  within  the  limits  of  an  old  one  is  unconstitutional,  the 
sheriff  of  the  old  county  Inay  proceed  by  guo  warranto  against  the  per- 
son assuming  to  act  as  sheriif  of  the  new  county.  (State  ».  Scott,  17 
Mo.  521.)  An  action  in  the  nature  of  an  action  of  quo  warranto  will  lie 
against  a  corporation  of  which  a  receiver  has  been  appointed  on  ac- 
count of  insolvency.  (People  ex  rel.  Barton  v,  Rensselaer  Ins.  Co.,  38 
Barb.  323.)  It  is  the  proper  mode  of  testing  the  forfeiture  of  a  char- 
ter, (i  Gilm.  667;  32  III.  82.)  The  decision  of  the  Superintendent  of. 
of  public  instruction  uj)on  adverse  claims  to  the  title  to  the  office  of 
trustee  of  the  School  Distria  is  final,  and  an  action  in  the  nature  of 
quo  warranto  will  At  lie  after  such  decision.  People  ex  rel.  Hill  v. 
Collins,  34  How.  Pr.  336;  see  Vol.  ii.,  p.  503,  n.  30. 


CHAPTER  IV. 


MANDAMUS. 


1.  The  writ  oifHandamus  may  be  denominated  the 
writ  of  mandate.  (Gz/.  Pr.  Act^  §  466.)  It  cannot 
be  made  to  perform  the  functions  of  a  writ  of  error. 
(Commissioners  of  Patents  v.  Whitely,  4  Wall.  U.S. 
522.)  The  distinction  between  writs  of  mandate  and 
quo  warranto^  as  held  in  England,  is  not  abolished  by 
the  Statute  of  this  State,  but  is  fully  recognized.  Peo- 
ple V.  Olds,  3  Cal.  173. 

2.  Mandamus  is  a  writ  which  issues  out  of  a  Su- 
preme Court,  directed  to  any  person,  corporation,  or  in- 
ferior court,  requiring  them  to  do  some  particular  thing 
therein  specified,  which  pertains  to  their  office  and  duty, 
and  which  the  Court  issuing  it  has  previously  determ- 
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ined,  or  at  least  supposes  to  be  consonant  to  right  and 
justice.  (2  Blk,  Com.  no;  2  Burr.  Law  Diet.  177.) 
Its  office  may  be  to  compel  the  action,  but  it  cannot  be 
to  correct  the  errors  of  an  inferior  court.  (State  ex 
rel.  Tread  way  v.  Wright,  4  Nev.  119.)  Nor  to  restrain 
the  performance  of  duties.  (Terry  v.  Stauflfer,  1 7  La. 
An.  306.)  It  is  issued  principally  for  public  purposes, 
and  to  enforce  the  performance  of  public  rights  or  du- 
ties. Napa  Valley  R.Rl  Co.  v.  Napa  County,  30  Cal. 
435;  sde  2  Burr.  Law  Diet.  177;  3  BL  Com.  no. 

3.  It  issues  to  the  judges  of  any  inferior  court, 
wherever  justice  has  been  delayed.  {^Exp.  Crane,  5 
Pet.  190.)  The  writ  of  mandamus  is  considered  a  writ 
of  right.  In  modern  practice,  it  is  nothing  more  than 
an  ordinary  process,  in  cases  where  it  is  the  appropri- 
ate remedy.  (Kentucky  v.  Dennison,  24  How.  Pr. 
66»)  That  it  is  not  a  writ  of  right,  see  (People  v.  Hatch, 
33  i7/.  9.)  It  is  necessarily  a  summary  proceeding;  and 
it  is  very  questionable  whether  the  intervention  of  third 
persons  can  be  legally  entertained  in  a  case  involving 
important  questions  of  public  interest.  State  v.  Wrot- 
nowski,  17  La.  An.  156. 

4.  Ck>unty  Of9lcers. — Where  the  commissioners  of  a  counfy 
haye  authority  by  statute  to  issue  bonds,  and  are  required  to  levy  a  tax 
to  pay  the  interest  coupons,  as  they  become  due,  and,  having  issued 
such  bonds,  they  neglect  or  refuse  to  assess  the  tax  or  pay  the  interest, 
a  writ  of  mandamus  is  the  proper  legal  remedy.  (Knox  Co.  v.  Aspin- 
wall,  24  How,  Pr,  376;  Lyell  v,  St.  Clair  County,  3  McLean^  580;  see 
Rose  V,  County  Commissioners,  50  Maine,  243.)  Or  to  compel  County 
Commissioners  to  empannel  a  new  jury.  (Mendon  v,  Worcester,  10 
Pick,  236.^  Or  to  compel  distribution,  for  support  of  religion.  (State 
V,  Trustees,  2  Ohio,  108.)  But  not  to  compel  county  commissioners 
to  remove  the  county  seat.  (Condit  v,  Bd.  of  Commr's,  25  Ind,  422.) 
It  will  be  granted  to  compel  an  assessor  to  assess  for  taxation  property 
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liable  to  be  taxed,  and  which  he  neglects  and  refuses  to  assess.  (Peo- 
ple V,  Shearer,  30  CaL  645;  Goigas  v.  Blackburn,  14  flhio,  252;  19 
Ohio,  415-)  Or  to  compel  assessors  to  correct  an  erroneous  assessment 
(People  V,  Olmsted,  45  Barb,  644.)  Or  to  compel  a  tax  collector  to 
execute  and  deliver  to  a  person,  paying  his  taxes  in  the  coin  therein 
designated,  a  receipt  for  the  same.  (Perry  ».  Washburn,  20  Cal.  318.) 
On  behalf  of  one  illegally  assessed.  (People  v.  Barton,  44  Barb^ 
148.)  As  against  commissioners  of  jurors,  see  (People  v.  Taylor,  45 
Barb,  129.)  A  mandamus  mW  not  lie  against  a  Coimty  Treasurer  to 
compel  him  to  pay  interest  due  on  county  bonds.  (People  ex  rd.  Tal- 
lant  &  Wilde  ».  Fogg,  Treasurer,  11  CaL  351.)  Or  to  pay  over  school 
money.  (State  5?.  White,  17  Ohio,  32.)  But  it  will  lie  to  "compel  a 
county  auditor  to  pay  a  county  debt.  Barnett  v.  Auditor  of  Portage, 
12  Ohio,  54;  State  v,  Treas.  of  Wood,  17  A/.  184;  State  v.  Auditor  of 
Hamilton,  19  Ohio,  116. 

5.  Governor  of  State. — Mandamus  will  issue  to  the  Governor 
in  certain  cases.  (McCauley  v.  Brooks,  16  CaL  11)  A  writ  of  man- 
date will  be  issued  to  compel  the  Governor  to  sign  a  patent,  unless  the 
law  has  vested  him  with  discretionaiy  powers  in  that  respect  (Mid- 
dleton  V.  Low,  30  Cal,  596.)  So  as  to  land  embraced  in  a  sixteenth 
and  thir^-sixth  sections,  not  surveyed  by  the  United  States.  {Id,) 
When  a  ministerial  duty  affeaing  a  private  right  is  specially  devolved 
on  the  Governor  by  law,  which  the  Legislature  might  have  devolved  on 
any  other  State  officer,  he  may  be  compelled  to  perform  the  same  by  a 
writ  of  mandate.  *  (Id. )  A  mandamus  lies  to  compel  the  Governor  of 
Maiyland  to  issue  a  commission  to  which  the  petitioner  is  entitled  un- 
der the  State  Constitution,  that  being  a  ministerial  act.  (Magruder  v, 
Swann,  25  Md,  175;  see  Magruder  v.  Tuck,  Id,  217.)  The  Supreme 
Court  has  no  authority  to  issue  a  mandamus,  to  compel  a  Governor  of  a 
State  to  return  to  another  State  a  fugitive  from  justice.  Kentucky  v, 
Dennison,  24  How,  Pr.  66. 

■ 

6.  Government. — If  all  pre-emption  laws  should  be  repealed  and 
never  re-enacted,  a  party  who  has  merely  entered  as  a  pre-emplioner, 
without  payment,  would  have  no  right  which  he  could  enforce  against 
the  Government.  He  would  have  no  action  for  damages,  and  could 
not  compel  the  issuing  of  a  patent  by  mandamus,  Hutton  v,  Frisbie, 
CaL  Sup,  a,,  JuL  T.,  1869;  see  8  Opin*s  0/  Aftorney- General,  71; 
10  Id,  57;  II  Id,  491;  see,  also.  Bower  v,  Higbee,  9  Mo.  261;  O'Han- 
lon  V,  Periy,  Id,  808;  Hall  v.  Gaines,  22  How.  U,S,  161. 
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7.  Jurisdiotioii. — ^The  power  to  issue  the  writ  of  mandamus  is 
generally  confided  to  the  highest  court  of  original  jurisdiction.  (Ken- 
dall V.  United  States,  12  Pet,  524;  affirming  5  Crunch  C  Ct,  163.)  It 
cannot  be  issued  by  a^ourt  having  simply  appellate  powers.  (Howell 
».  Crutchfield,  Hempst,  99.)  For  the  extent  of  the  power  of  the  Circuit 
Court  to  issue  writs  of  mandamus^  see  (Mclntire  v.  Wood,  7  Cranch^  504; 
Exp.  Hennen,  i$Pe/,  225;  Knox  County  z^.  Aspinwall,  24  How.  Pr,  376; 
Smith  V,  Jackson,  i  Paine,  453.)  To  municipal  corporations,  see 
(United  States  v.  Mayor  etc.,  2  Am.  Law  Peg,  (N.S.J  394;  following, 
24  ffinu.  D\S.  376;  see  Crowell  v,  Lambert,  10  Minn.  369.)  A  supe- 
rior court  will  never  prescribe  how  the  discretion  of  an  inferior  tri- 
bunal sliill  be  exercised;  but  will  in  proper  cases  require  an  inferior 
court  to  decide.  (Life  and  Fire  Ins.  Co.  of  N.Y.  v.  Wilson,  8  Pe/. 
291.)  Or  it  may  require  an  inferior  court  to  proceed  to  judgment. 
(Exp.  Many,  14  Now.  Pr.  24;  Life  and  Fire  Ins.  Co.  of  N.Y.  ».  Ad- 
ams, 9  Pe/.  573.)  In  the  exercise  of  its  ordinary  appellate  jurisdiction, 
the  Supreme  Court  can  take  cognizance  of  no  case,  until  a  final  judg- 
ment or  decree  shall  have  been  made  in  the  inferior  court.    Id. 

8.  Jiirifldiotion. — The  Supreme  Court  of  California  has  original 
jurisdiction  ifk  cases  of  mandamus  under  the  Constitution,  as  amended 
in  1863.  (Tyler  v.  Houghton,  25  Cal.  26.)  So,  it  can  issue  a  manda- 
mus in  a  proper  case  in  aid  of  its  appellate  jurisdiction.  (People  v. 
Weston,  28  Cal.  639,  and  authorities  there  cited.)  The  Supreme 
Court  of  California  has  no  jurisdiction  by  its  writ  of  mandate,  when 
directed  to  a  person  who  acts  in  his  judicial  or  deliberative  capaci^, 
except  to  compel  a  performance  of  his  official  duty  by  acting  and  de- 
ciding in  the  premises  to  the  best  of  his  judgment.  (Francisco  v.  Man- 
hattan Ins.  Co.,  36  Cai.  283.)  The  fourth  section  of  the  sixth  article 
of  the  Constitution  of  the  State,  as  amended  in  1863,  confers  upon  the 
district  courts  original  jurisdiction  to  issue  writs  of  mandamus,  certuh 
rari,  prohibition  and  habeas  corpus.  (Perry  v.  Ames,  26  Cal.  381;  af- 
firmed in  Courtwright  v.  B.  R.  and  A.  W.  and  M.  Co.,  30  Cal.  583.) 
Regardless  of  the  amount  involved.  (Cariagaz^.  Dryden,  30  Cal.  244.) 
As  to  jufisdiaion  of  county  courts  in  mandamus,  see  (Jacks  v.  Day,  1 5 
Cal.  91;  see,  also.  Vol.  i.,  p.  38.)  A  State  court  has  no  jurisdiction 
to  issue  a  mandamus  to  an  officer  commissioned  by  the  United  States. 
His  conduct  can  only  be  controlled  by  the  power  that  created  the  ofiice. 
McClary  v.  Silliman,  6  Wheat.  598. 

9.  Mioisterial    Offloea. — Mandamus  may  be  resorted  to,  to 


904  MANDAMUS. 

compel  an  officer  to  do  an  act  which  is  scfught  to  be'  enforced,  in  all 
cases  where  the  officer  has  no  discretion,  and  where  he  is  under  obli- 
gation to  do  the  specific  act.  (The  People  tx  reL  McDougall  v.  Bell, 
4  Col,  176;  Flayley  v,  Hubbard,  22  CaL  36.)  A  mandamus  ^\\  not 
lie  to  compel  a  sheriff  to  make  a  deed  of  land  to  a  purchaser  at  execu- 
tion sale,  who  refuses  to  pay  the  purchase-money,  on  the  ground  that 
he  is  entitled  to  it  as  oldest  judgment-  and  execution-creditor;  espe- 
cially when  there  is  an  unsettled  contest  as  to  the  priority  of  his  lien. 
(Williams  v.  Smith,  6  CaL  91.)  The  Supreme  Court  will  not  issue  a 
mandamus  to  the  clerks  of  the  district  courts  in  the  first  instance. 
(Cowell  V,  Buckelew,  14  CaL  6^0.)  K  mandamus  will  not  lie  against 
the  Clerk  of  the  District  Court,  to  compel  him  to  issue  execution  on  a 
money  judgment  rendered  in  the  Court  of  which  he  is  clerk.  (Good- 
win V,  Glazer,  10  CaL  333.)  Mandamus  will  lie  to  compel  the  Clerk 
of  the  Common  Council  to  make  publication  of  certain  notices  which 
it  is  his  duty  to  publish.  (Washington  v.  Page,  "4  CaL  388.)  But  not 
to  countersign  bonds.  (People  v,  San  Francisco,  27  CaL  655.)  So, 
it  will  lie  to  compel  a  town  clerk  to  deliver  the  town  record  to  his  suc- 
cessor. Taylor  v,  Heniy,  2  Pick,  397;  Walter  v,  Belding,  24  VL 
658;  Commissioners  v,  Atheam,  3  Mass,  287;  Sudbury  v,  Stevens,  21 
Pick,  148. 

10.  Municipal  Corporations. — Boards  of  supervisors  and 
bodies  like  them,  without  any  legislative  provision — by  general  law — 
are  subject,  with  certain  exceptions,  to  mandamus  to  enforce  the  per* 
formance  of  the  duties  devolved  upon  them.  (Hastings  v.  City  and 
County  of  San  Francisco,  18  CaL  49.)  The  board  of  supervisors  act 
ministerially  in  the  issuance  of  bonds  under  this  Act,  and  mandamus  lies 
if  they  improperly  refuse.  (C.  N.  R.R.  Co.  v,  Butte  Co.,  18  Cal.  671.) 
Or  the  issue  of  stock.  (People  v.  Common  Council  of  N.Y.,  45 
Barb,  473.)  So,  where  the  board  of  supervisors  of  a  county  are  em- 
powered to  subscribe  for  the  County  to  the  capital'  stock,  and  may  be 
compelled  to  subscribe  by  writ  of  mandate.  (Napa  Valley  R.R.  Co.  v. 
Napa  Co.,  30  CaL  435.)  Where  it  is  their  duty  to  provide  for  the 
payment  of  judgments,  they  must  either  appropriate  for  this  purpose 
money  already  in  the  treasury,  or  they  must  raise  the  money  by  tax- 
ation. (People  ex  reL  Frank  v,  San  Francisco,  2 1  CaL  668.)  And 
mandamus  may  compel  such  levy.  (Hoffman  v.  City  of  Quincy,  4  Wall, 
U,S,  535;  Supervisors  v.  United  States,  ex  relatione,  4  Wallace  U,S, 
435;  Coy  ». 'Lyons  City,  17  Iowa,  1.)  Where,  however,  they  act  in 
the  exercise  of  their  discretion,  there  is  no  authority  to  interfere  with 
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their  determination.  (Thohaas  v.  Armstrong,  7  Cal,  287;  Fall  v,  Paine, 
23  Cal,  302;  21  Id,  668.)  But  when  they  act  under  mistake  of  law, 
the  error  may  be  corrected  by  mandamus  or  any  other  proper  proceed- 
ingf.  (Thomas  v.  Armstrong,  7  CaL  287;  Fall  v.  Paine,  23  Id,  302;  21 
Id,  66%,)    So,  in  awarding  a  feny  franchise.     Id, 

U.  Municipal  Corporations. — Mandamus  does  not  lie  to  compel 
the  supervisors  of  a  county  to  order  a  special  election  to  fill  ^mcancies 
in  the  office  of  assessor  and  sheriff.  (The  People  v.  Supervisors  of 
Santa  Barbara  Co.,  14  CaL  102;  see  Magee  ».  Bd.  Supervisors,  10  Id, 
376.)  A  mandamus  to  a  board  of  supervisors  to  issue  a  warrant  for  a 
specified  sum  is  irregular;  it  should  direct  them  to  audit  the  account, 
and  issue  warrants  accordingly.  (Tuolumne^  Co.  v,  Stanislaus  Co. ,  6 
Cal,  440.)  As  to  law  concerning  intelligence  offices,  see  (Hall  v.  Su- 
pervisors, 20  Cal,  591.)  Mandamus  is  the  proper  proceeding  to  try  the 
question  whethef  a  beard  of  supervisors  have  the*  power  to  oppose  a 
claim  against  a  county.  (People  v.  Supervisors,  28  Cal,  429.)  Or  to 
compel  a  board  to  audit  and  allow  the  claims  of  county  officers,  etc. 
(People  V,  Supervisors  of  N.Y.,  32  N,Y,  473.)  But  such  writ  does  not 
control  on  prescrij^  the  mode,  or  determine  the  result  of  their  action. 
People  txrd.  Gas  Co.  v.  Supervisors  of  San  Francisco,  11  Cal,  42;  6 
Id,  440;  9  Id,  150;  Price  V,  Sacramento  Co.,  6  Cal,  254, 

12.  Nature  of  Remedy. — ^The  writ  of  mandamus  is  the  proper 
remedy  to  compel  inferior  tribunals  to  perform  the  duties  required  of 
them  bylaw.  (Strong,  Petitioner,  20  PUk,  Rep,  484;  Carpenters. 
Bristol,  2\  Id,  258;  Commonwealth  v,  Hamden,  2  Pick,  Rep,  414; 
Chase  v,  Blackstone  Canal,  10  Id,  244;  Springfield  v,  Hamden,  4  Id, 
68;  Johnson  v,  Randall,  7  Mass,  Rep,  340.)  To  compel  judges  to 
hold  their  courts,  and  county  officers  to  keep  their  offices  at  a  county 
seat.  (Calaveras  County  v,  Brockway,  30  Cal,  325.)  A  writ  of  man- 
damus is  not  the  appropriate  remedy  for  orders  made  in  a  cause,  by  a 
Judge,  in  the  exercise  of  his  authority,  although  they  may  bear  harshly 
upon  the  party.  Nor  to  compel  any  person,  inferior  officer,  court  or 
corporation,  to  act  in  any  particular  manner,  when  such  persons,  officer, 
court  or  corporation  is  invested  with  discretionary  power.  (McDou- 
gall  V,  Bell,  4  Cal,  177;  People  ex  rel,  Hagley  v,  Hubbard,  22  Cal, 
34;  People  V,  Weston,  28  Cal,  640,  and  authorities  there  cited;  Peo- 
ple V,  Pratt,  28  Cal,  166;  Exp,  Whitney,  13  Pet,  404;  Gaines  v, 
Relf,  1 5  Jd,  9.)  That  discretion  cannot  be  controlled  by  this  writ,  but 
if  it  refuses  to  exercise  its  discretion,  a  mandamus  will  lie  to  compel  it 
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to  do  so,  (Gun  v,  Pulaski  County,  3  PifJ^.  Rep.  427;  £xp.  Broadstreet, 
8  Fef.  588;  The  People  v.  Supervisors  of  Westchester,  12  Bard.  Rep. 
446;  The  State  v,  Todd,  4  Ohio  Rep.  357;  Matter  of  Turner,  5 
Ohio  Rep.  542;  3  Binney  Rep.   273;  Roberts  p.  Holesworth,  5  HaUt. 

Rep.   57. 

t 

.  13.  Quo  Warranto. — Mandamus  may  issue  to  restore  a  person 
to  office  from  which  he  has  been  illegally  removed.  (Singleton  v. 
Commissioners,  2  Bay.  Rep.  105;  Den  v.  Judges,  3  Hen.  ^  M.  i; 
Street  v.  Gallatin  County  Commissioners,  BreeseRep.  75.)  Or  to  com- 
pel the  admittance  of  one  to  an  office  from  which  he  is  unlawfully  ex- 
cluded. (Strong,  Petitioner,  20  Pick.  Rep.  484.)  If  a  county  judge 
refuses  to  appoint  commissioners  to  appraise  land,  in  a  proceeding  to 
condemn  the  same,  a  writ  of  mandate  will  be  issued  compelling  htm 
to  do  so.  Lake  Merced  Water  Company  v.  Cowles,  31  Cal.  215; 
United  States  v.  Guthrie,  17  Haw.  U.S.  284.     ^ 

14.  Religious  Corporations. — ^A  mandamus  may  issue  to  com- 
pel a  religious  corporation  to  admit  a  minister  to  the  pulpit.  (Runkel 
V.  Winemiller,  4  Har.  ^  M.  429;  People  ex  rel.  priffen  p.  State  i 
Edm.  505.)  But  not  to  restore  a  minister  to  his  Serical  .rights  and 
functions,  where  there  are  no  fees  or  emoluments  attached  to  his  office. 
(Union  Church  v.  Saunders,  i  Houston^  100.)  It  may  issue  to  compel 
the  clerk  or  treasurer  of  a  religious  society  to  deliver  the  records  to  his 
successor.    St  Luke's  Church  z'.  Slack,  7  Cush.  226. 

15.  State  Officers. — Mandamus  will  issue  to  compel  the  Secre- 
tary of  the  State  of  Louisiana  to  affix  his  official  signature.  (State  v. 
Wrotnowski,  17  La.  An.  156.)  But  it  will  not  compel  the  Secretary  of 
State  to  certify  a  bill  or  an  enrolled  act  to  be  a  law,  w^hich  is  not  among 
the  archives  of  his  office.  (People  v.  Hatch,  33  lU.  9. )  It  may  issue 
to  compel  a  Secretary  of  State  to  deliver  a  commission.  (Morberry 
V.  Madison,  i  Crunch^  i37')  Where  it  was  the  duty  of  the  controller 
to  have  issued  warrants  upon  the  treasury  for  the  sums  claimed  under 
a  State  Prison  contract,  the  performance  of  this  can  be  enforced  by 
mandamus.  (McCauley  v\  Brooks,  16  Cal.  11;  Page  v.  Harding,  8 
B.  Monr.  648.)  A  mandamus  may  issue  to  compel  the  Comptroller 
of  State  to  account  to  a  member  of  the  Legislature  for  the  daily  com- 
pensation fixed  bylaw.  (Fowler  zf.  Pierce,  2  Cal.  165;  McCauley  «r. 
Brooks,  16  Cal.  11.)  As  no  action  can  be  maintained  against  the 
State,  the  Court  will  not  permit  a  claim  to  be  enforced  circuitously  by 
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mandamus ^z%^msX  the  Treasurer.,  (Weston  v.  Dane,  51  Maine^  4^1.) 
Mandamus  may  issue  to  compel  the  Speakers  of  two  houses  to  issue  a 
certificate  of  election.     State  z;.  MoflSt,  5  Ohio^  358. 

16.  What  Writ  shall  Issue.— When  the  application  to  the 
Court  is  made  without  notice  to  the  adverse  party,  and  the  writ  be  al- 
lowed, the  alternative  shall  be  first  issued;  but  if  the  application  be 
upon  due  notice,  and  the  writ  be  allowed,  the  peremptory  may  be  issued 
in  the  first  instance.     CaL  Pr,  Act,  §  470. 

17.  When  Writ  may  Issue. — ^The  writ  shall  be  issued  in  all 
cases  whefte  there  is  not  a  plain,  speedy  and  adequate  remedy  in  the 
ordinary  course  of  law.  (CaL  Pr.  Act,  §  468;  People  exrel,  McDougadl 
V.  Bell,  4  CaL  176;  Flagley  ».  Hubbard,  22  CaL  36;  Merced  Mining 
Co.  V.  Fremont,  7  CaL  130.)  Ahd  only  in  cases  where  the  act  to  be 
done  is  merely  ministerial.  (Draper  v,  Noteware,  7  CaL  276;  United 
States  V.  Guthrie,  17  Hew,  U.S.  284;  United  States  v.  Leaman,  Id, 
225.)  When  the  efiect  of  the  application  is  to  bring  under  review  the 
decision  of  a  district  court,  the  appellate  jurisdiction  given  by  the  Con- 
stitution attaches,  and  may  be  exercised  by  the  means  of  the  writ  of 
mandamus.  (The  People  v.  Turner,  i  CaL  143.)  So,  it  may  issue  to 
compel  a  court  to  certify  a  case  to  the  Circuit  Court  of  the  United  States. 

^  (State  V.  Hamilton,  3  Ohio,  49;  see  Spraggins  v.  County  Court  of 
Humphries,  i  Cooke  {Tenn.)  160;  but  see,  in  certain  cases,  Ladd  v. 
Tudor,  3  Woodb.  &f  M.  325.)  It  is  the  only  adequate  mode  of 
relief  where  an  inferior  tribunal  refuses  to  act  upon  a  subject  brought 
properly  before  it.  Life  and  Fire  Ins.  Co.  of  New  York  v.  Wilson, 
8  Pei.  29. 

18.  When  Writ  may  Issue. — The  Supreme  Court  has  the 
right  to  compel  inferior  tribunals  to  proceed  to  hear  and  determine 
causes  of  which  they  refuse  to  take  cognizance,  and  this  by  virtue  of  its 
appellate  powers,  and  its  authority  to  issue  process  necessaiy  to  give 
them  effect.  (Purcell  v.  McKune,  14  CaL  231;  Smith  z;.  Jackson, 
I  Paine^  453;  Matter  of  Turner,  5  Ohio,  542,  544.)  An  order  made  in 
an  action  pending  in  the  District  Court,  staying  all  proceedings  therein 
until  the  further  direction  of  the  Court,  is  not  an  appealable  order. 
The  remedy  of  a  party  prejudiced  thereby  is  by  application  for  a  man- 
damus to  compel  the  Court  to  proceed.  (Rhodes  v.  Craig,  2 1  CaL  4 1 9.) 
So  of  an  order  expelling  certain  attorneys  from  the  bar,  on  the  ground 
that  they  had  set  at  defiance  the  authority  of  the  Court.    (People  v. 
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Turner y  i  Cal,  143.)  Pl  mandamus  is  the  proper  remedy  to  compel 
their  restoration.     (Id,;  Herring  v.  Sawyer,  CaL  Sup.  Ci.,  Oct.  T.,  \ 

1868;  see  Ex  parte  Bradley,  7  Wall.  U.S.  364;  People  v.  Justices  of 
Delaware,  i  Johns.  Cas.  181;  Withers  z/.  State,  36  Ala.  252.)  Where 
the  act  of  signing  a  judgment  is  merely  ministerial,  a  mandamus  may 
issue  requiring  the  Judge  of  an  inferior  court  to  do  it.  (Life  and  Fire 
Ins.  Co.  of  N.Y.  V.  Wilson,  8  Pet,  291.)  So,  upon  an  affidavit  show- 
ing  that  the  judge  has  neglected  or  refused  to  enter  judgment.  i^E^p. 
Bradstreet,  6  Pet.  774.)  To  enter  judgment  on  the  report  of  a  referee. 
In  this  case  there  was  no  remedy  by  appeal.  (Russell  v.  Elliott,  2  CaL 
245.)  Or  to  compel  a  justice  of  the  peace  to  enter  a  judgment  of  dis- 
continuance. (Andersons.  Pennie,  32  Cat.  265;  Foreman z?.  Murphy, 
2*Penn.  1024;  Cortelyou  v.  Ten  Eyck,  2  A'.i^.  45;  Haight ».  Turner, 
2  Johns.  371;  Jared  5?. 'Hill,  i  Black/.  155;  5  Mass.  435;  9  Id.  388; 
7  Id.  340. 

19.  When  Writ  may  Issue. — But  when  the  act  to  be  done  is 
judicial  or  discretionary,  the  writ  will  not  direct  what  decision  shall  be 
made,  nor  will  it  be  granted  after  the  inferior  tribunal  has  acted  for  the 
purpose  of  reviewing  the  legality  of  its  decision.  (People  v.  Sexton, 
24  CaL  78.)  A  mandamus  may  issue  to  compel  a  judge  to  settle  a  bill 
of  exceptions  first,  and  then  to  sign  it.  (The  People  v.  Lee,  14  Col. 
512;  People  V.  Judges,  1  Catnes,  511;  McDonald  v.  Sheldon,  2  Kans. 
321;  State  V.  Todd,  4  Ohio,  351.)  Or  a  statement  on  motion  for  a 
new  trial.  (People  v.  Rosborough,  29  CaL  415.)  Or  to  set  aside  the 
grant  of  a  new  trial.  (People  v.  Superior  Court,  10  Wend.  285.)  A 
peremptory  writ  of  mandamus  is  a  proper  remedy  to  enforce  delivery  of 
books,  papers,  etc.,  to  a  newly  elected  judge  of  probate.  Crowell  r. 
Lambert,  10  Minn.  369.      ♦ 

20.  When  Writ  may  Issue. — ^Where,  pending  a  motion  for  a 
new  trial  in  the  District  Court,  the  defendants  violate  an  injunction 
previously  isSued  by  said  District  Court,  this  Court  will  issue  a  manda- 
mus against  the  Judge  of  such  District  Court,  to  compel  him  to  issue 
his  attachment  for  contempt.  (Ortman  p.  Dixon,  9  CaL  23;  Meroed 
Mining  Co.  v.  Fremont,  7  CaL  130.)  K  mandamus  will  issue  from  a 
superior  to  an  inferior  court  to  compel  the  issuance  of  an  attachment 
for  contempt,  where  the  proceeding  is,  in  substance,  a  private  right, 
though  in  form  a  case  of  contempt.  (Merced  v.  Fremont,  7  CaL  130.) 
The  Court  may  grant  a  peremptory  mandamus  to  compel  a  district 
judge  to  execute  a  sentence  pronounced  by  him,  although  subsequently 
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to  its  rendition  an  Act  of  the  Legislature  of  the  State  comprising  the 
district  was  passed,  authorizing  the  Governor  of  the  State  to  prevent 
its  execution.     United  States  v,  Peters,  5  Cranch,  115. 

21.  When  It  "wUl  not  Issue. — ^A  mandamus  will  not  lie  where 
a  party  may. have  a  ?emedy  by  writ  of  error.  (United  States  v,  Addi- 
son, 22  How.  U.S,  174;  Commissioners  of  Patents  v.  Whitney,  4  Wall. 
U.S.  522.)  As  on  an  order  punishing  for  contempt.  (People  v.  Tur- 
ner, I  CaL  152.)  Noi^where  there  is  any  other  specific,  speedy,  and 
adequate  remedy.  (Crandallz;.  Amador,  20  Cal.  72;  People  v.  Olds, 
3  Cal.  175;  Bigelow  v.  Grove,  7  CaL  133;  Louisville  R.R.  Co.  z^. 
State,  25  Ind.  177.)  And  one  competent  to  afford  relief  upon  the 
very  subject  matter.  (Fremont  v.  Crippen,  10  Cal.  211;  7  Cal.  276.) 
Nor  will  it  lie  if  the  right  of  the  party  applying  therefor  is  not  clear. 
(United  States  v.  Bank  of  Alexandria,  i  Cranch  C.  Ct.  7;  The  State  v. 
Justices  of  Moore,  2  Iredell  Rep .  430;  People  v.  Brooklyn,  i  Wend. 
Rep.  318.)  The  general  rule  that  a  mandamus  will  not  lie  where  the 
party  has  another  remedy  must  be  understood  to  refer  to  some  specific 
remedy  which  will  place  the  party  in  the  same  situation  in  which  he 
was  before  the  act  complained  of.  (Etheridge  v.  Hall,  7  Porter,  47; 
The  People  v.  Supervisors  of  Green,  12  Barb.  217;  17  Ala.  Rep.  527; 
13  Perm.  State  Rep.  72.)  As  where  there  is  a  remedy  by  appeal,  as 
to  compel  the  entry  of  a  decree  on  the  report  of  a  referee.  (Ludlum 
V.  Fourth  District  Court,  9  Cal.  12.)  So,  from  an  order  modifying  an 
injunction.  (Fremont  v.  Merced  Mining  Co.,  Id.  18.)  So,  from 
order  denying  the  trebling  of  damages  in  forcible  entiy  and  detainer. 
(Early  z^.  Mannix,  15  Cal.  149.)  So,  where  a  court  refuses  to  enter 
judgment  for  costs.  (Peralta  v.  Adams,  2  Cal.  594.)  Or  a  judgment 
of  dismissal.  (People  v.  Pratt,  28  Cal.  i'66;  see  Exp.  Spring  Valley 
Water  Works,  17  Cal.  132;  Exp.  Bradstreet,  7  Pet.  634.)  A  claim  to 
a  writ  of  mandamus  cannot  be  sustained  if  there  is  any  other  equally 
effectual  remedy.    Bush  v.  Beavan,  i  Hurl.  6f  Colt.  500. 

22.  When  It  "will  not  Issae.— Mandamus  will  not  lie  to  com- 
pel a  court  to  proceed  with  the  trial  after  an  order  changing  the  place 
of  trial.  Or  where  the  District  Court  refuses  to  transfer  an  indict- 
ment to  another  district  court  for  trial.  (Smith  v.  Judge  of  Twelfth 
District,  xy  Cal.  547.)  Nor  to  command  him  to  recall  an  order  after 
final  judgment,  if  an  appeal  could  be  taken.  (People  v.  Moore, 
29  Cal.  427.)  Nor  to  compel  a  county  judge  to  recall  an 
order   and    to    enter   a  stay  of   proceedings.     (People   v.   Moore, 
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• 
29  CaL  427.)  Nor  to  compel  a  circuit  judge  to  vacate  an 
order.  (State  v,  Taylor,  19  Wis,  566;  see,  g^enerally,  State  v,  Carney, 
3  Kans,  88.)  Nor  where  a  court  refuses  to  proceed  for  want  of  a 
statement,  in  a  chancery  case.  (Purcell  v,  McKune,  14  CaL  230.) 
Nor  for  refusal  or  allowance  of  a  change  of  venue.  (People  ex  rd. 
Hagley  v,  Hubbard,  22  CaL  834.)  Nor  to  reinstate  a  case  when  the 
appeal  has  been  dismissed,  even  if  the  Court  acted  erroneously  in  dis- 
missing it.  (People  V,  Weston,  28  CaL  639;  !^wis  v,  Barclay,  35  CaL 
213.)  In  a  matter  in  which  the  Coun^  Court  has  final  jurisdiction, 
and  acts,  there  is  no  remedy,  even  if  it  acts  erroneously.  (Lewis  v, 
Barclay,  35  CaL  213.)  As  in  the  entering  of  judgment  (Cariaga  9. 
Diyden,  z'j  CaL  307.)  Or  the  filling  of  a  blank  in  a  judgment  with  the 
amount  of  costs,  after  judgment  was  affirmed  by  the  Supreme  Court 
Exp,  Many,  14  How.  U.S,  24. 

23.  When  it  'will  not  Issue. — Mandamus  lies  to  compel  an 
inferior  tribunal  to  perform  a  duty  enjoined  by  law;  but  if  the  duty  is 
judicial  the  writ  cannot  prescribe  what  the  decision  of  the  iriferior  tri- 
bunal shall  be.  (Lewis  z^.  Barclay,  35  CaL  213.)  The  remedy  is  then 
by  appeal.  (People  v,  Pratt,  28  CaL  166;  see  28  CaL  641.)  The 
Supreme  Court  will  not  issue  a  mandamus  to  compel  a  district  judge  to 
decide*  contrary  to  his  own  judgment  (United  State§  v,  Lawrence,  3 
DalL  42.)  Nor  to  compel  a  judge  to  issue  a  warrant  of  arrest  in  a  par- 
ticular case.  {Id.)  Nor  to  re-examine  a  decision  on  the  sufficienc)'of 
the  affidavit  to  hold  to  bail.  {Exp,  Taylor,  14  Haiv,  Pr.  3.)  Nor  to  com- 
pel a  district  court  to  expunge  amendments  improperly  made  in  the 
record  returned  to  the  Circuit  Court  on  a  writ  of  error.  (See  Spraggins 
V,  County  Court  of  Humphries,  i  Cooke  {lenn,)  160;  Smith  v,  Jackson, 
I  Paine,  453-)  Nor  to  compel  a  judge  to  allow  a  defendant  to  take 
possession  of  goods  provisionally  seized,  upon  his  depositing  in  court 
a  sum  to  be  fixed  by  the  judge.  (State  v.  Judge  of  the  Third  District, 
17  La,  An,  328.)  Nor  to  compel  a  district  court  to  review  its  judg- 
ment {Exp,  Hoyt,  13  PeL  279.)  Nor  to  permit  an  allowance  of 
double  pleas.  Exp,  Davenport,  6  Pet.  611.)  Nor  to  permit  the  inter- 
vention of  new  parties.  (White «;.  United  States,  i  Black,  501.)  Nor 
will  it  compel  a  court  to  withdraw  an  issue,  and  direct  a  new  issue  to  be 
made  up.    Bank  of  Columbia  v,  .Sweeny,  i  Pet,  567. 

24.  Who  may  Issue  Writ. — It  may  be  issued  by  any  court  in 
this  State,  except  a  justice's,  recorder's  or  mayor's  court,  to  any  inferior 
tribunal,  corporation,  board  or  person,  to  compel  the  performance  of 


WRIT    OF.  911 

an  act  which  the  law  specially  enjoins  as  a  duty  resulting  from  an  office, 
trust  or  station;  or  to  compel  the  admission  of  a  party  to  the  use  and 
enjoyment  of  a  right  or  office  to  which  he  is  entitled,  and  from  which 
he  is  unlawfully  precluded.  {CaL  Pr,  Ad,  §  467;  Barron  z^.  Bost,  CaL 
Sup.  CL,  ApL  7!,  1868.)  But  it  will  not  be  issued  to  admit  a  person  to 
office,  while  another  holds  it  under  color  of  right.  State  v.  Auditor,  36 
Mo,  70. 


JVo.  1081.  . 

AliernaHve  Mandamus, 
[Title.] 

The  people  of  the  State  of  California, 

To  [the  tribunal^  corporation^  boards  or  person  to  whom 
it  is  directed^  greeting: 

Whereas  it  manifestly  appears  to  us  by  the  affidavit 
of  J.Q.,  on  the  part  of  the  said  A  .B.,  the  plaintiff  and 
the  party  beneficially  interested  herein,  that  [state  gen- 
erally the  allegation  against  the  party  to  whom  it  is 
directed^  and  that  there  is  not  a  plain,  speedy,  and 
adequate  remedy  in  the  ordinary  course  of  law: 

Therefore,  we  do  command  you,  that  immediately 
after  the  receipt  of  this  writ,  you  do  [the  act  required 
to  be  performed^  or  that  you  show  cause  before  this 
Court,  at  the  court  room  thereof,  in  the  City  Hall,  in 

the    County  of ,  on  the  , . . .  day 

of ,  18 . . ,  at  the  opening  of  th6  court  on  that 

day,  why  you  have  not  done  so. 

Witness,  the  Hon.  J.P.,  Judge  of  our  District  Court 
of  the Judicial  District  of  the  State  of  Cali- 
fornia, at  the    ,  in  the    County  of 

,  and  the   seal  of  said  Court,  this  ....  day 

of ,  i8. .. 
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Note. — ^The  form  of  petition  or  affidavit  is  not  given,  as  it  is  like 
any  affidavit  or  complaint  in  other  proceedings.  The  facts  should  be 
set  out 

25.  Disobedlenoe  of  Writ. — The  Legislature  has  declared  that 
an  officer,  for  willful  disobedience  to  the  mandate  of  the  Court,  shall  be 
guilty  of  a  misdemeanor  in  office.  {Cai,  Fr.  Ac/,  §  479;  McCauley 
V.  Brooks,  16  CaL  56.)  Or  the  Court  mtiy,  upon  motion,  impose  a 
fine  not  exceeding  one  thousand  dollars.  In  case  of  persistance  in  a 
refusal  of  obedience,  the  Court  may  order  the  party  to  be  imprisoned 
fQ(  a  period  not  exceeding  three  months,  and  may  make  any  orders 
necessary  and  proper  for  the  complete  enforcement  of  the  writ.  {Cal. 
Pr,  Acf,  §  479.)    As  to  enforcement  of  penalty  or  fine,  see  Id. 

26.  Ponn  of  Writ. — The  writ  shall  be  either  alternative  or 
peremptory;  the  alternative  writ  shall  state  generally  the  allegation 
against  the  party  to  whom  it  is  directed,  and  command  suqh  party, 
immediately  after  the  receipt  of  the  writ,  or  at  some  other  sp>ecified 
time,  to  do  the  act  required  to  be  performed,  or  to  show  cause  before 
the  Court,  at  a  specified  time  and  place,  why  he  has  not  done  so.  The 
peremptory  writ  shall  be  in  a  similar  form,  except  that  the  words  requir- 
ing the  party  to  show  cause  why  he  has  not  done  as  commanded  shall 
be  omitted,  and  a/etum  day  shall  be  inserted.  (CaL  Pr^  Act,  %  469.) 
The  writ  must  recite  all  the  facts  entitiing  the  relator  to  have  the  act 
done  for  which  he  asks.  (Commonwealth  Bank  v.  Canal  Com'rs,  10 
Wmd.  Rep,  25.)  It  is  not  enough  to  refer  to  the  petition  and  affidavits. 
(Id.;  The  People  v.  Sup.  of  Westchester,  15  Barh.  Rep.  607.)  The 
command  of  the  writ  must  be  according  to  the  duty.  (The  People  v. 
Sup.  of  Dutchess,  i  Hill,  Rep.  50;  The  People  v.  Sup.  New  York,  Id. 
362.)  The  writ  must  correspond  to  the  order  directing  its  issue. 
(Hawkins  v.  Moore,  3  Pike  Rep.  345.)  One  and  the  same  writ  can- 
not be  directed  to  two  several  townships.  (State  v.  Chester  &  Eve- 
sham, 5  Halst.  Rep.  292.)  It  is  not  fatal  if  it  be  directed  to  the  mem- 
bers of  a  corporation,  instead  of  the  corporation  by  its  corporate  name. 
(Fuller  V.  Plainfield  Academic  School,  6  Conn.  Rep.  532.)  For  forms 
of  writ  of  mandamus,  commanding  City  Council  to  direct  City  Treasurer  to 
pay  claims  allowed  by  School  Board,  see  State  v,  Cincinnati,  19  Ohio 
Rep.  182. 
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Peremptory  Mandamus, 
[Title.] 

The  People  of  the  State  of  California, 

To  \the  tribunal y  corporation^  board,  or  person  to  whom 
it  is  directed'],  greeting: 

Whereas  it  manifestly  appears  to  us  by  the  aflfidayit 
of  J.Q.,  on  the  part  of  the  said  A.B.,  the  plaintiff  and 
the  party  benficially  interested  herein,  that  [state  gen- 
erally the  allegation  ^  against  the  party  to  whom  it  is 
directed^  and  that  there  is  not  a  plain,  speedy,  and 
adequate  remedy  in  the  ordinary  course  of  law: 

Therefore,  we  do  command  you,  that  immediately 
after  the  receipt  of  this  writ,  you  do  \the  act  required 
to  be  performed^ 

Witness,  the  Hon.  J. P.,  Judge  of  the  District  Court 
of  the Judicial  District  of  the  State  of  Cali- 
fornia, at  the  court  house  in  the County  of 

,  and  the  seal   of  said  Court,  this day 

of ,18... 

J.  K., 

Clerk. 

By  L.  M., 

Deputy  Clerk. 


27.  Peremptory  Mandamus  ordered,  requiring  Supervisors 
to  levy  a  tax  as  provided  for  in  the  fifth  section  of  the  Act  of  May  14th, 
1861,  to  provide  a  sinking  fund  for  the  redemption  of  bonds,  Soher  v. 
Supervisors  of  Calaveras,  Cal.  Sup.  Ct.,  Jan.  Jl,  1870. 
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PROCEEDINGS   AND   PRACTICE   ON   MANDAMUS. 

28.  Affidavit. — It  shall  be  issued  upon  affidavit,  on  the  application 
of  the  party  beneficially  interested.  {Cai,  Pr.  Ac/,  §  468;  People  v, 
Pacheco,  29  Cal.  210;  Exp.  Fleming,  2  Wall.  U.S.  759.)  It  must  be 
shown  distinctly  by  the  afiidavits  that  the  possession  under  a  writ  of  res- 
titution was  acquired  under  the  parties  or  subsequent  to  the  filing  of  a 
lis  pendens,  or  the  application  will  be  denied.  Fogarty  v.  Sparks,  22 
Cal.  143. 

529.  Demand  a  Ck>ndltion  Precedent. — "  It  is  an  imperative 
rule  of  the  law  of  mandamus  that  previously  to  the  making  of  the  appli- 
cation to  the  Court  for  the  writ  to  command  the  performance  of  a 
particular  act,  an  express  and  distinct  demand  or  request  to  perform  it 
mttst  have  been  made  by  the  prosecutor  to  the  defendant,  who  must 
have  refused  to  comply  with  such  demand,  either  in  direct  terms  or  by 
conduct  from  which  a  refusal  can  be  conclusively  implied — ^it  being 
due  to  the  defendant  to  have  the  option  of  either  doing  or  refusing  to 
do  that  which  is  required  of  him  before  an  application  shall  be  made 
to  the  Court  for  the  purpose  of  compelling  him."  People*  v.  Romero, 
16  Cal.  90;  Crandall  v.  Amador  County,  20  Id.  72;  Oroville  and 
Virginia  City  Railroad  Co.  v.  The  Supervisors  of  Plumas  County,  Cal. 
Sup.  Cl.,  Apl.  T.,  1869. 

90.  Determination. — ^Judgment  may  be  affirmed  as  to  the  man- 
damus, and  reversed  as  to  the  costs.  (McDougal  v.  Roman,  2  Cal.  So.) 
The  proceeding  does  not  involve  the  determination  of  a  right  or  interest 
in  real  estate.  The  relator  claims  only  an  official  document,  the  pos- 
session of  which  will  enable  him  to  assert  any  rights  he  may  have  ac- 
quired. The  awarding  of  the  mandamus  cannot  determine  these  rights^ 
or  in  any  respect  the  interest  of  third  parties.  McMillan  v.  Richards, 
9  Cal.  365. 

81.  Hearing. — ^The  case  shall  be  heard  by  the  Court,  whether  the 
adverse  party  appear  or  not.  {Cal.  Pr.  Act,  %  470.)  On  mandamus  by 
the  assignee  of  a  sheriff's  certificate  of  sale  to  compel  the  execution  of 
a  deed,  the  question  whether  such  certificate  is  not  merged  in  a  deed 
made  to  the  assignee  by  the  execution-debtor  after  the  sale  cannot  be 
tried.  (People  v.  Irwin,  14  Cal.  428.)  If  no  answer  be  made,  or  if 
the  answer  raise  no  material  issue  of  fiEu:t,  the  hearing  shall  be  before 
the  Court.  '  Cal.  Pr.  Act,  §  476. 
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82.  Issues,  how  Tried. — ^In  mandamus^  if  an  essential  question 
of  fact  is  raised,  the  Court  may  order  a  juiy  trial.  {Col,  Pr,  Act,  § 
472;  People  V.  Judge  of  the  loth  Judicial  District,  9  Cdl.  19.)  If  a 
question  of  fact  arises  upon  issues  joined  in  the  Supreme  Court,  that 
Court  will  refer  the  matter  to  a  district  court  to  try  and  determine  the 
special  fact  in  issue,  and  return  the  fiau:t  to  the  Supreme  Court.  Cala- 
veras Coun^  V.  Brockway,  30  Col,  325. 

83.  New  TrlaL — If  either  party  be  dissatisfied  with  the  verdict 
of  the  juiy,  he  may  move  for  a  new  trial  upon  a  statement  prepared  as 
provided  in  Section  one  hundred  and  ninety-five.  The  motion  for  a 
new  trial  may,  upon  reasonable  notice,  be  brought  on  before  the  Judge 
of  the  Court  in  which  the  cause  was  tried,  either  in  term  or  vacation. 
If  a  new  trial  be  granted,  the  juiy  shall,  within  five  days  thereafter,  un- 
less the  parties  agree  on  a  longer  time,  be  summoned  to  try  the  issue. 
After  a  second  verdict -in  favor  of  the  same  party,  a  new  trial  shall  not 
be  had.  (CaL  Pr.  Act,  §  474.)  If  no  notice  for  a  new  trial  be  given, 
or  if  given,  be  denied,  the  Clerk,  within  five  days  after  the  rendition  of 
the  verdict  or  denial  of  the  motion,  shall  transmit  to  the  court  in  which 
the  application  for  the  writ  is  pending  a  certified  copy  of  the  verdict  at- 
tached to  the  order  of  trial;  after  which  either  party  may  bring  on  the 
aigument  of  the  application,  upon  reasonable  notice  to  the  adverse 
party.     CaL  Pr.  Act,  §  475. 
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Notice  0/  the  Application. 

To : 

You  are  hereby  notified  that will  apply  to 

the  District  Court  within  and  for  the  County  of , 

on  the  first  day  of  its  next  term,  for  a  writ  of  mandamus 
to  issue  against  you,  commanding  you  \here  state  the 
prayer  of  the  petition^  and  so  much  of  the  facts  as  shows 

what  the  party  is  required  to  do"]. 

[Signature.] 

[Date.] 
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84.  Notloe  of  Application. — ^The  notice  of  the  applicatioD, 
when  given,  shall  be  at  least  ten  days.  The  writ  shall  not  be  granted 
by  default.  {Cai,  Pr,  Act^\  470.)  Where  notice  of  the  motion,  and 
a  copy  of  the  papers  on  which  the  motion  is  founded,  have  been  duly 
served  on  the  District  Judge,  this  Court  may,  in  its  discretion,  issue 
either  an  alternative,  or  a  peremptoiy  writ,  in  the  first  instance.  Peo- 
ple V,  Turner,  i  Cal,  143. 

35.  Proceedings,  "g^here  Commenced. — Proceedings  for  a 
mandamus  to  compel  the  execution  of  a  sheriff's  deed  to  a  redemptioner 
can  be  commenced  in  the  county  where  the  relator  resides.  (McMil- 
lan V,  Richards,  9  CaL  420.)  The  provisions  of  the  Statute  that  actions 
against  a  public  officer  for  acts  done  by  him  in  virtue  of  his  office  shall 
be  tried  in  the  county  where  the  cause  or  some  part  thereof  arose,  ap- 
plies only  to  affirmative  acts  of  the  officer,  and  not  to  mere  omisssions  or 
neglect  of  official  duty.  (McMillan  v,  Richards,  9  CaL  365.)  The 
rules  of  the  Civil  Practice  Act  are  applicable  to  pleadings  and  proceed- 
ings in  mandamus.    People  v.  Supervisors  ofSan  Fr^cisco,  27  CaL  655. 

86.  Relief  AiT^arded. — If  judgment  be  given  for  the  applicant, 
he  shall  recover  the  damages  which  he  shall  have  sustained,  as  found 
by  the  jury, ,  or  as  may  be  determined  by  the  Court  or  referees 
upon  a  reference  to  be  ordered,  together  with  costs;  and  for  such 
damages  and  costs  an  execution  may  issue;  and  a  peremptory  mandate 
shall  also  be  awarded  without  delay.  {CaL  Pr,  Ac/,  §  477-)  Where 
an  alternative  writ  is  not  procured,  the  Court  may  grant  any  relief  con- 
sistent with  the  case  made  by  the  petition  and  embraced  within  the 
issue,  although  it  may  be  only  part  of  that  asked  in  the  prayer  of  the 
petition.     People  v.  Supervisors  of  San  Francisco,  27  CaL  665. 

37.  Return. — ^The  return,  to  be  sufficient,  must  show  a  legal  justifi- 
cation. (12  Ohio  Pep,  54.)  As  that  a  bill  of  exceptions  tendered  was 
not  a  true  bill.  (4  Id,  351.)  When  ol^ectional,  the  Judge  should  re- 
turn the  causes  of  objection.  (The  People  v,  Pearson,  2  Scam,  Pep, 
189.)  In  a  return  to  a  mandamus  to  restore  a  member  to  a  church, 
the  power  of  those  to  expel  him  should  be  stated.  (Green  v,  Af.  Meth. 
Ch.,  I  Sand,  P.  254.)  The  return  must  respond  to  all  the  allegations 
of  the  writ.  (14  Ohio  Pep,  252.)  Under  the  Code,  issue  may  be  taken 
on  the  truth  of  the  return.  At  common  law,  the  return  was  conclusive. 
(The  State  v.  Will.  Bridge  Co.,  3  Harring,  P,  J39.)  The  return  may 
be  amended.      (Springfield  v,  Hamden,   10  Pick,  Pep^  59.)     The 
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proper  way  for  the  justices  of  a  county  to  make  return  to  a  mandamus, 
is  for  them  to  convene,  and  a  majority  being  present,  to  fix  upon  the 
facts  they  mean  to  rely  on  by  way  of  defense,  and  appoint  some  one  of 
their  body  to  make  affidavit  and  to  do  all  other  things  required  by  the 
proceeding.     Lander  v,  McMillan,  ^  Jams  L,  (N.C.)  174. 

"88.  Service  of  Writ. — The  writ  shall  be  served  in  the  same 
manner  as  a  summons  in  a  civil  action,  except  when  otherwise  expressly 
directed  by  order  of  the  Court.    CaL  Pr,  Act,  §  478. 

PLEADINGS   IN   MANDAMUS. 

39.  Answ^er. — On  the  return  of  the  alternative,  or  the  day  on 
which  the  application  of  the  writ  is  noticed,  or  such  further  day  as  the . 
Court  may  allow,  the  party  on  whom  the  writ  or  notice  shall  have  been 
served  may  show  cause  by  answer  under  oath,  made  in  the  same  man- 
ner as  an  answer  to  a  complaint  in  a  civil  action.  (CaL  Pr  Act,  §  47 1 .) 
The  answer  of  a  Board  of  Supervisors  should  be  in  form  the  answer 
of  the  Board  in  its  aggregate  capacity.  (People  v.  Supervisors,  27  CaL 
665.)  And  the  fact  that  it  was  sworn  to  by  one  member  of  the  Board 
does  not  make  it  his  answer,  nor  is  it  necessary  that  such  answer  should 
aver  that  the  Board  by  resolution  adopted  it.  {Id, )  If  two  answers  filed, 
each  in  form  of  the  answer  of  the  board,  the  Court  may  ascertain  which 
is  the  return  of  the  majority.  (/</.)  As  to  answer  of  treasurer  on  de- 
mand made  upon  him  to  pay  a  warrant  drawn  by  the  auditor,  see  Kel- 
ler V,  Hyde,  20  CaL  594;  Connor  v,  Morris,  23  CaL  451. 

40.  Demurrer  to  Answer. — On  the  trial,  the  applicant  shall 
not  be  precluded  by  the  answer  of  any  valid  objection  to  its  sufficiency, 
and  may  countervail  it  by  proof,  either  in  direct  denial,  or  by  way  of 
avoidance.  {CaL  Pr,  Act,  §  473.)  A  motion  for  judgment  on  the 
pleadings  is  equivalent  to  a  demurrer  to  the  answer,  and  objections 
which  are  required  to  be  takei^by  special  demurrer  will  be  disregarded 
on  such  motion.     People  v.  Supervisors,  27  Col,  665. 

41.  Petition  for  Mandamus. — ^An  application  for  a  writ  of 
mandate,  to  compel  the  performance  of  some  act  in  which  a  large 
number  of  individuals  are  interested,  which  is  made  in  the  name  of  the 
people,  and  is  not  signed  by  the  Attorney-General,  but  by  an  attorney 
of  the  relator,  will  not  be  dismissed  because  not  made  in  the  name  of 
some  one  interested,  if  the  Attorney-General  unites  in  the  brief  in  sup- 
port of  the  application.     (People  v.  Supervisors  of  San  Francisco,  3d 
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^^*  595-)  Averments  necessaiy  in  petition  for  a  mandamus  to  a  county 
treasurer  to  pay  coun^  warrants,  see  (Connor  v.  Morris,  23  Col.  447-) 
For  sufficient  statement  in  mandamus  on  declaring  the  result  of  an  elec- 
tion, see  Calaveras  Co.  v*  Brockway,  30  CaL  325. 

42.  Petition. — ^A  petition  for  a  mandamus  to  compel  county  com- 
missioners to  declare  the  petitioner  register  of  deeds  should  aver  affirm- 
atively that  a  vacancy  existed  when  the  alleged  election  took  place. 
(Rose  V,  County  Commissioners,  50  Mame^  ^43*)  A  statement  in  a 
petition  against  a  comptroller  is  bad  if  it  fails  to  allege  that  there  is 
"  money  not  otherwise  appropriated  by  law  "  out  of  which  the  compen- 
sation in  question  is  to  be  paid.  (Redding  v.  Bell,  4  Cal*  333-)  ^  ^^ 
application  for  a  writ  of  mandate  to  compel  a  board  of  supervisors  to 
levy  a  tax,  the  county  into  whose  treasury  the  money  intended  to  be 
raised  by  the  tax  will  go  can  be  the  relator.  (People  v,  Alameda  Co., 
26  Col,  641;  see,  also.  Supervisors  v.  United  States,  4  Wall.  U.S.  435-) 
When  a  petition  of  a  peremptory  mandate  to  the  Judge  of  a  district* 
court,  to  enter  the  name  of  the  petitioner  as  an  attorney  of  record  in  a 
cause,  will  be  denied,  see  (Herrington  v.  Sawyer,  36  Col.  289.)  For 
petition  for  mandamus  to  command  City  Council  to  direct  Ci^  Treasurer 
to  pay  expenses  incurred  in  the  support  of  schools,  see  State  v.  City  of 
Cincinnatti,  19  Ohio  Rep.  178. 
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AUe^attonc, 

^ei^ata  andpro&oto  In  pleading  must  ooRMpond, L    US 

How  coDBtraed, t.    isg 

Immaterial,  require  no  denial, i.    16D 

Material  allegations,  what  are \.    IST 

Must  agree  with  the  proofs, 1.    14S-165 

Must  be  consistent  with  each  other L    9M 

Must  be  positivep    L    118 

Of  assets  in  Bolt  against  heirs, L    281 

Of  cause  of  jetton  against  corporations, L    373 

Against  sheriff  for  not  IcvTing, L    SM 

Foran  eseape, L    39 

Ofdamagea  for  negligence, L    342 

Of  facts  should  be  direct, L    148 

In  ordinary  and  concise  language, i    150 

With  sufficient  certainty, L    If  1 

See,  as  to  place, L    153,    IL    151-106 

See.  astotime, L  153.  333,    it    151.408,438,488.733 

Of  new  promise  in  action  on  promifies,  proxniseory  notes,  etc^     L    585 

Of  partnership L    341 

Of  performance  of  conditions, / il    339-333 

Of  excuse  of  non-performance, L    233, 333 

Of  performance  of  concuirent  acta, L    333-338 

Are  not  traversable, ii.    Ml 

Of  value  when  material, 1.408,    11.283 

When  not  material, it    198-197 

On  information  and  belief,  how  distinguished,    i.    308 

To  avoid  the  statute  of  limitationa, L    348 

What  should  be  omitted  in  j^eading, L    145 

AlioDvanee  of  Claim,  By  executors  and  administrators, 1.    313,313 

Altered  Instnunenta.  Plea  of  alteration  of  instrument, IL    833 

Party  producing  to  account  for  alteration, ilL    848 

Wliat  must  be  proved i.    537 

AltenuttiTe,  Contracts  in.  how  set  forth, 1.    899 

ifandotntu,  form  of  writ,    llL    911 

Relief ,  when  granted  in, 1.    349-363 

Aublipiltjr,  Ambiguous  words,  bow  alleged  in  libel, U.     33,  34 

In  pleading,  must  be  avoided, i.    151 

A  ground  of  demurrer, iL    804,840 

Form  of  demurr^  on  ground  of, iL    8tt 

AmendmenU»  Affidavit  to  obtain  leave  to  amend, ill.    338 

After  trial,  allowed  with  great  caution, ill    304 

Power  of  court, ill.    305 

What  should  be  aUowed, ill.    307 

Allowed  as  of  course,  and  for  reasons ^ ill.    393 

Liberality  in  allowance  of, Ui.    383,296.309 

By  leave  of  court. ill.    297,299 

In  discretion  of  court, ilL    296,300,331 

Whomaygrant, ill.    397 

Wlien  they  may  be  granted. ill.    396,901 

By  strildng  out,  see  AFFiDAvm,  Noncxs,  MonoKs,  OBDcna,  ill.    814-833 

What  may  be  stricken  out, iU.    315^818,320 

Complaint  amended,  supersedes  original, iii.    399 

Effectofflling liL    310 

Extent  and  limit  of  plaintiff's  right, ilL    394 

Mistake  in  names  of  parties, lit.    338 

Kotioe  of  motion  for  leave  to  amend,  form  of, IIL    313,    759 

Objection  to  amendment IIL    311 

Of  course,  without  costs,  when  made iU.    396,397 

Bight  is  absolute UL    396 

Of  memorandum  of  costs, Ul.    648 

Of  notice  of  appeal. W.    66S 

Of  rnniUiUir  on  appeal, UL    783 

Of  statement  on  appeal, ilL    893 

Of  statement  on  new  trial,  before  settlement, ilL    673 

After  settlement, UL    579 

Of  summons, UL       6 

Of  undertakingB  on  appeal Ui.    670 

Older  granting  leave  to  amend,  form  of UP   SIS 

Statementin, VSl    814 

When  order  allowing  is  appealable, UL    610 

Practice  on  amendments^ ^l.    309 

Upon  affidavit  for  good  cause, •. IU.    800-303 

MoUon  and  notice  essential, UL    30O 

When  allowed  and  not  allowed, ^^    300-301 

Varianoe,  what  amendable  at  any  time, UL 

What  amendments  not  allowed Ui. 

Anaoaat  lA  Coi<troTers|%  In  Jurisdiction  of  District  Court L 
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In  CoatrivTenjr.  vol.  pack 

Of  Bnpieme  Ooort,  on  sppeal, i.  36 

AmraJUnff  Patent,  Purtlee  defendant  m  actions, 1.  103 

AnoU&er  Aetion  Pendtiuf .  As  a  ground  for  demnxTer» IL  619 

As  a  speeial  plea  in  claim  and  deliyeiy.* il.  903 

In  ejectment, ii.  -918 

In  actions  for  Judgments, il.  791 

r.  Admissions  in, IL  667 

After  Judgment  by  default iU.  631 

In  discretion  of  court  to  allow ill.  632 

In  imverified  answer, gii.  819 

AiXBOATiOKS  of  ignorance  insnfflcient, U.  696 

As  to  acts  of  agent, ii.  699 

AifXiii»D.  effect  0^ UL  303 

Supersedes  original, iii.  299 

What  amendment  allowed, iii.  302-303 

Whenallowed, til.  299 

Befecti'TO  answer,  proceeding  on, iii.  380 

GoioaNCEMSirr  of i.  180 

By  husband  and  wife i.  180 

By  infant. L  180 

By  insane  person, i.  180 

Separate  answer L  181 

Counter  claim  in,    ii.  763 

Ciross  complaint  in, iL  763, 772 

DnnrasBS  in, 1.    179,  ii.  647 

Equitable  defenses  may  be  set  up ii.  648 

In  forcible  entry  and  detainer  when  insufficient, ii.  963 

When  sufficient, ill.  964 

In  quieting  title  when  insufficient, ii.  944 

Intaxsuits, il.  965 

Seyeral  defenses  in, ii.  769-776 

In  actions  on  an  account, 11.  778 

In  actions  against  bailees, ii.  878 

In  ejectment^ il  918 

In  forcible  entry  and  detainer, ii.  962 

On  written  instruments ii.  817 

Dbcahd  of  relief  in, i.  178 

DnnuULSiN, 1.    179,  il.  662 

Effect  of  failure  to  deny ii.  664 

Forms  ot  see  Dbmials  dv  Answeb,  Fonifs  op. 

Oeneral  denial,  effect  of. IL  665 

How  defendant  should  deny, ii,  658 

Insufficient  denials,  of  immaterial  and  Irrelevant  matter,  . .    ii.  656-657 

Of  legal  conclusions iL  660,781 

Literal  and  conjunctive  aro  bad, il.  656 

Should  cover  the  whole  groimd, ii.  654 

What  need  not  be  denied, iL  644,662 

In  assault  and  battexy, 11.  852 

What  denials  admit ii.    667,  IIL  381 

Effect  of,  on  motion  to  dissolve  injunction, iii.  266 

Formal  parts  of  answer, i.  178-181 

Fonn  of,  complete L  178 

Form  conteinlng  several  defenses iL  911 

Oontainuig  special  denials iL  907 

Betting  up  a  Judgment IL  937 

FBZVouyim,  a  ground  for  Judgment  on  the  pleading, UL  381 

iKSUTJiciENT.    Answers  In  action  for  sale.and  delTvety, 11.  843 

On  written  instruments,  IL  816 

Matter  in  avoidance  must  be  specially  pleaded  in, IL  848-674 

Must  dray  each  material  allegation, ii.  643-663 

New  matter,  how  stated  in, ii.  670 

Not  evidence  for  defendant. ii.  668 

Object  and  purpose  of, ii.  643 

Ofgamishee iii.  176 

Pleasin. ii.  649 

Affirmative  pleas,  what  are, ii.  746 

Effect  of  special  pleas  In  answer, ii.  679 

Of  plea  puii  darrein  continuarKe IL  675 

In  abatement,  iL  675 

In  bar. ii.  675 

Should  be  direct  and  precise.  iL  650 

See  Plxas,  Fobms  of. 

Separate  answers  in  ejectment, ii.  920,931 

In  written  instruments, ii.  817 

Sham,  irrelevant  and  frivolous  defined, il.    796,  818,  liL  323 

May  be  stricken  out, ii.  663 

But  is  still  part  of  Judgment  roll,  UL  614 
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Whftt  is  Bhain  in  action  on  wittton  Instramente, il   8IB 

Btetniea,  how  pleaded  in, IL    61B,nt 

Sntecription  o4 L    in 

Time  in  whioh  to  aoflnrer, ii.   MS 

When  demurrer  is  interposed,   il 

When  filed  after  time  expired, ilL 

Time  of  filing  answer  or  demozrer  to  cross  complaint,  iiL    STO 

Verification  of , « L    179,    iL    669 

Effeetof,  : iiL    689 

What  answer  should  contain, U.    646-661 

Inpsrtition,  ii.    MO 

What  may  be  stricken  out iil.    6SS 

Ambiguous  matter, iU.    m 

With  denials  only iiL    321 

What  must  be  ^eoially  pleaded,   iL    6T3 

VoTms  citm 

Written  instruments  annexed  to il.    649 

Aooouirts.    Plea  of  an  account  stated,  iL    T76 

Aaa^tTLT  AMD  Battbbt.    Acts  done  to  preserre  the  peace,   iL    8M 

Denial  of  battery.  iL    883 

Oeneral  denial,  IL    86S 

Justification  by  captain  of  Teasel,  iL    8S6 

Of  remoring  plaintiff  from  car,   iL    86T 

Selfdefenae, IL    858 

Defense  of  possession  of  property,  ii.    865 

Besisting  entry, iL    886 

AwASDS.    Invalidity  of  award,  form  of  plea, il.    779 

Denials  in  answer, 

Of  parol  submission, IL    779 

Of  performance IL    779 

Of  revocation,  iL    780 

Performance  by  defendant, 

BAiiiSca.    Denial  of  bailment,    11.    977 

Bills  or  BxcnoAifox.    Acceptance  far  accommodation,  iL    809 

Acceptance  unauth(Miaed IL    808 

Controverting  excnse  for  non-presentment,    iL    811 

Denial  of  acceptance,  U.    807 

Bills  or  Etcbasqu.    Denial  of  acceptance,  presentment,  and  protest,    IL    810 

Of  presentment,  iL    808 

Payment  before  indorsement,  iL    811 

BuiLDiMO  OoMTBACTS.    Work  not  finished,  and  architect's  certificate  not 

obtained,  IL    836 

OHAKrxB  Pajbties.    Denial  of  offer  to  perform,  IL    834 

Oladc  A2n>  Deuvkbt.    Defendant  part  owner IL    906 

Qeneralform,   IL    90S 

TiUe  in  another  than  plaintifl;  iL    906 

OOKMOK  Cabbiebs.    Damage  by  plaintUTs  fault,  ii.    881 

Denial  of  being  a  carrier, iL    878 

Ofemployment iL    819 

Of  receipt  of  goods,  iL    879 

That  contract  was  special. iL 

CoBVjMaioH.    Denial  of  bailment, IL 

Of  plaintiff's  ownership, IL 

liien  upon  goods  detained, IL 

Lien  for  services, ii. 

GovmAMTB.    Denial  of  covenant,  ii. 

Denial  of  breach,  IL    836 

Gbbdetob's  SuiTB.    Bona  jld«  purchaser, iL    948 

Specific  denials,   iL    947 

DusoLirnoN  or  Pabtmebsbip.    Overdrawing  done  byplaintilf>  aaaenl,    iL    961 

That  term  is  not  e^lred IL    960 

DivoBOE.    Gondonation,  IL    966 

Denial  of  adult^  and  counter  claim,  IL    968 

General  denial,  IL    963 

EnBOTMBirT.    Adverse  possession,  iL    9S7 

Answer  containing  several  defenses,    IL    911 

Oontaining  special  denials,     IL    907 

By  one  of  several  tenants  charged  as  Joint  tenant,   iL    919 

Denial  of  title, Ii.    9U 

Equitable  estate  in  defendant, IL    9S6 

Estoppel, IL    999 

EKPLomxMT.    Denial  of  contract, ^ ii.    8ST 

Denial  of  plaintUTs  performance,  il.   837 

Performance  by  defendant, IL    837 

Excuse  for non-performanoe iL 

>BOMi8BS.    Denial  of  promise, IL 

Want  of  title  no  defense, IL 
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Answer,   FonuM  oC  ▼ox^  '^o> 

FAI4K  iMPsnomcBiiT.   Denial  of  anest,  1 ii.  869 

Of  want  of  proper  cause 11.  888 

JnsttflcatioD — saspidon  of  felony,  11.  860 

On  arrest  under  criminal  procesB, 11.  861 

On  arreet  by  officer, li.  863 

FoBCXBLX  Entry  and  Uni^^wfitl  Dbtastkb.    General  form,   IL  961 

FoBzcxx>8URJE  OF  MoRTOAOES  AMD  LzEKv.    AuBweTS  Setting  up  a  Judgment,  11 .  93  7 

Denial  of  mortgage,  . .» 11.  ^ 

Equity  of  redemption  not  assigned,    11.  937 

Mortage  not  assigned, ii.  936 

No  equitable  assignment,  it  936 

Mortgage  not  recorded 11.  935 

Non-Joinder  of  assignee  of  mortgagor,  11.  936 

*       Fraud.    Denial  of  fraud,   11.  96S 

Ofmistake, li.  956 

OooiM  Sold.    Agreement  to  take  note  In  part  payment 11.  782 

Controverting  plaintiiTs  title,  11.  780 

Reducing  value  and  pleading  payment U.  781 

Unnecessary  articles  fumlBhed  defendant's  wife, 11.  783 

ChTARAimr.    General  form, 11.  784 

Departure  from  guaranty, 11.  785 

iMDncnTT.    Denial  of  performance IL  839 

IKSDBAHCB.    Denial  of  poUcy IL  786 

Denial  of  plalntilTs  interest,  11.  786 

Denial  of  loss, 11.  786 

Policy  obtained  by  misrepresentations, 11.  787 

Transfer  without  insurer's  consent, 11.  788 

Unseaworthiness  of  vessel  11.  789 

JUDOKEMT,  Denial  of  Judgment,    11.  790,791 

Invalidity  of  foreign  Judgment, 11.  794 

Invalidity  of,  against  non-resident, 11.  795 

Fraud  in  obtaining  Judgment, «  11.  795 

Lkbxl  joxd  Blander.  Defense  and  mitigating  circumstances, IL  870 

Denial  of  inducement, '. 11.  863 

Justification,  truth  of  publication  on  speciflo  charge,   IL  867 

On  general  charge 11.  866 

Justification  and  denial  of  malice IL  869 

LiBSL  AND  Slander.    Privileged  publication 11.  871 

Thesame,  11.  872 

Thesame,  11.  873 

HoNXT  OouNTS,  Accounting  and  jmym^it, 11.  796 

Denial  of  receipt,  11.  796 

Denial  of  loan, 11.  797 

Denial  of  request  by  defendant,   11.  798 

Nboliobmob,  Injuries  caused  by  denial  of  ownership  and  poseesaion,    . .  11.  874 

Of  vicious  dog,   IL  875 

Denial  of  scienter,  IL  876 

Plaintiff's  own  negligence,   11.  874 

NxoiJOBNCB,  By  agents,  employees,  etc.,  denial  of  injury 11.  883 

From  a  collision,   ii.  883 

Denial  of  negligence  in  giving  credit, 11.  883 

Insale, iL  88Q 

KnxsANOES,  Denial  of  nuisance, tL  938 

Of  pUintiffs  title.    IL  938 

Partition,  Pendency  of  partnership IL  940 

Pbomibx  or  Marrlaob,  Denial  of  promise 11.  840 

Denial  of  plaintifTs  readiness  and  offer  to  marry,  11.  840 

Denial  of  breach,   IL  841 

That  plaintiff  was  of  bad  character IL  841 

The  same,  another  form IL  841 

pRomasoRT  NoTBs,  Accommodation  and  misapplication  of  note,  . .    11.    830,  831 

Alteration  of  the  Instrument iL  822 

Denial  of  indorsement,    IL  819 

That  defendant  Indorsed  as  agent, il.  820 

Form  in  New  York,    IL  821 

Denlalofnote IL  812 

Denial  of  notice  of  dishonor, ii.  822 

Denial  of  presentment, iL  821 

Fraud,  note  procured  by,    IL  826 

That  the  note  was  for  goods  sold  by  means  of  deceit,    . .  IL  825 

That  the  note  was  for  goods  sold  on  a  false  warranty,  . .  ii.  828 

Recottpmtmt  for  breach  of  warranty, ii.  829 

Illegal  interest  in  note IL    826,  826 

Usury  as  a  defense  upon  a  note, U.  82S 

QunnMa  Title.  Containing  special  damages,  plea  of  statute  of  limita- 
tions and  cross  complaint, IL  941 
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Anrnwertf  Vorxnm  ot,  toi.  faos 

QuiBTEKO  TiTLB,  disclaimer, ii.  M5 

Sale  and  deUyery  of  cbattels,  explaining  the  contract  and  show- 
ing a  breach  as  to  delivery iL  8fil 

Breach  of  warranty  by  plaintiff,    : iL  843 

Astoquality.  iL  844 

Salz  OF  BealPbopebtt,  Denial  of  agreement,   IL  845 

Breach  of  warranty  by  plaintiff,  iL  846 

•                              Denial  of  plaintiff's  performance, IL  846 

Sebvioe  Wokk  akd  Labob,  Accounting  and  payment iL  799 

SukifDKB  OP  TiTLs,  General  form, iL  886 

Specipic  Pebfobicakce,  Demand  before  or  after  plaintiff^s  teiuler, iL  959 

Denials  in, iL  957 

Of  delivery  of  possession,  ii.  968 

Of  part  performance, 'iL  959 

Of  readiness  to  convey,  iL  9S8 

Performance,  iL  956 

Bescisslon  of  Contract, iL  960 

TanvASS.  Denial  of  breaking,  IL  891 

Of  possession,   ii.  887 

Of  right  of  possession,  11.  891 

Oftaking iL  891 

Of  tiUe  in  plaintiff,  11.  886 

Justification,  fences  defective, ii. 

Of  rebuilding  fence,    iL 

By  virtue  of  requisition  of  claim  and  delivery iL 

By  virtue  of  search  warrant,   iL  895 

Under  execution,    ii.  894 

Leave  and  licenses,  Ii.  890 

Undkbtaxikos,  Bonds,  etc.  .  For  failure  of  consideration -....  ii.  847 

Usx  AMD  OcoiTPATioK,  Assignment  to  third  person,   IL  804 

Defense  to  one  installment,  iL  807 

Denial  by  assignee,  iL  804 

Ofhlring,   U.  803 

Of  indebtedness,  iL  808 

Of  use  and  occupation ii.  803 

Eviction IL  805 

Burrender, ii.  80S 

TTstTBPATioN  OF  Oppiob,  General  denials ii.  966 

Waste,  Denial  of  waste, ii.  945 

Ante-Naptial,  Contracts  of  wife  before  marriage,  may  be  recovered, L  396 

Pregnancy,  vitiate  marriage  contract iL  413 

Appeal,  Costs  on,  ill.  690 

Damages  on,  in  forcible  entry, ii.  510 

DsGlBiOK  ON  APPEAL.    What  is,   UL  766 

Decrees  which  are  appealable, liL  6S7 

In  particular  cases iiL  638 

Which  are  not  appealable, UL  638 

Dismisssal  of  cause  on,  and  proceedings iii.  715-790 

Effectof, iiL  720 

Liability  of  sureties  on  dismissal L  736 

Effect  of  appeal.  iii.  661 

On  an  injunction,   iiL  256-966 

Exceptions,  how  and  when  taken,  see  bzcbptioxs. 

From  an  award  of  art)itrato9r, i.  389 

From  county  and  probate  courts, iii.  764 

How  taken,  and  perfected, ilL  766 

Jurisdiction  in IiL  766 

Practice  thereon ". ilL  766-767 

Statement,  when  prepared, UL  767 

Time  in  which  to  api>eal iiL  767 

Who  may  api)eal,  iiL  767 

From  decision  of  superintendent  on  a  street  assessment, iL  643 

From  district  couri,s  to  sujNreme  court, iiL  633 

Jurisdiction,  amount  in  controversy, iiL  639 

From  judgment  roll,   ilL  GM-S97 

From  judgments  submitting  controversy  without  action iiL  856 

From  justice's,  and  other  inferior  courts iU.  709 

Jurisdiction  presumed iiL  7^-768 

Modeof Hi.  769 

Statemonton, iU.  768 

Transcript  on Hi.  770 

When  an  appeal  will  lie,  IIL  770 

Filing  and  serving  notice, iii.  771 

Undertaking  to  effect  stay,  iiL  773 

Approval  and  justification  of,  ilL  773 

From  report  of  referee,  grounds  for, iiL  490-401 

Peaimgon, «. UL  716 
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AppeaL  vol.  page 

Hearing  In  argmnex):t  of  counsel UL    712 

Howtaken ill.    668 

How  perfected,  111.    668 

Joint  appe&l,  when  It  Ilea, 111.    666 

Judgments  which  are  appealable, 111.    683 

In  cases  submitted  without  controYeny 111.    864 

In  particular  cases, ill.    636 

Jurisdiction,  of  county  court 1.    86-88 

Of  supreme  court 1.      24 

Legal  presumptions  on, ill.    742 

As  to  evidence. 111.    743 

Findings liL    744 

Instructions,  ill.    744 

Practice ilL    744 

Nature  of  process,  ill.    626 

Notice  of  appeal  must  be  filed  and  served ill.    663 

What  to  contain ill.    666 

See  Nones.  Fobms  of. 

Orders  which  are  appealable, * 111.    639 

In  particular  cases,  ill.    640-644 

See  Obdess.  Fobiss  or. 

Orders  not  appealable, ilL    86-646-649 

Parties  to  the  record, 111.    666 

Principles  of  determination  on, ill.    736-742 

On  errors  in  evidence, ill.    738 

Inlaw ill.    739 

In  pleadings ill.    740 

On  harmless  errors ill.    740 

Bule  of  conflict  of  evidence, ill.    741 

Wrong  reasoning, ill.    742 

RsooBD,  Errors  in,  how  amended ill.    711 

Motions  to  strike  out,  are  no  part  of, ill,    814 

BXHXAJKZMO.  on  appeal ill.    768 

Practice  on, ill.    769 

When  and  when  not  granted, ill.    769 

Belnstatement  of,    ill.    721 

JZaiiitdYur  in  appeal  cases.  ill.    760 

Attached  to  Judgment ilL    762  . 

Proceedings  subsequent, ill.    763 

Stay  of  proceedings ill.    764 

When  to  be  filed Hi.    762 

When  to  issue, Hi.    764 

Bight  of  appeal,       - 111.666 

Separate  appeal,  .*..'. UL    667-708 

Statement  on.  form  of. '. . . .  11.    679 

See  Staxkmxmt. 

Stipulations,  Efl'ect  of, ill.    666-606 

Time  in  which  to  appeal ill.    049-664 

Cannot  be  enlarged lii.    660 

To  supreme  court  of  united  states ill.    626 

Amount  in  controversy, lii.    630 

Right  of, m.    626 

Whenitlies ill.    627-631 

Jurisdiction,   U.    628 

Transcript  on  appeal, ill.    703 

Filing  and  Ben,ice  of ill    703,704 

Objcctionsto ill.    713 

What  it  should  contain lii.    704 

Affidavits  and  documents  in ill.    704,706 

Statement lU.    708 

Stipulations  and  undertaking,  lit    708 

What  it  should  not  contain, 111.    709 

What  will  be  reviewed  on  appeal, Ill    722 

,  £rron>m  Judgment  roll, ill.    722 

Inlaw ill.    722 

In  the  rulings, ."^ 111.    723 

From  flnaljudgment, ill.    724 

From  orders, 111.    724 

What  will  not  be  reviewed lii.    726 

Evidence  and  questions  of  fact, ill    724-727 

Findings  or  omission  of  findings, 111.    728 

Instructions,  irregularities  or  matter  in  discretion, ill.    729 

When  Judgment  will  be  affirmed, lii.    744 

When  it  will  be  modified, ill.    748 

When  Judgment  will  be  reversed, ill.    761 

Effect  of  reverb, 111.    763 

For  error  in  law, ill.    761 

In  evidence, ill    762 
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Appeal.  TOi..  PJ 

When  judgment  for  error  in  findings iiL  7Si 

InBtruction,   IIL  753 

Lrregalaritiet,  iil.  TSS 

Mtetrial ill  753 

Pleadings,  iiL  753 

When  judgment  will  be  reversed  and  new  trial  granted, iiL  754 

for  defective  pleadings, iiL  756 

Erroneous  judgment iti.  756 

Findings iiL  756 

In  particular  cases, ilL  756 

Who  may  appeal, iiL    664.658,767 

Substituted  party • ilL  667 

Appearance,  ill.  39 

Action  on  undertaking  for,  in  cases  of  contempt, IiL  837 

Appointmentof  attorney  for  concealed  defendant, ilL  45 

Byattomey, lii.  43 

Authority  to  appear, iii.  44 

For  a  part  of  defendants,  eifect  of , iiL  44 

His  authority  defined iiL  43 

Presumed ill.    44.   45 

Stipulation  by, iiL  46 

By  attorney-general  for  state, iiL  46 

By  mistake iiL  44 

By  partners, iiL  45 

Counties  may  employ  other  attorneys, iiL  45 

Form  of  orders  for,  in  proceedings,  against  judgment  debtor iii.  809 

How  alleged  in  actions  on  foreign  judgment, L  450 

How  made  in  an  action, iii.  43 

May  be  personal  or  by  attorney, iiL  41 

In  action  of  forcible  entry IL  606 

Of  garnishee IiL  176 

On  petition  for  remoYal  of  cause, iiL  88 

Notice  of ,  form  of  notice, iiL  43 

Presumed,  if  it  does  not  appear  on  record, iiL  41 

CJonflned  to  parties  served  with  process iiL  41 

Service  of  notice  of,  must  antedate  other  notices iiL  377 

Time  within  which  to  appear  and  answer  in, iU.    18,  41 

Voluntary  appearance,  a  waiver  of  summons, iii.  39 

Defects  cured  by iii.  40 

Gives  jurisdiction, iil,  39 

Waives  all  prior  irregularities, Hi.  74 

What  it  does  not  cure, iiL  40 

Waives  irregularity  in  the  change  of  venue, iii.  79 

When  defendant  is  deemed  to  appear, iiL  40 

Appointment,  Of  administrator, i*    SOO.SIO 

Of  executor L    304.306 

Ofguardian, L    84,319 

How  alleged L  390 

Hast  be  aUeged, L  330 

Of  insane  person L  833 

Of  receiver,  pending  litigation, L  361 

After  judgment  in  wtiat  cases, L    363,    iiL  844 

Before  judgment  in  what  cases, iii.  843 

In  supplementary  proceedings, L  365 

In  proceedings  against  judgment  debtors, iiL  813 

When  may  be  appointed, iiL  843 

'Wlien  not, HL  844 

Who  may  appoint iiL  844 

Of  Trustees  for  dissolved  corporation i.  393 

Of  umpire,  by  parol L  393 

To  oflioe,  how  and  when  made, IL  40T 

Vacating  order  of , L  365 

Appraisement,  A  special  remedy L  7 

Apprentice,  Age  in  indentures,  L  679 

AU^ation  of  excuse  for  non  performance, il.  888 

Forms  of  answers  in  actions  oy  or  against,  see  Answxbs,  Fobmb  op. 
Forms  of  complaints  in  actions  by  see  Coicpi.aimtB|  Fobms  op. 

Indentures  of ,  cannot  be  assigned, L  670 

Avpnrtenance,  A  question  of  fact, IiL  386 

ArfGtitration  and  Aurard,  A  special  proceeding.    L  7 

Agreement  of  general  submission,  farm  of, iii.  816 

Of  special  submission,  form  of,  iii.  816 

To  determine  partnership  disputes,  form  of, iiL  816 

Proceedings  on UL 

Hearing  on, ilL 

Notice  of  given  by  umpire ilL 

Julfldlotion  in, UL 
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Arbitr»ti«m  and  Awmrd.  fOL,  rAom 

Principles  of  determinfttlon, UL  8d2 

BeleMe  to  bo  ezeeated  by  party  when  required,  form  of, ill.  817 

Bubmlssion  to  arbitration,  ill.    831-836 

Bee  Sttbbomioh. 

Ar1>ltr»tarfy  Appointment  of  by  probate  conzt, 1.  40 

Dutleeof,    11.  819 

Jurisdiction  of ,  in  matters  submitted L  880 

Organization  ot ill.  833 

Powerof, 111.  833 

To  appoint  umpire IIL  934 

Tomuceaward,  L    891,894 

Report  of,  on  aU  issuoB,  form  of ilL  818 

On  part  Issues  or  on  an  account  form  of.   111.  819 

Bee  Appozntmkmt,  Bktxbks,  Uxpzbb. 

Improper  In  a  pleading  L  138 

Of  counsel  in  appeal ill.  713 

Of  counsel  on  tne  trial,   ill.  468 

On  motion  for  now  trial ill.  633 

Bee  Appkal.  Tbxal. 

AroaeowtoftlieTimnsaction,  A  conclusion  of  law,   1.  139 

Arrest  and  Bail,  A  proTlsional  remedy L  11 

Character  and  purpose  of  remedy ilL    97-116 

Constitutional  proYisions  concerning llL  96 

AlBdavltfor,    ill  100 

Form  of  commencement  by  executor, ill.  101 

By  third  person,  ill.  101 

Forms  of,  see  AirxDAVirs,  Fobmb  of. 

Authority  to  arrest  principal  on  surrender,  form  of, iii.  139 

Authority  to  release  from  arrest, 1.  868 

Character  and  purpose  of  remedy,  ill.    97,116 

When  it  applies,    ill.  97 

Grounds  of  arrest,   ill.    106,108,110 

Insufficient  grounds, ill  108 

Instances  of  arrest  in  civil  actions,  liL  96 

Notice  of  motion  for  discharge  of  defendant,  UL  123 

When  defendant  will  be  diacharged,   ill.  134 

Order  of  arrest,  form  of ill.  114 

Br  whom  made  and  what  it  requires Hi  116 

When  to  be  made  and  when  retunulble, llL  116 

To  whom  issued, iii.  116 

When  void, ill.  116 

Order  vacating  arrest,  form  of ilL  133 

The  same  on  conditions 111.  133 

Couditlonal  discharge ill  123 

When  made, ill.  133 

Bee  OsDXBS  Fobmb  ot 

Prlyilege  from  arrest ill.    99 

Betunr  of  Order,  forms  of , IIL    117,118 

Arrest  and  escape  by  rescue ill.  118 

Arrest  of  defendant,   111.  117 

Defendant  not  found,  ill.  117 

Deposit  made  in  lieu  of  ball 111.  318 

One  anested  and  other  not  found, ill.  117 

Undertaking  on  application  for  order  of  arrest,  ill.  Ill 

Acknowledgement  of,  form  of, Hi  113 

Indoniement  of  Judge's  approval,  form  of  , Hi  118 

Undertaking  of  defendant,   lU.  124 

Essential  averments  in  action  on i    737,  739 

Who  may  Join  in,  Hi  113 

Bee  UimxBTAXiNOB,  Fobmb  or. 

Vaoatiko  Obdxb,  Form  of  notice  of  motion, IH.  119 

And  reducing  baU Hi  131 

In  conversion, Hi.  130 

Insufficient  grounds  for,  Hi  130 

Renewal  of  motion  for, IH.  121 

Rule  to  show  cause, Hi  131 

What  must  be  shown Hi  130 

When  order  will  be  vacated iii  131 

WhenappUcatlontobe  made-,  .' Hi  130 

Who  subject  to  arrest,  Hi  116 

Agent  when  arrestable,  Hi.  106 

In  actions  of  forcible  entry  and  detainer li  SQg 

Offloer  in  9«o  warranto U.  606 

Bee  Bail. 

As  As«nt,  An  implication  or  presumption i  185 

Aasaalt  and  Battorjr,  Abatement  of  aoUon  for,  H.  1 

Assault  deftoed, U.  3 
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AMawlt  and  Batteiy.  vol. 

InstancoBof, U.  9 

Answers  in  actions  for U.  8Sa-858 

Bee  AmwEBB,  Fobicb  of,  Dkhials,  Fobmb  of,  Pucab,  Foxmb  of. 

OomplaintB  in  actions  for,  See  GoMFLAum,  FoBBCB  OF iL  1-6 

All^ations  in,  assault  by  married  woman li.  S 

By  condnctor  of  car,  iL  6 

By  corporation, IL  ft 

Ayoidanoe  of  injnzy  need  not  be  slleged, iL    3,191 

Circumstances  must  be  sliown,  il.  8 

OoBFOBAnom  liable  for iL  5-6 

Damagesiu, iL  3,6 

ExempUry,  , iL  6 

Measureof ii.  6 

Special iL  9 

Jurisdiction  of  state  courts  in L  19 

Justification  of ,  in  answer,  U.    863,866,80B 

See  Fleas,  Fobms  of. 

ICalioein iL  8 

Wilfoland  malicious IL  A 

ICaster  and  servant,  liability  of il.  6 

Principal,  who  is,  iL  4 

Uaster  of  vessel  liability  for iL  3 

Mutual  negligence, iL    7,864 

On  forcible  Section  from  car,  il.  7 

Provocation,  not  sufficient  to  Justify IL  4 

Removing  trespassers,  iL  7 

When  action  lies,  ' iL  4 

Aasavlt  And  False  Imprlsonmentv  Complaints  in  actions  for,  forms  of,  ... .  ii.  8,  9 

Circumstances  must  be  alli^ed,   IL  8 

Assault  and  slander,  iL  3 

Action  for  stock  assessment,  1.  378 

A  special  proceeding L  7 

Averment  of,  in  complaint, L  381 

Apportionment  of IL  644 

ConstitutionaUty  of U.  648 

Deflnitionof U.  644 

Authentication  of ,  iL  646-670 

Authority  of  municipal  governments  in iL  646 

Correcting  assessment iL  648 

Must  be  recorded,  iL  657 

For  taxes, iL  609 

For  revenue  purposes,  11.  669 

Review  of,  a  special  proceeding, L  7 

Time  of,  sufficient  allegation  of, ' IL  S89 

Unauthorized  alterations  in, ii.  589 

Valuation  must  be  given IL  OBO 

SeeSrssKT  Asskssmeiits. 

»itt  and  Apportionment,  A  condition  precedent  in  action  for, i.  611 

r.  As  parties  defendant,   L  103 

Dates  of, U.  OTO 

'Whenllable, i.  108 

A  conclusion  of  law,   L  139 

A  question  of  fact, iiL  996 

Form  of  answer,  pleading,  plaintiff's  assent, ii.  961 

Of  charterer  not  to  vary  contract, L  638 

Assets.  Allegation  of .  in  suit  walnst  heirs,  L  361,380 

That  defendant  had  assets, iL  948 

Where  value  of,  Is  not  sufficient  to  pay  debts, iL  STO 

Distributicm  of,  in  dissolution  of  partnership iL  886 

Equitable,  in  creditor's  suits,  ". U.  379 

Fc»in  of  denial  of  possession  of,  ii.  948 

Personal,  insufficient  must  be  shown iL  381 

Assi^fnee,  Character  and  capacity,  when  averred, i.  303 

Complaint  by,  in  action  for  conversion, ii.  199 

Demand,  allegation  of, tL  199-300 

Form  of  answer  by,  for  use  and  occupation, ii.  804 

Forms  of  complaints  by.  see  Complaints,  fobms  of. 

Interest  of,  need  not  be  set  out,   L  438 

May  be  brought  in  as  parties, ....  .\ iiL  351 

May  sue  as  party  beneficially  interested, 1.    66-83,358 

In  action  on, 

An  account L    67,653 

Breach  of  covenant, i.  50 

Cfaoses  in  action,   1.    63-393 

DeWs L  38T 

GkKHSssoId,  1.  3B7 

Insaranoe, i.  4S0 


INDEX.  XV 

May  Btte  on  note  and  mortgage^ 11.    1^70 

Written  Inatrumenta, 1.    256»725,  736 

Of  cargo,  allegation  a^ilnat. L    639 

Bightaof L    369 

TakeK  subject  to  equities L      66 

Title  of,  to  property  of  debtor 1.    263 

Allegation  of,  form,  i.    619 

Sofflcient  allegation  of,  i.    419,617,612,614 

Ab  a  special  plea  in  answer.  11.    749 

Averment  ot,  i.    266 

Bycreditors,    i.      66 

By  corporations,  L    266 

By  married  woman,  gives  right  of  aciion, ill.    198 

^parol,  i.      6B 

Consideration  ot i    266,434  11.    198 

Denial  o^  in  creditor's  action ii.    947 

Eflectof,  1.  60,267 

In  proceedings  on  attachment, ill.    196 

In  bankruptcy 1.    262 

Legal  effect  of,  a  question  of  law, Hi.    391 

For  benefit  of  creditors,  as  a  plea  in  answer, ii.    708 

Qives  right  of  action  for  conversion ii.  198-900 

Whomayassign 1.    263  ii.    369 

Howalleged, 1.    266 

Notice  of ,  when  given 1.    468 

Plea  of,  in  answer.  See  Pijeas,  tobmb  of. 

Want  of,  as  a  special  plea, 11.    749 

Bubj  ect  to  equities, L     JHJ 

Tlmeof, 1.    259 

What  constitutes, 1.    264 

What  may  be  assigned, 1.    67-74 

Accounts, '. i.  266-376 

Bond8,etc., f.    266 

Causes  of  action, 1.    42,68,69  U.    420 

For  breach  of  contract L    287 

For  personal  torts,  not  assignable, IL      61 

On  sale  and  delivery, i.    706 

.Choses  in  action,   1.      61  U.    287 

daims, 1.      68 

Contingent  interests 1.      67 

Contracts L      68 

Bights i.      72 

Chattels L  72-267 

Corporation  stock i.    267 

Debts L  66-267 

Judgments i.    70,268.261  ii.    791 

Leases, i.      73,268    11.  628,806 

Mortgages,   1.    268 

Policy  of  insurance, 1.    268,430,434 

Promissory  notes, i    612 

Property L      72 

Securities 1.      73 

Whomayassign i.    261 

Amiipior  and  Aastfl^nee,  As  parties,  1.      66 

Form  of  complaint  in  conversion, , ii.    196 

AMociAtiona,  Action  by,  how  brought, i.    266 

Am  parties  in  actions, 1.    268 

Fonn  of  complaint  by.  See  CoMPUoim,  tobms  of. 

Contracts  of ,  how  aUeged t    267 

Definition  of,  1.  264-266 

Dissolution  of  Joint  stock, 11.    880 

For  banking  purposes,  1.    267 

Sole  proprietor,  a  trustee,    1.    268 

Illegality  of,  a  mixed  question  of  law  and  fact, 111.    404 

Individual  liability  of  members,  1.    267 

May  maintain  actions, 1.    264^266.267 

In  creditor's  suits. 11.    366 

Official  capacity  must  be  averred,  L    267 

A wompalt.  Counts  on,  Joined  with  counts  in  tort,  1.    212 

Distinction  between,  express  and  implied, 1.    224 

Form  of .  action  in,    1.    224 

At  Ikla  Request,  Mot  essential  to  aver  in  action  for  goods  sold, 1.  468,  477 

Attachment,  A  provisional  remedy, 1.    11,  ill.    132 

Purpose  of  reme<^, ill.    166 

Aspecialproceeding, 1.       7 

Cbaracter  and  nature  of, ill    132 

Affidavit  for,  before  whom  sworn, ill.    144 
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Form  of,  lee  ArwrnAym,  Fobmb  of, 

BeqoiBlteBOf, Ml.  146,146 

Stetemento  eiwentlAl, ill.    143 

Amount  of  cdalm, ; iii.    144 

JBonajlide  existing  debt, ItL    lU 

Ck)ntract  Bet  out iU.    144 

Howxoade,  iil'    145 

Insufficiency  of iii*    144 

Bond  of  indemnity  given  to  sheriif,  form  of, fli.  16S-165 

DifichATge  of, iii.  161-175 

In  actions  against  steamers,  boats  and  ▼essels, lit    161 

Motion  for  when  to  be  made : iii*    162 

How  made, Hi*    168 

May  be  opposed  by  aiBd»Tit8 iii*    163 

Notice  of  motion,  sufficiency  of , iii.    161 

Bee  MonoKs  aud  Nohoes,  Forms  of. 

When  to  be  discharged Iii.     170 

EfBBCt  of  assignment  in  proceedings  on, iiL    140 

Of  lieu  of  contractor  on, iii.    196 

Oamtshment  in  proceedings  on,  see  Qabxobsmest. 

Judgment,  howsatisfled, iii*    171 

Distribution  of  proceeds iii.    173,173,196 

See  ExBCvnoif . 
liovy,  how  made,  see  ExscunoK  Lkvt. 

Lieu  of  attachment  creditors,  priority  of iii.  156,396 

Conflict  of  laws, iii*    156 

Diligence  governs  the  equities, iii*    156 

Howenforoed,  iil.  171,173 

Of,  fttjm  creditors iii*    157 

Of  fraudulent  attachment,  IH.    Ifff 

Of  separate  creditor, iii.    156 

Prior  creditors,  when  not  enjoined,   iii.    336 

New  rights  created  by iii-    Ig 

Betum,  amendments  of,  iii.    15V 

Oondusion  against  plaintiff,  iii.    150 

Form  of.  Against  personal  property, iii.    158 

On  second  attachment iii.    160 

Vhen  and  how  to  be  made iii*  169,160 

•        Bee  RsTDBir. 

Bale  of  property  under, Ji}*    1™ 

Form  of  order  for,  sale  of  perishable  property. iii.    160 

^ayiceoi, iii*    W3-154 

Duty  of  sheriff  as  to  diligence,  iii*    153 

Instructions  to  be  in  writing,   iii.    153 

On  corporation, iii«    154 

Regularity  of,  presumed,   -iii*    154 

Bules  which  govern iil*    153 

Undertakingsfor  and  on  release  oi;  ...  iii.    147-165-109 

Forms  of,  complaints  on,    !•  731-738 

Vacating  writ,  form  of  order  for,  vacation  of;  iii*    170 

Order,  when  appealable, iii.    641 

What  may  or  may  not  be  attached,  iii*  .Ji'*"JJJ 

Contingent  demands  not  attachable, iii.    133 

Debts,  foreign  debt ill.  137,1» 

Equitable  and  legal  demands,  i *.*  iii*    137 

Exempt  property,  See  Executiok,  Exsmptxoh  fbom. 

Corporations,  domestic  and  foreign, iiL    135 

Damages  in  action  for  collision iii*    187 

Property,  when  exempt, Ui.    J^ 

Goods  in  troiuite iii-    IJ 

Moneyinbank. iij-    Jg 

In  custody  of  the  law,   "*•    **• 

In  hands  of  administrator iii.    184 

Ofballee iii.    1» 

Mortgage  Uen  or  pledge iii-    139 

Bee  ExKKFTioN. 

Writ,formof i}j-    }« 

Effect  ot ^    Jg 

Facts  stated  in,  ijj-    Jg 

Indorsement  on,  form  of }}}•    J» 

,                 Irregular  process, }}}•    J»J 

Issuanceof.   J"-    JJJ 

Duties  of  clerk,  JiJ.    JW 

When  it  may  issue ■..  "*v  Jg 

Whenvoid, iii-  .}*»»;!1 

To  whom  addressed, "i-    1*» 
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▼OL.  PAQ]^ 

▲ttedunent  Creditor,  In  oroditor'8  Baits, iL    960 

Attestation,  Of  deposition,  Buf&ciency  of ill.    869 

Attorney,  Admimion  to  practice,  u  a  special  proceeding, i.       7 

«                      Punishment  for  practising  without  a  license 1.    456 

Appointed  by  court,  when, iii.      45 

Complaints  by  and  against,  see  Ck>xpiiAi2ns,  Faucs  of. 

Enjoined  in  certain  esses, ill.    34S 

Fees  of ,  how  regulated, ill    648 

Allowance,  when  discretionary, ill.    648 

Liabilities  of ,  for  negligence, il.    146 

Existence  of  facts  must  be  shown  in  complaint ii.  147,  148 

Betainer,  how  averred,  1.    156 

May  appear  for  parties , ill .      43 

Hay  submit  cause  to  arbitration, i.    389 

Stipulationsfarreferenoe,  in  ejectment, .\ 11.    227 

Kay  verify  pleadings,  when, L    195 

Form  of  verification,  demand  on  written  instrument 1.    196 

Where  party  is  absent, L    197 

Absent  party  a  oonwration,   t    199 

Must  Include  his  entire  demand  in  one  action, 1.    217 

When  Joined  with  client  as  defendant, 1.    108 

Attorney  and  Client,  Communications  between,  when  privileged,  ill.    446 

Auctioneer,  Complaints  against,  for  negligence,  bee  Complaints  Fobmb  of,  . .    ii.  141-142 

Auditor,  Duties  of ,  IL    670 

Antlior,  Complaint  by,  for  services,   .-..  1.    386 

A-venneuts,  Essential  averments  in  actions  on  bills  of  exchange, i.    655 

Against  common  carriers, 11.    124 

For  conversion,    11.    202 

On  covenants, i.  666,666 

Indivorce, ii.    404,405,406 

Inejectment, 11.    216 

In  forcible  entry  and  detainer, 1.  426,    ii.  267,  615 

In  foreclosure  of  mortgages, 11.    266,266,270 

Infraud,   11.  436,437 

In  Insurance,  against  directors 1.    293 

In  injuries  by  negligence, 11.    68,  94 

Onjudgments i.    244,449,730 

Form  of  averment  of  execution,  . .  f 1.    724 

In  malicious  prosecution,  il.     52 

For  money  paid,  1.    492 

In  plea  of  accord  and  satisfaction, ii.    700 

OfJuHtiflcation  of  trespass,    it    892 

In  remedial  actions  founded  on  statute, L    247 

In  special  plea  in  dissolution  of  partnership,   ii.    950 

•                                      In  specific  performanoe, 11.    960 

In  slander  of  title,  11.    166 

On  a  stock  subscription 1.    281 

For  usurpation  of  office,  11.    496 

Forms  of ,  of  execution  in  action  on  Judgment,   i.    724 

Of  loss  by  collision  in  insurance, 1.    443 

Special  averments  in  libel  and  dander, iL  44,45 

Of  waiver  of  a  consideration  in  insurance, i.    443 

Uow  construed 1.    156 

In  foreclosure  of  mortgages,  11.    276 

In  actions  against  public  officer,  1.    363 

On  undertaldngB  of  attachment  11.    689 

InsnfBoient  averments  of  acts  of  corporation, 1.    292 

X>f  appointment  of  executors,  1.  304,309 

Of  false  imprisonment,   11.      11 

Offraud, 11.  485,827 

Of  indebtedness, 1.    205 

Of  liability  in  creditors' suits, it    360 

Of  libel  and  Blander,  U.    84,36 

Of  marriage, t    324 

Of  plea  of  accord  and  satisfaction, it    70O 

Of  statement  of  account,  1.    877 

Of  warranty  of  quality  of  chattels,  t  765,757 

Material,  what  are, t    137 

Howtested, t    137 

In  action  bond  of  Indemnity, 1.    678 

Must  be  direct,  t    146,148,341,608 

Must  be  positive  in  special  pleas it    850 

Of  character  and  capacity t    202,260,281,692 

Official  capacity,  how  averred t  346,348 

Of  public  officer, t    848 

Of  deed  made  by  corporation t    278 
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ATerments.  vol.  paob 

Of  peifonnanoe,  when  made,  L    333,336 

^f  ezcofie  fornoopperfarmance, L  2S2 

In  sale  of  zeal  property,  L    71^717 

Of  readlneea  and  willingness,  when  Bofflcient, L  3S4 

Order  of  averments,  in  actions  on  contracts,  «i.  627 

Bufflcient  averments  of  appointment  of  receiver, L  965 

Of  assignment, L  255 

Of  contract  with  wife.    i.  3S2 

Of  corporate  character, , .     1.  281 

Offiaud,  it    UU*U 

Of  indebtedness,  i.  523 

Of  indorsement, t  601 

Of  negligence,  i.  910 

Of  negligence  of  attorney iL  145 

Of  nuisance, ii.  317 

Of  personal  injury  by  negligence,   il.  72 

Ofprotest,    L  666 

Of  refusal  to  accept  bUl  of  exchange / i.  6f2 

Of  sole  trader,  1.  S2S 

Of  subscription  to  stock, 1,  S8l 

Answer  in  action  on, ii.  779 

Denial  of  award  in, ii.  779 

Appointment  of  umpire, 1.  S93 

Complaints  on  bond  for  refusal  to  comply  with  awaxd, L    742,713 

On  award  of  payment  at  a  future  day, L  743 

Form  of  assignment  of  breach  for  revoking  arbitrators  powers, 1.  14A 

See  OoMPXiAons,  Fobmb  op. 

GonduBive,  when, ill.  819 

Judgment  on,  how  and  when  entered, ill.  820 

By  confession, iii.  838 

Objections  to,  how  taken, iii.  823 

Betting  aside,  proceedings  on ill.  823 

When  invaUd, ill.  820 

Bee  Abbxtbahoh,  and  Awabd,  Befebemoe, 


B««ltlnff  up  "Water,  Asanuisanoe, il.  314 

•  Actionfor ii.  813 

Biurffaoe*  I>aty  uf  carriers  with  regard  to ^ 11  129 

^•^    Complaint  against  common  carriers  for  loss  of ,  it  129 

Complaint  against  innkeeper  for  loss  of, ii.  iiT 

Bee  GoMPLAiMTB,  Fobmb  or. 

Responsibility  of  carrier  in  regard  to,  ii.  130 

What  constitutes, ii.  130 

Is  a  question  of  fact; ill.  896 

B«il«  Allowanoeof, ill.  126 

Amountof  in  arrest  and  bail,  ill.  116 

Certificate  that  deposit  has  been  paid  in,  lien  of ill.  118 

That  baU  has  been  given ill.  119 

Discharge  on, 111.  124 

Effect  of , iii.  119 

Exception  to  ball  and  form  of  notice  of iii.    137,138 

Exoneration  of  baU ill.  135 

Bv  death  of  defendant, iii.  US 

Form  of  allowance  of , Hi.  136 

Form  of  examination  of, ill.  136 

Form  of  notice  of  exception  to,  ill.    137,138 

Effect  of  notice, ill.  138 

Service  of  notice, ilL  128 

Form  of  notice  of  Justiflcation ill.  127 

Formof  order  reducing  amount  of iii.  133 

Howgiven, Iii.  13* 

Justification  of iii.  135 

Notice  of  Justification 111.  137 

I4abilltyof  sheriff  as  ball, i.  398 

Suallfication  of iii.  138 

tght  of ,  under  writ  of  Aofreot  eorput,  iii.  887 

Discretion  in  cases  of  felony,  ilL  888 

Surrender  of  defendant  by iii.  138 

Affidavit  to  support  motion,  form  of,  ill.  131 

.\uthority  to  arrest,  form  of iii.  139 

Certificate  of  surrender,  form  of Ui.  130 

Enlargement  of  time,formof  notice  of  motion  lor, llL  190 

Bee  Abbbst  A2n>  Bail. 

Bailee!,  Auswers  in  actions  against W-JJJ 

DefensoBln,  ii-    876-877. 
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BaOeefl.  vol.  paob 

DeniAl  of  bailment  in  answer ^ 11.  877 

In  actions  for  conTexBlon, , ii*  899 

Complaint  in  acUons  against il.  109-138 

•  See  CoMPLAnm,  Fobmb  of. 

Dntir  to  deliver  goods  on  demand, 11.  110 

Innkeeper  as,  action  for  loss  of  pocket-book il.  119 

When  liable, U.  118 

liabUityol • 11.  878 

Asinsorer, 11.  118 

On  delivery  to  wrong  person, ii.  HO 

lien  of,  when  it  commences 11*  190 

Does  not  preclude  action  for  conversion,  11.  196 

fi^  the  iMurty  in  interest  alone il.  306 

On  goods  for  reasonable  charges, 11.  HO 

Waiverof  lien. 11.  121 

May  sue  for  conversion  of  pledge U.  189 

Money  in  hands  of ,  not  attachable  for  debt  of  bailee, 111.  139 

Who  are  bailees, 11.  100 

Ck)mmon  carriers  as,  duties  of, 11.  134 

Innkecperaa, U.  118,119 

Pledgee  as  baUee U.  110 

Bailor,  Liabilities  of *. 11.  HO 

Batnklnir  Assofslation,  Action  by,  how  brought, i>  367 

By  individual  banker,  how  brought 1.  374 

Banlc  Notes,  How  described  in  complaint, U.  197 

BaiMlcnipt07,  By  composition  with  creditors  on  assignment, ii.  708 

In  actions  on  written  instruments, 11.  813 

By  deed  and  act  of U.  708 

By  receipt  of  securities, 11.  708 

By  renewal  notes, 11.  708 

Decree  of, U.  8W 

Disohaii^,  plea  of,  what  must  be  averred 11.  706 

In  actions  on  an  account, 11.  797 

In  action  on  a  promissory  note 11.  813 

How  pleaded U.  707,  717 

Jurisdiction  in 1.  9 

Must  be  specially  pleaded,    11.  706,717 

Excepted  class  of  debts *....  U.  706 

Exceptions  under  the  act, 11.  707 

Formofplea 11.  706,707 

Of  partner,  a  ground  for  dissolution 11*  393 

Ofplalntiif,  apleain  abatement 11.  706 

Plea  of  not  favored U.  706 

Presentation  of  papers, U.  707 

Proceedings  in, 1*  363 

Beply  to  plea  in HI.  873 

Voluntary  assignment,  effect  of 11.  707 

Whenabar,  U.  718 

Anestoppel H.  719 

aks,  Capital  of,  what  it  embraces, H.  B71 

Moneyin,  not  subject  to  attachment, 111.  138 

National  banks,  how  regarded, 1*  371 

r.  Former  JndgmcDt  when  a  bar, *•    U.    718,  ill.  611 

Inreplevin,  whenabar  in  conversion, 11.  901 

Whennotabar, ^ }}•  718 

neas  In,  what  constitute, 11*  67  • 

Statoments  essential  in, U*  678 

What  plea  in  bar  must  answer, 11.  867 

Replication  to  pleas  in  bar HI*  378 

Time,  when  a  bar  in  actions  for  spedflo  performsnce, 11.  487 

Want  of  jurisdiction  as  a  bar U.  763 

Battery,  Defined,    (Bee  Assault  and  Battkbt,) 11.  3 

Bay-or  River,  As  a  highway, 11-  301 

Before  Mntnrtty,  Need  not  be  aUeged  in  pleadings, 1.  613 

BeUei;  Definition  of,  1-    108,  U.  698 

Groundsof,  in  verification  of  pleadings, 1.    196,  L  198 

No  person  excluded  as  a  witness,  fh>m  religious  belief ill.  460 

See  Ikfobscatioh  axd  Bklxbt. 

Bias  or  Prejndiee,  As  a  ground  for  change  of  venue, ill.  68 

BUI  of  Bii^oeiptlons,  Filing  and  settlement  of, 700 

Must  be  signed  by  Judge, IH.  698 

Bhouldbedated JH-  700 

What  it  should  contain, 111.  699 

Bee  Appeals,  Exgkfuoiis. 

mils  of  Exduknge,  Acceptance  of ,  what  is, 1-  MO 

Agreement  to  accept,  snfllclent,  1.  660 
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BUI  of  Xixcbanffe*  tok.. 

PromiBe  to  accept  is  sufficient, i. 

Wh«t  is  not  an  acoeptance, i.  668 

Acceptor  who  is,  i.  560 

After  sight  means  after  preeentment 1.  650 

Answers  in  actions  on 11.  807-613 

Accommodation  indorser,  defenses  by,   U.  809 

Denial  of  anthority  to  draw, 11.  809 

Set  off  in  action  on  certified  check U.  809 

Bpeoial  pleas  in  part  payment IL  811 

unreasonable  delay, U.  811 

Want  of  consideTatlon,  IL  810 

Gomplaints  in  actions  on,  see  CoicpLAiNTs.  FoBMB  ov, L  6M-577 

Acceptance  alleged  in 1.  649 

By  corporation  how  alleged, 1.  669 

Date  of  when  stated,  L  660 

Befusal  to  accept  sufficient,  averment  of, i.  663 

Thatdefendant  accepted  is  sufficient,  1.  563 

What  necessary  in  statement  of, i.  567 

Consideration  is  presumed, 1.  572 

Copy  of  bill  dishonored,  must  be  sot  out,  1.  557 

Allegations  setting  out  copy 1.  555,  659 

Delivery  may  be  averred  without  Indorsement, f .  S67 

Gold  coin,  when  to  be  asked  for  in, L  558 

Presentment,  notice  of  necessary  to  charge  drawer,  i.  548,  67S 

Allegation  of  excuse  for  non-presentment,  bill  countermanded,  1.  665 

Drawee  not  found L  656 

At  maturity  must  be  dxown, L  684 

Not  necessary  to  allege  place  of,    i.  668,  560 

Failure  to  allege  not  a  ground  of  demurrer 11.  808 

Reasonable  diligence  must  be  shown, 1.  673 

Time  of,  limited, IL  808 

When  notice  of  need  not  be  shown i.  690 

Protest,  when  notice  of  must  be  alleged, L  648 

Costs  of,  how  set  forth, L  659 

Sufficient  averment  of, i.  665 

What  notice  is  sufficient 1.  568 

Difference  of  ezchangeinay  be  recovered, i.  648 

Essential  allegations  by  dxttwer  after  dishonor, i.  6S3 

Equities  between  parties  after  dishonor, i.  650, 573 

Foreign,  definition  of, 1.  646 

Protest  of  must  be  made  on  dishonor, i.  616 

Notice  of  must  be  given 1.  618 

How  given 1.  658 

Form  of ,  to  be  n<^otiable, 1.  550 

Or  order,  or  bearers  make  it  so. 1.  660^  673 

Indorsement,  when  necessary  to  maintain  action, 1.  649 

Assignment  in  blank  may  be  filled, i.  648 

Law  of  place  on, L  613 

Joint  demurrer  will  not  lie  by  drawer  and  acceptor, U.  633 

Necessary  averments  against  drawer  of  (dieck, 1.  566 

Noticeof  presentment  and  protest  to  be  given L  668 

How  given, .* 1.  668 

Parties  to  action  on i.  650,560 

Accomodation,  acceptor  may  recover, L  664 

Accomodation  indorser,  defense  by IL  809 

Paymentby,  only  a  conditional  satisfaction  of  original  demand,     i.    651  11.  734 

Form  of  plea  of, ii.  7S4 

Please,  effect  of  word, 1.  651 

Presentment  and  demand,  a  question  of  tect, ill.  896 

Demand  and  notice,  allegation  of  excuse  by  waiver, i.  555 

From  insolvency  of  drawee 1.  575 

Should  give  the  time, L  Cri6 

From  want  of  funds, L  674 

When  due, L  6T3 

Certified  checks, 1.  177 

Daysofsrace L  688,681 

Bill  of  PartieaUura,  Order  for  when  appealable, Ui.  641 

See  Items  of  Accoumt. 

BosMPd  of  Bqwlt««UoHy  Duties  of,' 11.  670 

Board  of  Swtpenrimoru,    See  Cobpobatzom,  Sitpebvisobs. 

Form  of  complaint  for  violation  of  ordinance  of , 1.  46S 

Boat,  Complaint  for  injury  to  boat IL  168 

BoUei^  Condition  of,  in  case  of  peraonal  ix^ury  by  negligenoe, li.  76 

Bonmnde  Porcluiaer,  Asa  plea  in  creditor's  action iL  948 

Essential  averments  in, U.  960 

Notice  must  be  positively  denied ii.  948 

BoMdholder,  lien  of IL  367 
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Actions  on  penal  bonds, i.    740-741,748 

Action  lies  for  oonyersion  of, 11.    203 

Amount  In  controversy  regidated  hy  the  condition  and  not  the  penalty,  ilL    631 

Are  Contracts ill.    144 

Aflslgmnent  of, 1.    256 

Eosentials  of ,  on  a  transfer  of  cause, 11.      60 

Complaints,  forms  of,  on  bonds 1.    637-646 

Allegation  and  averment  of  consideration 1.    638 

On  Joint  and  several  bonds, 1.    646 

When  action  win  not  lie 1.    737 

Bee  CoMPiiAiHTB,  Forms  of. 

Demurrer  lies  for  want  of  signature  of  principal, it    640 

For  omission  to  aver  delivery, 11.    692 

Form  of,  given  in  claim  and  delivery ill.    189 

In  injunction iU.    211,213 

On  Issuance  of  certiorari^ ill.    881 

Fortitle  in  effect  a  mortgage il.    263 

Of  county  issuance  of, ill.      49 

Official  bonds,  breach,  how  assigned, L    746,  747 

Of  state,  are  personal  property, ii.    687 

Suit  against  a  corporation  on  its  bond 1.    284 

Bond  at  Indemnity,  (Hven  by  partner 1.    682 

Action  on 1.    676-686 

Material  averments 1.    678 

Liability  of  sureties, i.    677 

Discharge  from, 1.    678 

In  partnership  transactions ii    839 

Bii^tsof  sureties 1.    683 

Given  to  sheriff  an  attachment,  form  of ill.    163 

For  release  of  attachment lii.    168 

Bight  of  Sureties  on ill.    160 

See  iNDBBcmTT,  Subetzes,  Umdebxaunos. 
Books.    Bee  Ikspecttom  op  Dooumemts. 

BorroDrer.  Complaints  in  actions  against, i.    476-480 

Bound,  Tnat  a  party  is  bound,  is  a  conclusion  of  law L    129 

Bmnda,  See  ICabxs  Ain>  Bhandb,  akd  Tkadb  Masks. 

Boundnry.  Action  to  reform  conveyance,  for  mistake  in, 11.    490,491 

Of  a  pueblo,  a  question  of  law,  lii.    891 

Errors  m  instructions  as  to ill.    460 

BvesMh  of  A^nirevn&ent,  In  conveyance  of  real  property,  See  Bpbcipic  Pbbfobmamcb. 
Complaints  in  actions  for.  See  CoxpLAnrrs,  fobbcs  op. 

Replication  to  answer  In  action  on  covenants,   ill.    378 

Bremd&of Contrmet,  Actionsfor,  1.    221 

Answers  in,  actions  for, 11.    832 

See  AifswEBS,  pobbcs  op. 

Breach  must  be  aUegiad, 1.    287 

How  alleged  in  actions  by  employees 671 

By  common  carriers, 11.    136 

Complaints  in  actions  for, i.    221 

Conditions  precedent,  how  alleged  on i.    220-232 

Consideration  must  be  averred i.    226 

Contract  must  be  shown i.    221 

Damagesfor 1.    221 

Damageson, t    624-683 

Express  jnromise  must  be  alleged  and  proved, 1.    225 

For  sale  and  delivery 1.    703 

Forms  of  answers  on, 11.    833-883 

Special  damages  on,  must  be  averred 1.    237 

Bronehof  Covenant.  Essential  averments,  1.    666 

Forms  of  actions  for, 1.    640-667 

Form  of  answer  denying 11.    836 

How  assigned,  By  lessor  against  lessee, 1.    660 

For  warranty  of  title 1.    641 

In  actions  against  incumbrances, 1.    660 

On  arbitration  bond i.    742 

On  official  bond,  1.    747 

On  warranty  of  quality,  L    766 

Damages  on, 1.    766 

Essential  averments, 1.    766 

Purchase  after,  effect  of,   i.    662 

8i]Acient  averments  of, i.    662 

When  Ineach  and  eviction  must  be  alleged, 1.    665 

Bronebof  Duty,  Actions  for  may  bo  maintained 1.    347 

Allegations  essential  in 1.    848-353 

Allegation  of  neglect  of  sheriff  to  levy, i.    864, 746 

To  return  process 1.    746 

To  sell  after  levy 1.    746 
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Brea«li  of  I>at jr.  vol.  piob 

AnawerBhowingbreftch  u  to  doUyery  of  chattels, ..« tl.  St3 

Measure  of  dunAges  in  actionB  for, L  355 

Bee  Nb«liokscs. 

J^readnof  Promise  of  Majniajgpe,  Answer  denying ii.  841 

Ciomplaint  in  action  for, i.  686 

Damages  in  actions  for,  i.  686 

Harried  man,  when  liable,   1.  688 

Bequest  to  marry,  when  to  be  alleged, 1.  688,690 

Timeof  breach,  how  declared  on, 1.  689 

See  Pbomibk  of  Mawrtaok. 

Breaoli  of 'Warranty,  Answer  in  actions  for,  recoupment,  iL  899 

Form  of ,  in  sale  and  delivery iL  84S 

Complaints  in  actions  on  warranty  of  chattels 1.    78^769 

See  OOYEMAKTB— Wabrasty. 

Brldsos,  Action  by  owners  of *.....  i.  456 

When  a  public  nuisance,  iL  291 

See  NuiSAKCEs. 

Broke  and  Bntered  PlalntflTs  Close,  Are  surplus  avermentsin  trespass,    il.  174, 176 

Broker,  Complaint  against,  forms  of i.  475 

By  broker  for  money  advanc€»d, ,.. i.  485 

Custom  of ,  to  be  set  forth i.  486 

By  broker  for commiBsions,  «....  L  383 

On  contract  made  by,  L  696 

Bnilder^s  Contracts,  Abandonment  of ,  its  effect L  625 

Answer  in  action  on,  form  of, il.  833 

Counter  claim  in, li.  833 

Special  plea  in, iL  834 

Change  in  form  of  structure  not  admissible i.  631 

Complaints  in  actions  on, i.    GI4-633 

Acceptance  of  work,  ho^  alleged  in i.  626 

Averments  essential  in,  I L  626 

Order  of,  i.  GTt 

Separate  counts i.  629 

Contract  must  be  set  forth, L  626 

Terms  of  payment  essential  avorments, « , 1.  638 

See  OoMTLADiTS,  Forms  ojt. 

Covenant  with  penalty 1.  621 

Extra  work  on  what  must  be  shown, L  627 

Performance,  enlargement  of  time  by  parol, 1.  626 

How  averred  in  complaint, 1.  628 

Literal  compliance,  not  essential,  L  628 

Must  be  complete, 1.  628 

On  corporation  contracts, L  636 

On  destruction  by  fire L  632 

Refusal  to  perform  a  breach  of  the  contract, 1.  632 

Substituted  pCTformanoe,  effect  of,   i.  629,  633 

Time  of  to  be  reasonable,  1.  627,632 

Excusable  delay  in, /  L  632 

Damage  for  delay  in  perfoimanoo, L  632 

Specifications  in,  are  a  part  of  contract i.  632 

Tcrmsof L  629 

Variation  in  effect  of L  639 

Change  of  form  of  structure, i.  631 

When  valid  and  when  void,   L  629 

Public  works,  contracts  for, L  628 

Omission  to  fix  time  and  manner,  i.  627 

Bntldingfs  and  ImproTren&ents,  What  they  Include IL  276 

Action  by  contractor  for  materials  of ,    ii.  298 

Complaint  for  undermining,  form  of, iL  163 

On  street  or  highway,  when  a  nuisance il.  301 

Removal  of ,  may  be  restrained, ii.  349 

Statement  in  motion  for, « liL  253 

O 

Cancellation,  Of  deed  when  equity  will  enforce, iL  333 

Of  patent  lujunction  granted  in  actions  for, iL  453 

Caption  and  CoukUkenceukcnt,  Ofaffldavits, ^ L  183 

Papers  used  in  court  proceedings, : L  182 

Petitions, L  181 

Pleadings  in  general,   L  169-181 

Car,  Action  against  a  corporation  for  forcible  ejection  from  a  car, iL  5 

Compulsion  in  such  cases,  a  question  of  fact, ilL  386 

Remimde  at  niperior.  See  Mastkb  amd  Sebvaivt. 

Bignt  of  car  conductor  to  expel  passengers,  ..^ iL  6 

Bowexercised ii.  7 

Careleaanesa,  What  facts  constitute,  a  question  of  law, ilL  891,396 

See  NxGLiGSNCX. 
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Cases,  Delhdtlon  of  CMO  prepared,  case  leBerved,  and  case  stated,  i.  6 

Appeal  lies  from  Judgment  on,  agreed  case ill.  636 

Special  cases  enumerated, L  6-9 

Statement  of,  on  api>eal ill.  681 

Cattle,  Action  for  chasing  plaintilTs  cattle ii.  166 

For  Idlliug  cattle— against  railroad  comiMmy, ii.  161 

Definition  of,  in  forcible  entry  and  detainer ii.  6211 

Causes  of  Action.  May  be  assigned, i.    68-61 

For  malicious  prosecution,  not  assignable,   U.  b9 

In  action  to  quiet  title, iL  333 

Must  be  Beparately  stated  and  be  complete i.  631 

For  several  promissory  notes.  1.  689 

Statement  of,  in  complaint,  .../.... i.  <M4 

Must  agree  with  summons, i.  I68 

What  sufficient  in  action  on  an  account, 1.  403 

Title  of ,  in  pleadings i.    169-174 

Which  may  be  united  in  the  complaint, i    208,629,680 

Which  cannot  be  united,  1.  21I 

When  it  survives  on  death  of  party,  U.  711 

Cause  of  Denanrrer,  See  Dsmubbbb. 

CaTreat  SSmptor,  Maxim  of,  on  purchase  and  sale  of  chattels, i.  766 

Certainty,  As  to  time,  place,  person,  and  subject  matter  required  in  pleadings,  . .     i.  161 ' 

Bemedy  for  want  of , i.  103 

Certlfleate,  Of  clerk  to  affidavit,  form  of , i.    184,186 

To  coi>y  of  complaint, , i.  170 

That  deposit  is  paid  in  court,  form  of , lii.  us 

To  Judgment  roll,  form  of , iii.  616 

Of  deposit,  on  same  footing  as  a  promissory  note, L  680 

Action  to  recover  money  paid  on, 1,  619 

Essential  allegations  on, 1.  69g 

Of  notary  or  commissioner  to  deposition  taken,  form  of, ill.  868 

Certificate  of  mailing,  form  of ill.  869 

Of  record  in  street  assessments,  what  required  in,  ii.  646 

Of  sale  of  property  by  sherifT  under  execution, iii,  790 

Of  surrender  of  defendant  in  arrest  and  bail,  jiii.  iso 

That  bail  has  been  given  instead  of  deposit,  ill.  119 

Certiorari,  A  special  proceecQng  under  the  act i.  7 

How  defined  and  how  used, iii.  873 

Nature  and  purpose  of  the  remedy ill  876 

Aflldavit  on,  what  it  must  state, iii.  880 

Bond,  when  given, ii.  681 

Jurisdiction  in,  how  exercised, Hi.  873 

Intention  of  the  constitution,  iii.  876 

Of  the  district  courts, i.  34 

Of  the  probate  courts, i.  43 

Of  the  supreme  court,   i.    24,27 

When  entertained, ill.  874 

Notice  of  application  for,  not  required,  iii.  881 

Petition  for  writ,  what  it  must  state, iii.  882 

Granting  in  discretion  of  court ill.  881 

Who  may  petition  for iii.  880 

Proceeding  on iii.  883 

Principals  of  determination Hi.  882 

What  questions  may  be  raised,  iii.  884 

What  subjects  it  reviewip, iii.    873,879 

What  must  be  shown  in  application  for, iii.  880 

When  the  remedy  Ues, ill.    872,876,876 

In  particular  oases, Ul.  881 

When  it  will  not  lie, iii.    877,878 

Who  may  apply  for Hi.  880 

Writ,  issuance  of,    iii.  881 

Bctum  of ,  how  made, ill.  883 

When  premature, ill.  877 

Cestui  Cine  Tmst,  As  a  i>arty  plaintlfr, i.  99 

CliaUeiifl^  For  cause,  how  and  when  taken HI.  439 

Grounds  of,  to  Juror, Hi.  440 

How  tried IH.  440 

Peremptory,  how  many  allowed  and  when  taken, Hi.  439 

See  JcBOB,  JusY. 

Cbanee  Verdict,  Definition  of iH.  466 

WiU  be  set  aside  and  new  trialgranted iii.  686 

Clianfl^  of  Possession.    A  mixed  question  of  law  and  fact, Hi.  404 

Clianipe  in  Snnunons,  Inadmissible, IH.  13 

Clianipe  of  Plaee  of  Trlnl,  Afl&davit  for  must  state  facts  and  circumstances, .  iH.    62, 68 

Of  merits  on  motion  for Hi.  66 

Bywhommade,    Hi.  66 

On  information  and  beUef,  insufficient,   Ui.  60 
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Clui.ii|r»  of  Place  of  THaL  tos..  paob 

What  it  Bhonld  Bteto, UL     M 

Forms  of  affldayitfl,  see  AmDATm,  Foam  OF, ill.    61-48^19 

Demand  for,  under  the  Mew  Tork  practice,  iii.     n 

Order  to  show  cause  thereon,  ill    72,73 

Statements  in  demand.    See  (^bdxbs,  Fobmb  of, iii.     71 

Denying  moti6n  for,  effect  of, iii.     76 

Coststhereon iii.     76 

Order  denying  change iii.     TV 

When  appeal  Ues  from,   Iii.      7T 

When  motion  should  be  denied,   iii.    78,77 

Granting  motion  in  dlEicretion  of  court, liL    64,66 

Court  acts  Judicially  in ill.     78 

Order  granting  motion,  iiL     78 

Servlceof; tli.     7« 

Proceedings  and  practice iii.     78 

Grounds  of  motion  for  bias  or  prejudice, iiL     68 

Consanguinity iiL     68 

Counsel  on  the  case,  ill.     69 

Partisan  feeling  and  public  excitement, iiL    oa-64,69 

Strong  prejudice  and  party  spirit, ill.     64 

Motions  for,  in  what  cases  miqr  be  made, , iU.     56 

All  defendants  must  Join  in  application  for,    iii.     0 

In  cases  of  mining  claims,  a  matter  of  right, UL      60 

Besidenoe  of  parties  defined iiL     61 

Whentobemade, ill.    67,66 

Forms  of  notice  of  motion.  See  Nonoxa,  FoBMB  OF,  iiL    68-60.70 

Orders  thereon, ill.     79-79 

Be-change,  after  venue  changed, iiL     75 

Besisting  motion  tor,  affidavit  therein, iii.     74 

Appearance  gives  Jurisdiction  in ill.     74 

Facts  to  be  presented. Hi.     74 

When  affidavits  may  bo  filed, Iii.     76 

Chanir*  of  Indebtedness,  Effect  of  giving  note  in  payment, L    607 

Cluiraeter  and  Capacity,  Must  be  sveired  in  pleadings, i.   VH 

Ofsgent.  L    903 

Assignee 1.    a08 

Company  or  copartnership, i.    908 

Corporation, L    908,904 

Public  officers,   L    345,348 

In  actions  for  libel  and  slander,  ii.     93 

Charge  of  Court,  In  particular  cases.    See  iNsniuonoin. iii.    450 

Charterer.    Complaints  in  actions  by  and  against, L    837-6S8 

Charter  Party.    Complaints  in  actions  on i.    633-638 

See  CoMPLADTrs,  Fobms  of. 

Contract,  definition  and  interpretation  of,  i.    634,635 

Demuzrage.  form  of  allegation  for 1.    634 

LiablUty  of  charterer  for,  L    634,636 

Denial  in  answer, iL    834 

Duty  and  power  of  master,   i.    636,636 

Mode  of  stowage  of  cargo,  i. 

Lay  days,  when  they  commence  to  run, i.    636 

Measure  of  damage  for  refusal  to  furnish  cargo 1.    634 

For  demurrage, i.    634 

Owners  for  voyage,  who  are,  i.    636 

Refusal  to  overload,  effect  of, i.    637 

Repairs  of  vessel, 1.    637 

Rescission  of  contract,  effect  of a i.    637 

KOBsct  of  assent  of  charterer  to i.    638 

Running  days,  computation  of  , L    637 

Usual  length  of  a  voyage,  when  a  question  of  fact,  iU.    305 

Chattel  Mort|ir*'flr^.    Complaint  in  action  to  foredoae, il.    986 

See  FoBECLOsuBE  OF  Ghattxl  Mobigaox,  Plxdox. 

Chattels.    Joint  owners  of  should  Join  in  action  for  injury  to i.     86 

May  be  assigned  though  not  in  possession ».     i.     79 

Cheeks.    Are  on  the  same  footing  as  bills  of  exchange i.    679 

Complaints  in  action  upon.    /See  Complaikt8,  Fobms  of) i.    571-576 

What  cannot  be  set  off  in  action  on,  iL    800 

Effect  of  certifying  a  bank  check,  i.    677 

Children.    Who  incapable  of  being  witnesses, ill.    446 

See  IMFANT. 

Choses  in  Action.    May  be  assigned, L    61,63 

Lsw  of  place  in  action  for  taxes,  ii.    679 

What  are,  in  cases  of  transfer  of  cause, ill.     80 

Clrenmstaaces,  Must  be  stated  in  affidavit  for  an  anest, ilL    107 

For  false  imprisonment, IL    8,10 

Citation,  In  appeal  in  supreme  court  of  United  States, iU.    796 

To  garnishee  to  appear  and  answer, UL    177 


INDEX.  XXV 

▼OL.  nOK 

C^lUieiultlp^  Alienage  a  sroiind  for  removal  of  oaiue ill  83 

Oorporation  a  dticen  in  the  meuiing  of  the  Judiciary  act, iii.  86 

Of  different  states  a  ground  for  removal  of  oatue, iii.  86 

Cleric,  Duties  ot,  in  trial  of  cause iii.  407 

In  entering  Judgments  and  decrees, iiL  612 

Entry  of  default,  form  of iiL  625,628 

Of  Judgment  in  verdict, iii.  646 

In  ent^  of  costs, iii.  649 

See  Doty. 

Claim  And  Delivery,  A  provl^onal  remedy, L    18,  iii.  180 

Aoticm  for,  defined, 4 11.  206 

Allegations  essential  in ii.    206,  ilL  186 

Averments  ofright  of  possession, iii.  186 

As  pledgee,  and  as  lessee, IiL  186 

Character  of  action, Ui.  180 

Dismissal  of,  before  trial, ill.  189 

Whenitlies, U.  209 

Whennot ...  li.  210 

For  goods  deposited  with  bailee, 11.  206 

For  property  severed  from  the  freehold, ii.  206 

Fixtures  vrhen  personal  proi)erty, 11.  208 

Answers  in  action  for, IL  902-4106 

Denialsin, IL  009 

Of  facts, il.  006 

Oftttle ii.  906 

When  sufDcient, ii.  906 

When  insufficient, ii.  9U3,  90^ 

Pr^yrer  fti  answer, ii.  906 

Specisl  pleas  in  another  action  pending, ii.  902 

Deliverv  to  third  person. U*  908 

Fraudulent  transfer 11.  903 

Justification ii.  *g04 

JVbn-C'epte, 11.  '904 

Property  in  defendant, iL  906 

Subsequent  proceedings, iL  904 

Bill  in  equity  may  be  framed  when, ii.  206 

Bond  of  indemni^  to  sherlfi; iU.  108 

CcpO-deetnet  when  action  lies  in 11.  206 

Wrongful  detention  must  exist,  11.  210 

Wrongful  taking U.  210 

Claim,  when  to  be  made, ..  ii.  206 

Claim  Inr  third  person,  prooeedlngB  thereon ill.  196 

Complaints  in  actions  for,  form  of;    11.  204 

Demand  for  property  essential,  11.  207,908 

Duty  of  sheriff  on  claim  delivery ill.  190 

Measure  of  damages  in, 11.    208,111.  181 

What  relief  court  may  adjudge,  U.  206 

Notice  to  sheriff  to  return  proper^  taken, ilL  192 

All^ntion  of  exemption  from  execution, ill.  186 

Gold  Coin,  Judgment  on, iii.  619 

What  cannot  be  replevied,  property  in  custody  of  the  law, ii.  207 

Property  taken  for  a  tax, IL  206 

Affidavits  on  application, ilL    182,183 

Allegation  of  exemption  and  execution ilL  186 

Alleged  cause  of  detention—- possession  obtained  by  fraud, Ul.  186 

Averment  of  right  of  possession,  iii.  186 

Aslessee, ; IiL  186 

Aspledgee,  iiL  186 

Bequisites  of , » iii.  184 

Bequisition  endorsed  on, iii.  187 

Addressed  to  sheriff,  ilL  188 

Undertaking  on,  and  sufficiency  of , ill.  188,189 

Exception  to  sureties  thereon,     » ill.  191 

For  return  of  property,  iiL  191 

Justification  of  sureties,  IiL  191 

Service  and  return  of ,  by  sherifT,  ill.  190 

See  UxDKBTAxnraa,  Fobbib  of. 

Terdlet  of  Jury,  what  may  be  found, ..•.  iiL  466 

dAlmfli  Claim' and  possession  in  taxation  defined ii.  671,966 

Claimant  and  claim  synonymous  with  creditor  and  demand L  812 

May  be  assigned, 1.  6S 

When  they  cannot i.  66 

Presentmentof,  to  administrator,  i.  8ia 

To  board  of  supervisors 11.  617 

Allowance  and  rejection  of 1.  813 

Effect  of  presentment,  1.  816 

Of  non-presentment, 1.  816 
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daJnuu  Tou  page 

Bow  and  when  preflented, i.  S13 

Clerical  Brrora,  Hay  d«  corrected  7mnejm>  tune, ilL  S13 

Cloud  on  Title.    What  constitutes,  IL  8S3 

See  QuiETiNo  Title. 

Colleffe  Corporatloii,  how  dlaeolved,  ii.  88A 

Colllnon,  Actions  for  injuries  hy il.    65.70,77 

Onappeal, ilL  7W 

When  attachment  will  not  issue  for  damages  for, ill.  137 

When  owners  of  vessel  not  liable, 11.  liS8 

Color  of  title  defined 1 ii.  ai) 

See  Ejeotbixnt. 

Conuaeiftcemeiftt,  Actions  how  commenced ill.  fi 

And  conclusions  of  defense ii.  773 

Of  suit  as  notice ,...    iL  47 

Commerce,  Protection  of ,  by  injunction,  iii.  MO 

Commiaciona,  Action  by  broker  for, L  383 

To  examine  witnesses.    See  DBPOsmoKs. 

Conunoift  Carriers,  Acceptance  of  goods  by,  essential, ii.  1S9                • 

Baggage,  what  constitutes, ii.    Ilt9, 139 

Carriers,  passenger  how  bound  by  contract ii.  66 

To  transport  and  deliver  goods ii.  123 

To  provide  roadworthy  vehicles, 11  130 

Complaints  by,  for  freight,  form  o^ 1.  fi04 

For  passage  money L  604 

•Complaints  In  actions  against  for  breach  of  duty, Ii.    123-138 

Allegations  in  case  of  damage  to  cargo IL  ISS 

Essential  averments  in, 11.    124,128,190,136 

What  must  be  shown, t IL  124 

Delivery  to  wrong  place  or  person, 11.  186 

Distinction  between  forwarders  and, iL  136 

LiabiU^  of ,  for  remote  injnries, IL    124,138 

Coaamon  JLaifV  Role.    Ininjuuctlon 11.  466 

In  waste, 11.  348 

How  terminated, ' ii.  125 

Notice  to  restrict  liability ii.  125 

On  mixing  goods, - 11.  134 

When  not  lUble 11.    126,190 

AotofOod. ii.  128 

On  letters  enclosed  in  envelopes, iL  125 

Without  compensation ii.  127 

LlaUUty,  how  affected  by  special  contract, 11.  136 

Power  to  qualify  responsibility, 11.  197 

When  chai^E^  on  contract, 11.  135 

Must  comply  with  directions, '. IL  133 

Rule  of  damages  in  actions  aoalnst, IL  128 

Steam  tugs  are  common  cainers IL  131 

Subject  to  taxation, ilL  571 

Common  Property,  When  equally  liable  with  separate  property, L  319 

Disposition  of; iL  403 

Authority  of  court  in  relation  to, U.  409 

Presumptions  concerning,  in  divorce, iL  403                               | 

When  not  subject  to  paitltion, , IL  890 

See  DivoBCB,  Husband  and  Wife. 

Communication,  When  privileged.    See  Pbivzleged  CoaacumcAXioxn, IL  873 

Company,  Membership  in  must  be  averred  in  complaint, 1.  209 

Compensation,  Whether  services  were  rendered  gratuitously  is  a  question  of  fact,  Iii.  906 

Competency,  Of  witness  on'taUng  deposition, ilL  856                                i 

Objections  to,  when  taken, ill.  451 

To  appear  as  witness  on  trial, ill.  447 

Allegrtlons  on  information  and  belief,  how  distinguished, i.  208 

Complaints.    Breach  must  be  clearly  apparent  In,  L  397 

Caoses  of  action,  how  stated  in i.  204 

What  soAcient  statement, i.  209 

What  may  be  united  in, i.  306 

Distinct  and  seiMiate  statements  required, L  309 

What  cannot  be  united  in, L  211 

Character  and  capacity,  must  be  alleged  in 1.    202, 905, 300, 312 

Sufficient  averment  of; L  202 

Consideration,  How  alleged L  326 

Executed  and  past  consideration L  298 

Contract  Ahould  be  clearly  shown  in, L    321,626  # 

In  writing  under  statute  of  ftauds, i.  226 

May  be  in  ftoc  v«r&a,  1.  223 

In  action  by  officer  of  association, L  367 

Demand  for  relief  in L  348 

In  alternative,  when  improper, ^ L  263 

liegaland  equlUble L    251.  Ui.  417 
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Complalnta.  vol.  pads 

Factsonlyto  beiteted  inthecompUliit i.    206 

ill  material  fAoto  to  be  stated. i.    a06 

Formal  parts  of, i.    169 

Porm  of  title  of  cause  in, 1.  160--174 

Oommencement,  1.      174-6 

Of  complaint  l^  partners, 1.    336 

Goncloslon 1.    176 

Oomplaint  complete ,^ 1.    176 

Of  amended  complaint, i.    177 

Clerk's  certificate 1.    176 

For  several  causes  of  action  on  money  counts, i.    638 

In  actions  by  and  agidnst  assigneea  and  derisees, i.  264-263 

Associations, 1.  264-268 

Corporations,  i.  269-302 

Executors,  etc., i.  808-316 

Husband  and  wife, L  317-328 

Infants,     1.  329-332 

Insane  persons, i.  333-386 

l»artners,  1.  387-343 

Public  officers,  i.  844-869 

Beceivors L  360-372 

*                  In  actions  for  breach  of  contract L  2101-287 

Debts » L    218 

Injury  for  negligence, 1.    239 

Ingeneral,  i.    201 

Judgments*  how  pleaded  in, 1.    242 

Jurisdiction  when  not  alleged  in  actions  on  Indgments, 1.    400 

Need  not  be  dated,  but  should  be  indorsed, 1.    206 

Negligence,  how  alleged 1.    241 

Performance  of  conditions,  precedent  or  tender,  how  stated,  .  .1.  229,  234 

Excuse  for  non.perf ormance  of, i.    232 

Of  concurrent  acts,  how  averred, i.  238,  889 

Promise  should  be  alleged L    226 

Records  and  papers,  how  made  part  of  complaint, i.    223 

Special  damages  must  be  averreid, i.    237 

Splitting  demands  not  allowable, i.    217 

Supplemental  leave  to  file  when  granted, iil.    867 

Proceedings  thereon,  time  when  essential ill.  360-361 

Varianoein, 1.    164,  ill.    319 

When  disregarded, i  164,166 

^Ut'^aCa  and  probata  must  correspond, i.    166 

For  forcible  entry  and  detainer .*.  11.    628 

Bequisites  of,  in  action  for  street  assessment, ii.    647 

For  taxes  and  taxation ii.    672 

Service  by  mall,  how  efEscted, ilL      14 

Statutes  how  pleaded  in, i.    244 

Averments  essential i.    247 

Foreign  Stotutes,  ! 1.    247 

Statute  of  Limitations i.    248,  ilL    376 

Compifttnts,  Forms  of^  On  accounts,  by  an  assignee, 1.    876 

By  carrier  against  consignor, i.    383 

'  Against  consignee, i.    384 

By  editor  for  services, 1.    884 

Xllegation  for  editing  book, i.    886 

For  a  general  balance  of  account, i.    880 

For  money  due  on  account, *. . . .  1.    378 

For  service  and  materials  fnmished, L.    386 

Allegation  for  tuition  bills U    387 

On  an  account  stated, L    376 

Upon  an  account  for  servicea, L    881 

By  an  architect i.    382 

Byabroker,     1.    883 

Assault  and  battery.    Against  corporation, iL       6 

CommonForm il.       1 

For  assault  and  false  imprisonment, it       8 

Fuller  form, ii.       0 

Shortform : 11.       4 

With  special  damages, 11.       6 

Assignees.    For  the  benefit  of  creditors L    262 

Of  aclalm 1.    264 

'Where  plaintlir  is  devisee, L    261 

Where  plaintiff  is  trustee, i.    260 

Associations.    Byof&cerof, 1.    266 

Oftenants  in  common t  L    264 

Awards.    On  an  award  of  arbitrators, i.    388 

Award  of  umpire,    L    898 

BaUees,  against  bailee,  common  form tL    109 
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Bailees  for  iiUniy  to  pledge 11.  Ill 

For  loss  of  pledge, U.  US 

For  negligence  and  failure  to  retmn  goods IL  114 

Against  hirer  ofchattels,  il.  US 

For  injury  to  horse, 11.  lift 

*                                For  driving  horse  on  different  Joarney, ii.  116 

Against  innkeeper,  for  loss  of  baggage, IL  UT 

For  loss  of  yosluLtaofA:,  IL  118 

Against  warehouseman,  for  neglect, IL  119 

For  refusal  to  deliver  goods,  IL  131 

Billa  of  exchange.    Foielgn  bills,  payee  against  aooeptor,  i.  M8 

Against  drawer L  SIT 

Inland  BlDs.    Acceptor  without  funds  against  drawer 1.  fitt 

Copartnership  firm  against  copartnership  firm,  L  653 

Assignee  of  a  bill  payable  out  of  a  particular  fond, 1.  663 

Drawer  against  aooeptor, L  549 

On  bills  payable  to  drawer's  order  not  negotiated, i.  551 

On  bill  returned  and  taken  up L  683 

First  indorsee  against  first  indorser, L  5M 

Against  drawer  and  indorser, i.  6G9 

Against  all  prior  parties, L  697 

•                      Indorsee  against  acceptor t  66^ 

Payee  against  acceptor L  669 

Acceptance  varying  as  to  time L  691 

Pleading  the  legal  effect, L  660 

Partners  against  partners, L  669 

Where  drawer  is  also  acoept(nr, i.  661 

Payee  against  drawer  for  non-acceptanoe^ L  654 

On  bm  payable  at  certaki  date» t  669 

Payee  against  drawer  and  acceptor, i.  693 

On  bill  accepted  for  honor, L  693 

Subsequent  indorsee  against  acceptor, i.  698 

Against  first  indorser, L  698 

Intennediate  indoraer, • L  669 

Last  indorser, L  699 

Prior  parties,  i.  970 

By  bank  in  its  corporate  name L  ffn 

Jtoeaoh  of  promise  of  marriage.  For  marriage  with  another L  988 

For  refusal  to  numry, L  989 

Builder's  contracts.    Against  a  builder  for  defective  workmanship, ....  L  990 

By  contractor  on  special  contract,  1.  934 

For  not  completing  building, 1.  930 

Gbarter  parties, i.  933 

Owner  against  freighter,  « L  983 

Charterer  against  owner,  1.  937 

Ship  owner  against  charterer,  1.  938 

Oheoks.   Against  bank  drawee  having  certified, ..  i L  679 

Indorsee  of  check  against  drawer,   L  574 

Indorsee  or  bearer  against  drawer  and  indorser, 1.  575 

Payee  against  drawer i.  988 

(Baim  and  delivery.    Common  form  of  complaint, ii.  304 

Cknnmoii  carriers.    Against  carrier,  for  breadi  of  duty, it  133 

For  failure  to  deUver 11.  134 

Loss  of  baggage, IL  138 

Loesof  goods, IL  137 

Ife^igence ii.  131 

Not  keeping  dry, il.  183 

On  special  contract, ii.  186 

Corporations.    Against  mtmldpal  corporation, L  383 

Aipdnst  director  of  insursnoe, i.  -396 

Against  stockholder  of i.  399,803 

Against  trustees  of,  for  ^egleci,  L  388 

For  an  accounting  agaiOBt  trostees  of, L 

By  a  county L 

By  a  foreign, 1. 

By  or agamst  a  domestic, L  3T3 

Formed  unde&act  in  relation  to  roads  and  hi^waara,  ..  L  S7T 

By  corporation  on  atock  assessments, L  378 

On  stock  subsoription L  388 

On  subscription  to  public  object, 1.  383 

OoBTenion.    Against  one  in  possession  innocently,  11.  300 

By  administrator  after  conversion, ii.  301 

By  assignee  after  conversion, 11.  196 

By  seller  against  fraudulent  buyer ii.  197 

Gommonform 11.  186 

Anotherform,  IL  194 

Fo^  conversion  of  a  bond, II.  368 
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Cowiilalntti  Vorms  «&  vol.  paob 

Oonrenicui  of  »  note,  ii.  197 

Tor  goods  wnm^raUy  taken,  U.  196 

Wrongtally  taken  firom  bailee, iL  196 

Ctorenanta.    Agaixist  inoombrancea,  L  648 

Deed  ezpreaaing  specific  Incombvanoe L  668 

7or  breach  of  qoiet  enjoyment,  1.  666 

Of  wairanty  of  title  to  real  property, i,  640 

Another  form, L  644 

By  aaaignee  of  grantee,. i.  646 

By  deyiaee  of  covenantee,  L  647 

Ety  helrB  of  ooyenantee i.  646 

Of  "warranty  as  to  quantity,  L  648 

On  conttnoing  covenant, , L  669 

On  covenant  against  nutoncea,     1.  666 

On  covenant  of  aeisin, L  664 

On  grantee's  covenant  to  baild,  L  666 

For  not  completing  building,  L  666 

On  covenant  to  repair  premiaea, i.  660 

For  not  repairing  premises, i.  663 

Oveditara'  suits.    Against  debtor  for  demands  due  him, ii.  871 

Against  debtor  and  ^is  trustee, ii.  874 

To  set  aside  transfer  of  assets, iL  876 

Against  heir  for  debt  of  ancestor, ii.  879 

Against  legatee  for  debt  of  decedent, ii.  882 

Against  next  of  kin  for  debt  of  ancestor, 11.  881 

Commencement  of  complaint,  ond  suing  for  all, IL  866 

Where  particular  class  is  concerned, ii.  867 

To  set  aalde  fraudulent  assignment, IL  868 

Upon  a  justice's  Judgment, U.  870 

DlMolution  of  copartnership,  assignment  by  partner,  ii.  889 

Bankruptcy  of  partner,   ii.  892 

By  creditor  jko  dissolve  oorporation, ii.  897 

Oommonform,  ii.  868 

Death  of  partner,  action  I7  administrator,  U.  394 

Ezpimtion  of  copartnersnip,  11.  390 

Misappropriation  of  funds, ii.  898 

Divoroe,  for  adultetv, iL  899 

Conviction  for  crime,  11.  407 

Desertion,  ii.  406 

.  Sxtreme  cruelty 11.  408 

Fraud,  iL  412 

Habitual  dmnkanneas, ii.  418 

Lunacy IL  414 

Physical  incapacity iL  416 

WUlful  neglect, 11.  416 

Ejectment,  b7  the  tenant, iL  346 

By  widow  for  dower, 11.  248 

Form  alleging  title  in  fee ii.  211 

Alleging  tttle  by  descent IL  286 

Bynpssession IL  286 

Prior  possession, 11.  243 

Fonn  under  Or^n  code, iL  247 

When  damagea,  etc.,  are  claimed, ii.  284 

Bmployment,  for  breach  of  contract  to  employ, 1.  667 

Where  employment  never  took  place, 1.  669 

For  breach  of  contract  to  manutecture  goods, i.  672 

On  promise  to  manufacture 1.  674 

Refusing  to  accept  manufiustured  goods, 1.  678 

For  breach  of  contract  to  serve,    1.  669 

By  master  ag^nst  father  of  apprentice,  ....^ 1.  671 

]^  apprentice  against  master, i.  672 

Bxecntors,  administrators  and  trustees,  L  803 

Against  an  administrator, 1.  811 

By  an  administrator 1.  806 

^  an  executor,- L  808 

^  Commencement  of  complaint L  811 

Sxpvess  promisea,  for  purchase  money  of  lands  conveyed 1.  400 

In  oonsidBration  of  precedent  debt, L  898 

Upon  compromise  of  action, i.  886 

Promise  to  pay  money, 1.  897 

Promise  to  pay  for  surrender  of  lease, : L  889 

Ftfse  imprisonment,  common  form, il.  10 

Another  form,    11.  12 

Foroible  entry  and  detainer.    Fozolble  entry  and  unlawful  detainer,  ...  ii.  606 

Ftvoible  entry  and  forcible  detainer, il.  020 

Holding  over  after  rent  due, 11.  626 

Aflsr  explzation  of  term ii.  627 
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CamplaiiftU,  Vomamot,  tol.  paob 

Unlftwfnl  entry  and  forcible  detainer, 11.   521 

FoveokwiirB  of  mortgages  and  liens.    By  contractor,  for  materiala,    ....    tL    978 

Snb-oontractor  against  contractor  for  labor, IL    38D 

Bjaleseee il.    273 

For  foreclosure  of  mechuiic's  liens,  iL   S7S 

For  foreclosore  of  mortgage, ..« U.    390 

Another  form IL    96S 

For  redemption  of  real  property 11.   2T0 

To  foredoee  chattel  mortgage, iL 

Vendor  against  purchaser  to  enforce  lien, ii. 

Vendor  against  purchaser  and  grantee  to  enforce  lien 11 

Fraud,  against boyer  for  procuring  property  by  ftead,..f 11.    431 

Against  directors  of  corporation  for  misrepresentatloBSy. .? IL    430 

Against  seller  of  chattelB  for  fteud, 11.    442 

For  resciassion  of  contract  for  fraud, IL    il7 

To  correct  an  account U.    432 

To  reform  a  conTeyanoe, IL    430 

To  set  aside  ft»udulent  Judgment IL   446 

Against  fraudulent  purchaser, IL    4S5 

For  procuring  fraudulent  credit, iL    437 

For  fraudulent  delivery IL    445 

Goods  sold  and  delivered L    403 

By  assignee  for  price  of  stock  and  good*wiIl, 1.    400 

For  goods  sold  at  a  fixed  price, L    400 

For  goods  delivered  to  third  party  at  fixed  price, L    411 

For  goods  sold  but  not  delivered,  price  fixed, L    413 

On  account i.    408 

Price  being  agreed  upon L    410 

The  same  at  a  reasonable  price L    407 

Specified  price  and  credit L    408 

The  same,  reasonable  price, L    413 

llie  same,  short  form, L    40S 

Ouaranties.    Against  guarantor  of  mortgage  to  reooter  deficiency, L    418 

On  a  guaranty  of  a  precedent  debt, L    431 

Against  principal  and  sureties  on  contract L    418 

Against  sureties  for  payment  of  rent, 1.    433 

Agreement  to  be  answerable  for  goods  sold, 1.    416 

Husband  and  wife L    317 

Against  husband  for  necessaries  ftimlshed 1.   31T 

Against  husband  and  wife  for  goods  sold, L    318 

Against  a  married  woman,  1.    326 

Against  a  married  woman  as  sole  trader, L    337 

The  same  on  contract  generally 1.    338 

By  a  married  woman, L    333 

Indemnity.    Against  sureties. i.    6T0 

By  retiring  partner  on  promise  of  indemnity L    676 

On  agreement  of  indemnity,  to  plaintifi; L    686 

8ub>tenant  against  lessor, L    683 

Surety  against  principal, L    683 

Infants,    ^aninfant, ^. i.    399 

Injunction.    Against  purchaser  restraining  sale  of  goodi ii.    460 

For  restoration  of  property  thrtetened  with  destruction, IL    453 

Waste  and  ininry IL    453 

Waste  and  damages, il.    458 

To  restrain  negotiation  or  bill, IL    47D 

To  restrain  use  of  trade  mark, IL    461 

Insane  persons.    Against  guardian  of,  1.   334 

By  guardian  of,  .. .% L    333 

Insurance.    By  insured  on  agreement,  policy  not  delivered, 1.    438 

On  accidental  insuiance—msured  against  insurer, I.   434 

On  marine  insurance— on  an  open  policy, L    436 

For  a  partial  loss  and  contribution, L    444 

On  cargo  lost  by  fire — ^valued  policy, i.   440 

On  freight— valued  policy, L    443 

On  fire  pollcy--by  the  insured, L    4M 

The  same,  where  plaintiff  purchased  after  insoranoe.  . .  i.    437 

Another  form L    427 

On  life  policy— by  executor, i.    481 

By  a  wife,  partner,  or  creditor  of  insured, L    432 

By  assignee  in  trust  for  Wilis  of  insured, L    433 

Interpleader.    Complaint  for, U.    471 

Judgments.    General  form, L    446 

Judgment  by  leave  of  court, L    448 

The  same,  by  an  asdgnee, L    440 

On  forei^  Judgment  of  a  superior  court, L    400 

Of  inferior  court, L 

By  seller  sffsinst  imrchaaer L 
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CoiBvlAlntiy  Pomis  citi                                                                             tol.  paob 

LlftbUitiM  under  stetnte.   Peiulties  undte  the  statate,  general  totm, .  ^  i.  454 

Against  witneae  for  disobeying  subpoena* i.  462 

For  selling  liquor  without  license, .  L  461 

For  Tiolatlon  of  ordinance  of  supervisors, i.  468 

Libel  and  slandev.    For  libel.    By  an  attorney  at  law, U.  37 

By  a  physician ^ ii.  28 

By  signs, .•. ii.  33 

For  accusing  plaintiff  of  perjury, 11.  30 

For  charge  of  crime,  woras  not  libelous, IL  80 

For  charge  of  di^onesty, 11.  39 

For  composing  a  libel, 11.  31 

words  libelous,  p<r  te, IL  18 

For  words  not  directly  accusing  plaintiff  of  larceny, ii  83 

Words  not  libelous,  p«r  te, 11.  "Hi 

For  dander.    Averments  of  special  inducements, 11.  49 

Several  causes  of  action 11.  47 

Words  actionable,  Mf  te, 11.  88 

In  foreign  language, 11.  40 

Words  not  actionable 11.  41 

Charging  criminal  offense, 11.  *  45 

Charging  perjury 11.  48 

Respecting  plaintiff's  trade, 11.  43 

Malicious  prosecution,  common  form, 11.  60 

Fculer  form 11.  56 

For  malicious  arrest, ii.  63 

For  procuring  plaintiff  to  be  indicted IL  67 

For  obtaining  Indictment  noU«  jmoieoui  entered 11.  68 

Where  Judgment  of  acquittal  was  rendered ii.  61 

Hcmey  had  and  received,  Against  attorney  with  demand,  1.  468 

The  same,  another  form i.  470 

Against  broker  for  proceeds  of  note, 1.  476 

Against  factor  for  credit  sale,  1.  474 

Commonform 1.  464 

For  money  received  through  mistalce,  1.  471 

Price  of  goods  sold  by  factor, 1.  473 

If oney  lent  by  assignee  of  lender  against  borrower, i.  460 

.  Lender  sjninst  borrower,   1.  476 

The  same,  no  time  for  payment  mentioned,  i.  478 

Partners  against  partners 1.  480 

Uonoy  paid.  Against  carrier  to  recover  freight  money  paid  in  excess, ...  1.  498 

On  ftllure  of  carriage,  1.  494 

By  broker  for  money  advanced  to-principal i.  486 

^  surety  against  principal 1.  496 

For  repMrment  of  money  paid,  L  484 

Tothirdparty 1.  481 

To  be  repaid  on  demand, i.  483 

Of  advances  on  services, 1,  497 

Of  deposit  on  purchase i.  486 

Of  tax,  landlord  against  tenant, 1.  492 

To  recover  back  a  wager, L  490 

KegUgence  against  agent  for  not  using  dlHgwn<\| 11.  138 

For  carelessness, 11.  140 

For  not  forwarding; U.  143 

For  selling  for  bad  bin,  11.  143 

Against  attorney  for  negUgenoe  in  prosecution 11.  144 

In  defense 11.  146 

In  examining  title,   U,  147 

Against  auctioneer  for  underselling, 11.  141 

Selling  on  credit,  11.  143 

Not  accounting,  U.  142 

Against  contractor  for  leaving  street  insecure, 11.  148 

Against  mechanic  for  not  using  care  in  repairing 11  164 

For  not  returning  property  repaired. .'.  11.  164 

Against  municipal  corporation  for  damage  done  by  mob^   11.  140 

Against  railroad  for  killing  cattle, IL  151 

For  kindling  fire  where  property  was  burned,  U.  156 

For  chasing  plaintiff's  cattle, 11.  156 

Fcnr  flowing  water  on  plaintiff's  premises,   IL  159 

Negligence  by  mill  owners, IL  160 

For  keeping  dog  accustomed  to  bite IL  166 

For  shooting  plalntifTs  dog, 11.  .  158 

For  undermining  plaintiff's  land iL  162 

Undermining  plaintliTs  building, 11.  163 

For  untying  plaintiff's  boat, U.  158 

Nuisances,  for  abatement  of  a  nuisance, 11.  290 

For  backing  up  water,  11.  813 

For  oontinnaaoe  of  a  nuisance, 11.  399 
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ComplalnU,  Formi  o£  woL.  kaob 

For  divertisgirBtearftamqiurtB  mill, ii.  an 

•                            FlonrmiU, li.  W 

Sftwmfll, if.  UO 

For  erecting  ft  nulMuice,  IL  189 

Forereotlxigftdam li.  Ul 

For  obstmoting  a  Wftj, iL  900 

Partners*  AgAlnBt  partnerB,  avenlxig  partnefTBhip L  910 

By  a  Burvlylng  partner,  *L  SIS 

litle  and  oommenconent  of  complaint  by,  i.  8ST 

Partition.    By  a  tenant  in  common, -.  il.  80 

For  iNfftition  of  real  property, U.  818 

Personal  li^nxy  by  negligence.    Against  common  carriers, iL  87* 

Bailroad  company U.  70 

For  ronidng  off  track* U.  79 

For  omitting  to  give  si^^isl, ii.  73 

Against  mnnicipal  corporation t U.  87 

Injuries  caused  by  mbblsh  in  street, IL  91 

By  open  hatchway, ii.  99 

Another  form, IL  98 

Against  physician  for  maltreatment, 11.  96 

Burgeon  for  malpractice ii.  97 

Executor  against  railroad  company  for  injuries  causing  de^h, . .  IL  88 

For  bite  of  a  vicious  dog, IL  94 

For  injuries  by  collision  ofVehide, II.  66 

For  injuries  to  engineer  by  collisicm, ii.  77 

By  condemned  locomotive, ii.  80 

For  injury  b9^  steamboat  explosion IL  76 

Public  ofBoers.    Action  l^  or  against, 1.  SM 

By  sheriff  suing  in  attachment L  845 

Against  sheriff  for  an  escape, 1.  886 

For  a  false  return, L  888 

For  not  executing  process, '. L  847 

For  neglect, 1.  949 

For  not  paying  moneys, L  881 

For  seizing  a  vessel, 1.  966 

Promissory  notes.    Against  maker  and  guarantor 1.  619 

By  assignee,  note  transferred  without  indorsemeait L  611 

Indorser  of  note  having  paid  part, L  679 

Treasurer  of  unincorporated  company i.  616 

First  indorsee  against  first  Indorser i.  689 

Against  maker L  697 

AgaiQst  maker  and  indorser 1.  60i 

Indorsee  against  maker,  note  drawn  to  mskei's  order, 1.  007 

Joint  maker 4>f  note  sgainst  the  othor, ,.:  L  S78 

Blaker  of  accommodation  note  having  paid  it, ^ 1.  677 

On  a  note  signed  by  an  sgont, i.  600 

On  a  note  made  by  partners, 1.  091 

Form  averring  partnenddp 1.  099 

On  a  note  payable  on  a  contingency, 1.  6U 

Payable  In  (diatt^ i.  617 

On  several  notes  given  as  securily, L  tt9 

On  note  wrongly  dated, ^ L  998 

Payee  against  maker L  680 

Domestic  coxporation  agdnst  foieign  oooporatian, i.  094 

On  two  notes  one  being  partly  paid, i. 

Againstmaker  and  indorser, L 

Against  surviving  maker, i. 

Subsequent  Indorsee  agatost  all  prior  parties, L  610 

Agsinst  first  indorser, L  609 

Immediate  indorser L  610 

Intermediate  indorser, i. 

Maker, L 

Quieting  title.    For  determination  of  claims, II. 

Anotherform IL  Sll 

Another  form, tt.  919 

To  remove  a  mortgage, IL  900 

Beceivers.    By  a  receiver  appointed  pending  litigation, L  860 

Appointed  in  supplementary  prooeedingi^ L  985 

Proceedings  at  length, L  886 

By  receiver  of  dissolved  corporations, L  989 

By  receiver  of  insurance  company ,    ^...  L  370 

Sale  and  deliveiy  of  chattels.    Buyer  against  sdleir L  TOO 

Against  seller  of  stock, 1.  711 

AUegatton  of  part  payment, L  710 

For  not  delivecing, L  706 

By>nauufacturer  for  goods,  made, L  709 

By  purchaser  of  good  will  fbr  breach  of  paramiMb L  106 
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ComiilalaU,  Fermi  of.  vol..  paok 

For  defldenoy  on  re-8ide, 1.  700 

For  not  giving  security 1.  609 

For  not  returning  goodB, 1.  698 

On  oontract  by  broker, i.  696 

On  promise  to  pay  by  bill,? 1.  697 

Sato  of  real  property.    Purchaaer  against  vendor, 1.  7IQ 

For  damage, i.  715 

Vendor  agaf nat  pnrchaser, i.  717 

For  not  fulfilling  agreement, t  718 

On  contract f.  731 

Vendor  against  executor, ]',     j]  730 

Servloea,  work,  and  labor.    By  advertising  agents  for  lervlcos,  etc.,  . '.       i.  609 

By  an  attorney  for  services  and  disburaementa, 1.  606 

By  carriera  for  freight, : i.  604 

For  passage  money, \[[  i]  604 

3y  parent  for  services  of  son, .' .'     1.  606 

For  services  at  fixed  price, 1.  606 

By  publiaher  for  advertising f[  609 

For  services  at  fixed  price, j,  499 

At  a  reasonaMe  price, .'.".'     JJ  602 

For  services  and  materials  at  a  reasonable  prloe, 1.  606 

For  stabling  horses. 1 i.  610 

Special  contract  fulfilled [,'     {  610 

By  assignee,    [,]][  l]  611 

Several  causes  of  action  united  under  the  money  counts. i.  628 

Slander  of  title.    Oommon  form, .'*  j£  166 

Specific  performance.    On  exchange  of  property, '.!...'.  11  401 

Purchaser  against  vendor .".*.'.*  ji*  472 

Bhortform, */,*  u]  476 

Whore  money  lay  idle, U.  409 

Vendor  against  purchaser, jj]  492 

Street  assessment,  common  form, !!.'...!!  ii*  634 

Taxes  and  assessment.    For  non-payment  of  license, !.!!..!.!  ii!  602 

On  personal  property, ],*'.  jj'.  601 

Stateandcounty  tax,  known  owners, *.'.*.'...'.'  Ii!  664 

Unknown  owners,  ! ! !  u!  666 

For  cutting  and  converting  timber, ! ! . !  u!  175 

For  malicious  injury, ' "  *  u*  153 

''^<^  Poverty,              !.*!!!!!!  ii".  180 

For  damages  for  injuring  troea, il.  174 

For  injuring  house  and  goods, ...^ u!  131 

For  treading  down  grain, ".'.*.*.*.!!!  ii!  178 

For  trespass  on  chattels, !.!!!..  ii'  180 

Undertakings  and  bonds.    On  arbitration,  bond  refusal  to  comply,* . '.  i*.  743 

On  bond  for  accounting  of  agent, ."  |'  743 

For  fidelity  at  clerk !..!!!!!!!!  l!  744 

On  official  bond, l!  743 

On nndertaklnffs  given  in  actions, !!!.'!!*.*.  i  722 

Condition  only  set  forth ..*.*.^!!  i'  740 

For  costs  of  appeal, !..'  1!  735 

On  arrest, j.  727 

On  attachment, !'  1.  731 

On  release  fkrom  arrest j!  7J3 

To  procure  discharge  of  attachment, !.'.!  i!  733 

Given  in  claim  and  delivery, l!  733 

In  injunction,  !  l!  733 

Oae  and  occupation,    Against  assign'ee  of  lessee, i.  617 

Assignee  of  devisee  against  assignee  of  lessee, i!  620 

For  hire  of  personal  property, i,  626 

Of  piano  forte  with  dama^res  for  not  retimiing i'.  625 

Of  furniture,  etc.,  with  damages  for  ill  use i.  626 

For  lodging  and  board i  324 

For  rent  reserved  in  lease,  *.!!*.     {  5J4 

Deficiency  after  re-entry !!!     1!  516 

For  use  and  occupation  of  pasture, f*  621 

On  implied  oontract !!.'.!'.     1*  622 

Orantee  of  reversion  against  leasee, l"  618 

On  eniresa  contract,  i!  ^23 

Urazpatlon  of  office.    By  attorney-general  against  elective  officer,  ..'.!!!  ii'  4M 

Appointed  officer, U*  604 

To  dissolve  a  corporation,  h*  kah 

Violation  of  personal  rights, .'.V.V.  JJ;  ^1 

Against  officers  of  election,  f6r  refusal  to  receive  vote,  ....*!!'.'.*  ii  og 

For  criminal  conversation y'  «« 

For  enticing  away  plalntUTa  wife, .'!!*.*."  it  100 

For  debauching  daughter, «  JJl 

For aednciion of plalntlfTs daughter, !.!!!!!!!!!  ii!  104 
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Oomplalnt%  Forms  of.  yol. 

For  refoBfng  pMsengen  privilege  to  ride  in  car IL  105 

Warranty  of  chattels, i.  75S 

Ofajodgment, L  70 

Of  a  note t  T80 

Ofquality L  T65 

Ofsomidnesflk L  758 

Oftltleto, L  70 

Waste.    For  waste  by  devisee, IL  363 

Bylesaee 11.  3S3 

By  porchaser  at  BherifTs  sale iL  361 

By  redemptioner, iL  SSS 

By  reversioner, M.  863 

Written  instnunents.    Against  maker, i.  537 

By  a  surviving  obligee  on  Joint  bond, 1.  64B 

On  a  bond  for  payment  of  money, L  54i 

Pleading  it  according  to  its  legal  effect, L  646 

Compllanoe,  With  provision  of  bankruptcy  act,  a  question  of  law ilL  391 

Composition  Deed,  May  be  specially  pleaded  in  answer, ^ U.  708 

Compromise.    Oomplaint  in  action  upon  a  compromise, i.  396 

Special  plea  of,  in  answer, 11.  709 

See  OfTEB  TO  GOMPBOMISB, Hi.  845 

Computation  of  Tlnae,  In  practice,  when  act  is  to  be  done, ill  277 

Conelasion,  Ofaf&davits, ^ L  183 

Of  complaint, L  176 

Of  replication  to  defense, ill.  360 

Conelnsions  of  lia^r.    Enumeration  of , i.  129 

In  pleadings  are  mere  surplusage, 1.  Itf 

Must  not  be  stated  in  pleadings, L  128 

Need  not  be  denied  in  answer iL    660, 813 

€k»neiarrent  Acts.    Allegation  of  performance  of L  1133 

On  an  award L  939 

In  actions  by  carriers  for  freight L  494 

Conenrrent  Jurisdiction.  Oonsidered i.    17,    43 

Coneurrent  If efrliflpenoo,  in  action  for  damages  for  injuries.    See  NEOUOXiroB    IL  875 

Condemnation  of  Land.    Injunction  in  proceedings  on iii.  333 

Conditional  ]>e«d.    Defense  of  in  answer 11.  933 

Conditional  Sale.    Of  personal  property,  title  reserved  undor , iL  949 

Conditional  Guaranty.    Liability  of  guarantor.    See  GnxBAKTT L  414 

CondiUons  in  Mortf^afire,  Effect  of  IL  354 

Conditions  in  Policy.    Effect  of  in  answer  to  complaint 11.  787 

Conditions  Precedent.    Excuse  for  non-i>erformance  of L  333 

Howalleged L  229 

In  actions  on  ui  award 1.  389 

On  builders' contract i.  638 

Onoontracts L  601 

Onoov^iants L  650 

On  eiq;>ress  promises L  898 

Onguaranty 1.  414 

On  indemnity L  676 

On  promissory  notes.  ..'. 1.  616 

On  specific  performance IL  476 

On  sale  and  delivery 1.  706 

Objections  to  want  of  performance  of  must  be  specially  set  up . .    IL  687 

Statute  requirements  of L  386 

Condonation  in  Divorce,  Deflnitionof ii.    403|  407 

Conduct  of  Jury.    After  charge  of  court    SeeJuBV ilL  463 

Ckmdnct  of  tlie  TriaL    Byreferees.   SeeRsniacNOE UL  483 

Confession  of  Jnd£fn&ent.    A  special  proceeding 1.  8 

Application  to  set  aside iiL  899 

Effect  of  by  joint  debtor IiL  828 

Entering  when  mjolned ill.  237 

Injunction  to  restrain IiL  226 

On  an  award ill. 

Proceedings  by  judgment,  creditor  on L    447    iiL 

On  confei^on  of  sevoral  fraudulent  judgments iii. 

Reference  in  what  questions  are  submitted iiL  47T 

Statement  in  motion  for  injunction  > UL 


Statement  on  confession  of  judgment,  form  of iiL    820,837 


Insufficiency  of.... I ilL 

Sufficiency  of ilL  837, 

On  a  promissory  note ilL 

When  void Hi.  «39 

When  may  be  collaterally  attacked UL  897 

€>»nflrmatlon  of  Surveys.    Who  bound  by U.  334 

Conflict  of  Bvidenco,  Eule  of  in  determination  on  appeal iU.  74 

€3oniiict  of  IjaMTB.    On  assignment  of  insurance  poUcy L  432 

In  attachment  salts iU.  166 
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Conlllet  of  Ijai^c  vol.  paob 

In  action  for  Injory  resQlting  in  death U.     U 

Oo^liinetiTe  Denials,  are  bod ii.  656,781 

Effect  of  in  anfl'wer  on  ejectment iL    915 

See  Dkhials. 

Conaansruinlty.    Ground  for  lemoyal  of  cause lii.     69 

Cdnsecutlve  Poflaeaaton,  Under  the  same  title  is  the  same  poasession IL    928 

See  FOflBE88XOK. 

Consenti    Judgment  or  orders  entered  by  are  not  appealable. iiL  635,  790 

Consideration,  Allegation  and  averment  of,  Iui»t4onB  on  'written  instuments,  . .  L    688 

Marriage,  a  sufficient  in  action  for  breach  of  promise L    686 

Need  not  be  pleaded  in  actions  on  guaranty,  1.    414 

In  actions  on  promissory  notes i.  356,580 

When  it  must  be  set  out i.    661 

Consent,  Of  parties  in  divorce  will  not  authorize ii.    494 

Statement  of,  when  essential,  on  note  payable  in  chattels 1.    617 

Stay  of  proceedings,  a  sufficient  consideration  for  undertaking  an  appeal,  ilL    671 

Bulncient  statement  of,  in  actions  on L    996 

Bills  of  exchange,  1.    5,  60,  679 

On  express  promises, 1.    894 

On  purAase  of  land 1.   J894 

Onguaruity L    499 

Against  husband  and  wife 1.  890,896 

On  promise  to  compromise,  1.    897 

On  specific  perf  (»mance, 11    499 

On  updertaUngs, i.    798,734,786,745,848 

To  third  person  gives  right  of  action,  L    896 

Sufficient  to  support  a  new  promise, i.    401 

To  support  action  on  prominory  note,   L    698 

Variance  in  statement  of ,  its  ^ect .' i.    166 

Void,  when  a  gambling  debt. i.    679 

What  necessary  to  prove  ftaud  ii.    498 

Consisrnor  and  Consijrn««^  Actions  againiit,  for  freight, .1.  888,884 

Consolidation  of  Actions,  Court  may  order,  ill.    977 

Conspiracy,  Averments  in  action  for, ii.     61 

What  constitutes ii.     61 

Construction  of  answer  of  statute  of  limitations ii.    741 

Of  articles  of  copartnership..... it    951 

Of  avermenta  in  pleading  of  foreclosure, Ii.     76 

Of  instruments  of  statutes 1.  489,  638 

Of  pleadings L    153 

Must  be  liberally  construed 1.    154 

Substantial  justioe  defined 1.    164 

Of  revenue  laws 11.    578 

Of  statute  in  action  of  forcible  entry  and  detainer iL    609 

In  action  for  street  assessment ii.    548 

OonstituUonalltyof it    548 

Of  terms  of  written  notice ilL    278 

Of  verified  pleading L    166 

Allegations  how  construed L    158 

Averments  taken  as  true > L    156 

Bule  of  conn truetlon 1.    166 

Doubtful  language 1.    167 

Two  intendments 1.    167 

Words,  how  construed i.    154 

In  actions  for  libel  and  Blander it    23,  84^  48 

Ckinstmeti're  I>eliTerir.    How  averred  in  sale  and  dellveiry i    691 

CkinstmctiTe  Notice  of  pendenoy  of  suit 11.     48 

See  JJB  PSMBEMS  NOTICB. 

ConstmctiTe  Possession,  Bights  under  In  action  of  ejectments 11.  919 

Bee  PoasusiOH. 

Contentpt  of  Court,  Arrest  for, 1.  367 

Committment,  what  imports, 1.  356 

Form  of,  for  disrespectful  language, lU.  881 

For  refusal  to  testify, iU.  838 

Disobedience  of  witness ill.  889 

What  commitment  should  state ilL  889, 839 

Definition  of, IIL  880 

Disobedience  of  process,  when  not  a  contempt, ilL  883 

Soof  liLhmctlon, IIL  964 

In  collecting  money  before  service  of, ill.  991 

Disobedience  of  order  of  referee,  now  punished, ilL  811 

Evidence  of ill.  888 

Jurisdiction  in  proceedings  for. ill.  884 

Order  of  Court  thereon ill.  635 

Appealable ilL  886^841 

Service  of ill. 

Ptoosedings  in  cases  for lH. 
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^    Contempt  at  Court.  tol.  paqb 

Are  special L  6 

In  supplemenUry  proceedingB iU.  83T 

On  non-oompUuice  with  writ  of  memdanuu ilL  8M 

On  re-entry  on  lands lU.  836 

On  ref  asal  to  pay  money UL  83S 

Undertakiog  for  appearance iii.  83T 

What  are  deemed  contempts IIL  8S7 

Violation  of  injanction  when  not  a  contempt UL  833 

Contoatea  Eleotlona,  Arc  special  cases 1.  9 

Appeals  lie  to  snpreme  court iii.  708 

Conttni^ent  Interests,  may  be  assigned 1.  57 

How  levied  uid  sold  nnder  execution iii.  786 

Continuance.    Affldaylt  for ill.  409 

Insufficient  statement  in..' iii.  413 

What  it  must  stole iU.  410 

Costs,  are  terms  imposed  on  granting....- ill.  413 

Discretion  of  court  in  granting ill.  408 

When  it  will  be  refused iii.  411 

Oiounds  for,  or  trial  of  cause ill.  408,  41S 

Insuffloient  grounds  for f! iii.  413 

In  election  cases iiL  413 

Notice  of  motions  for iii.  340,  343 

On  consent  by  written  stipulations  of  parties iiL  413 

Of  cause  and  substitution  of  party iiL  333-338 

AffldavltfOT , IiL  341 

On  death  of  party UL  337 

Order  of  court  in iU.  388 

Petmonfor iU.  339 

Practice UL  338 

On  marriage  of  party iU.  335 

On  transfer  of  interest UL  334 

Form  of  petition  for IU.  833 

Of  obstruction,  ground  for  action  for  nuisances  IL  350 

Of  ownership  when  presumed i.  155 

Order  for  continuance IIL  340 

Preyenting  a  continuance iU.  414 

Waiver  of  right  to IiL  414 

Contraetof  Ayent,  Whenfteudulent  ^ iL  430 

Contractof  Sale,  Essential  steps  in  action  for  fraud  iL  490 

Contraetor,  Complaint  against  for  leaving  street  insecure, IL  148 

Street  Contractor.    LiablUtyof U.  90 

See  Bbspondkat  Supxbiob. 

Btbeet  ASSXaSMXMT. 

Contracta,  Answers  in  actions  on  breach  of iL  833-848 

See  Amswkbs,  Fobms  of. 

Breach  of  must  bo  clearly  alleged  in  complaint L  337 

Cause  of  action  for,  may  be  asdgncd L  IB 

Complainta  in  actions  on  breach  of L  824-760 

See  CoMPLAisTs,  Fonxs  or. 

Construction,  validity  and  meaning  of,  are  questions  of  law, UL  301 

Elements  of ,  in  specific  performance, iL  477 

Express  or  implied,  may  be  united, L  630 

Findings  in  actions  on, UL  436 

Gold  coin  Judgment  on, iU.  619 

Jurisdiction  of  state  courts  over, L  19 

Of  foreign  oontraots, L  19 

May  be  assigned L  68 

Of  corporations,  how  declared  upon, i.  373 

Of  municipal  cori>orationB,  how  pleaded, i.  384 

Of  partners,  what  may  be  united  in, L  631 

Parties  defendant  in  Joint  and  several  contracts L  117 

On  different  oontracto - L  118 

Should  be  clearly  8ho:wn  in  complaint, L  321,233 

Special  damages  for  breach  must  be  averred, L  337 

"V^en  specific  performance  will  be  enforced IL  493 

Whether  a  contract  was  made  is  a  question  of  fact fU.  396 

Contract  ultra  Tlrea,  When  action  lies  for  U.  441 

Contradictory^  Statements,  In  evid^ioe  how  Impeached iU.  460 

See  WrrHBss. 

Contrary  to  I«a^ir,  A  legal  conclusion, i.  139 

Contribution,  On  general  average  on  insurance L  444 

When  payment  must  be  compulsory  to  entitle  party  to, i.  579 

Control  and  Management,  A  legal  conclusion L  139 

Convenience  of  Wltnessea,  A  ground  for  motion  for  new  trial, UL    65, 74 

Conversion,  Answers  in  action  for, iL  896-900 

See  Amswkbs,  Fobms  or. 

By  agent  what  ooBStttates,  See  OoMPLAoras,  FcttMB  ov. IL  186 
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Ck»nTe>«lon.  vol.  paos 

Cause  of  action  for,  assignable i.      S9 

Definition  of  action  for, il.    183 

What  constitutes U.    184 

Demand,  when  essential,  ii.    185,186,202 

Offer  to  restore,  elfect  of, ii.    188 

Of  assignee, U.    199 

Election  of  remedy  on, iL    187 

Findings  in  actions  on,  effect  of, : ilL    426 

Gist  of  the  action .-...  U.    187 

Wrongful  intent  not  essential IL    187 

Sof&cient  allegation  of,  in  complaint, ii.    186 

Ownership  must  bo  shown, iL  188, 202 

PoBsession  must  be  shown, '. ii.    192 

Schedule  of  numerous  articles * ii.    194 

Value  need  not  bo  shown, U.    193 

Conveyanee,  Fending  suit,  effect  of  in  ejectment  iL    212 

Charge  to  jury  in  action  for, liL    460 

^             Complaints  in  actions  for, ii.  183-203 

^                          Allegation  against  fraudulent  buyer  and  his  transferee,  form  of,  iL    195 

Bank-n6te8,  how  described  in ii.    197 

Bond  or  written  instrument U.    203 

Complaint  by  assignro ii.  199-200 

Conversion -before  assignment, ii.    199 

Essential  averments, 11.    202 

.        See  COMPI.AIKT8,  FOBMB  OF. 

Grounds  of  demurrer  in  action  for, ii.    627 

Implies  a  wrongful  conversion, 1.    166 

.                   Instructions  in  actions  for lU.    460 

Measure  of  recovery  in, ii    168 

Double  damages  may  be  demanded, iL    202 

Parties  in  interest  should  all  join, '. IL    187 

Parties  defendant  in '. ii.    igp 

Power  of  owner  after  conversion, ii.    199 

Beplication  in  action,  departure  in  pleading, Hi.    378 

Time,  mode,  and  damages  in,  are  questions  of  fact, iii.    396 

'  When  defendant  liable  for  arrest ilL    105 

Who  may  sue  for, U.    189,  199,  201 

Who  liablo^p  action  for, 11.    198 

Co-partneral&lp,  Averment  of  essential  in  complaint, 1.    203 

See  Pabtnebsbip. 

Copy.    Of  bill  of  exchange,  action  upon L    557 

Of  map  in  trax^ript  on  appeal, lU.    705 

Of  promissory  note  set  out,  la  sufficient, 1.    581 

Copyrif  lit.    Action  for  penalty  for  violation  of L    456 

Issuance  of  injunction  in  action ili.    242 

Corporate  Anthority.    Proceedings  under  are  special i.       8 

Corpoxatlons.    Action  may  be  maintained  by  foreign  and  domestic L    270 

For  nuisance  when  it  lies ii.    291 

Actionfor  -..  IL    884 

Action  how  entitled i.  173,  272 

Must  sue  and  be  sued  in  corporate  name i.    173,  273,  283 

Misnomer  of 1.    276 

Members  of,  as  parties L    275 

Officer  of,  may  maintain L  271,272 

May  verify  pleadings L  195,199 

Religious  corporations  may  sue i.    281 

To  recover  money  from  officer L    460 

Are  amenable  to  local  laws i.    270 

Are  deemed  persons L    174,271,276 

Assignments  by i.  279,  281 

Stock  of  how  assigned i.    257 

Cause  of  action,  how  alleged i.    272 

Character  and  capacity  must  be  alleged i.    202,  203,  268,  281,  284 

Averments  of  incorporation L    270,  275,  284 

Sufficient  allegation  of L  257,  276 

When  not  essential 1.    274 

Contracts  of  how  pleaded i.    273 

Debt  of ,  how  averred i.    290 

Deed  of,  how  averred L    273 

Essential  avermsats  in  on  builder's  contract i.    626 

Jurisdictional  facts  to  be  stated *  i.    275 

Power  of ,  need  not  be  set  forth i.    276 

Promise  of  how  pleaded L    376 

Complaints  in  actions  by  and  against 1.  260-283 

See  CoKPLAXNTs,  FoBBCs  or. 

Directors  of,  when  liable L  273,  277 

Form  of  action  against 1.    298 
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Covpovatlons*  vol. 

Domestic  corpontitm,  what  is i. 

Foreign  coriyrationozlsteDce  of i.    STO,  STl 

Irjanction,  when  granted  to  Baiq;>end  opention  of ill.    219 

Pririlegesof t L    2W 

Liability  of  consolidated  corporations 11.    7ffl 

Location  and  residence  of L    48,  270,  2T1 

Besidence  of  railroad  tibiporation 1.      4d 

Hay  be  enjoined L    975 

Hay  be  sued  for  libel  and  slander 1.    276    ii.    14 

For  false  imprisonment 11.      10 

For  malicious  prosecution 1.    376    IL      fiS 

Not  liable  to  attachment UL    136 

Personal  liability  of  corporators L    SOO 

Of  agents  and  oiAcers 1.    271 

On  matters  of  accounts L    378 

Religious  are  subject  to  fluifidaiitttf ill.    906 

Bighttoact 1.    276.  279 

SerHce  of  attachment,  how  made  on ill    153 

Of  summons  upon,  how  made  ill.  0  8 

See  HuNiciPAL  Gobfora.tioms,  Bailboad  CoMPAHaa. 

0«»rpormtloB Stock.    Howassigned i.    257 

Complaint  in  action  for 1.    539 

Carreeting  "Proccedlnga,    To  correct  fictitious  names  in  pleadings ill.    828 

CosU.         Allowance  of,  ^en  discretionary UL    648,660 

Are  part  of  Judgment. 111.    640 

Complaint  in  action  on  undertaking  for i.  722,  731 

Form  no  part  of  matter  in  dispute ill,    660 

Gold  coin.  Judgment  for  costs  and  interest ^ IIL    520 

«  Judgment  for  costs  only,  is  not  appealable Ui.    635 

Where  refusal  to  allow  costs  is  not  appealable iil.    726 

In  claim  and  delivery. « ill.    649 

^ectment ill.    649 

Forcible  entry  and  detainer 11.    608 

Foreclosure  of  mortgages ill.    660 

Indemnity .*. : i.    683 

Injunction ill.    660 

Bight  to  use  of  water HI.    632 

Hemorandum  of,  formof iU.    647 

Amendment  of 9i ill.    648 

Filing  memorandum 111.    648 

On  appeal,  Judgment  for  is  conclusive Ui.    690 

On  Judgment  in  part  affirmed iU.    651 

On  Judgment  modified UI.    661 

On  new  trial  awarded iU.    661 

On  Judgment  reversed iU.    651 

OnranitlUur UL    168 

On  total  affirmance  or  reversal Ui.    762 

Payment  of,  a  condition  of  right  to  appeal  from  Justice's  court UL    709 

UndertaWng  for  costs  and  damages  on  appeal,  form  of til.    667 

On  appeal,  must  provide  for  payment  of iU.    671 

CoJTfmgmMuen,    Allegation  in  actions  for  trespass  by iL    169 

Coanael*    Argument  of ,  on  trial  of  cause iU.    463 

Onappeal UL    712 

Employed  in  suits  by  or  against  counties IL     45 

Fees,  taken  in  accoimt  in  action  for  services L    607 

AUowance  in  memorandum  of  costs i]L    648 

Trislby  UL    415 

When  not  enjoined  in  proceedings  at  law  Ui.    224 

Gonnter  Averments.    EffSect  of  in  answer  in  ejectment IL    916 

Counter  Clnlnts.    Damage,  when  and  when  not  available  in  set  off. IL    764 

Definition  of IL    764 

Equitable  set  off U.    766 

How  enforced— Election  of  remedy U.    765 

In  answer  on  buUding  contracts IL    833 

On  Judgments U.    792 

Bervicos,  work  and  labor U.    798 

Use  andoccupution iL    808 

Written  Instruments U.    8u9,  813,  830 

Hnst  be  specially  pleaded  in  answer U.    767 

Statements  must  be  express.^ U.    TOB 

Nature  and  chsracter  of 4^ UL    370 

Of  Joint  and  several  claims U.    706 

6ev«ral  demands  pleaded  at  once iL    T16 

In  assault  and  battery iL    068 

In  covenants IL    880 

Inejectment IL    919 

Howpleaded U.    991 
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Counter  Claims.  It.  tol.  paob 

ImproyementB  set  oif 11.    919 

What  evidence  may  be  adduced  onder 11.    800 

Wliat  it  admits 11.    768 

Reply  to  form  of 111.    869 

Chancery  practice  in  filing  reply UL    869 

To  counter  claimB  not  admitted ill.    878 

See  Cboss-Complaimt  Bet  Off. 

County.    Mast  be  named  in  title  of  actions 1.    170 

Actions  by  and  against • 1.    286 

Ab  parties  plaintiff  and  defendant 1.    287 

Claims  against,  must  be  presented L    286 

Obmplalnts  in  actions,  by  and  against 1.    286 

Counsel  may  be  employed  In  suits  by  or  against 11.     46 

Execution  cannot  Issue  on  Judgment  rendered  against Hi.  776,  786 

Liable  for  care  of  sick 1.    287 

Liability  of  supenrisors  of L    288 

Under  new  charter i.    288 

May  sue 11.    617 

Suits  between,  where  commenced 1.     47 

OfBoers  of,  may  be  compelled  to  act 111.  901,  913 

Form  of  complaint  by i.    286 

Countj- Conrts.    Appeals  from,  how,  and  when  taken  111.    766 

Oeneral  proyisions i.      38 

Jurisdiction  of 1.      86 

Appellate  Jurisdiction  of i.  86,    38 

Jurisdiction  in  election  contest i.     36 

In  changing  names i.      38 

In  criminal  cases 1.      88 

In  forcible  entry  and  detainer 1.     88 

In  incorporations  of  towns 1.     88 

In  granting  injunctions 1.  38,  862 

Jntnandamus 1.      38 

In  naturalization 1.     89 

In  Issuance  of  writs 1.     89 

Terms  of 1.      36 

Term  of  office '...'. 1.      87 

Organization  of i.      84 

Coart.        Must  be  named  in  the  title  of  action 1.    170 

Of  the  supreme,  See  Supbemk  Coubt. 
Of  the  district.  See  Distbict  Coubt. 
Of  the  county.  See  Couktt  Coubt. 
Of  the  probate,  See  Pbobatb  Coubt. 
Of  the  Justice's,  See  Jmncs's  Coubt 

In  action  of  ejectment IIL    286 

Instructions  must  be  ^ven  by  ilL    458 

Findings  by  the HI.    418 

Coart  Commtssloner.    Appointment  of il.    609 

Court  Proceedings.    Papers  used  In 182 

Covenants.    Action  for  breach  of  when  it  lies S.    320 

Of  guaranty i.    420 

OomplaiJits  in  actions  for  breach  of .• 1.  666,  667 

Of  covenants  of  warranty L.  640^666 

bee  OoMPLAXMtB,  Fobms  of. 

Parties  defendant  In  actions 1.    lOS 

Purchaser  after  breach  cannot  sue  in 1.    662 

Special  pleas  of  defendant  in i.    661 

See  Plbas,  Fobms  of.  fm 

Sufficient  assignment  of  breach «Hr. .  i.    660 

Variance  in  pleadings,  effect  of i.    166 

What  must  be  shown  in  certain  cases 1.    661 

Against  nuisances,  what  must  be  shown i.    668 

Answers  in  actions  on.  See  Amswxbs  Fobms  of ill.  836-^886 

For  quiet  enjoyment  defined 1.    666 

Oeneral  covenant  of  warranty L    6tf 

Of  Seizure,  see  Wabsamtt. 

How  considered  in  certain  cases i.    641 

What  it  imports L    641 

Measure  of  damages,  on  biwch  of L    660 

Special  damages  nftist  be  shown i.    qqi 

Damages  by  the  elements 1.    Ml 

Independent  covenants  in  apprentices' bond i.    ffn 

Liability  of  parent  under 1.    671 

Right  of  action  under i.    (572 

Sufficient  allegation  of  breach 1.    643 

In  mortgage,  liabilities  under i.    660 

Whenlmplied L'653,666 

When  not  implied 1.    664 


xl 


INDEX. 


Hot  to  sue  no  bar  to  an  action L    397 

Of  trade,  actiona  maintained  on \ iii.    216 

Oomplaiuts  in  action liL    2J6 

On  builders' contracta  denied x.    6^:1 

Flea  of  as  a  release ii.    736 

To  build  party  wall,  effect  of L    6*7 

To  remoye  biUldings  may  be  enforced  in  equity « 1.    657 

CoTertnre.    Must  bo  specially  pleaded  in  answer 11.    7S 

When  not  necessary  to  allege L    930 

C*«dtt»       "  On  credit,"  and  *' terms  of  credit,"  are  le^  conclusions L    139 

Letters  of ,  as  an  acceptance L    5t9 

Credit  not  expired.    Flea  of  is  a  denial  of  indebtedness 11.    783 

Creditors  as  plaintiflfis  in  actions 1.      76 

Assignment  for  benefit  of 6fi,    66 

Creditors*  Suits.    Answers  in,  see  Answkbs  Fobmb  or iL    947-960 

As  an  action 1 .    2,  360 

Complaints  in,  see  Oouflautis  Fobjis  or. 

Notice  of  lis  pendent,  in  effect  of ii.      48 

Denial  of  assignment  in  answer U.    047 

Bee  Demials,  Fobhs  or. 

Crinainal  Conversation.    Character  and  nature  of  action 11.    100 

Complaint  for  form  of. •. IL      go 

Intention  must  be  shown ti.    103 

Marriage  must  be  shown U.    100 

Criminal  Jurisdiction  of  district  courts 11.     33 

Cross  Complaint.    Statement  of  in  answer 11.    661«  671 

Distinguished  from  a  counter  claim IL    773 

What  constitutes 11.    763 

Cross  Demand.    Effect  of  assignment  or  death,  on 11.    7C3 

Cross  Examination.    Skb  Witness ill.    450,866 

Custody  of  Ijonatics.    Histor^of L    336 

Custody  of  the  liaw.    Ooods  m,  are  not  attachable til.    139 

Books  of  liquidating  partnership  are  in 11.    884 

Custouft.    Whether  such  a  cu«>tom  existed  is  a  question  of  fact ilL    396 

Custom  of  Brolcers.     How  averred  in  complaint L    486 

Cnstoni  of  Trade.     Effect  in  actions  for  sale  and  delivery L    691,706 

Customs  and  Duties.    Jurisdiction  of  state  courts  in  actions  fo» 19 


By  recoupment  in  actions  on  builder's  contract 1. 

Maybesetoffagainstdamagesfor  breach  of  contract iL    764 

When  not  available IL    764 

Must  be  specially  set  up 11. 

By  the  elements  in  actions  on  covenants  in  leases 1. 

Bee  Act  or  Ood. 
Complaints  for  action  on  ui  illegal  arrest UL 

For  not  executing  sale  ox  real  property 1.    716 

Denial  of  on  information  and  belief IL    693 

Distress  of  body  and  mind,  when  a  ground  for U.    103 

Election  of  remedy  for  recovery  of  in  specific  performance IL    494 

Exemplary  damages  when  allowed  in  libel  and  slander IL     16 

For  negligence  of  car  conductor IL       6 

Not  allowed  for  trespass  not  malicious IL    169 

In  actions  on  covenants,  election  of  remedy 1.    660 

Of  former  suit,  how  averred 1.    660 

♦       For  personal  l^]ury  by  negUgence IL     66 

Need  not  be  Qiecislly  alleged IL  84,  86 

Jiffy,  the  proper  Judges  of  in  malicious  prosecution IL     OS 

Measure  of  in  actions  for  a<(sault  and  battery 11.  8,     6 

Breach  of  covenant  of  seise  in 1.    666 

For  breach  of  warranty  of  chattels L  766,758 

£1  otion  of  remedy L    756 

For  breach  of  promise  of  marriage L    687 

On  charter  party. L    684 

On  claim  and  deUvety IL    907 

In^ectment IL    219 

In  forcible  entry  and  detahier U. 

For  holding  over a IL 

Against publio officers forn^lect of  duty L 

For  detaining  money L 

Forsaleanddelivery  of  chattels L    106 

For  usurpation  of  office 11.    498 

For  violation  of  personal  rights ,...  Ii.    107 

Most  be  specially  shown  in  action  on  Indemni^ L    677 

On  an  injunotion  bond 1.    739 

InaUadBToftttlB IL  164,161 
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On  appeal  in  forcible  entry  and  detainer 11.    510 

On  tallnre  to  prosecute  in  cUim  and  delivery 111.    189 

On  breach  of  contract,  angwers  in  actiomi  for 11.    833-847 

Oomplaints  for '. 1.    634-760 

Requisites  of  complaint 1.    931 

Bale  of  in  actions  for  injuries  from  negligence 11.    160 

Special  damages  must  be  specially  averred 1.    237 

In  actions  on  covenants 1.    660 

;^or  false  imprisonment ii.     18 

For  libel  and  slander 11.      21,85 

Allegation  of  when  neoessary U.     89 

When  assessed  in .  J 11.     tf 

«  Fornnisances It    903 

To  cargo  averment  of  in  complaint  against  carrier ii.    188 

Triple  damages  allowed  in 'tresxMws,  when U.    176 

Form  of  averment  for 11.    180 

In  forcible  entry  and  detainer 11.    618 

Ui>on  wrongs,  forms  of  complaints  in  actions  for ii.       1-182 

Forms  of  answers  in 11.    862-897 

Date  and  Plaee,  EfFectofdenialof  date  of  demand, Ii.    689 

Hast  be  stated  in  Jurat  to  affidavits,    1.    184 

Of  award  how  counted  on, 1.    894 

Of  bond  what  complaint  should  allege, 1.    749 

OfdFaft.amountandtimemustbeaUegedinaotionagainstcairierforloss,    11.    128 

Of  judgment,  proper  averment  of  in  complaint, L    446 

Of  service  of  si|mmons,  how  tested, Ui,      88 

Of  promissory  note  may  be  at  either  end  of  it, 1.    681 

Need  not  be  stated  in  complaint, 1.    698 

Variance  in,  when  disregarded ^. . . .     1.    681 

Of  written  instrument,  sufficient  averment  of , 1.    639 

Variance  in  date,  when  not  material, 1.    166 

Deatb,  Effectof  Judgment  lien  after  death  of  party, liL    618 

Of  ancestor  when  a  presumption  of  law 1.    135 

Of  covenantor  effect  of  in  action,  on  breach  of  covenant L    655 

Of  former  false  representations  of  in  divorce    ii.    418 

Of  party  is  a  question  of  fact .- UL    896 

Does  not  abate  action  when ii.    712-714 

Suggestion  of,  may  be  made  at  any  time f    11.    714 

Of  testator  must  be  averred  in  action  by  executor 1.    806 

Of  wife  defeats  recovery  of  homestead ill.    837 

Debavehliftff  a,  Daa^^l&ter.     Action  for 11.    101,  102 

Debt.         Action  lies  for L    219 

Upon  contract 1.    220 

Ul)on  penalty  given  by  statute 1.    456 

Answers  in  actions  for,  see  Answebs,  Fobms  of 11.    776-831 

Complainta  in  actions  for,  see  GoicPLAiirrs,  FoBia  of 1.    873-619 

Definition  of. L    218 

How  averred  in  plea  of  bankruptcy 11.    706 

Insufficient  allegation  of,  on  written  instruments 1.    540 

Promissory  note  prima  fade  evidence  of 1.    582 

Sufficient  allegation  of,  in  action  for  money  lent 1.    477 

In  action  for  use  and  occupation 1.    628 

What  may  be  proved  undergeneral  denial  of 11.    682 

When  due  need  not  be  set  out 1.    406,407,477 

Deb||b       Definitionof 1.    218 

^        Action  lies  for L    919 

Oncovenant 1.    220 

Judgments  or  decrees , i.    220 

Penalty ^. 1.    220 

Promissory  note  ..? 1.    220 

Bent  on  expired  lease T, i.    320 

Assignee  of,  order  drawn  may  recover 1.    Sfff 

Complaints  in  actions  for,  see  CoscFLAnrra,  FoBMB  OF L    873-636 

Time  of  existence  of  must  be  averred 1.    290 

Excepted  class  of  debts  in  bankruptcy 11.    706 

FUling  due  by  installments,  action  of  foreologure  on 11.    354 

Fraudulently  contracted,  remedy  for 11.    421 

Hay  be  assigned i.     66-70 

Assignment,  effect  of i.    367 

Howmade 1.    357 

Of  ancestor,  unnecessary  allegation  in  creditor'BBaitfl 11.    880 

Purchaseof 11.    494 

Taxes  are  not  debts 11.    581 

Application  of  term  to 11.    578 

What,  subject  to  attachment Ul.    187 

Foreign  debts  not  sul^ect  to  ill.    188 

Deceit*    A  question  of  fact, ill.    896 
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Deceit*  TOL.  Pios 

AUegatlozk  of ,  how  proved, i.  U7 

And  lujnry  presomed  from  breach  of  pro^^lse  of  marriage, L  688 

How  alle^^  in  eompUliit, iL  421 

Plea  ot  cannot  be  interposed  in  action  between  partnen, iL  W 

Deelslona,  On  appeal  are  final  Jndgmenta, ilL  TSB 

Deelaratfon,  Of  Jnror  when  new  triid  granted  for iiL  988 

Deeree.    Action  of  debt  lies  for L  ttO 

Appeal  lies  from  an  order  setting  aside, iil.  941 

Entered  upon  report  of  referee, iiL  487 

In  action  for  dlyorce iiL  Stl 

For  foreclosure  of  mortgafe iiL  S39 

To  qniet  tiUe  to  land,  effect  of iiL  543 

What  decrees  may  be  appealed  ftx>m «. iii.  6S7 

May  not  be  ajmealed  from iii.  6S8 

What  may  be  decreed  m  actions  for  dissolution iL  888 

When  final  and  when  interlocatory iiL  638 

Dedleatloift.    What  amounts  to,  a  question  of  fact ilL  886 

Of  streets,  exemption  from  execution IL  SBO 

Deed.    Affldaylt  for  arrest,  in  action  on,  statement  in iiL  101 

As  evidence  of  title  in  ejectment iL  213 

Avermoit  of ,  how  made  in  complaint L  273 

Defeasance  in,  constitutes  difference  of  a  mortgage iL  m 

Deposited  with  thiid  person ii.  421 

Insufficient  averment  of  fraud  in  action  on iL  431 

Obtained  by  fraud,  question  cannot  be  tried  in  partition il,  328 

When  conditional  and  when  absolute iL  VSS 

Default*    Entry  of ,  by  cleric,  form  of IiL  CH 

Dutyofderk UL  S25 

Judgment  on.    See  Jddoioemt  bt  Dxfaxtlt.    When  to  be  entered ilL  889 

Of  purchaser  of  goods,  when  necessary  to  allege L  Ci 

Waiver  of ,  what  constitutes iiL  839 

Whatitadmito iiL  825 

Whatitcures Iii.  62C 

When  tax-payer  is  in ii.  873 

Defeeta.    In  articled  sold,  a  mixed  question  of  law  and  fact itL  404 

In  construction  of  dam,  sufficient  allegation  of .'.    IL  181 

^  In  quality  as  a  special  plea  in  answer iL  844 

In  highway,  when  liability  for  personal  injury  accrues ii.  88 

In  pier,  liability  of  owner  or  lessees  for iL  89 

Of  vehicle,  what  carriers  are  liable  for ii.  6C 

Of  want  of  Jurisdiction,  must  appear,  to  be  ground  for  demuner IL  618 

Or  variance  in  pleadingiB,  when  immaterial L  164 

When  new  trial  will  be  granted  on  appeal iii.  766 

Defeetiwe*    Affidavit  of  service  of  summons,  effect  of iiL  28 

For  change  of  venue,  effect  of iiL  78 

Answer,  remedy  ^  plaintiff  on iii.  888 

In  action  on  appeal  bonds iL  848 

Boiida,  effect  ot  when  suggested  in  complaint L  748 

Oomplaint,  oared  by  verdict  in  malicious  prosecution iL  S2 

Pleading,  when  new  trial  will  be  granted  on  appeal IiL  T96 

Service  of  summons  in  foreclosure,  effect  of iiL  24 

Undertaking,  effect  of  and  remedy  on L  723 

Defendant's  Pretenees  need  not  be  alleged  in  complaint L  133 

Defenses.    Counter  claims  as  in  answer ii.    769-768 

See  Answxbs  Fobms  or.  a 

Dlstinot,  how  pleaded I  179 

Each  must  be  complete  in  itself L  179 

Counter  claims  alone,  form  of iL  763 

Several  defenses  and  counter  claim,  form  of ii.  771 

May  be  interposed U.    770-778,863-878 

Equitable  may  be  set  up  in  legal  action U.    648,  746,  766.  925 

Insufficient  in  action  for  partition ii.  944 

Must  be  specially  pleaded U.    701«93S 

When  court  will  enforce  equitable  set  off •.    ii.  766 

Facts  constitatlng  must  be  stated L  142 

Form  of ,  in  plea  of  accord  and  satisfaction ii.  701 

Insi^Doient  averment iL  T89 

Whenallowed i^,  701 

See  Pleas,  Forms  or. 

In  action  on  injunction  bond iii.  266 

Insufficient  in  action  for  use  and  occupation ii.  806 

In  action  for  trespass '. iL  887 

Mustbe  complete  in  answer i.  179 

Negligent  in  action,  on  indemnity,  effect  of iL  839 

Ofstatuteof  limitations,  a  personal  privilege Ii.  744 

Fonn  of  answer 11.  742 

Howpleaded Ii.  743 
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Insofflclent  allegation  of IL    748 

Most  be  specially  pleaded il.    742 

Need  not  be  aooon^anied  by  denial ii.    7ti 

Statuteof  different  states,  rule il.    745 

On  written  instrument  mnst  be  accompanied  by  affidavit i.    1C3 

Order  of,  formal  arrangement  in  answer L    179 

Several  denials  and  justifloation,  set  up  in  libel  and  slander iL    868 

Notice  of,  a  substitution  of  plea  in  libel  and  slander ii.    868 

Form  of  notice ii.    866 

In  actions  against  bailees ii.    878 

Several  modes  may  be  employed  in  answer ii.    770,  775-8 

Each  defense  must  be  complete U.    778 

Concurrence  and  conclusion 11.    778 

Issues  thereon IL    773 

Must  be  specific  and  consistent ii.    773 

Fonn  of  answer  containing ii.    773 

Sufficient  in  action  for  assault  and  battery 11.    860 

Two  classes  of  simple  denials  and  new  mister  alleged 11.    670 

Special  pleas  as  defenses , ii.  70(^763 

See  Flbas,  Fobics  or. 

Usury  as  a  defense,  how  allMed 11.    824 

Must  be  specially  set  up ii.    824. 

See  Answsbs,  Forms  of,  Plxas,  Fobms  of. 

Delajr,  Hinder  and  DefHtnd.    When  allegation  is  n6t  sufficiently  explicit. . .  11.    860 

DellTery.    A  mixed  question  of  law  and  fact lit    404 

Of  goods,  whether  absolute  or  conditional ill.    896 

A  presumption  of  law,  when L    156 

Averment  of  indorsement  imports  delivery i.    506 

EffectojUenlalof  in  foreclosure. IL    983 

How  alleged  in  actions  for  sale  and  delivery 1.    692 

In  good  order  must  be  shown  in  actions  against  common  carrier ii.    124 

0             Insufficient  allegation  of  an  action  on  an  award 1.    380 

In  action  for  sale  and  delivery i.    707 

Form  of  allegation,  neither  time  nor  place  fixed 1.    709 

Offer  and  tender  must  be  averred 1.    700 

Form  where  both  time  and  place  were  fixed 1.    700 

Form  where  the  particular  time  was  not  apjMlnted i.    710 

Made  his  cohfract  in  writing  imports  delivery 1.  165,224 

Must  be  alleged  in  actions  on  bond i.    749 

Of  execution,  how  shown  in  action  against  officer L  -852 

Of  growing  crops,  how  effected L    692 

Of  personal  property,  see  Claim  axd  Dblitxkt. 

Of  specialty,  need  not  be  alleged 1.  135,639 

A  presumption  of  law i.    136 

Of  title  deeds  equivalent  to  admission  Into  possession 1.    400 

Statement  of  constructive  delivery  must  be  unequivocal 1.    691 

Sufficient  averment  of  in  actions  on  bill  of  exdumge i.    567 

Of  time  of  in  such  actions 1.    706 

In  actions  on  undertaking L    726 

What  must  be  averred  on  undertaking  in 

Claim  and  delivery 1.   737 

Denial  of  in  actions  on  promissory  note Ii.    818 

Td  wrong  person  when  bailee  responsible  for ii.  110,136 

To  third  person  must  be  set  up  in  answer  in  claim  and  delivery 11.    903 

What  constitutes  delivery  of  goods  in  sale  and  delivery i.    691 

What  is  sufficient  proof  of 111.    672 

When  it  must  be  averred  in  goods  sold  and  delivered 1.    411 

When  not  essential  to  aver  in  action  on  promiasoiy  note 1.    682 

Denmnd.    A  condition  precedent  in  application  for  maiuiaiiiia ill.    914 

Allegation  of,  demand  and  notice  excused  by  waiyer ,  1.    666 

Averment  of,  when  not  essential  merely  fixes  the  time  for  interest L    409 

Essential  in  action  against  a  fkctor  or  agent 1.  472,476 

In  action  by  landlord  for  repayment  of  tax 1.    498 

In  action  for  claim  and  delivery L    207 

In  action  for  conversion il    186 

In  action  for  money  advanced  to  principal 1.    486 

In  action  for  money  had  and  received i.    460 

In  action  for  neglect  of  officer  to  pay  over  money L    353 

In  action  for  sale  of  real  property 1.    718 

In  action  on  a  guaranty L    414 

In  action  on  an  implied  contract L    404 

For  Items  of  account lit    280 

Form  of,  for  change  of  place  of  trial  under  the  Neif  Yori[  praotioe ill.     71 

Orders  thereon,  forms  of 111.     73 

For  Buxrender  essential  in  actions  of  forcible  sntiy  and  detainer. ...    it  629,  681 

Must  be  In  writing it    621 

For  Bwom  statement  not  IndiqwosaUe  in  tss  siilto U.    978 
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Dentand*  toi*.  pj 

How  and  when  made  in  actions  on  promisaoiy  notes.  .■- i. 

Elf ect  of  failure  of i. 

How  alleged  in  complaint L    flOO 

Allegation  of  excase  for  omission L    601 

Notioeof  demand,  refusal  and  Qon-payment,  form  of L    6M 

Should  be  made  at  place  of  business  of  the  maker L    618 

Waiver  of ,  by  guarantor i.    €W 

Nataie  and  character  of  in  actions  for  street  asserament U.    590 

Demand,  how  made 11.    S5B 

Objectof U.    HI 

Not  necessary  in  actions  a^dnst  stakeholder 1.    491 

By  assignee  of  a  Judgment i.    419 

For  conversion li.     185. 1S0 

For  baggage  deposited  with  innkeeper ii.    IIT 

For  foreclosure  of  mortgage iL    33S 

For  fraudulent  purchase iL    421 

For  goods  sold  and  delivered  at  fixed  price i.    406 

At  a  reasonable  price L    iOT 

On  a  speciHed  price  and  credit 1.    403 

Forindemnity I.    677 

For  money  h*d  and  received L    465 

Paid  third  party 1.    481 

For  note  payable  on  demand •....      L    582 

For  services  at  a  fixed  price i.     499,606 

Upon  undertakingB 1.    TS7 

On  disclaimer  of  relation  as  bailee U.    110 

Place  and  time  of  on  promissory  notes i.    5Bi 

Reasonable  time  allowed  to  prepare  deed  in  specific  performance 11.    479 

Satisfaction  of  in  proceedings  against  Judgment S. lH.    61S 

Upon  principal  is  necessary  in  action  on  undertaking 1.    723 

when  essential  must  be  averred 1.     415,47*2 

Denuind  for  Belief;  Complaint  must  contain ,      1.    350 

Legal  and  equitable  relief  may  be  demanded «...     i.    251     111.    417 

Prayer,  what  to  contain i.    251 

To  charge  the  separate  estate  of  a  wife 1.    320 

Must  be  for  the  penalty  on  tmdertaking  condition  only  set  forth 1.    740 

Verdict  for  not  erroneous  when  in  excess  of 1.    477 

What  may  be  included  in  action  for  repayment  of  deposit  on  real  estate. .     i.    4BS 

When  necessanr  in  answer 1.    178 

When  farther  demand  is  necessary  in  claim  and  delivery ti.    908 

ige.  Form  of  allegation  for i.    634 

Damages  for 1.    634 

Liability  for i.    634 

Demlce.    To  be  counted  on  in  ejectment, ii.    213 

Causes  or  grounds  of , ii.    613 

Commencement  of,  form  of, 1,    177 

Facts  must  not  be  stated  in, li.    090 

Filing  and  serving  demurrer, Ji.    599 

Forms  of,  see  Demubsebs,  Forms  or, iL    615-641 

Forms  of,  to  replication  of  plaintifT, iU.    377 

Oeneral  demurrer, ii.    610 

Grounds  of  apparent  on  face  of  complaints, 1.    177 

Howallcged, .* i.    177 

Ingeneral, iL   594 

Judgment  on  general  demurrer,  when  may  be  taken, 11.    603 

May  J>e  interposed  in  connection  with  answer, IL    769 

Mod4  of  taking  objections IL    898 

Must  be  disposed  of  before  trial  on  the  issues ill.    381 

Neglect  to  demur,  a  waiver  of  the  objection,  remedy  on, ii.    600 

Objection  to  prayer  for  relief , li.   606 

Office  of ,  to  test  sufficiency  of  pleading, iL    594 

On  gronnd  of  ambigui^ ii.   640 

Statements  essential, 11.   6<1 

When  it  will  not  Ue, IL    641 

In  actions  of  ejectment, 11.    640 

On  official  bond, iL   640 

Sale  and deUvery ii.    641 

On  the  ground  of  another  action  pending, 11.  6n 

Defect  must  be  apparent, IL    690 

What  must  appear, IL    621 

Indivoroe, II.   620 

In  foreclosure  of  mortgage, IL   420 

Quieting  fltie,  11.    6£0 

On  gromid  of  defect  of  parties, 11.   631-622 

Error  must  be  apparent, ii.   6^ 

For  oon-Joinder  of  parties, IL 

Intmstfandy IL 
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Demiirror*  yoiL.  paqx 

ObJectionmuBt be  specially  t%ken, il.  623 

How  taken, U.  623 

BtatementB  in,  how  made, • u.  624 

Rule  in  chancenr,  . . . . :  11.  624 

On  ground  of  mifljoinder  of  parties, 11.  624 

Objections,  how  taken 11.  625 

Walverof 11.  626 

Too  many  plaintifllB U.  626-626 

Executor, 11.  624 

Husband  and  wife, 11.  626 

Too  many  defendants U.  626 

On  ground  of  misjoinder  of  causes  of  action, 11.  627 

Objections  must  be  taken. 11.  629 

Howtaken, U.  629 

Joinder  of  parties,  11.  629,630 

Waiver  of jl.  630 

In  actions  for  oonyerslon ll.  627 

For  fteudulent  conveyance 11,  628 

Against  husband  and  wife, 11.  628 

For  injury  to  person  and  property il.  629 

On  a  recognizance, 11.  630 

Against  sheriit 11.  680 

Intrespass, U.  681 

On  ground  of  want  of  facts  sufficient  for  a  cause  of  action, 11.  634 

Eflfect  of 11.  636 

Statement  of  ground, 11.  637 

What  it  admits, 11.  630 

When  taken il.  634 

In  actions  on  bin  of  exchange, 11.  632 

Cloud  on  title, U,  632 

T>iyotce 11.  636 

EnforcemOit  of  Judgment, : u.  636 

Forcible  entry  and  detainer, It  686 

Guaranty,   U,  636 

Services  of  physician, U.  637 

Specific  relief, U.  637 

Statute  penalties,  11.  639 

Undertakings,  penal  bonds, u.  639 

Usurpation  of  office .■ u.  636 

When  It  will  not  lie U,  634 

For  departure  in  amended  petition, .* .  *  ll  682 

Defect  of  XMirties, U.  688 

Hlegal  date,  when  immaterial, u.  682 

'Ret  adjudicata^ U,  687 

Want  of  stamp  on  note, 11.  637 

Objections  under  this  ground  enumerated,  action  premature, li  681 

lUlure  to  aver  membership  in  company U.  682 

'    Dellverv  of  bond, —  : u.  633 

Demand,    • u.  688 

Interest  in  partnership U.  636 

Kind  of  money U.  6S6 

Presentment  of  claim 11.  668 

Performance  of  conditions U.  636 

Failure  to  command  attachment  of  body 11.  681 

Legal  effect  of  written  instrument U.  639 

Statute  of  firauds If u,  688 

Statute  of  limitations ,'.J  U.  688 

That  securities  are  not  promissory  notes ,.\\  11.  687 

Want  of  date  of  lien ,.  u.  686 

On  the  ground  of  want  of  Jurisdiction ^,*  u'.  616 

Statement  of  grounds jl.  qxq 

On  the  ground  of  want  of  capacity  to  sue .'!..!.  11!  618 

Defect  must  be  apparent *  u'  618 

Objection  waived .***.*  u]  gjg 

Of  corporation nl  ^g 

Beoelver n]  ^^ 

Statements,  how  made '....'  ii|  ^19 

^[wcial demurrers \\\  ^  gn 

To  answer  in  mandamu* V. '.V.  .!.'.*."*  Hi  917 

To  cross-complaint  of  defendant,  when  to  be  filed ...'.'..'! ill*  870 

When  not  permitted '.;'.;*.  ill!  871 

What  a  demurrer  admits 1,   159  i^  601 

When  a  demurrer  lies n.  602  642 

Should  be  only  to  counts  badly  pleaded ..*.*.*.'.'. .    '  11  '  608 

Whenltwillnotlie V^.... u!  604 

Remedy  In  such  cases .'.'.*.'.'.'!;.*".  11.  006 
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On  the  groond  of  ambignitjr ii.    6tf 

Another  action  pending iL    C19 

Facts  inBofflcient  for  a  cause  of  action ii.    631 

Defect  of  parties U.    621 

Misjoinder  of  causes  of  action iL    8K 

Parties 11.    eu 

Want  of  capacity  to  sue ii.    flT 

Jurisdiction  of  person  or  sub ject  matter 11.    €15 

On  several  grounds i.    177»    ii.    6a 

To  some  of  alleged  causes  of  action 11.    615 

Denials.    By  assignee  In  use  and  occupation,  effect  of IL    8M 

Effect  of  positive  denial ill.    in 

Effect  of  part  denial iL    684 

Effect  of  want  of  in  answer 111.    381 

Essential  in  ejectment iL    90f7 

Insufficiency  of ii.    9K 

Sufficient  allegations iL    VB 

General,  see  Qensbai.  Dkniaxjb. 

In  answer  are  not  new  matter ii.    753 

Inconsistent,  are  bad 11.    666 

Insufficient,  in  claim  and  delivery ii. 

Of  plaintiff's  title U. 

On  promissory  note iL    815 

What  evidence  inadmissible  under iL    656 

Literal  and  conjunctive  are  bad iL    656,  781,  905,  908»  914 

Of  action  of  partner  is  not  a  denial  of  partnership ii.    756 

.     Of  assignment  in  creditor's  suits,  how  stated 11.    947 

Sufficient  form  of IL    947 

Of  authority  to  draw  bill,  what  to  contain 11.    909 

Of  condition  in  action  of  foreclosure ii.    933 

Of  damage  must  be  specific  in  trespass ^ ii.    S89 

what  must  be  shown ii.    892 

Of  delivery  in  action  on  promissory  note,  effect  of ii.    813 

In  action  of  foreclosure ii.    933 

Of  execution  in  creditor's  suits,  form  of Ii.    948 

Of  execution  and  genuineness  of  instrument  must  be  acoompuiled  by 

affidavit ilL 

Form  of  affidavit iii . 

Of  fraud,  how  made ii. 

Of  incorporation  must  be  specific ii.    762,763,  754 

Must  be  positive iL    754 

Of  indebtedness  in  action  for  use  and  occupation ii.    806 

Of  interest  in  corporation,  stock  sold 11.    755 

Of  Judgment,  what  should  be  stated U.    791 

In  creditor's  suit il.    948 

Of  legal  conclusions  are  bad 11.    660 

When  admissible U.    661 

Of  mistakes  and  errors,  what  must  be  stated iii.    777 

Of  non-payment  in  action  on  note  issue  formed  by IL    818 

Of  partnership,  form  of  insufficient il.    820 

Of  plaintiff's  performance 

Onguaranty.' 11    784 

Onwritten  contract  effect  of 11.    800 

Of  several  allegations  are  but  one  defense 1.    179 

Of  subscription  to  stock,  form  of IL   756 

Positive  denials  required  in  creditors' suits IL    949 

Several,  on  information  and  belief,  when  insufficient. ...    11.    699 

Specific,  required  in  answer  to  each  allegation 11.    652 

By  affect  and  unequivocal  statement ii.    653 

Either  positively  or  on  information  and  belief ii.    653 

Insufficient  averments 11.    683 

Sufficient  denial  tn  action  for  claim  and  delivery  iL    906 

Of  incorporation IL    754 

To  new  matter,  form  of  general  denial 111.    371 

Form  of  special  denial ill.    373 

Deniali,  Forma  o£    General  denial  as  to  part  of  a  pleading 11.   684 

Definition  of 11.    683 

In  actions  by  and  against  assignees U.    748 

In  assault  and  battery ii.    583 

Indivoroe iL    963 

In  usurpation  of  office 11.   966 

Of  one  of  several  causes  of  action U.    684 

Positive  form  of 11.    681 

Of  knowledge  sufficient  to  form  a  belief il.    691 

Explaining  cause  of  ignorance iL 

On  information  and  belief U. 

Specific  denial  by  uticles ii. 
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Denials,  Fomu  ot,  vol.  paox 

In  aciioxusfor  specific  performance.... U.  967 

For  claim  and  delivery ii.  902 

In  creditors' suits il.  947 

In  ejectment ii.  907 

In  forcible  entry  and  detainer ii.  961 

In  guaranty ii.  784 

Ofagreement * ii.  086 

Of  assignment  in  creditor's  suits ii.  947 

In  actions  for  the  sale  of  real  property ii.  845 

Of  character  and  capacity  as  corporation 11.  761 

As  trustee ii.  7B6 

Of  conditional  delivery 11.  688 

Of  contract  in  actions  of  employment ii.  887 

Ofdeed ii.  688 

Of  demand il.  689 

Of  employment  as  common  carrier: ii.  879 

Of  failure  to  perform  conditions il.  687 

Offalsity 11.  e& 

Of  fraud 11.    690-692,966-956 

Of  offer  to  perform  in  charter  party jl.  884 

Of  official  capacity ii.  755 

Of  partnership il.  e91 

Of  part  performance il.  g^x 

In  specific  performance ii,  959 

Of  i>erformance  in  action  on  an  award il.  779 

In  action  on  employment ii.  837 

In  action  on  indemnity il.  839-840 

In  actions  for  sale  of  real  property .'  n,  846 

Of  possession  of  assets  in  creditors' suits ..]*.]  u]  94^ 

Of  representations "  n*  ggj 

OJ«J?«; '.'.'.  ii!  692 

Of  trust 11.  092 

Specific  denials  in  particular  cases Hi.  779-780 

Agents  and  employees' denial  of  negligence  in  sale .*  u  882 

Of  ne^igenoe  tn  giving  credit .".*."  n'  ggo 

Ofiiyury \\\  ^^  ggg 

From  collision n'  goo 

Assault  and  battery,  denial  of  battery .*.'.'.'.'!]*  u  852 

Awards.    Denial  of  award '....**  u*  770 

Of  parol  submission [[ jj'  »•«» 

.Of  performance  by  plaintiff u  770 

Ofrevocation „  LSn 

Bailees,  denial  of  bailment ','.'/.'.'.',["  ii"  877 

BUls  of  exchange,  denial  of  acceptance 11  mvt 

Of  presentment '..*. i}*  Jxj 

Of  acceptance,  presentment  and  protest .....'.'.'!.' u*  oio 

Claim  and  delivery,  denial  of  possession,  property  and  value '   '  fi'  gna 

Denial  of  property  in  plaintiff *'"  «*  JJJJ 

Common  carriers,  denial  of  being  a  carrier u  So 

Of  employment }}•  S° 

Oflossofgoods .'...*.".' Jr  SS 

Of  receipt  of  goods Jj*  ^ 

Conversion,  denial  of  bailment «'  iSa 

Of pUintiflTs ownership fl'.'.V.V.V, «*  ms 

Covonants,  denial  of  covenant «/  Sk 

Ofbreachof mT/  s2 

Divorce,  denial  of  adultery ^}J'  SS 

Ejectment,  denial  of  titie .".'.*. '.".■.*.' n  911 

Of  ownership  and  damage ^4.      *'* «*  JJi 

Employment,  denial  of  contract "**       «*  Si 

Of pUIntlTs performance '.*'.■*'.*.*. }}*  SJ 

Express  promises,  denial  of  promise «'  SS 

False  Imprisonment,  denial  of  arrest }}'  ms 

Of  want  of  probable  cause }}'  mq 

Foreclosureof  mortgage,  denial  of  mortgage «  o«o 

Denial  of  recording ?!?....        \\'  S? 

Ofassignment ,\\\]]\ }}•  J* 

Fraud,  denial  of  fraud JJ-  "S 

Ofmistake "*.' }}•  J^ 

Ooodssold  and  delivered,  denial  of  title! «  Sf 

Guaranty,  denial  of  plaintiff's  performance '.!.'.". «'  JS 

Indemnity,  denial  of  performance {}*  Sm 

Injuries^  negligence,  denial  of  ownership  and  possession'  * '  il  874-W6 


ii.    876 
786 


Insurance,  denial  of  policy „ 

Of  loss  ' 

ofpiaintiirsintort:.*.'.'*';.'.*;;:;;;:;;::;;::;:;        }{•  jjj 


xlviii 


INDEX. 


Denials,  Fonns  of;  toi.  pasi 

Judgments,  denial  of  Judgment ii.    790 

libel  and  slander,  denial  of  inducement ii.    86S 

OfmaUce ii.    870 

Money  coxmts,  denial  of  loan ii.    797 

Denial  of  receipt ii.    796 

Denial  of  request ii.    7116 

*          Promise  of  marriage,  denial  of  promise ii.    840 

Ofbreachof ii.    841 

Of  plaintifT'B  readiness iL    810 

Promissory  note,  denial  of  note ii.    81S 

Denial  of  indorsement ii.    819 

Of  notice  of  dishonor ii. 

Of  presentment ii. 

Kuisance,  denial  of  plaintiff's  title ii. 

Denial  of  nidsance , ii. 

Sale  of  real  property,  denial  of  agreement •  ii.    845 

Of  plaintiff's  performance ii.     8i8 

*                              Slander  of  title,  denial  of  injury ii.     888 

Specific  performance,  denial  of  delivery  of  possession ii.    9SA 

Of  part  performance  ii.    990 

Of  performance ii. 

Of  readiness  to  perform ii. 

Trespass,  denial  of  plaintiff's  title ^ ii. 

Of  plaintiiTs  possession ii. 

Of  right  of  possession ii.    891 

Ofbreaking ii.    881 

Oftaklng ii.    891 

Useandoccupation,  denial  of  hiring ii.    808 

Denial  of  indebtedness tL    803 

Of  use  and  occupation iL    808 

Waste,  denial  of  waste ii.    945 

Departure  from  contract,  when  not  material ii.    480 

From  state,  a  ground  for  arrest iiL  102,103 

In  pleading,  what  is iii.    3T8 

When  reply  is  a  departure  from  complaint iii.    S78 

Deposit*    In  arrest  and  baU,  in  lieu  of  baU iii.    118 

In  court.  In  what  cases  made '. iii.    BiO 

Equivalent  to  undertaking  on  appeal -. iii.    673 

Of  copy  of  complaintln  post  ofQce iii.     14 

Depostttons*    jUfldavitforexuninationof  witness,  form  of  *. lU.    86S 

For  commission  to  examine,  form  of iU.   859 

By  whom  made iii.    858 

what  it  must  show iii.    669 

Commission  to  take  deposition,  what  to  contain iU.    864 

What  it  should  state : iU.    864 

What  return  should  state. iii.    866 

Exception  and  notice  of  exception  to iii.  867,  868 

Form  of  deposition iii.  866^  867 

Certiilcate  of  notary  to,  form  of iii. 

What  is  suiScicnt iii. 

Gertiflcate  of  mailing,  form  of iU. 

Notice  of  motion  for  commission,  form  of iii    861 

Notice  of  time  and  place  of  taking  dex>08ition,  form  of iii.    860 

ProoL^f *. iU.    860 

Waivtt  of  sufficiency  of Ui.   861 

♦      Of  witnesses  may  be  taken ilL    866 

Before  whom  taken  lit    856 

Diligence  must  be  used iii.    8ST 

Howtaken iii.    867 

When%niS8ible ill.    857 

Order  for  commission  to  take  deposition,  form  of iii.    88S 

Order  for  examination  of  witness,  form  of ill.    86S 

Stipulation  that  deposition  may  be  taken,  form  of iii.    86S 

When  used  as  evidence ill.    866 

Whenexcluded - ^ iii.    867 

Deputy.        Rule  of  law  as  to  acts  of  in  service  of  summons U.     36 

What  complaint  should  allege  in  actions  against  officers i.    844 

Desoriptlon.    Instructions  of  court  on iii.    460 

Of  goods  set  out  In  complaint  tn  Aaa  v«r6a i.    404 

Of  instrument  in  action  on  undertaking  what  insufficient L    7SS 

Of  land  as  given  in  a  deed 

A  question  of  fact iiL    896 

On  action  on  breach  of  covenant i.    651 

When  a  mixed  question  of  law  and  fact ill.    404 

In  action  for  tre^wss,  whai^  sufficient U.    170 

In  action  of  ejectment L    218 

In  action  of  forecloeure U.  254, 276 
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Deserlptlon.  voz^  pa»k 

In  aotlon  to  quiet  title ii.  386 

In  creditor's  suit  againet  heirs ii.  380 

In  forcible  entry  and  detainer ii.  510 

In  action  for  taxes ii.    678,674 

Of  party  defendant  in  complaint i.  sii 

Of  receiver  In  complaint,  what  snfflcient i.  862 

Premises,  how  designated  in  action  for  rent  reserved  on  a  lease i.  614 

Variance  in  t^tweon  pleading  and  proof  materiality  of i.  18T 

In  actions  for  sale  of  real  property i.  714 

What  is  sufficient  in  sheriiTs  return  on  summons i.  25 

DeaertloB.     What  constitutes iL  968 

Detainer.  See  Fobcibub  Emtbt  akd  Dstaxxxb. 

Determination.    In  pleading  a  Judgment  not  neoessaxy  to  designate  officer  of 

special  Jurisdiction *. i.  468 

Judgment  may  he  affirmed  as  to  mandaamu  and  reversed  as  to  coKts iii.  014 

Of  lij^ts  in  usurpation  of  office ii.  498 

Cf  partnership  disputes,  form  of  agreement  for  sahmission ill.  816 

On  intervention,  when  made it|.  862 

Principles  of,  by  arbitrators iii.  899 

By  appellate  court ilL  786 

Power  of  court  in  Jurisdiction  of  perstni ii.  61T 

Deviation,     When  charterer  liable  for i.  638 

Devlaee.  OompUint  in  action  by i.  261 

By  devisee  of  covenantee,  on  covenant L  647 

JNlTerent  parties  in  one  action.    Who  may  be  Joined i.  116 

Dlliiifenee.    A  question  of  fkct iiL  896 

I>ue  diligence  sufficiently  defined iii.  391 

Oovems  the  equities  as  between  attachment  creditors ilL  166 

How  stated  in  affidavit  for  enlargement  of  time  to  surrender  defendant,  iii.  181 

Must  be  shown  in  application  to  set  aside  a  default iii.  684 

In  application  for  new  trial  from  newly  discovered  evidence. ...  ill  096 

Must  be  used  in  application  for  commission  to  taloe  testimony ill.  687 

Required  of  sheriff  in  executing  writ  of  attachment iii.  163 

Directors.    Authority  of  directors  of  a  corporation  i.  273 

OompUint  in  action  against  directors  of  insurance  company 1.  298 

Liability  of  direetora  of  corporation 1.  277 

Powers  of  directors  of  cozporation t  278 

Sec  COBPOBATIOKS. 

Disaftlnnance  of  deed  by  infant 1.  ^s^ 

Dlaavowal  of  Sale.    Seller  may  disavow  and  reclaim  goods ii.  436 

Dlsohar^e  of  attachment  notice  of  motion  for  iii.  I6I 

When  writ  shall  be  discharBed ill.  ne 

When  not ill.  170 

Of  deisndant  from  arrest,  order  for iii.  123 

When  defendant  will  be  discharged iii.  124 

OnbaU ill.  124 

Ofemployee,  right  of  master  on L  668 

Of  garnishee  by  close  of  term iii.  177 

Of  liability  of  stockholder  of  corporation L  298 

Of  surety  by  extension  of  time  on  promissory  note 1.  620 

Under  what  plea  admissible  in  supplement^  proceedings ill.  882 

Under  "wrii  ot  habeoM  eorpui ill.  391 

In  bond  of  indemnity,  huw  effected 1.  678 

What  plea  of  must  aver ii.  706 

How  pleaded ii.  70T 

On  the  monev  counts ii.  797 

Diaclain&er.    In  cases  of  ejectment,  elxect  of Ii.  915 

Of  forcible  entry  and  detainer it  983 

In  putition,  what  essential Ii.  940 

In  answer  in  action  to  quiet  title,  effect  of ii.  335 

Dismissal  of  action  of  ejectment  upon iii.  594 

Substitution  of  party  on  application  for ill.  343 

Discontinuance.    Whatitavoids ii.  702 

Dleervtion  of  Conrt.    In  admitting  or  refusing  evidence iii.  431 

Allowance  of  costs Jii.  648 

Inequity lit.  648 

Appointment  of  receiver 1.  808 

Bringing  in  necessary  parties UL  831 

Fixing  time  fojp  interest  in  specific  performance U.  490 

Granting  injunctions  in  trespass ill.  248 

Qranting  new  trial  on  ground  of  insufficiency  of  evidence til.  607 

Granting  writ  of  cerMorari iii.  881 

Striking  out  answer  filed  after  time ill.  322 

To  extend  time  for  filing  papers iii.  278 

For  filing  answer  or  demuirer ill.  290 
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Dishonesty.     Imputations  of,  whon  slandeiouB tt.      44                     . 
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Of  prosecution  prima  facie  evidence  of  want  of  probable  cause ii.       €0 

Order  for  is  not  appealable iii.     Ml 
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Have  no  appellate  Jurisdiction L      31 
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Duly  and  legally  held,  allegation  In  utsurpatlon  of  office U.  498 
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Settlement iii.    OS 

Statute  of  limitations IL     7« 

Stipalatlong iii.    686 

Special  pleas... *li.    679,716,730 

Supplemental  pleadings.. iii.    357 
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Title  and  right  of  pofiseasion « ii,  909-911 

Averse  possession  for  five  yearn  gives  title  to  land iL    3iS 
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Deposit  in  court  equivalent  to ill.  672 

Suificiencyof 111.  678 
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Of  part,  effect  of Ul.  238 

Bight  of  is  all  that  is  required ii.  226 

What  is  sufficient 11.  288 

Prior  possession,  compliance  with  statute  required  Ii.  248 
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Tax  title,  rights  derived  under il.  228 

Termination  of  pending  suit,  effect  of ; ii.  22B 
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Proceedings  on.  See  JiTBY iii.     495 

Bmplojrer*    In  actions  for  personal  injury,  when  liable 11.    78,    79 
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BatrF.    Of  Judgment,  duty  of  clerk .: UL    619 

'  Ondefault Ul.    898 

On  verdict  oT  Jury .• UL    645 
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A  plea  against  common  carriers ii.  134 

Against  directors  of  an  insurance  company i.  294 

By  executors  and  trustees 1.  306 

For  ejectment it  216,  286 

For  foreclosure  of  mortgage ii.  266,  266 

Forftaud 11.  436,437 

For  libel  and  slander iL  85 

For  malicious  prosecution  ii.  68 

For  personal  injury ii.  68 

For  i)er8onal  property. . , iL  303 

For  slander  of  title Ii.  166 

Of  covenant i.  666 

Of  usurpation  of  office < ii.  498 

On  recognizance L  780 

In  answer  Justifying  trespass * ii.  892 

Kssentijal  Facta.     In  actions  for  trespass ii.  170 

BMenttals  of  Bond ill.  90 

Bstate  At  Suffranoe.    Definition  of ii.  529 

In  laud,  execution  against Hi.  788 

In  possession,  who  may  bring  action  for 11.  170 

What  must  be  shown i.  820 

ISstate  of  Dee«ased  Persons.    Actions  to  foreclose  mortgage  in iL  266 

Bstoppel.    As  to  value  of  goods,  received  without  objections ii.  843 

Effect  of  on  right  of  executors  to  sue  on  covenant 1.  651 

In  answer  in  ejectment ^. ..  ii.  923 

On  right  of  action  in  ejectment IL  233 

InpaU IL  768.929 

What  is  matter  in IL  719 

When  matter  of  record  must  be  pleaded ii.  928 

BTtctlon,    Allegation  of,  in  covenants t  641 

By  processoflaw L  643 

By  title  paxamount i.  642 
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In  actions  of  forcible  entry ii.    9G2,9C1 

Necessary  to  reclaim  purchue  money i     MS 

Necessity  of,  on  a  covenant  of  seizin  i.    €54  <SS 

Brldence,     Adduced  in  partlcnlar  cases,  claim  and  delivery ill.    4AS 

Divorce ill.     4M 

^ectment liL    M4 

Forcible  entry  and  detainer iii.    444 

Foreclosure  of  mortgages  and  liens  ilL    44S 

Insurance iii.    445 

Blander ill. 

Admission  of,  in  answer ii. 

Admissibility  of,  a  question  of  law UL    991 

When  judgment  will  be  reversed  for iii.    753 

Oonilictof,  rule  UI.    740 

Copies  of  records  and  records  admitted  as iiL    848 

Deposition  as,  when  used iii. 

See  Ikbpectxon  of  Documents.  - 

Error  in  admission  or  exclusion,  a  ground  for  new  trial iii.    607- 

Essential  to  sustain  allegation  of  fraud  in  contracting  debt iii.    107 

Exceptions  to,  must  be  taken  at  the  trial itL    498-600,788 

See  ExcxPTiONS. 

Legal  effect  of,  when  a  ground  for  new  trial ill.    816 

Newly  discovered,  a  ground  for  new  trial iii.    884 

•      Form  of  aiBdavit  for    iii.    594 

Must  be  in  the  record iii.    787 

Of  contempt,  how  proved iii.    833 

Of  facts  essential  for  change  of  place  of  trial iii.      63 

Of  loss  of  profits  In  action  for  salary  of  clerk ii.    001 

Of  publication  of  summons  must  be  conclusive iii.     31 

Of  payment  IL    780 

Of  loss  of  profits  in  action  for  salary  of  clerk ii.    801 

Practice  and  proceedings  in  evidence iii.    4S8-49S 

Presumption  of  court  on,  no  objection  being  raised iiL    748 

Secondary,  when  maybe  adduced iiL    8S1-85S 

Weight  of,  a  question  of  fact '. iii.    397 

Wlien  new  trial  will  be  granted  on iiL    619 

What  will  be  rc^viewed  on  appeal iii.    738 

Whatwill  not  be  reviewed iii.    7-28^7S7 

When  judgment  contrary  to  evidence  will  be  reversed iii.    798 

See  WxTNfifis. 

BzanatiUittoiiLa,     Of  bail,  form  of  statement  on iiL    196 

Of  garnishee,  affidavit  for iii.    176 

Orderfor ■.... iiL    17« 

Of  Judgment  debtor,  affidavit  and  order  for UL    808 

Of  thi^  person,  in  supplementary  proceedings iii.    812 

Of  witness  in  this  state,  affidavit  for iiL    8SB 

Outof  sUte iiL    860 

Notice  of  time  of  taking,  form  of iii.    8G0,  861 

Ijhuiinlntnff  Title,    Action  against  attorney  for  ne^igenoe  in  IL    148 

Bzoepted  Cliias  ot  Debts,     In  actions  of  bankruptcy ii.    7U6 

Bxceptlona,     Bill  of  exceptions  must  be  annexed  to  judgment  roll iii.    511%  700 

Filing  and  settlement  of,  how  made iiL    700 

What  it  must  contain IiL    608,  flOO 

Comments  of  judge  not  subject  to iiL    500 

Effect  of,  in  policy  of  insurance  L    4K 

Error  miut  be  made  affirmatively  to  appear iH.    605 

Errors  of  law  must  be  pointed  out iii.    M6 

Mode  of  reserving  on  trial  by  the  court ilL    498 

In  covenant  to  appear  need  not  be  alleged  on  complaint L    661 

Must  be  taken  at  the  trial iU.    488,  698,  731 

Or  objection  cannot  be  raised  on  appeal  iiL    483 

Must  be  taken  to  support  motion  for  new  trial iii.    683,  614,  616 

Must  state  the  point  with  clearness iii.    488 

Objections  which  may  be  taken  on  appeal  tram  judgment  roll iii.    497 

To  admission  of  evidence  must  be  taJcen  at  the  farial ilL    498-900 

Of  documentary  evidence iii.    488 

Ofdeed UL    408 

Irrelevant  testimony,  presumption  concerning iiL    499 

Special  points  of  exception  must  be  made  at  the  time ilL    SOO 

What  must  be  stated UL    701,738 

To  depositions,  when  made UL    867 

Notice  of,  must  appear    iU.    868 

To  findings.    Defective  findings  should  be  specially  excepted  to UL    500 

Specify  wherein  it  is  sufficient UL    498 

When  findings  of  a  Jiiry  can  be  reviewed ilL    134 

When  not  a  ground  for  reversing  a  judgment UL    701 

Time  of  filing , *  itt.    581 
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Want  of  findings  muBt  be  excepted  to iii.    601 

When  it  need  not  be  taken ill.    603 

When  qnaUaed,  flndin|!B  must  bb  accepted  to Iii.    601 

TO  Inatnictions,  how  taken ill.    603 

Should  be  specific iii.  603,703 

When  not  error  to  refuse iii.    6u8 

Whentaken iU.  C02,  784 

ToirregularitiesofiwrtieSt  pleadings,  etc iii.    735 

To  rulings,  how  taken iii.    702 

Of  reference  must  be  taken,  how  and  when iii.    487 

To  sureties  on  undertaking  on  appeal,  when  taken iii.    673 

Made  statute  of ,  on  claim  and  delivery,  form  of iii.    191 

LimiUtions ii.    742 

What  is  an  exception iii.    492 

Si«««Ave  Danutjr«8.    A  ground  for  motion  of  new  trial Hi.  601-603 

Form  of  afiidayit  f  or ill.    600 

Btxelvalon,  Of  a  member  of  volunteer  association ii.  SHB6,  886 

XtxemaMe  Delay.    In  action  against  a  builder  for  not  completing  work i.    633 

BxAuse,    For  non-payment 1.    780 

Inaction  for  collision  between  vessels ii.    884 

flbceeiite.    Implies  delivery i.    721 

Ksecuted,  What  it  implies i.    640 

flbcoontloiL  Averred,  form  of L    724 

Bills  to  enforce  lien  of ii.    284 

Counties  exempt  from iii.  775,786 

Enforcement  of  money,  judgment  by » iii.    776 

Execution,  creditor  joined ii.    206 

For  costs  on  an  appeal  in  issue Iii.    776 

For  deficiency  on  foreclosure  sale ill.    776 

Issue  of i.    726 

Must  be  averred i.    734 

Froi>erty,  definition  of ilL    785 

Property  in  custody  of  the  law iii.    785 

Public  property ilL    786 

Levy  under  a  satisfaction  of  judgment   ill.    648 

Proof  of  execution  of  note i.    689 

Property  exempt  fh^m  iiL  779-789 

Bale  under,  how  con^uotod iii.    789 

Liability  of  sheriff iU.    789 

Notice  of  sale  must  be  given ill.    781 

Order  of  sale  in  foreclosure  suits iii.    789 

Rule  of  equity  in iiL    793 

Personal  pVoiierty,  how  delivered iii.    780 

Real  property,  certificate  of  sale  of ill.    790 

Sheriff'sdeed iii.    791 

Redemption  after  sale.    See  Redkmftion. 

Re-sale  of  property  and  rights  of  purchaser 111.  790,791 

Title  acquired  by  sale  Iii.    792 

When  sale  under,  will  be  enjoined ill.  226,227 

Seizure  under i.    677 

Stay  of ,  when  may  be  gruited iii.    778 

Exemption  a  personal  righi ill.    779 

What  subject  to  execution.    Eetateinland iiL    783 

Joint  property  iii.  784,786 

Money  in  bonk,  when  not ill.    784 

Pledge,  how  reached^ ill.    784 

When  proceedings  on,  will  be  restrained ilL    221,  226,  232 

Writ,formof IiL  774,  776 

How  executed iiL    779 

Levy  uuder,  effect  of iii.    777 

Howmade ill.    777 

What  may  and  may  not  be  levied  on HL  786-786 

Return  of  sherifi;  how  made Iii.    777 

Amendment  of iii.    778 

Cannot  be  made  by  deputy ill.    778 

Conclusive iiL    778 

When  writ  may  issue ilL    778 

Irregular  issuance  of,  how  corrected iii.    777 

Who  may  issue  writ ilL    779 

Bseeutlon  of  Bonds L    749 

Bzeentors  nnd  AdnaiBistrators,  Action  against U.    380 

Action  by,  how  brou^t 1.    104 

Action  may  be  continued  in  name  of iii.    888 

Affidavit  on  motion  for  continuance ill.    341 

Notice  of  motion  for  continuance iiL    843 

Petition  for « iii.    339 

Order  thereon iii.   338 

8 


Iviii 


INDEX. 


Bzeciitors  and  AdmtnUitratora.  Tax- 

AllegatiuQ  of  appointment  of '. i.    304,305,909.310 

As  partie8  plaintiff i. 

Defendant  L    105,    il 

Authority  to  sue i. 

Complaint  in  actions  by i.    %)3-S17 

A^lnst  administrator i.  311 

As  exeoutor,  when  to  be  alleged  i.  304 

By  administrator i.  308 

By  an  executor L  993 

Suing  in  his  own  right i.  311 

Gommencement  of L  311 

Averments  in    T i.  305 

Appointment,  how  averred i.    904-^300 

Capacity,  how  bverred i.    305,306,307 

Death  of  testator,  how  averred i.  306 

See  CoMPiiAmrs,  Fobms  or. 

Letters  testamentary  of L    810, 314 

Prof ert  of ,  not  essential L  908 

Hay  maintain  actions i.  306 

For  trespass IL  176 

Parties  plaintiff  in  actions  by 1.  7« 

Defendant  in  actions i.  106 

Presentment  of  claim  to  a  condition  precedent i.  313 

•                         Effectof L  813 

Effect  of  non-presentment 1.  815 

Promise  of,  iiow  alleged i.    306-315 

Proof  of  will,  how  alleged L  306 

Qualification  of 1.  307 

Bepreeentative,  character  of i.  30T 

Bights  and  liabilities  of 1.  307 

To  use  and  occupation  of  estate i.  307 

Torts,  actions  for,  do  not  lie  against i.  315 

What  complaint  in  action  by,  should  state 1.    305,306 

When  eujoined  from  making  distribution lii.  231 

See  AxtMiiasTiuTOBa. 

Bxeevtor  and  DeTlsee.  One  who  acts  as  both,  ri^^ts  of L  sn 

Bzeeutorjr  Affraement.  For  sale  of  goods L  107 

To  isBue  policy  of  insurance i.  430 

Warranty  under L  T56 

Bxeml^iary  Dankaflres.  See  Daicaobs. 

Bxenkpllfieatlon  ofjudgmeut,  how  done L  451 

Blxemptlon  tronk  Exeoatlon.  A  personal  right , iii.  779 

Who  exempt  from  giving  bonds  in  appeal ilL  673 

BiZiatenee  of  foreign  corporations L  S30 

Bxoneratton  of  bail  by  death ilL  173 

Bbcpired  liea«e.  Eljectment  brought  under ii.  341 

Bxpreas  Company-.  Receipt  given  by,  not  a  defense  as  to  liability ii.  880 

Kxpreaa  Notice.  Dissolution  of  copartnership    11.  801 

Bxpreas  Promiaea,  Complaint  on  promise  in L    305-400 

Consideration  of  precedent  debt i.  395 

Denialof ii,  780 

Of  compromise  of  an  action i.  306 

On  promise  by  third  party  to  pay i.  SS7 

To  pay  for  surrender  of  lease L  390 

For  purchase  money  of  land .' i.  400 

Bxpr«fla  Tnaata.  Assignees  and  Devisees A i.  900 

Of  lien,  effect  of lii.  ilf 

Bhctenalon.  Of  railroad  track,  statement  on  motion  for  injunction  against lit  338 

Extension.  Of  railroad  track iii.  333 

Bxtenalon  ot  Ttuae.    Notice  of  intention  to  move  for  new  trial  may  be  extended  ill.  56T 

Time  to  ai^>eal  cannot  be  extended iii.  690 

Time  to  plead  may  be  extended.    Bee  Amxnpmxktb. 

To  surrender  defendant,  notiee  of  motion  for iiL  130 

Affidavit  in  support  of  motion  for ill  131 

Diligence,  how  staled  in iii.  131 

Bxtra  Pay.    Express  agreement  for i.  500 

BSxtra  Work.    In  action  by  contractor  on  builder's  contract i.  0S7 

Blxtreme  Cruelty.    Definition  of; U.  410 

See  DivoBOK. 

BSxtrlnslo  Faeta.  When  actionable  in  libel  and  slander ii.  33 

Bbctrlnalo  Hatter.  In  libel  and  slander ii.  33 


Vaet  of  PoMeaalon*  In  aetion  in ^eotment r...    ti.    016 

Factor.  May  maintain  action  for  personal  property. U.    100 

When  UaUe  for  ipislieasaBee Ii. 
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Unlawful  oonyenion  by il.  191 

Facta,  Evidence  of  in  affidavit  for  change  of  place  of  trial ili.  63 

Uowrtatedin ilL    63,   66 

In  claim  and  delivery lii.  185 

Existence  or  not  existence  of  a  question  of  fact lii.  397 

Denial  of  in  claim  and  dcliyery,  sufficiency  of ii.  905 

Findings  of,  -when  reviewable  on  appeal lii.  738 

How  found  on  trial  by  the  court lii.  427 

What  is  left  to  inference ill.  437 

Implications  and  presumptions  Arom i.  1S5 

Issues  of,  when  taken iii.  388 

Mode  of  stating  facts,  l<^cal  order  of  averments i.  146 

By  direct  averment L  -148 

In  ordinary  and  concise  language 1.  IfiO 

With  certainty i.  151 

Must  be  allegc^d  in  action  for  quieting  title ii.  836 

For  refusing  plaintiff's  vote ii.  99 

For  specific  performance ii.  480 

Fortrespass : ii.  893 

In  affidavit  for  arrest  and  baU iU.    i  03, 107, 130 

For  change  of  place  of  trial iii.  63,   66 

In  reply  to  statute  of  limitations iii.  376 

For  malicious  prosecution...  ..* ii.  08 

For  money  paid ^. . . .  i.  46 1 

For  use  and  occupation i.  6?6 

On  undertakings ..» 1.  737 

In  special  pleas .' ii.  760 

See  Plbadinqb,  GoMPXiAiMTs,  Anbwkbs,  Denials,  AnrxDAvm. 

Vkilare  of  Consfderatlon,  As  a  plea  In  actions  on  undertakings,  form  of il.  847 

Defective  answer ii.  848 

Must  be  special  lysetup ii.  848 

In  positive  and  direct  terms U.  860 

JVon  ef£/ar(Mns  when  to  be  pleaded ii.  851 

When  bad  for  duplicity ii.  849 

In  action  on  money  counts ii.  798 

Failure  to  Prosecute,    Damages  on ill.  189 

False  Eutry  in  books,  as  between  partners 11.  394 

Answers  in  action  foi* ii.  858-863 

False  Imprlsonn&ent,    Denials  in ii.  839 

Justification,  plea  of ii.  860 

Arrest  without  proof ii.  10 

Oomplaint  in  action  for ii.  10 

See  Ck)icPLADrrs,  Fobms  of. 

Corporation  liable  for 11.  10 

Definition  of ii.  11 

Election  of,  remedy 11.  11 

Falsehood,  an  essential  ingredient ii.  11 

Malice,  an  essential  ingredient ii.  11 

Principal,  an  agent ii.  U 

Special  damages  in ii.  IS 

Sufficient  averments ii.  11 

Facts  and  circumstances  must  be  shown '. IL  10 

Want  of  Jurisdiction ; ii.  U 

Whatltavoids il.  U 

When  action  lies 11.  13 

Wholiablefor 11.  13 

False  Representations,    Denial  of  intent  to  defiraud  not  material lii.  120 

Effect  of ,  in  actions  on  undertakings ii.  840 

See  Fraud.  ^ 

False  Statentent,  In  regard  to  patent  and  manufactures IL  166 

Falsltjr,     Form  of  denial  of 11.  089 

Fare,  Action  against  railroad  company  for  excessive  fare i.  4C0 

Farmfnip  Utensils,     What  exempt  from  execution iii.  780 

Fatl&er,     When  father  may  maintain  action  for  seduction  of  daughter 11.  108 

Full  age  not  a  bar ii.  103 

Fatlfter  or  Motlier,  As  party  plaintiff 1.    80-81 

Faulty  Form  of  answer  denying  damage  by  plaintiff's  fault 11.  881 

Federal  Courts,  Jurisdiction  of ■ 1.  447 

Fees,  Of  attorn^  in  action  to  recover  fees  for  services 1.  507 

In  foreclosure  of  mortgage lU,  550 

Howcomputod ill.  548 

Ofjnrorwhat  allowed lU.  473 

Felons,  Excluded  from  giving  testimony  on  trial  ItL  448 

Felon sr.  Form  of  special  plea  that  note  was  given  to  compound  a  felony ii.  759 

Female,  Cannot  maintain  action  for  her  own  seduction , if.  103 

Fenune  Covert,  Disabili^  of  Infant  attaches  to ""      i.  381 

See  Hdsbamd  akd  Were,  Govkbtubb 
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Femme  S<ile,  See  Htobaxd  amd  Wife. 

Fenoe%  Form  of  answer  justifying  rebuilding  fence ii. 

Trespass,  fence  defectiye ii. 

Bequisements  of  railroad  companies U,    IJS 

Wlmt  must  be  stated  in  actions  for  tearing  down iii.    149 

Ferries  and  Toll  Brldiirea,  In  action  by  owners  of,  what  most  be  alleged 1.    456 

Ferry  Uceiifle,  Exempt  tram  execution ill.    7B6 

Ferryman,  Liability  of ,  for  negligence „ IL     199 

Verry'Rlgikt,  Bight  of  injunction  to  restrain Hi.    218,340 

Fictitloas  Grantee,  In  bills  to  set  aside  conveyances II.    961 

FIclltlovs  Names,  Form  of  afBdavit  to  obtain  icaye  to  coirect UL    323 

Form  of  notice  of  motion  for  leave  to  correct III.    3ST 

Form  of  order  granting  leave  to  ootrect iii.    S39 

Fidelity  of  Clerk,     Complaint  on  bond  for i.    744 

Faithful  discharge  of  duUes L    74ft 

Fiduciary  Capacity,     Statements  essential  in  complaint,  for  money  received  in  Hi.    106 

FUlnfT  and  Serving',     Notice  of  litpendem  in  foreclosuro ill.      59 

Of  bill  of  exceptions ilL    TOO 

Supplemental  pleadings ^....  iii.    3ST 

"When  notice  on  sppeal  must  be  filed iii.    669 

In  appeal  from  justice's  court ill.    771 

Bemittitur  on  appeals ilL    7169 

Statement  on  appieal ill.    690 

Transcript  on  appeal ill.    708 

Undertaking  on  appeal liL    67^679 

Final  Judjnnent,    What  constitutes ill.    606,734 

What  may  be  reversed  under  appeal  firom tlL    734 

How  understood ill.    506 

Final  Process, ilL    774-801 

Finder,      May  maintain  action,  when U.    180 

Fire  Companies,     Property  of,  exempt  from  execution ilL    7B0 

Fire  Insvranoe,     See  Imsubancb. 

Firm  Credit  or*s  Uen,     Prefei  red  to  lien  of  individual  creditor ill.    157 

Finn  Name,     Partners  may  be  sued  by L    941 

Finn  Property,     What  may  be  levied  on iiL    786 

Five  Years'  Possession,     Construction  of,  in  ejectment 11.    930 

Fixtures,    Grain  crop  as  realty  iiL    331 

Statement,  in  motion  for  injunction  for  removing ill.    217 

When,  personal  property iL    306 

Whether  i>crBonal  property  is,  is  a  queKtion  of  fact iii.    997 

Flooding  MInlnir  Claim,     Statement  In  motion  foi  Injunction  against iiL    399 

Allegation  sufficient  iiL    390 

Flame,    When  taxable IL    576 

FIndlnirs,  By  the  court iii.    419 

In  actions  for  divorce,  form  of iii.    iHO 

To  quiet  title,  form  of iiL    439 

Conclusiveness  of Ifi.    477 

Contrary  to  stipulation iiL    436 

Exceptions  to iii.    500,6(0 

Defective  findings  should  be  specially  excepted  to iiL    600 

Findings  qualified •. iii.    801 

Timeof  filing iiL    SW 

Want  of  findings,  remedy  for iU.    501 

When  necessary iii.    603 

Facts,  how  found iiL    437 

Oeneral  and  special IIL    429 

In  conversion iii.    416 

In  ejectment iiL    436 

In  forcible  entry  and  detainer ill.    436 

Inhaud ilL    439 

In  trespass iiL    49S 

Oncontract iiL    436 

On  question  of  jurisdiction iii.    ^9 

Of  membership  in  company iiL.    499 

Of  money  deposit iii.    496 

Of  note  and  mortgage ilL    490-4SI 

Practice  on  findings iiL    490 

Objections  to,  must  be  qwcially  taken iiL    T94 

Presumptions  on iii.    490 

Inappeal iiL    744 

Separate  statement  in UL    431 

Somciency  of  statement  in iii.    491 

Test  of  sufficiency iiL    439 

Of  facts  vrheaa.  reviewable  on  appeal iiL    739 

Of  jury  when  not  reviewable  on  appeal IIL    794 

Presumption  of ,  when  defective IIL    744 

OmiflBionof iU.    139 
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Of  referees  on  Bame  footing  as  of  a  Jadge ill.  483,484 

Effect  and  conclusiveneBS  of ill.  485 

What,  should  state iii.  486 

Should  be  incorporated  in  bill  of  ezceptiona ill.  701 

In  transcripts  on  appeal iiL  706 

What 'Will  not  be  reviewed  on  appeal iii.  728 

What  omissions  in  will  not  to  be  reviewed iii.  728 

When  Judgment  will  be  reversed  for  error  in. ill.  -762 

When  new  trial  will  be  granted iii.  766 

When  required  in  the  record  on  appeal iii.  706 

When  not  necessary  in  the  action ill.  4SiS 

Foreible  and  Uiila%«rfkil,    Allegation  of,  in  actions  for  trespass ii.  171 

Forelble  ]9B|«ctlon,     Form  of  complaint  against  corporation  for ii.  6 

^w  regarded ii.  7 

Forcible  Bntty  and  Detainer,     Action  statutory 11.  608 

An  action L  2 

Answer  in  action  for ii.  961 

Claim  to  and  possession  of ii.  966 

Demand  for  surrender  of  possession,  how  defined 11.  961 

Demurrer  and  answer  in ii.  962 

General  denial,  effect  of U.  968 

Insufficient  defenses ii.  963 

In  tax  suits ii.  965 

Special  pleas  in,  easement ii.  962 

Entry  under  law 11.  962 

Eviction ii.  962 

Leave  and  license 11.  963 

Right  of  possession  ii.  964 

Title  terminated ii.  966 

Sufficient  answer ii.  964 

Street  asscBsments ii.  964 

Transfer  of  cause ii.  965 

Causes  of  action,  how  distinguished il.  622 

May  all  be  united ii.  623 

Character  of  action  for ii.  507 

Object  of  action , ii.  512 

Charge  to  the  jury  in  actions  for iii.  461 

Complaints  in  action  for IL  606-634 

Description  of  laud  in 11.  510 

Separate  statement  of  causes  of  action ii.  517 

What  complaint  may  contain il.  628 

What  must  be  shown.; it  619 

8co  GoMPuaNTS,  Fobmb  of. 

Construction  of  statute , ii.  509 

Damages,  measure  of 11.  509,  529 

On  appeal ii.  51 0 

Rents  and  profits ii.  516 

Treble  damages,  right  to ii.  519 

Waste  and  injury IL  618 

Demand  for  i>06sesslon,  when  essential ii.    520,  531,  961 

Estate  at  suflhince  ii.  629 

Remedy  of  landlord IL  632 

Erroneous  instruction  in  action  for ill.  468 

Effect  of  verdict ill.  468 

Evidence  adduced  in  actions  of ii.    963.  ilL  444 

Forcible  entry  defined ii.  511 

Force  essential ii.  511 

Gist  of  the  action 11.  511 

Forcible  detainer  defined ii.  520,523 

Fraud  defined  in  action  for ii.  529 

Injunction,  when  it  may  issue ii.  454,  512 

Judgment  bears  interest iL  512 

Jiurisdiction  in  actions  for 1. .  32.  ii.  512 

Oi  county  courts L    38,  32 

Of  district  courts i.  82 

Occupation,  who  deemed  as  occuiMint ii.  624 

Ouster  from  a  portion  of  land,  efi'oct  of 11.  613 

Parties  plaintiff  and  defendant  in U.  618,  681 

Possession,  fact  of  essential ii.  514 

Principal  and  agent  ii.  516,  622 

Right  to  protect 11.  614 

Sufficient  averment  of 11.  616 

To  be  restored ." 11.  631 

BeUtion  of  landlord  and  tenant,  when  to  be  shown ii.  582 

Notice  to  quit,  time  allowed ii.  630 

Tenant  at  suf&ance,  not  entitled  to il.  532 

Poesession  to  be  restored ii.  631 
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VoretUle  "Entry  and  Detainer.  vok  pjobb 

Tenant  rights,  liabilities  and  duties  of  11.    SS9 

Bepairsof iL    6S9 

Term,  termination  of  tenancy ii.    633,  594 

Restitution,  writ  of ii.    516 

Showing,  required  by  parties  on  trial ii.     517,  ISSS 

Unlawful  entry  defined ii.    534 

Entry,  how  made ii.    529 

Estate  at  suffrance ii.    629 

Unlawful  detention,  what  constitutes IL    534 

Verdict  in  action  for  ML    468 

Waste  and  injury,  pending  suit Ii.    618 

What  must  be  proved iiL    444 

When  action  can  be  maintained ii.    519 

When  it  cannot...: il.    519.524 

When  demurrable ii.    635 

When  defendant  may  be  arrested  in ii.    508 

Who  liable  for ii.    511 

Foreelovore  of  Mechanics'  lilena,    Action,  how  commenced ii.    276 

Personal  action,  eflfect  of iL    277 

Buildings  and  other  improvements,  what  they  indude ii.    275 

Complaint  in  action  for ii.    273 

Description  of  premises  in ^ U-    ^6 

Complaint  by  sub- contractor  for ii.    275 

Averments  in,  construction  of ii.    276 

Construction,  alteration  and  repair iL    275 

Description  of  premises  in  lien il.    276 

Notice  of  forms  of  contract iL    28S 

Interest  of  third  parties ii.    276 

Jurisdiction  in " IL    276 

Limitation  of  time  for  action it    277 

Subsequent  statute  governs ii.    277 

Parties  defendant  in  ^ i.    106 

PlaintlfTin .• L      81 

Who  may  become iL    277 

Materialmen iL    277 

Right  of  lien , iL    277 

Relative  rights  of  parties U.    282 

Voreelosnre  of  M.ortgtig€>y    Action  to  redeem.    See  Redevphok  ii.    270 

An  action i.       3 

Assignees,  complaint  in  action  by ii.    268-270 

Averments  in ii.    278 

Claims  against  estate ii.    266 

Conditions  in  mortgage ^ ii.    26S 

Constructive  notice  of « iiL      53 

Costsallowed  in iil.    660 

Debt  falling  due  by  instalments Ii.    254 

Decree  in,  form  of iii.    639 

Erroneous  decree,  relief  from iii.    543 

Effectof iiL    6« 

Relief  in  case  of  default iL    259 

What  it  must  conUin iiL    542 

When  final iii.   688 

Defeasance  in  mortgage 11.    254 

Equity  practice  In ii.    286 

Estate  of  deceased  partner 11.    256 

Evidence  adduced  in  action  for  UL    444 

Fees  of  attorney  tn IIL    650 

Fonns  of ,  answers  in  actions  for U.    dS3-838 

Condition,  denial  of ii.    933 

Conditional  deed IL    93J 

Delivi^ry,  denial  of iL    983 

Disclaimer,  effect  of iL    983 

Former  judgment  as  a  defense iL    933 

Fraudulent  mortgage,  effect  of U.    983 

Husband  and  wife,  defense  by iL    934 

Literal  and  conjunctive  denials ii.    934 

Mechanics'  liens,  objection  to,  how  raised  on  demurrer iL    934 

Remedyat  law ii.    981 

Statute  of  liens,  requirements  of IL    931 

Statute,  who  mav  plead iL    936 

Tax  title  as  a  defense ii.    935 

Vendor's  Hen,  action  for,  when  demurrable U.    936 

Sec  Answers,  Forms  of. 

Fonns  of  complaints  in  action  for Ii.    290,-29 

Allegation  of  insurance  by  plaintiff U.    253 

Demand  and  notice  essential IL    256 

Description  of  land  in iL    250 
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Poreelosiire  of  Mortiraire.  tol.  paqb 

EBsential  avorment 11.  266,266 

Executors  as  parti<:H  defendmnt  In 11.  2M 

Inadequate  seciirlty 11.  2fi8 

IntaDt  defendautM 11.  266 

IntcreBt,  avermeiit  of 11.  267 

Ilecord  and  acknowledgmeut U.  269 

BUtute  of  limlUtlons 11.  261 

Stipulations  In  mortgage U.  261 

BurpIuB  averments ii.  263 

Tender 11.  263 

That  defendants  claim  some  interest IL  263 

Foim  of  complaint  in  action  to  foreclose  chattel  mortgage ii.  286,  288 

Assignment  and  delivery ii.  287 

Future  advances 11.  288 

Pledge,  foreclosure  of ii.  288 

See  GuMitjairrs,  Fobms  or. 

Injunction  In,  on  good  cause 11.  266 

Joinder  of  causes  of  action 11.  966 

Several  notes 11.  267 

Lien  of  bondholder 11.  267 

Severance  from  realty,  effect  of IL  261 

Lien  of  Judgments  in  action  for ilL  517 

Material  rights ii.  287 

If  ortgage,  a  mere  security ii.  267 

Power  of  sale  in 11.  260 

Notice  of  2u  pcfuiau  must  be  filed  in lU.  63 

Of  chattel  mortgage 11.  288 

Order  tn  may  be  appealed  from ill.  642 

Parties,  plalntiiT  in 1.  81 

Defendant  in 1.  106 

Who  should  be  Joined ii.  258,267 

Supplemental  in  actions ii.  268 

Proceedings  in  are  actions : i.    3,  11.  258 

Remedy,  extent  of 11.  260 

Right  of  surety 11.  260 

Sale  under  statute,  foreclosure 11.  269 

Summons,  form  of  in  action ill.    23-26 

Service  and  return  of  by  sheriff HI.  28 

Supplemental  answer,  what  it  should  include Hi  632 

Two  mortgages  on  the  same  property ii.  964 

SubKequcnt  mortgages 11.  262 

Waiver  of  right  to  foreclose ii.  264 

When  action  Ilea 11.  264 

When  complaint  in  i»  demursable 11.  620 

Who  may  intervene  in  action  for ill.  352 

Foreelosare  of  Vendor**  liieit.    Answer  In  action  for,  when  demurrable 11.  936 

Oomplaints,  forms  of 11  282-284 

Execution  need  not  be  alleged 11.  284 

General  averment  of  mortgage  defective 11.  286 

Defense  of  failure  of  performance IL  284 

Purchase  money  of  land  a  lien 11.  285 

Lien  as  a  charge 11.  284 

Right,  when  enforced IL  285 

•           Waiver  of  lien  by  taking  security  it  286 

Notes  as  security 11.  285 

Forefffn  Coin  Note.     Value  of  coin  must  be  averred 1.  583 

Foreign  Corporation.     Action  by,  fur  money  loaned,  what  must  be  averred.. . .  i.  271 

Allegations  of  incorporation 1.  270 

Are  deemed  persons i.  271 

Complaint  in  action  by 1.  269 

Corporate  character,  must  be  alleged  In L  268 

Existence  of 1.  270 

Form  of  special  plea  by 11.  761 

Injunction  not  granted  to  suspend ill.  220 

Location  of,  presumption  of  court i.  270 

May  maintain  actions i.  270 

National  banks  as 1.  -271 

Not  liable  to  attachment ill.  136 

Prlvilegesof L  271 

Residence  of 1.  27 1 

Suit  by  officer  of,  whatmust  be  alleged L  271 

When  amenable  to locallaWB 1.  270 

When  considered  a  domestic  corporation L  270 

Where  assessed L  275 

VoT^ign  Debt.  Not  mibject  to  attachment lit  138 

Foreigner.    Form  of  Jurat  to  affidavit  bv 1.  187 

Foreign  Goiroriunenta.    Actions  by,  in  state  courts i.  30 
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Forelipi  Ctovemmente.  ▼oc. 

May  Boe  and  be  saed i.      99 

ForefflT'^  Judirment.    Force  and  effect  of L    451 

Fonn  of  answer  denying ii.     794 

Facts,  how  alleged fL     TM 

Fraud  in  action  on U.    794 

Form  of  answer  alleging  fraud  in  obtaining li.    79S 

Irrelevant  matter,  how  considered ii.    7S€ 

•    Form  of  complaint  on i.    4Sa 

How  pleaded L    246 

Vmrelsii  I«an^ita«re*  Form  of  complaint  for  Blander  in iL      4B 

What  must  be  averred  in ii.       40 

In  written  instrument,  effect  of  in  pleading i.     549 

ForeliTi^  I«ai«v.  What  is  the  law  a  question  of  fact iii.    907 

Forelurn  Mlnen.  Failure  of,  to  procure  license,  a  grQund  for  action  for  tieqpaoB  ii.    171 

VoreigMk  tteeordm.  As  evidence  in  actions iii. 

Foreign  Residence*  Jurisdiction  of  state  courts  over i. 

May  be  brought  in  by  intervention iii. 

Foreii^n  State.  Affidavit  taken  in,  how  certified iiL     869 

Not  allowed  to  sue  in  a  court  of  equity ii.    618 

Foreign  Statutes.   How  pleaded i.    947 

ForeifiTit  Suits  Pending.  How  pleaded  as  a  defense ii.     709 

Foreifrn  Vsnry  La  vrs.  Allegation  of,  as  a  defense,  what  should  be  stated  in iL     8SS 

Forf^Bltare  nnd  Penaltjr.  Parties  plaintiff  in i.      81 

Failure  to  pay  assessment L     458 

Forfeitnre  in  Bond.   i.     457 

Forfeiture  in  Rem i.    457 

Forfeiture,  Distinstion  between  forfeiture  and  ii^unction ii.    488 

Eiffect  of  non-payment  of  rent I.    814 

Effect  of  waiver  of i.    689 

Of  title  to  r<»l  estate i.     487 

Plea  of,  in  action  for  ejectment iL    918 

Under  statute,  claim,  how  construed L     458 

What  should  be  stated  in  plea  alleging  seizure  for iL    889 

Formal  Parts.  Of  complaint L    1C9 

Of  defendants*  pleadings L     17T 

Of  pleadings ,  L    169 

Of  papers  used  in  court  proceedings 1.    189 

Fomner  Action.  Plea  of,  when  good  in  action  on  sheriff's  bo  ad iL    8*9 

Fonner  Adjudication.  Effect  of  on  demurrer IL    ^0 

Former  Judipment.  When  a  bar  in  actions  for  foreclosure iL    983 

On  written  instmmente iL    814 

When  admissible  in  actions  in  ejectment ii.    993 

Former  ReooT-enr.  Keplication  to  plea  of iii,    STS 

Plea  of  m  ejectment,  what  must  be  shown A iL    916 

For  personal  property iL    900 

See  Plkas,  Fobmb  of. 
Forms,  Bee  AvFiDAvrrs,  Answbbs,  GoicpLAiirra,  Dehials,  Noticbs,  Obdkbb,  Plxas, 

KXO. 

Forms  of  VeriflcAtlon.  Sufficiency  of 19T 

VarwmxdUoLg  AfgettU  Form  of  complaint  against  for  not  forwarding  goods  as 

agreed Ii.    143 

Bcsponsibility  of il.    144 

SeeAoKirr. 

FMmehlses.  Are  not  subject  to  levy  on  ezeoutlon iiL 

Fmnd.  Definition  of iL 

In  action  for  forcible  entry IL 

When  consummated U. 

Act  of  legislature  cannot  be  attacked  for IL    419 

As  a  reply  to  plea  of  statute  of  limitations ill.    8T8 

Gauseof  action  for,  may  be  assigned L    108,  ii.    4SD 

What  constitutes tL    «n 

Oomplainte  in  actions  for iL  417-481 

Act  of  agent,  allegation  of ii.    418 

Actual  and  intentional  fraud,  how  pleaded tL.  419 

Deed  deposited  with  tltird  party iL    431,493,413 

Demand  when  essential ii.    491 

Essential  allegations  in ii.    429 

Facto  and  circumstances  must  be  alleged IL  4ai^4E9 

Fraudulent  intent  should  be  avetred IL    423 

Ooardlan  sale  to  set  aside  for * IL    428 

Insufficient avermento »...  tt.    fi8 

Offer  to  return,  must  be  alleged : iL    4£8 

Performance,  how  alleged IL    497 

Return,  allegation  of  demand  for IL    497 

Of  purchase  money IL    497 

Time,  distinct  avermento  of,  essential iL    498 

See  OoMFLaiKxs,  Fobmb  ov. 
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Deceit*  when  remedy  lies  for iL  400 

Deceit,  how  alleged » iL  431 

HVhatcompUint must  show w* ii.  MO. 

Deed  obtained  by * ii.  890 

Diacoyery  of,  may  be  added  to  original  bill  in  supplemental  pleadingB..  IIL  S6B 

Effect  of  allegation  of,  in  action  for  money  paid L  481 

Bridence,  what  essential  to  prove  tnud iL    420,  448,  Ul.  lOT 

Form  of  answer  alleging  fraud  in  obtaining  Judgment ii.  796 

In  procuring  note ii.  896 

Irrelevant  matter,  how  construed ii.  796 

Howalleged , iL  827 

Must  be  specially  pleaded il.  897 

Note  for  mining  stock ii.  828 

WbAt  must  be  averted f il.  897 

Form  of  answer  denying  fraud ii.  066 

Form  of  complaint  against  director  of  corporation  for  miarepreaentation    iL  488 

Averments  of  firaud ii.  4S9.  441 

Contract  uttra  otref ii.  441 

Fraudulent  representation  in iL  441 

Against  fhtudulent  purchaser  and  his  transferee 11.  486 

Disavowal  of  sale  in ii.  486 

Injunction  in IL  486 

Against  seller  for  fraudulently  r^resenting  chattels  to  be  hia iL  442 

Consideration  not  necessary  in IL  448 

Circumstances  must  be  shown IL  44S 

Inducements  may  be  shown    ; ii.  448 

Notice,  what  is IL  448 

Purchase  on  faith  of  representations iL  444 

Silent  acquiescence  in ii.  444 

Bale  under  warranty  in 11.  444 

Sufficient  averment  in ii.  444 

For  fhtudulently  delivering  less  quantity ii.  445 

For  fraudulently  procuring  credit  for  another  person ii.  487 

Essential  averments  in IL  487 

Of  false  recommendation ii.  438 

Of  false  representation il.  438 

Title  does  not  pass ii.  489 

When  action  lies iL  489 

For  procuring  property  by  fhtud ii.  488 

*                                Essential  averments  in ii.  486 

Fraud  in  sale  of ii.  486 

"When  action  lies  for ii.  484 

For  rescission  of  contract  on  ground  of  mistake ii.  428 

Knowledge  of  plaintiff  as  to' iL  429 

When  action  lies. 11.  429 

Invalidating  marriage 11.  419 

Consideration,  inadequacy  of,  not  p«r>e  proof  of iL  420 

Bescission  of  contract il.  417 

To  correct  an  account  stated 11.  489 

Fraudulent  account 11.  488 

To  reform  a  conveyance 11.  480 

Adeed iL  431 

Amortgage iL  431 

A  written  contract ^ ii.  481 

A  written  instrument iL  482 

To  set  aside  Judgment  fraudulently  obtained iL  446 

Fraud  and  deception  in iL  460 

Howalleged ii.  460 

Judgment  br  confession ii.  460 

Bydefault iL  461 

By  stipulation il.  461 

Legal  remedy  must  be  exhausted 11.  451 

^'onn  of  demise  of iL  690 

Boffleiency  of il.  6go 

When  demise  may  be  made IL  690 

Fonn  of  special  plea  of IL  720,787 

Actual  f^ud  must  be  shown IL  720 

Essential  averments iL  787 

Howalleged \ u.  790 

How  pleaded il,  737 

Must  be  specially  pleaded U.  721,788 

Statute  of  fhtttds ii.  788 

Snfflcienoy  of  averment iL  721 

What  it  must  state IL  720 

Fkmud  must  be  shown  in  execution  of  deed  or  patent u. 

FZAudnlent  inducement  to  sell 11. 

Fraudulent  note  may  be  canceled IL 
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Fraud.  ^ol.  Ttam 

Frftudttlent  repreeantatloiiB  ms  to  quallfey iL   tt 

Fnradulont  8ue  may  Iw  reAciQded t ii.    ^U,0&,Ui 

FnucU  how aUe^Bd U.    837.8tf.7M 

Instructions,  when  erroneous  on  questions  of iiL  .  lA 

JnrlBdiGtioo  of  courts  of  equity  in ii.   41S 

Misrepresentation  of  corporation,  action  for  averment  of  fraud  in it   Hi 

Contract  .«/lra  vires il   40 

Fraudulent  issue  of  stock iL    Ml 

Representations  of  value ii. 

Jurisdiction,  in  actions  for  fraud ii. 

Must  be  alleged  in  pleadings ii. 

Need  not  be  alleged  in  action  on 'warranty  of  quality L   T5S 

Parties  Joined  in  actions  for iL   4^ 

Defendant  in L    1« 

Partnership  debt  fraudulently  coniracted ii.    fiO 

Patent  to  land,  fraud  may  be  shown  in  the  procurement ii.    416 

Beplioationof  plaintiirtopleaof ill.    3T4 

Statute  of  frauds  may  be  tak«>n  advantage  of  on  demurrer iL   fiV 

Forms  of  pleas  of •  ii.    7S7-f40 

Bssential  averments  in ii.    137 

How  pleaded IL    7>7 

Must  be  specially  pleaded iL    738 

What  agreements  void. : iL    7X 

To  set  aside  a  conveyance ii.    S6 

How  pleaded IL    438 

When  a  question  for  the  court ilL    WH 

Which  invalidates  marriages  iL    411 

See  MlBTAKX,  Befobmatzok,  Rxsoibsion. 

Fraudulent  Aoeoitnt.    Action  to  correct iL    431 

Fraudulent  Attaohmeat.    Effect  of  discovery  of iiL    15T 

Fraudulent  Conveyanoe.    Effect  of IL    361,969 

When  demurrer  to,  can  be  sustained IL    SS3 

Fraudulent  Debtor.    Affidavit  for  arrest  of iiL    IflT 

Fraudulent  Disposition  ot  Property.     An  injunction  may  be  granted  to 

restrain , iiL    S2S 

Statement  on  motion  for iiL    S4l 

Fraudulent  Intent.    As  a  ground  for  arrest iiL    108k  U0 

Deemed  Arom  false  representations iii.    180 

Is  a  question  of  fact iL    887* 

Should  bo  averred ii.    49 

Fraudulent  Judipnent.     Confessed  in  several  oounts iL    888 

Fraudulent  Mortf aire.    Effectof iL    988 

Fraudulent  Proeurement  of  Credit.    Action  lies  for iL    48T 

Essential  averments iL    43T 

liaise  recommendation  and  representatiuna ;.    iL    438 

Title  does  not  pass  on iL    488 

When  action  lies  for iL    48» 

Of  property,  action  lies  for IL    484 

Essential  averments  in .*. iL    488 

Fraudulent  Purcbase.    Action  lies  for IL    488 

Attachment  may  issne  before  maturity  of  debt iii.    184 

Disavowal  of  sale  and  injunction  granted IL   48S 

What  constitutes IIL    108 

Frsiudulent  Representations.    How  pleaded • iL   4M 

Fraudulent  Sale.  Ofpropertv iL    448 

Action  against  seller  lies  for , U.    448 

Effect  of,  in  action  for  money  paid L    488 

Faith  of  representations ii.    444 

May  be  rescinded ii.    494,485,448 

Silent  acquiescence  in,  is  fraud iL    444 

Sufficient  averments  of iL    44t 

Warranty  of  title iL    444 

Fraud  and  False  Siivearinf.     Evidence  in iL    788 

Freljflit.    Action  for,  when  demnmble iL    80 

Advanced  freight,  when  returnable L    488 

Form  of  complaint  by  cMTier  against  oonsigneo  for L    881 

Against  consignor  for L    888 

By.shipowner  for  i.   688 

Interest  on,  commences  on  demand i.    884 

Lien  for L    688 

Frivolous  Ans^irer.  A  ground  toir  judgment  on  the  pleadings  iiL    881 

See  Amswxr. 

Frivolous  Appeal.    Damages  for,  when  reooverad i.    788 

Frontaiire.    What  constitutes iL    881 

FugltlTes.    Jurisdiction  of  state  ooUrts  over L     SI 

Fund.    In  complaint,  by  a  receiver  for  fbnd  In  hands  of  tmstees.  what  mjui  be 

stated N .' L 
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Fund.  Toi*.  FAom 
In  hands  of  receiver,  how  diBtrilmted .*. iii.    843 

Pnmltare.  Of  hoiuehold,  exempt  ttom  execution  iii.    781 

Of  office • iii.    782 
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Public  guninis  l^OQW,  •  nniaanoe ii.  395 

Gamielkment.    Definitionof iii.  173 

Affidavit  to  examine  gErnishee,  form  of iii.  176 

Order  thereon,  form  of iU.  176 

Appearance  and  answer  of liL  176 

liability  of  samiBhee iii.  174,  177 

Notice  to  third  person,  l^  aheriif,  requiaitee  of  ^ iii.  177 

Effect  of  notice iii.  174 

Other  actions  pending iii.  117 

Proceedings  af^dnst  garnishee iii.  178 

Citation  to  M>pear iii.  177 

Disohargeof Ul.  177 

Release  of  by  plaintiif iii.  179 

Who  and  what  liable  to  garnishment ill.  174 

Proceeds  of  mining  claims,  how  gamisheed iii.  178 

Sheriff,  how  gamlBheed Hi.  135 

Trostfond : ilL  179 

When  liability  accrues iii.  174 

Cteittfml  Corenant  to  Repair.    How  binding i.  664 

CtoiMral  Ilemlal.    Definitionof ii.  683 

Effect  of,  in  ejectment ii.  916 

Equivalent  to  general  issue ii.  655 

What  it  puts  in  issue iii.  871 

In  actions  for  malicious  arrest ii.  869 

In  actions  for  daim  and  delivery »  ii.  903 

Gonversion iL  900 

Damages  for  negligence Ii.  875 

Forcible  etatry  and  detainer ii.  963 

Keeping  vicious  dog U.  876 

Nei^gence  by  agents a ii.  884 

Proniusory  note,  effect  of ii.  814 

Services,  work  and  labor ii.  800 

Of  incorporation  insufBclent ii.  768 

Sufficiency  of,  in  actim  for  mOney  had  and  received ii.  797 

When  insufficient U.  797 

.                                     In  action  for  money  lent. . . ii.  799 

What  may  be  proved  under  in  action  against  car  conductor ii.  868 

For  injiury  by  negligence iL  884 

For  libel  and  slander ii.  864 

Fortrespass U.  887,893 

Ctoneiral  lame.    In  action  on  written  instruments ii.  814 

In  action  for  damages  for  conversion  of  water iL  884 

In  action  for  trespass U.  887 

In  ejectment ii.  916 

Giving  Credit.    Form  of  answer  denying  negligence  in ii.  883 

CtoldOviii. ^. L  407 

Assessment  may  be  levied  Od  collected  in  ii.  663 

Contract  for  payment  in,  must  be  averred L  646,  6i>8 

See  JuDOioarr. 

Sold  Coin  Jodipnent.     Costs  and  interest  in,  may  be  enforced  in iii.  630 

How  Justified  on  an  accounting iii.  619 

In  action  on  claim  and  delivery iii.  619 

In  ejectment iii.  630 

Forgoodssold iii.  630 

For  payment  of  promissory  note iiL  521 

Legal  tender  act,  constitutionality  of iii.  630 

Note  and  mortgage,  payable  in  gold  coin iii.  631 

On  contract ML  619 

CKkmIs.     Acceptance  of,  by  common  carrier ii.  129 

Form  of  complaint  against  common  carrier  for  loss  of ii.  137 

Against  puruiaaer  of ii.  469 

When  buyer  can  maintain  action ii.  470 

InnkeepctB  liable  for H.  113 

Insuran<»  on  to  be  laden i.  441 

Lien  on,  by  common  carrier ii.  110 

Removal  of ,  by  agent  of  bailee,  effect  of iL  131 

Transfler  of,  is  an  assignment L  367 

Ckiods  Deposited.    Duties  of  bailee  concerning ii.  110 

GoodM  in  wanalt.  Not  liable  to  attachment  in  suit  against  a  corporation ill.  138 

.  Qoods  sent  on  Comaaissloii .    In  action  for,  what  must  be  alleged 1.  473 
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Hoods  Sold  and  Deliverefl.    Allegations,  InsuAidenoy  of i.    4iM  I 

Of  partaenhip,  not  necessary L    404     -  1 

Amounts  due  must  be  severaUy  stated L    4t8 

Balance  of  account  for 1.    M5 

Cause  of  action,  how  stated i.    4M 

Ck>mplaints  in  actions  for i.  4(Dt  ill 

See  GOMPI.AI2ITB,  FOBMS  OF. 

DellTery  of,  to  third  party,  must  be  averred 1.  431 

Demand  not  necessary L    404^  408,  MB,  40 

Object  of  ayerment  of 1.  409 

Description  of;  defect  in,  how  remedied L  i§4                    I 

By  quantity L  4M 

Haee  verba *. i.  497 

Dormant  partner  a  necessary  iMurty  plaintiff L  411 

Oood  will  a  part  of  partnership  property L  418 

Implied  promise  to  pay  should  not  be  pleaded L  4M 

/nacMtahM  oMumnnt,  suffloiency  of L  4M 

Nature  of  claim  would  be  indicated 1.  408 

Payable  in  gold  coin .• i.    407,  iii. 

Promise  to  pay,  implied  by  Isw L 

Beplication  in  action  for UL  9T9 

Request,  averment  of,  not  requisite L 

8uiBeient  answer U. 

Value  of,  allegation  of  material L 

When  due,  not  necessary  to  be  specifled 1.    408»  407 

Who  liable  for i,  411 

Hood  Will,  A  part  of  partnership  property L  4i8 

CN»Tom<Mr  of  Statc^  ifandamtu  will  issue  to ilL  901 

Government,  Mandamut  will  not  issue  to  compel  issuanoe  of  patent ill.  003 

Si^t  checks  not  entitled  to L  57S 

When  allowed i.  OOt 

*  Warehousemen,  how  bound  as  bailee iL  ISO 

Crop^  As  realty UL 

Ontnt.    When  construction  of  terms  of  is  a  question  for  the  court iiL 

When  a  question  of  fact ill. 

ilnuitae.      Not  charged  with    constmcthre  notice   in  actions   to   foreclose   a 

mortgage .' lit  58 

Bee  CoicpuasTB,  Ahswebs. 

Omnt  ot  Bnsentent,  Must  be  specially  pleaded  in  <0«c^ont iL  flT 

Oxmntor,  Possession  of  should  be  avezred  in  answer  in  creditor's  action il.  968 

See  OOMPLAIMTS,  AXSWXBS. 

Orounds  iter  Hevr  Trial,  Sufficiency  of IIL  601,  OOS 

Oronnds  ot  Belled  In  veriflcation  by  officer  of  corporation  need  not  be  staled. .  L  108 

In  verlflcation  of  comidaint  by  attorney  must  bo  stated L  100 

flronnds  of  duillence,  To  jurors,  what  are t )iL  440 

dconnd  of  S^cessi-re  Damntfes,  Form  of  affidavit  on UL  OSO 

Oronnd  of  Ii  ren  ularlty ,  In  unpanneling  Jury,  form  of  affidavit  on iii.  881 

Qconnd  of  BOsconduet,  Of  Jury,  form  of  affidavit  on UL 

Oronnd  of  New  BtTldenee,  Form  of  affidavit  on — IiL 

ttronnd  of  Snrprlse,  Eonn  of  affidavit  on iiL 

Qro%rtnf  Crops,  Howdelivered L 

Not  Mfected  by  statute L 

Sale  of 0 i. 

Subject  to  taxation ii.  878 

erowln«r  E'nilt.... L  417 

Aonmntles.    Answer  in  action  on  departure  ftom  guaranty ii.  785 

Denial  of  plaintiff's  performance IL  784 

Plea  of  mistake,  what  must  be  alleged IL  TW 

Answer  with  denials iL  TB4 

Complaints  in  actions  on L  418-4SI 

See  COXPLAINTB,  FOBMS  OF. 

Performance  of  condition  precedent,  when  to  be  alleged L  414 

Promise  in  writing  need  not  befSUeged i.  411 

When  request  should  be  averred \,  418 

Conditional  goanmty,  liabill^  under L  414 

Demandof  judgment  after  return  of  sheriff L  430 

Demand  and  notice  essential  to  cause  of  action L  414,415 

Not  e«aentlal  on  absolute  guaranty L  414 

When  not  essential  on  general  guaranty L  418 

Ouarantor,  when  discharged  by  delay  in  giving  notice L  41T 

In  action  on' promissory  note i.  418 

Joinder  of  puties 1.  418 

Must  be  in  writing L  414,489 

OonsideFMion  need  not  be  stated L  414 

Sufficient  allegation  of  in  complaint L  tiO 

Onguoronty  for  price  of  goods  sold,  action  for L  418 

For  growing  fruit L  41T 


INDEX,  Ixix 

OiiArftnttos.  vol.  paox 

«           LUbillty  of  gnanmtor 1.  417 

Notice  to  guarantor  of  acceptance  of  guaranty 1.  417 

Want  of ,  to  discharge  guarantor L  417 

What  actions  cannot  be  united i.  417 

On  guaranty  of  charter  party,  when  good L  416 

On  guaranty  of  nibrtgage,  action  for 1.  418 

Action  on  the  note i.  419 

By  administrator i.  419 

Averments  easential i.  421 

Demand  of  judgment i.  420 

Interest  on 1.  420 

Mortgage  a  mere  security 1.  430 

Not  a  conveyance 1.  420 

Terms  of,  must  be  shown  in  af&davit Ut  lOl 

Cliaamntor.  Liability  of i,  «21 

Sufficiency  of  averments  on  a  bond  to  charge i.  S45 

Who  is i.  620 

Ovardian.    Oomplaint  In  action  by i.  829 

Appointment  must  be  alleged i.  330 

How  alleged i.  880,884 

By,  for  fraudulent  sale ii.  425 

What  must  be  alleged  in  action  for  services i.  331 

Complaint  omitting  to  allege  appointment  of,  bad  on  demurrer ii.  618 

General  guardian,  how^  appointed i.  84 

May  consent  to  maiTiage  of  female  infant i.  881 

Powers  of i.  88,881 

Infant  may  sue  by 1.  33 

lietters  of  guardianship  of  lunatic i.  334 

May  verify i.  19s 

Of  lunatic,  appointment  of i.  333 

Necessary  averment  in  suits  by i.  336 

Powers  of 1.  336 

Property  of,  cannot  be  seized  for  taxes  of  ward 11.  684 

See  iNFAifr,  Insame  Pessoks. 

Oaardlan  ad  litem.    Appointmentof 1.  60,329 

When  consent  of  infant  is  necessary. .. .   1.  84 

May  verify i.  193 

Power  of,  in  suits  for  partition i.  381,  334 

OoardiaM  and  Ward.    Action  by  ward  against  guardian  f«.»r  an  account '  1.  374 
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Form  of  order  granting  writ  of  ... : '. •. ill.  890 

Dlschainge  on ill.  891 

Hearingon Hi.  891 

Proceedings  on,  how  governed ill.  898 

Remedyby Hi.  899 

Return  of lil.  893 

Who  may  issue ill.  894 

Form  of  petition  for  writ  of ill.  889 

Repeated  applications  for ill.  890 

What  affidavit  should  state ill.  890 

Formofwritof ili.  896 

Issuance  of,  purely  ministerial ili.  896 

Jurisdiction  of  county  court  in i.  so 

Of  district  court  in i.  34 

Of  state  court  in i.    20.  ili  893 

Of  the  BUpzeme  court  in i.  34 

•  '                         Original  Jurisdiction i.  37 

Conflictof ill.  898 

Personal  liability,  deflne<\, 111.  886 

Place  of  trial  of  actions  in i.  48 

Rightofbail iii.  887 

Habitval  DrnnkaTd*    Action  against,  another  salt  pending i,  886 

Habitual  Dniiiicennesa.    Definition  of il.  414 

Form  of  complaint  on  ground  of ii.  413 

BamUesa  Brrors.    Judgment  wiU  not  be  reversed  for iii.  740 

Hateliiirajr.    Fonn  of  complaint  for  injuries  received  by  falling  through  hatch- 
way....  * , ii.  93 

The  same,  another  form ii*.  93 

Heariiiff.    Presence  of  hearing  must  be  alleged  in  actions  for  libel  and  Slander. . . .  il.  87 

Howalleged il.  37 

■•ir.    Allegation  in  suit  by  i.  261 

Form  of  complaint  against  heir  for  debt  of  creditors a,  379 

Allegation,  where  heir  has  aliened  the  land u.  390 

Desoiption  of  premises,  how  stated .*. ii.  330 
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I>eMdiie,sverm«iitof  notneoaottty 11. 

Heir  and  pereonal  ropresentatiyee  cannot  be  Joined t...     il.     399 

In  suit  a^Unst  hetrs  and  devisees,  what  most  bo  aTBcred IL     849 

LiabiUtyof iL 

I^raonal  sssets  insnlBcient ii. 

Right  of  recovery,  special  facts  must  be  allsfled II.     981 

Fonnof  complaint  by  heirs  of  covenantee  against^prevloas  grantor  ou 

covenants i. 

Implies  death  of  ancestor ^ L    K 

Of  devisee,  when  action  in  ejectment  can  be  maintained  by iL 

Remedy  of  purchaser  against  minor  heirs U. 

Right  of,  when  aflsignable L      OT 

Herding  Sl&eep.    Damages  ror  trei^Mss  for  neglect  in ii.    178 

Hlfb^rays.    Actions  in  relation  to,  are  special L 9 

Bay  or  river  as  a  highway iL 

Bidlding  on,  a  nuisance IL 

Ci^,  when  liable  for  nuisances  on ii.    901 

Defect  in,  in  actions  for  personal  iqjury iL      88 

Denial  of  obstructing  ii.    998 

Ejectment  the  proper  remedy  for  appropriation  of tL    218 

Form  of  complaint  against  corporation  formed  under  the  act  in  rela- 

tionto L    S7T 

Directors  of  corporation,  when  personally  liable L    377 

Form  of  averment  of  incorporation  in  such  actions i.    S77 

Form  of  complaint  for  obstructing ii. 

Impediment  in,  causing  personal  injury iL 

Obstructions  to,  how  enjoined iii. 

Ordinary  care  to  avoid  injury  by IL 

Relief  from  obstruction  of IL    Stt 

Replication  in  action  for  obstructing iii.    8?9 

Ri^t  of  way,  creation  of ii.    9Q8 

Special  damages  must  be  laid  for  obstructing IL    S09 

when  action  lies ii.    an 

When  bill  will  lie  for  injunction IL    901 

■Ire*    Form  of  answer  denying  hiring IL 

By  assignee iL 

EfBBCtof II. 

Form  of  comidalnt  against  hirer  of  chattels  for  not  taking  proper  oare  of 

them 11.    115 

For  driving  horse  on  different  journey  trom  that  agreed U.    118 

For  hire  of  furniture,  with  damages  for  ill  use i. 

For  hire  of  personal  property L 

Facts  must  be  set  forth i. 

For  hire  of  piano  forte,  witti  damages  for  not  returning  it L    08 

For  injury  to  horse  fjrom  iDomoderate  driving IL    118 

LiabiUty  of  hirer  of  chattels U.    871 

Bee  Raxlbbs. 

Hired*    Implies  a  request L    82S.    IL    884 

■older.   Holder  and  Ovmor,   Bona  Fide  Holder  and  <Hraer.    Are 

legal  conclusions L    190, 181 

Ingood  faith iL    O* 

HoldiniT  Oflloe.    What  constitutes IL 

Holding  two  olBcee,  effect  of IL 

Homestead.    As  a  defense  to  etjeetment i...    Ii.    917 

Complaint  by  husband  and  wife  to  recover,  what  must  be  averred 1.    SU 

Dedication  of iiL    400 

Exempt  from  ereeution ilL    TOO 

In  suit  for  recovery  of ,  wife  should  be  brought  in IiL    919 

Married  woman  mav  answer  separately  in  action  for IL    791 

Mortgage  on,  as  a  cloud  upon  title Ii.    940 

Recovery  in  action  for,  by  husband,  defeated  by  death  of  wife.    IL    719/  Ul.    897 
Rights  of  wife  in,  cannot  be  prejudiced  by  fraudulent  acts  of  husband.    11.    437 

Sale  of,  by  sheriff,  effect  of L    949,749 

Homestead  Associations.    How  incorporated  in  California L    616 

Horse.    Action  for  personal  injury  by  viciotu  horse U.     80,187 

Form  of  complaint  agamst  contractor  for  insecure  street,  whereby  plain- 

tUTs  horse  was  iiljured U.    148 

For  driving  horse  on  different  journey  fkom  that  agreed IL    110 

For  iniury  to  horse  ft*om  immoderate  driving IL    115 

»*    Form  ox  answer,  justifying  breaking  house  by  virtue  of  seardK^wtRant.     U.    090 

Form  of  complaint  for  entering  and  ix^uring  a  house IL    181 

Action  transitory  and  local IL    181 

For  use  of  abusive  language  in  ftt>nt  of IL    181 

Joinder  of  parties  in  actions  for  damages  for  trespass II.    181 

Ofllosr  without  process IL 

Trespass  to  the  person IL 

Ob  boondaiy  UxM^  where  taxable IL    870 
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Public  gunisg  houBe,  A  nniaanoe 11.  9M 

Uofuelftold  Farnltiire.    What  exempt  from  execution 111.  781 

Hwband  and  Wife,  Abeence  of  former  husband  xend«ni  subeeqnent  mairlage 

Toidable , U.  412 

Answer,  form  of  commencement  of  bj L  180 

Gonstnictlon  of '. 1.  180 

Yeriflcatlon  of  answer  by 1.  194 

As  paiiieB  defendant L  109 

Joinder  of ,  in  actions L  110,111 

For  partition it  829 

When  wife  may  defend  in  her  own  right 1.  109 

Not  bound  by  subsequent  promise  of  husband i.  110 

As  parties  plahitlir 1.  82 

Joinder  of,  in  actions 1.  88 

For  recovery  of  homestead ill.  858 

For  services  of  wife  before  marriage L  825 

In  special  cases ,....  i.  826 

When  husband  must  sue  alone L  88 

When  wife  may  sue  alone L  826 

In  actions  for  libel  and  slander ii.  86 

Whennot i.  826 

Averment  of  marriage,  sufficiency  of 1.  824 

Common  and  separate  property  of,  how  Uable  lor  debts  of  wife  before 

marriage i.  819,821 

Complaint  charging  separate  estate  of  wife,  what  it  must  state. .     i.    319,  L  820 

Allegation  of  an  intent  to  charge  separate  estate,  when  necessary  i.  820 

Allegation  of  coverture,  not  necessary L  820 

Demand  of  payment,  how  made l.  820 

Liability  of  wife  as  sole  trader,  in  actions  for  rent i.  322 

On  note  indorsed  by  the  wife,  while  sole 1.  331 

On  promise  of  married  woman,  what  must  be  alleged L  321 

Death  of  husband,  eiTect  of,  in  actions U.  719 

Forms  of  oomplalnts,  by  and  against i.  817-329 

See  GoacPLAZirrs,  Fobms  or. 

Form  of  petition  to  continue  action  in  joint  names  of ill.  886 

In  action  for  recovery  of  debt  ttom.  married  woman  as  sole  trader,  what 

must  be  averred i.  827,328 

What  facts  muiit  be  alleged t  sjig 

*          Rights  and  lijkbilities  of  married  women i.  320 

Sale  and  delivery,  what  must  be  alleged i.  322 

Separate  property  need  not  be  designated i.  322 

Averment,  sufficiency  of i.  323 

In  complaint  by,  to  recover  homestead,  what  must  be  averred i.  821 

Insurance  on  husband's  life  by  wife i.  .  433 

Assignment  of  insurance  policy  in  trust  for  benefit  of  wife 1.  488 

Manlsge  de/aclo^  effect  of 1.  3J1 

Married  man  liable  for  breach  of  promise  of  marriage i.  939 

'*f                May  be  witnesses  against  each  other,  when ili.  443 

Misjoinder  ot  may  be  taken  advantage  of  on  demurrer iL  025 

In  action  to  foreclose  a  mortgage ii.  02g 

Misjoinder  of  causes  of  action,  when  Incompatible i.  331 

Omission  of  writ  to  verify  answer  in  foreclosure  suit,  effect  of it  934 

Profits  of  separate  property  of  wife  not  liable  tdt  delrts  of  husband ii.  862 

Privileged  communications  between,  during  marriage ^ m.  445 

Rights  of ,  in  division  of  common  property 1.  323 

Separate  estate  of  wife  in  Calif omla,  what  is i]  324 

Gift  of,  to  daughter,  when  valid  against  her  husband i.  327 

Mortgage  of  by  wife,  how  considered i.  324 

Sale  of,  for  benefit  of  husband 1.*  325 

When  husband  is  liable  for  goods  furnished  wife l[  317 

Whennot L    318.  ii.  784 

When  husband  may  maintain  trover  against  mortgager  of  wife's  chattels  ii.  189 
See  DivoBcx,  Mabbtaob. 
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Identity.    Of  cause  in  f(»ms  of  special  pleas il.  792 

Of  parties,  in  forms  of  special  pleas '*.  Ij[  703 

Presumption  of,  in  actions  on  written  instruments ..- jj  540 

I|rno««n00.    As  an  imputation  which  is  libelous ,[[[  U,  44 

Denial,  on  ground  of  ignorance  of  facts  iiisufflcient ii.  095  Q97 

Explaining  cause  of  ignorance ii.' 099 

Allegation  of  ignorance  insufficient  to  raise  an  issue .',  i|,  093 

Insnfflioient,  forms  of ...,    if.*  393  915 

Surplus  allegations ...  11*397 

OalifomUrule u]  395 
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Pieftumption  of  knowledge H.    0? 

Corpontion,  acts  of  agents li. 

On  written  instruments li.     OM^ 

me^ftl  Interest.    On  note  ms  a  special  plea,  form  of IL. 

lUeg^  Taxee.    What  complaint  mnst  state.... L 

Immaterial  Matter.    Issurplusage i. 

ImpUeatlons   and   Presumptions  of  I«ai)r.       Should  not  be  stated   in 

pleadings i.     ISS. 

Agency  of  bank 1. 

Conyeraion,  implies  a  wrongful  oonyersion L     ISS 

Death  of  ancestcnr,  implies  by  heir 1.     130 

Delivery  of  a  specialty  need  not  be  stated i.     189 

Allegations  of  making  written  instruments  imply L     1S5 

Entry  on  lands,  means  lawful  entry i.     155 

Indorsed,  means  lawfully  indorsed i.     159 

In  writing,  averment  of  acceptance  implies L     136 

Implies  ^e  acceptance i.    165. 

Jurisdiction  of  court  of  record i.     136 

Lease  In  writing,  implies  quiet  enjoyment i.     15B 

Made  and  delivered  by  corporation,  imports  consideration i.    136 

l^egUgence,  includes  gross  ss  well  ssordinary i.    156 

Vo  award,  implies  no  valid  award i.    155 

No  memorial,  implies  no  valid  memorial i.     155 

Non-pajrment,  implied  by  due  and  owing i.    136 

Official  capacity  of  executor i.    136 

Overpayment,  means  in  money i.    155 

Ownendiip,  possession,  evidence  of i.    136 

Continuance  of  from  date i.    155 

Possession,  implies  legal  possession ^.     L    155 

Premise,  legal  obligation  implies L    196 

Proportion  of  liability  of  surety L    137 

Public  ofBoer,  ai^pointment  implied 1-    13T 

Signed,  applied  to  promissory  note,  means  made L    IK 

Statute,  actions  brought  under L    1ST 

Subscription  to  stock,  implies  ownerdiip L    liB 

Taking,  means  unlawful  taking i.    196 

Writing  obligatory,  imports  sealed  instrument L    156 

Inkplied  Dentise.    Need  not  be  set  forth  in  actions  for  use  and  occupation i.    59S 

Implied  Prontiee.    In  action  for  malpractice  of  physician. «....    U.     96 

In  action  for  money  had  and  received i.    <i66 

To  pay,  should  not  be  pleaded i.    -MM 

Implied  Warriintjr.    What  constitutes L    754,756 

Implied  Admissions.    See  Adhibsions L    159 

Implied  Contraet.     Oomplaint  in  action  on,  for  use  and  occupation 1.    539 

Tenancy,  when  and  wh^  not  implied i.    532 

luKproper  FamUiaritles.    How  pleaded  in  actions  for  divorce iL    Wi 

ImproweuKent.  Cannot  be  set  off  for  damages  in  actions  fdr  use  and  occupation     L    533,  990 

(te  public  land^,  liable  to  assessment  for  taxes ii.    576 

Plesded  in  ejectment  as  set  off IL    919 

Ineoneistent  Relief.     Cannot  be  asked  for ilL    917 

Ineorporation.    Act  of,  how  averred  in  pleadings i.    994, 9T3 

How  averred  in  pleadings L    9T4 

Mode  of  need  not  be  alleged L    97C 

Must  be  averred  in  pleadUngs,  need  not  be  in  suit  1^  assignee i.    9S6 

Of  towns.  Jurisdiction  of  county  court  in L     38 

Proof  of 1.    974 

When  Inferred i.    914 

tndeUtatus  Aasnukpeit.    Suffloienoy  of  count  for  goods  sold  and  delivered. ...     i.    401 

Indebted.    A  legal  conclusiou L    130 

Change  of,  does  not  discharge  the  debt L    007 

Facts  which  constitute  must  be  alleged L    540 

Indebtedness.  Must  be  stated  in  complaint  by  administrator L    909 

Note,  prima  facit,  evidence  of i.    388 

Sufftciency  of ,  allegation  of i.    379 

Use  and  occupation,  averment  of ^ L    593 

See  Imstbumemts.  • 

r.    Action  lies  on  attachment  bond  given  to  sheilif L.    676 

liability  of  sureties  in i.    017 

Discharge  ftom L    678 

Material  averments  in L    678 

On  execution  bond,  seizure  under L    6T7 

Condition  precedent  in L    676 

Ii^unotion L    6f7 

Answer  in  action  on il.    839-840 

Omission  to  set  up  defense,  effect  of iL 

Release  as  defense  on  partnership  agreement. ft 

BeeAxswKBS,  Fobmsmt.       
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Bond  I  ^  by  plaintiff  to  Bheiiff  to  keep  proper  fonn  of 111.  m 

cliaracter  of  instrament ilL  164 

form  of iU.  IW 

In  claim  and  delivery,  form  of 111.  19S 

Condition  precedent  in  action  on UL  196 

Priority  of  lien  of  attachment ill  199 

On  execntlon,  form  of ill.  78T 

Proceedings  on  leyy UL  188 

Obaraoter  of  indemnity  bond ill.  16A 

*        Liability  of  Bureties  on ilL  165 

Oomplaints  in  action  on  bond  of L  87(MW6 

Actual  damage  must  be  shown L  876,67T 

«     Consequential  damage,  how  aveired L  68* 

Demand,  when  not  essential 1  67T 

Necesaaiy  expense,  averment  of 1.  678 

See  GoxPLACns,  Fobms  of.  •  , 

Contracts  of  Indemnity 1.  67T 

For  seizing  property  under  execution i.  67T 

For  willful  trespaas L  6T9 

Liability  on  partnership  agreement tt.  888 

When  contract  is  TOid L  679 

Landlord  when  not  bound  to  indemnify  tenant  on  eviction L  6M 

Notice  to  sureties,  effect  of L  678 

When  not  necessary  to  allege i.  681 

Bemedy  at  law  on  bond  of ., L  679 

Bight  of  sureties  on  promissory  note.. ', '    i.  688 

Voluntary  payment,  effect  of i.  886 

laidtctment  Found.    Must  be  averred,  when 1.  780 

Indisr**^^  Relntl  v<».    Special  proceedings  to  compel  support  of i.  9 

ladivldnal  Banker.    Action  by,  how  broufi^t 1.  17* 

Individual  Interest.    Averment  of,  in  evidence L  888 

Individual  I«lablUty.    Of  corporationa 1.  388-4)08 

Indivisible  Facts.     In  denials  in  answre IL  686 

Indorsed  means  lawfully  indorsed 1.  166 

Indorsement.  In  blank,  effect  of 1.  062 

Averment  of,  in  action  on  promissory  notes L  601 

Effectof t  601 

Allegation  of,  essential,  in  actions  on  promissory  notes L  60T 

By  a  firm,  sufficiency  of  allegation  of 1.  696 

By  corporation,  what  must  be  av«rred '1.  €02 

By  maker  necessary  to  pass  the  title 1.  608 

Effectof ^ 1.  n.% 

Indoraer  and  Indorsee.  See  Bills  Exch.  Pbomissobt  Kotxs,  Wbrtkb  liiaimDM "ta 

How  enforced L  S6T 

SeeLiABXLmr. 

Of  judge's  ai)provaI  on  motion  taken  on  arrest,  fonn  of 111.  118 

On  execution  or  writ,  need  not  be  set  out i.  889 

On  copy  of  writ  of  attachment,  form  of Hi.  160 

Of  sealed  instrument,  when  assumpsit  may  be  brought 1.  6*0 

IndneeoKent.    Denial  of,  in  answer  in  libel  and  slander 11.  063 

See  Libel  and  Slandeb. 

In  actions  for  deceit  or  fraud,  how  all^^ U.  **S 

Inelifrtblllty.    Not  a  good  defense  in  usurpation  of  office 11.  906 

Infkncjr,  Of  defendant  as  a  special  plea,  form  of 11.  798 

Of  plaintiff,  as  a  special  plea,  form  of U.  721 

Majority  of  females 11.  72S 

Must  be  specially  pleaded 11  792 

Batlflcation,  what  constitutes. ...    11.  791 

Iniknta.    Actions  by  and  against 1.  829 

Action  for  services  rendered L  881 

When  he  cannot  recover 1.  8S9 

Answer  commencement  of,  by  infants L  180 

Appointment  of  guardian  for 1.  829 

Must  be  alleged  in  complaint t    830,  11.  618 

^owalleged 1.  330 

Asplalntiffti ^ i  81 

As  defendants L  111 

In  foreclosure  suits U.  vt6 

Complaint  by  an  infant 1.  399 

Disaffirmance  of  deed  by 1.  330 

Femme  covert 1.  831 

Onazdlan,  how  appointed ^. i.  8* 

Genera]  guardian , *1.  881 

In  partition  suite L    881.  11.  9*1 

Liability  of,  in  actions  for  oonversiMi 11.  191 

Must  be  duly  appointed L 

May  SOS  by  gnardlan L 
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Infanta*  roL.  rua 

May  be  sued  for  fmud L.   332 

In  trover L    SSI 

Note  of,  not  void  but  yoidable L   33S 

Service  of  Bummons  on iii.     S3 

Infant  Femme  Covert.     Disability  of  infancy  attaches  to 1.   SSI 

Infomuttlon  and  Belief    Denials  on,  In  answer,  form  of iL   603 

Belief,  what  It  implies it    683 

Construction  of  averment IL    OM 

Insufflcient  form  of  allegation U.    693,696 

Of  damage,  eifect  of IL    G93 

Ofdeed iL   SM 

Ofjudgment IL   SM 

Recollection  and  belief  insufficient iL    6M 

Averment  on,  in  arrest  and  bail ilL   100 

Grounds  of,  must  be  stated  in  affidavit L    195 

Sourfles  of ,  by  agent i.    IM 

Veriftcation  on L    19^193,1M 

Inftinffement  of  Patent,  Parties  defendant  in i.   Ill 

Inliabitancy,  Need  not  be  alleged  in  answer  in  divorce,  when IL   9S3 

Injunction,  A  provisional  remedy L     14 

Definition  of,  under  statute liL   900 

Nature  of  remedy iii.   30O 

Mandatory  injunctions  not  granted ItL  701 

Affidavit  for,  In  support  of  complaint iiL   209 

Admission  of,  in  discretion  of  court UL   210 

Affidavit  to  obtain  order  to  restrain  waste iiL   3S1 

Appeal  lies  trom  an  order  granting  or  refusing ^ IIL    643, 766 

Appointment  of  receiver  on  application  for •< L   SO 

Charge  of  cour^  in  action  for iii.   463 

Complaints  for iL    462-4T1 

For  restoration  of  personal  property '   ii.   433 

For  injunction  and  dauiages ii.   456 

See  CoMPX.Aimni,  Fobms  of. 

By  agent  or  clerk * ilL   311 

Contracts  and  covenants  against  resuming  practice  after  safe  of  business  IiL   SIB 

Contracts  and  covenants  of  trade 11.    466,    llL    316 

Against  violation  of  covenant  to  build iiL   214 

What  covenants  will  be  enjoined UL   216 

Against  carrying  on  trade  lur  bidder  by  lease UL   216 

When  granted  and  when  not. UL   21T 

Against  removing  fixtures '. vL  21T 

Misuse  of  premises Ui.   21T 

Bemoval  of  buildings  and  crops Ui.    217,218 

Against  underletting ia-   21^ 

Corporations  may  be  ex^oined i*   ^^ 

Against  transfer  of  stock iU.   2U 

When  not  enjoined Ui    330 

Municipal  corporation • UL   319 

When  not  granted Ui.  330 

BaUroad  corporation  from  taking  private  property iU.   330 

To'  suspend  general  and  ordinary  business Ui<   ^' 

Foreign  corporations,  when  not  suspcsnded Ui-  ^ 

Creditors'  suits,  against  selling  and  conveying  property UL  231 

Fraudulent  disposition  of  property Ui.   223 

Juribdlction  in  equity Hi-  221 

Property  held  in  trust UL   *Wl 

Bight  to  enjoin i«-   ^ 

Against  transfexring  assets iU.  ^ 

To  prevent  executors  from  distributing  assets Ui.   Wi 

Against  transfcniug  negotiable  paper Ui*   2jS 

Dissolving  injunction iU.  26S 

Contempt  may  be  punished Ui.   2M 

Damagf's  in  dissolution Ui.   36S 

Defense  in  action  on  bond ^   22 

Dismissal  of  suit,  effect  of Ui.   JW 

Eflectofanswer UL   W 

Of  appeal UJ-  Jg 

Of  dissolution Ui.   » 

Motion,  when  to  be  made • iU*  ^ 

Right  to  move  for Uj*  J[{ 

Notice  to  dissolve,  grotinds  of UJ*  JJj 

•  When  not  necesMry Uj-  JJJ 

When  given  and  effect  of U* • 

Opposing  motion  to  dissolve Uj* 

Order  dissolving  injunction  and  dismissing  action IU. 

When  dissolved!. . iU.    ««».«1 

Effect  on,  by  removal  of  oause "'*     ^ 
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Biecatlon  and  sale  under,  vhen  enjoined IIL    236,238,399 

Ii^nnotlon  after  order  to  abov  canae,  form  of HI.  368 

Inaofflcient  gromida  for ill.  359 

^nnetlon  by  the  court,  form  of lil.  300 

Form  of ,  and  to  whom  directed ii.  381 

"Wben  may  be  granted iil.  364 

Injunotion  1^  Judgment  of  conrt,  form  of iii.  368 

Order  made  ex  poile iii.  170 

Injiinction  made  perpetual,  form  of iU.  373 

.  Ooats  on  in  dlBcretion  of  court iii.  660 

IHien  remanded  and  a  nenir  trial  ordered iii.  766 

Injory  to  real  propertT  must  be  continuing 11.    806,  460 

In  partioalar  actiona,  in  creditora'  raita ii.  863 

Divorce U.  404 

l^ectment ii.    217,936 

Forcible  entry  and  detainer ii.  613 

Foreoloanre ii.  360 

Frand ii.  486 

Nuiaances ii.    393,801.816 

Quieting  title ii.  886 

Waste ii.    848,466,460 

Judgments,  when  enjoined iiL    337,  339,  280 

Jurisdiction,  in  appeal  from,  depends  upon  the  amount  in  eoniroTeray . .  iiL  681 

Legal  proceedings  on  contract iil.  328 

Bringingsuit iii.  224 

Oounsel,  vhen  enjoined iii.  224 

When  injunction  lies iii.  224 

When  it  will  not  be iit  280 

Against  entering  oonfeasion  of  Judgment iii.  226 

Legal  proceedings,  in  ejectment iii.  280 

Execution  enjoined iii.  282 

May  be  sought  in  ejectment il  417 

In  foreclosure; ii.  264 

When -will  be  enjoined iii.  282 

Whennot...* iii.  241 

WhomayenJoin iiL  282 

Ifegotiationofbilloz  note,  complaint  in  action  to  restrain iiL  470 

Oollection  of  note ii.  471 

Notioe  of  motion  for,  fcnm  of iiL  218 

Statements  in iiL    214-264 

Nuisance  against  building  railroad  on  plaintiff 's  land iii.  282 

Condemnation  of  land UL  283 

Against  laying  railroad  in  a  street UL  288 

Extension  of  railroad  track Hi.  284 

Ballroad  when  a  nuisance iii.  284 

Against  authorizing  the  laying  of  a  railroad ilL  286 

Laying  pipes  in  street Hi.  286 

Appropriation  of  atreet ill.  236 

Against  continuance  of  slaughter  house iii.  286 

Againat  burning  brick UL  287 

Against  erecting  and  to  remove  buildings iii.  287 

Against  diversion  of  water HL  237 

Divenion  for  irrigation iii.  388 

Watercourse ill.  388 

•                             Against  flooding  mining  claim Hi.  388 

Water  for  mining  purposes HL  380 

Against  building  pier  or  wnarf HL  940 

ObstructHig  highways iiL  240 

Wharfa HL  341 

PubUo  nuisances  may  be  enjoined Hi.  384 

Order  oonflrming  report  aa  to  damages IH.  373 

Order  restraining  waste,  form  of IH.  360 

Order  to  shfrgr  cause  why  injunction  should  not  be  granted IH.  366 

Appeal  fkom,  effect  of HL  366 

Hearing  and  practice  thereon HL  367 

BefnsaTof  order IH.  267 

Parties  in  whose  favor  may  be  granted L    84,    IL    464,    IH.  210 

Defendantln L  112 

Partnerahip  property,  affdnsf  selling  or  disposing  of  property Hi.  241 

Partnerahip  property iU.  241 

Perpetual  injunction  in  costs  in  discretion  of  court IH.  660 

PreUminaiy  injunction,  form  of HL  267 

Continuance  of \ IH.  268 

Prior  attachment  creditors,  when  «iot  Joined  in IH.  226 

Publication  enjoined  against  publishing  book IH.  342 

Ofcopyright Hi.  243 

Legal  proceedings IH.  943 
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MaQuscrlpt UL    243 

Pablic  injuries,  how  enjoined Hi.    24i 

Publloofflcee,  against  UBnrpation  of  office iii.    344 

Taxes  and  assessments ilL    345-2i7 

Sale  for,  when  ei^oined iH.    2i~ 

When  injunction  will  and  will  not  lie iii.    345,347 

"Who  cannot  be  eigoined iL    347 

Publishing  private  letter iii.    "iU 

Of  a  secret iiL    244 

Against  use  of  secret  in  trade iiL    m 

Reinstating  injunction iiL    afif 

Itevival  of  injunction iii.    27'.» 

Sale  of  goods,  conipla.int  in  action  against  purchaser  to  rcstzain iL    4^^ 

Fraudulent  inducement,  effect  of iL    4Td 

Service  of  Injunction 1.    740,    iiL    iO 

How  served iii.    '2Si 

Services,  when  granted  to  restrain  party  from  giving  his  services iii.    213 

To  prevent  irreparable  injury iiL    ^T 

Trade  marks,  for  using  plaintiff's  trade  mark iiL    S5t 

Complaint  in  action  for iL    4G> 

Allegation  in  case  of  a  periodical  publication iL    4AS 

AgaiuBt  inftingcment  of  sign. iiL    'l"*l 

Deception iiL    2a.'« 

Imitation  of  label iL    4i¥ 

Infringement  of  sign iiL    251 

Name,  use  of iL    4^"7 

By  manufacturer ', 11.    4c~ 

Same  name,  use  of ii.    4r« 

Origin,  not  quality  must  be  indicated ii.    467 

Picture  may  oe  a  trade  mark iii.    ^3 

Bule  under  common  law ii.    4^<^ 

Under  statute  law ~. . . . ..    IL    468 

To  whom  it  applies iL    4^ 

When  action  will  lie iL    465 

When  not r '  ii.    465 

Trespass,  against  undermining  plaintiff's  land IL    2^4 

In  discretion  of  court iii.    24^ 

Bcquisites  of  complaint  in ii.    ITS 

Stopping  work  in  mine iii.    HH 

Tearing  down  trees iiL    219 

.  When  injunction  will  Jiot  lie iU.    S49 

Undertaking  on  injunction,  form  of iii.    Sll 

Form  of  action  on L    TX» 

Must  be  given iii.    212 

EffectoffQlng iiL    212 

Remedy  of  defendant iiL    270 

Yiolationof,  a  contempt  of  court iii.    833 

Waste,  against  waste % Iii.    253 

Bemoval  of  building iiL    S33 

Against  waste  by  cutting  timber iiL    251 

Complaints  in  actions  for IL    453,  4<V^ 

Cutting  and  destroying  timber iL    453 

Time  of  issuance  of iL    459 

What  must  be  shown ii.    4.^ 

Whenissued iii.    ^^ 

In  actions  for  cancellation  of  patent iL    453 

In  ejectment iL    454 

Forcible  entry  and  detainer ii.    4&4 

Partition iL    456 

Quieting  title Ii.    465 

Trespass ii.    466 

Against  destroying  trees Hi.    251 

Cutting  and  destroying  timber il.    463 

Value  of  trees,  how  estimated iiL    365 

Against  working  mine iii.    255 

Miningclaim iii.    256 

When  injunction  lies UL    303,247,249 

Against  continuance  of  an  act iii.    2B1 

Instance  recited L    677.  iiL  303,  217 

Where  injury  is  irreparable iii.    227 

1^  actions  for  waste , iiL    255 

When  it  will  not  be  granted iiL    2M,  230,  *1I9 

Instances  recited iii.    JM,  245 

When  there  is  a  remedy  atJaw lit    206,  223 

To  prevent  a  consequential  injury iii.    'MT 

1^0  protect  a  nominal  interest iii*    207 

Writ  of  order  by  the  Judge iii.    ^K» 
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Fonn  of  writ  by  the  oorart Ui.  20O 

Insnfficient  form ill.  241 

Jtuifldiction  of  county  courts  In L  88 

Order  by  Judge  out  of  conrt ill.  263 

Time  of  granting  writ  or  order ill.  908 

After  answer  when  granted iii.  218 

When  granted  without  notice iii.  aw 

Who  may  issue  writ I.    38,203,283 

Ii^arles.    Actions  against  corporations  for L  286 

Assignment  of  causes  of  action  for 1  61 

Complaints  for  injuries  resulting  ftom  negligence i.  339 

Allegations  essential L  H99 

Avoidance  of  li^jury  need  not  be  shown tL  161 

In  assault  and  battery t  2 

Parties  defendant  Inaction  for , i.  112,289 

Plaintiff  in  actions  for,  to  real  property i.  86 

To  personal  property L  86 

Remotely  attributable,  liability  of  carriers  for ii.  124 

Resulting  in  death L  00 

lJB|iirlovs  Di-rerdloii,     Of  note,  answer  of U.  816 

Injury  to  the  Person.    Answers  in  actions  tot.   See  AirawzBS,  Fobmb  or . . .    11.  874-876 

Actions  to  recorer  damages  for,  how  brought i.  48 

Complaints  in  actions  for.    See  Oomplaimts,  Fobms  op IL    1-106 

Liability  of  corporations  for 1,  285 

May  be  united  to  actions  for  injury  to  property 1    S82,  ii.  629 

•                    Place  of  trial  in  actions  for 1.  43 

See  Assault  ami>  Battxiit,  Falss  iMpRisoincEifT,  Libel 

A2n>  SlaKDEB,  MAIJCXUUSPB08XCFnON,NKOUOBXCE, 
YlOULTZO!!  OP  RiOBTS. 

Injury  to  Property.    Answers  in  actions  for.    See  Akswkbs,  Fobms  or. . . .      ii.  877-887 

By  dam,  liability  of  agents  for Ii.  094 

Complaints  in  actions  for.    See  Coacpuainrs,  Fobms  op ii.  109-181 

Parties  plaintiir  in  action  for }.  i.  gs 

Must  be  continuing  to  authorise  injunction U.  806,460 

To  garden,  instruction  of  court  in  action  for 11.  816 

To  crops,  action  of  nuisance  lies  for ii.  816 

See  Bailees,  Common  Cabbuss,  Aokmts,  Nxougxivcb, 
NmsAHCB,  Slander  op  Titlx,  Tbbspass. 

Imtaondo.    Office  of,  in  pleading  in  libel  and  slander ii.  24 

It  oannot  enlarge  the  meaning ii.  41 

iBRem.    See  Stbbbt  AssissMXMTs ii.  552 

Jurisdiction  in  rem i,  ig 

iBMtne  Person.    Action  <tf  ejectment  must  be  brought  in  name  of i.  886 

Answer,  commencement  of  by i.  igo 

Complaint  by  guardian  of i.  888 

Against  guardian  of i,  884 

Oostodyof 1.  335 

Equitable  suits  against,  brought  in  his  name i.  336^886 

Qxurdian,  appointment  of .  .^ t  888 

Letters  of  gturdiansmp i.  334 

Must  be  duly  appointed i.  334 

Powersof 1.  334 

Incompietent  as  witness ." iii.  447 

Limitation  of  actions  by i.  334 

Set  up  in  answer  in  divorce ii.  953 

Not  a  defense  on  injunction  bond ii.  840 

-Insolwencyr.    A  mixed  iBsne  of  law  and  fact » iii.  406 

I                  Averment  of,  not  necessary  in  actions  against  corpormtions IL  299 

Imputations  of ,  are  libelous ii.  44 

Averment  of,  not  necessary  in  actions  against  coiporatlons i.  299 

Of  debtor  in  creditors' suits ^ ii.  3^2 

Prooeedings  on,  are  special  cases i.  9 

Superseded  by  bankruptcy  act i.  9 

Inspoctlon  of  books,  documents,  etc,  affidavit  to  prove  loss iii.'  847 

To  account  for  alteration ]  iii,  843 

Copies  of  records  as  evidence '.*.  iii]  848 

Foreign  record .','*  iii,  349 

Judlcia]  record  .%'....'.  ill!  860 

Notice  of  motion  for  order  of,  form  of [[[  iii]  347 

Mustbegiven .*.',  iu.  330 

Order,  compliance  with iii.  350 

Perpetuating  testimony .'  iii,  350 

Printed  statutes iii,  850 

Seal,  how  impressed *  iii,*  8m 

Becwindsry  evidence,  lost  papers iii,*  351 

Foasnsslon  of  adverse  party ],  iii, 

Beoordsaiid  pablto  donuneiiis iii. 
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Iiftspectlon  of  Books.  tox^ 

Rule  of ilL 

InstallmenUu    Debt  due  by  forrolosore  on ii.  S5# 

InatifrAtion  and  Request.    Qne^tion^of  fact  for  the  Jury UL  396 

Instractloiis*    DiBCTetion  of  court  in  commenting  on  eiddence til.  458 

Opinlonof  Judge  M  to  effect  of  evidence iii.  458 

Statement  of  teiftimony....  I iii.  4Sa 

EzceptionB  to,  must  be  taken iii.  502 

Must  be  specific iii.    503.  TM 

To  instructions  refused ill.  909 

When  taken ilL  SOU 

How  given ill.  455 

-  In  particular  cases.    Abandonment iii.  450 

Boundary  of  land iii.  4G0 

Conrersion iii.  460 

Dedication  of  homestead iii.  4C0 

Description  of  land Hi.  4C0 

Diversion  of  water iii.  481 

Forcible  entry  and  detainer iiL  461 

Fraud iii.  461 

Injunction iii.  469 

Libel iii.  463 

Bight  of  possession ilL  4£S 

Slander  of  title iii.  46a 

Statute  of  frauds ill.  469 

TlUetoland iii.  463 

Must  be  predicated  uix>n  the  evidence Hi.  45S 

Must  be  incorporated  in  bill  of  exceptions iiL  703' 

New  trial  granted  for  errors  in  giving  or  refusing IiL    611-^3 

Obligation  of  court  upon  propositions  submitted iii.  454 

In  an  equity  case  submitted  to  Jury iii.  454 

On  instructions  asked  for iii.  454 

Bule  of  court,  effect  of iii.  455 

Presumption  as  to,  on  appeal iii.  744 

Beading  memorandum  of  evidence ilL  456 

n                 When  Judgment  will  be  reversed  for  error  in iii.  752 

When  not  reviewable  on  appeal IiL    729.734 

Whenproperly  rofused » iiL  456 

Assumed  state  of  facts iii.  457 

Oround  of  equivalent  instructions  given HL  457 

On  request  involving  several  propoidtions ^  450 

Instrument,  Description  of,  when  defective L  7S3 

Insurance,  Accidental  insurance,  complaint  in  action  on i.  434 

Assignment  of  policy  of,  as  a  lien L  258 

Conditions  in  policy iL  787 

Complaints,  in  actions  on  policy  of i.    424-444 

Abandonment  need  not  be  alleged L  437 

Form  of  allegation,  where  insurance  is  renewed .*. .     L  426 

Allegation  for  a  particular  average  loss i.  445 

Allegation  on  a  valued  DOlicy i.  4til 

Averment  of  loss,  by  onlision i.  443 

Averment  of  waiver  of  a  condition i.  443 

Interest,  averment  of L    425.427,438 

«  HowaUeged L    438.441 

Ofassignee L    427.430,438. 

Assignment,  how  made L  434 

Of  wife  of  insured L  433 

Premium,  how  idleged L  440 

Policy,  how  set  forth L  426 

Special  matter ii.  789 

OonfUct  of  laws L  432 

Construction  of  instruments  and  statutes i.  432 

Ccmtribution,  when  owner  entitled  to i.  445 

In  case  of  Jettison L  445 

Particular  average 1.  445 

Denial  of.  in  answer  for  specific  performance  on iL  9S9 

Departure  in  pleading,  what  is iii.  379 

Executory  agreement  to  insure...! i.  490 

By  agent L  436 

life  insurance  complaints,  in  action  on L    ti4-426 

Bymortgagor L  425 

Life  Insurance  policy  not  liable  to  execution ill.  781 

Complaints  In  actions  on L  431 

By  wife  of  insured i.  4S3 

Msrine  insurance  complaints,  in  actions  for 1.    436-444 

Mutuality  of  agreement i.  439 

Matureofloss L  439 

Evidence  of ilL  445 
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Inaurmiice.  ▼ol.  paoi 

Proofs  of  loss  are  qnestlona  of  law iil.  393 

^hen  a  quesUon  of  fact ill.  398 

FarUea  i^aiutiir,  in  actions  on i.  90 

Partlea  in  interest  may  recover 1.    438,  i.  439 

Perila,  Bpeciflcal^  mentioned i.  439 

Risk B , capture iaoneof i  440 

Renewal,  allegation  where  insurance  is i.  426 

^                 Time  policy,  how  pleaded 1.  442 

lBaanui.ce  Company.    Actions  against i.  294 

Causes  of  action i.  294,295 

Actions  against  directors  of,  form  of . .% L  293 

Assignment  of  promissory  noto  by 1.  694 

Receiver  of i.  364 

Inrarance  Policy.    Exceptions  in i.  426 

Terms  of , 1.  440 

tBtont,    Fkuudolent  intent  a  question  of  fact ill.  397 

In  action  for  libel  and  slander 11.  16 

Intpnt  and  motive 11.    16,864 

Intent  and  meaning 11.  26 

Must  be  unequivocal 11.  187 

In  action  for  conversion U.  187 

Must  be  shown  in  action  for  penalty  under  the  statute 1.  468 

Not  a  test  of  liability  in  trespass ii.  16 

Presumption  of  law  as  to  intent 11.  16 

Intention,     Notice  of.     See  New  Triai.,  Stbxet  Abbbssmknt 

A  question  of  fact  for  the  jury Hi.  397 

Interpretation,     Of  contract  for  MJe  of  real  property  i.  714 

Of  contract  must  be  liberal  , 1.  636 

Of  covenants i.  664 

Interlocntory  Orders,    Appeals  from  will  not  lie ., 111.  646 

On  order  awarding  costs  on  cfrhorort ill.  647 

Refusing  to  take  testimony ill.  647 

Keiusing  a  motion  for  new  trial ill.  648 

Directing  receiver  to  distribute  funds 111.  648 

Granting  or  refusal  of  reference 111.  648 

Refusing  to  set  aside  Judgment  ill.  648 

Interpleader,     Form  of  complaint  for 11.  471 

By  tenant 11.  472 

pee  INTXBVBKTION. 

Allegationof,  what  it   Imports 11.  731 

Interest,     Guarantee  by  assignee  for 1.  420 

How  awarded  upon  an  undertaking i.  737 

May  be  recovered  on  claim  for  use  and  occupation i.  623 

Need  not  be  averred  in  actions  on  promissory  notes 1.  683 

Right  to,  a  qncetion  of  law «.  111.  392 

Street  assessments  draw  twelve  per  cent ii.  662 

Undertakings,  what  awarded  in  actions .*. 1.  737 

Interest  of  Parienf,     For  services  of  minor  child i.  606 

Interest  of  Part  lea.     In  actions  on  written  Instruments 1.  641 

Must  be  set  forth  in  partition 11.  321 

Contingent  interests 11.  321 

Must  be  established  on  demurrer 11.  622,  636 

Must  be  averred  In  foreclosure  suits ii.  267 

On  intervention,  right  to  intervene iil.  663 

Interro^atoriea,  How  settled.      See  DsposmoKS ill.  866 

Intervention,  |.Detlnition  of iil.  362 

Aflidavit  for,  inaction  to  recover  money ill.  346 

To  recover  fspeciflc  personal  proi)erty iil.  347 

Assignees  ptndente  lite ill.  361 

Court  may  order  parties  brought  in. iil.  844 

Foreign  residents *. 111.  3fis 

Receiver  of  insolvent  corporation 111.  353 

Disclaimer  and  interpleader iil.  34a 

Order  of  interpleader 111.  343 

Oaths  denying  collusion,  form  of iii.  343 

In  particular  actions,  attachment  suits ill.  361 

Foreclosure 111.  362 

Mechanics;  liens iii.  ■  354 

Recovery  of  homestead 111.  353 

Tax  suits 111.  366 

Notice  of  motion  to  make  party  defendant •.  ill.  350 

Notice  of  motion  to  allow  party  to  interplead 111.  346 

Order  making  third  person  a  piarty  defendant ill.  355 

Order  to  bring  in  necessary  parties,  form  of ill.  341 

Petition  by  landlord  to  be  made  defendant iii.  344 

Proceedings  in iii.  355 

^                               Determination  on ill.  362 
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Intervention.  toi..  pj 

Pleadings  upon iii.    354 

TenMit  may  file  bill  of  Interpleader iU.    3i8 

When  parties  may  interrene ilL    S56 

Who  may  intervene liL    356 

Party  to  the  record UL    365 

Party  having  any  interest iii.    353 

Sureties  let  In  to  defend iii.    K5 

Intrader,    Who  is  in  usurpation  of  ofQce  U.    4^ 

InvftUdlty.     Of  an  award  as  a  special  plea,  form  of U.    ^79 

Of  foreign  judgment  as  a  special  plea,  form  of ii.    TM 

Facts  cannot  be  alleged,  when iL    7M 

Fraud  in  obtaining  Judgment ii.    794 

Form  of  plea    ii.    195 

Of  Judgment  against  non«resident,  form  of  plea Ii.    795 

In  Violntion.    A  legal  conclusion    L    139 

In-rolttntary  Payments.    What  constitute L    465 

In  Writlnis'*     Averment  of  acceptance  implies i.    131 

Irrefalarltyr  of  impanelment  of  jury  a  ground  for  new  trial  iii.    6B1 

Form  of  affidavit iiL    663 

Grounds  of  motion : ill.    68S-585 

Insufficient  grounds iii.    684-589 

When  not  reviewable  on  appeal iii.    734 

In  proceedings,  must  be  specially  excepted  to iii.    733 

When  will  be  reversed iiL    757 

In  issuance  of  execution,  how  remedied iiL    779 

InrelevAnt,  Allegations  are  bad ii.    936 

Answer,  effect  of iL    663,799 

Matter  should  not  be  Inserted  in  a  pleading « i.    139,    ii.    795 

Pleading,  what  is iiL    81? 

Testimony,  presumption  of  court iiL    498 

Irrlffntlon,  When  divfrmon  of  water  for,  is  a  nuisance iiL    230 

Issnainoe.    Of  commission  to  take  testimony iiL 

See  Depobitiom. 

Of  process,  sufficient  allegation  of i. 

Of  summons iiL        1 

Of  warrant,  averment  of,  imports  a  seal L    511 

Of  several  writs  of  crr^raW  in  the  case ill.    881 

Of  writ  of  haheas  corpus  where  to  run ixL 

Probable  cause  to  be  shown UL 

Of  letters  testamentary,  sufficiency  of  averment  of  .^ i.    316 

Issues,  Joinder  of iii.    986 

On  making  up  the  pleading iiL    387 

On  spveral  defenses iL    713 

On  special  pleas ii.    747 

Either  party  may  bring  issues  to  trial iiL    433 

In  actions  for  nuisances #. .    U.    999 

In  mandamus,  how  tried iii.    915 

Siixed,  of  law  and  fuct iii.    888 

Questions  which  raise  a  mixed  issue '. iii.    404 

Trial  on,  how  conducted iii.    389 

Of  law,  when  they  arise ill.    887 

Questions  which  raise  an  issue  of  law  enumerated iii.    880 

Of  fact,  when  thry  arise ,. lit.    388 

Questions  which  raise  an  issue  of  fact  enumerated iiL    895 

Special  isHues,  how  produced iii.    889 

When  made  under  direction  of  court iii.  *  S90 

Beport  of  arbitrators  on  all  the  issues \ iiL    819 

Upon  part  of  the  issues UL    819 

Verdict  upon  issues  tried.. ilL    895 

What  must  be  shown  in  making  up  insucs iU.    3SS 

What  is  meant  by  th:;  issues iii.    385 

Items  of.Accoaiit,     Affidavit  to  obtain  further  bill  of  particulars iii.    3H8 

Copy  of  account,  form  of  notici^ iii.    287 

Items  set  forth iiL    387 

What  need  not  bo  set  forth m,    388 

Demand  for  bill  of  items Ui.    387 

Motion  essential UL    38» 

Many  items  may  be  thrown  into  one  count 1.    374 

Need  not  be  set  forth  in  pleading i.    374 

Order  of  court  for  a  further  bill  of  items iiL    389 

What  It  should  Hpecify i^    389 

J      • 

Jettison.    When  action  for,  can  be  maintained L    445 

Joinder  of  Causes  of  Action.    In  creditors' soiu IL    363 

Indivorce U.    404 
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Joinder  of  Caiue  of  Action.  vol.  paok 

In  ejectment ii.  219 

In  foreclosure  of  mortgage ii.  266 

In  forcible  entry ii.  623 

In  libel  and  slander ii.    10,36 

In  malicious  prosecution ii.  68 

In  trespass .* ii.  171 

Joinder.     Of  issues.    Sec  Issues. 

For  trespass Ii.    171, 181, 1 87,  266 

Oninjunction iii.  214 

Joinder  of  Parties.     In  actions  on  guaranties 1.  415 

•                             On  promissory  notes i.  C07 

In  creditors'  suits iii.  380 

Parties  defendant  must  all  join  in  application  fur  change  of  venue iii..  59 

For  appeal iii.  655 

Joint  Acconnt  Trnniiactlon:     Allegation  of ii.  886 

Joint  Action.     By  corporations i.  275 

Persons  Jointly  liable  must  be  all  made  defendants 1.  596 

In  complaint  for  keeping  dog  accustomed  to  bite  animals ii.  157 

Joint  Adventure.     Kemcdy  for  settlement  of  proceeds  of i.  574 

Joint  Agfency.     Allrgatlonof ii.  53 

Joint  Ans^ver.     Sufilciency  of ii.  774 

Joint  AsaoclHtions.     In  creditors' suits ii.  363 

In  dissolution  of  partnership ii.  386 

Joint  Assnni]Mit.     When  evidence  of,  may  be  given i.  339 

Joint  Bond  Must  hi  signed  by  both  principals  and  sureties i.  737 

Joint  Claim.     Allowance  of,  hovr  pleaded ii.  76(3 

Joint  Conti'ttct,     In  actions  ogninst  common  carriers  how  proved ii.  131 

Joint  Debtors.     Proceedings  against  are  special i.  9 

Nature  of  the  remedy ; lil.  802 

Affidavit,  form  of iii.  804 

Confession  of  judgment  by : lil.  828 

Practice  on,  remedy  not  cumulative ill.  803 

Answer,  what  to  contain ill.  806 

Issues  and  verdict 4 iii.  805 

Pleadings iii.  805 

Release  of  one,  effect  of iii.  806 

Joint  Demurrer.    How  sustained ii.  629 

Joint  liCssfirs.     W^en  action  can  be  maintained  by 1.  664 

Joint  liiitbility.     In  pleading  and  proof i.  1C7 

On  promissory  note i.  620 

Joint  Maker  Of  note,  action  by,  for  contribution i.  578 

Joint  makers  are  principals i.  502 

Joint  Obligee.     Averment  of  death  of,  nmst  be  averred  by  surviving  obligee i.  546 

Joint  OwnersUip.     In  actions  for  conversion il.  188 

Joint  Plea.     iCffect  of U.  849 

Joint  Property.     How  levied  upon iii.  784 

Joint  Services.     What  arc i.  500 

Joint  Tenants  As  parties  plaintiff i.  96 

In  actions  in  ejectment ; . .  ii.  920 

Sec  TE37A2VTS  IN  COMMON. 

Joint  Verdict.     "When  conclusive lil.  469 

Joint  and  Several  Bonds,     ^lien  recovery  can  be  had  on i.  546,  737 

Signers  of,  how  bound ill.  147 

Joint  and  Several  Claim.    Allowance  of,  how  pleaded ii.  766 

Joint  and  Several  lilblllty.     In  actions  on  promissory'  notes. 1.  607,  620 

Jndflfments.    Actions  for  debt,  lie  for ^ i.  220 

A  final  determination  of  rights ill.  504 

Against  corporations,  how  obtained.  1.  299 

Not  a  contract L  299 

Amount  of ,  in  actions  on  official  bonds i.  749 

Answers,  in  actions  on 11.  790-796 

.    Denial  of  judgment ii.  694,791 

Special  pleas  in  accord  and  satisfaction il.  780 

Another  action  pending 11.  791 

On  writ  of  error ii.  79% 

ABslgnment 11.  7ai 

Bankruptcy ii.  798 

Invalidity  of  foreign  judgment,  form  of  plea >  ii.  798 

Facts  which  cannot  be  alleged ii.  794 

Fraud  In  obtaining ii.  794 

Form  of  plea IL  796 

Irrelevant  matter  y ii.  796 

Limitation  of,  on  new  promise ii.  743 

Payment 11.  792 

&et-ott il.  792 

Inequity U.  in 

Sereral  pleas  and  dienial It  793 

II 
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JudgnkVUtM.  vol..  FAAB 

Appealftble  Judgments,  case  stated Ui.    09 

By  ooiuaeiit Ui. 

For  costs liL 

For  nonsuit -. iii. 

Inpartitlon ^ lil. 

On  q>ecial  ]>roceeding8 ilL    

Special  orders,  aftgr  Judgment HI.    6M,7VT 

WhenTold iii.    327.07 

'Whst  will  be  reviewed  from  final  Judgment iiL    734 

When  Judgment  will  be  aiBrmed Ui.    744 

Bee  Appxai.. 

Appointment  of  receiver,  after  Judgment L    MS 

Assignment  of,  by  Judgment  creditor : i.    988 

Howentered i.       8 

By  confession.    See  Confksszon  or  Judgment iL    460,  iU.    836 

What  submitted,  on  reference iU.    477 

By  default,  form  of UL    S» 

AMinst  whom  entered UL    S3T 

IQIlBCt  of,  as  an  estoppel iiL    S37 

Entiy  of  ministerial  capacity  of  clerk iU.    5S8 

When  to  be  entered iiL 

Errors,  how  reviewed iiL 

Proof  required  in  ^eotment iiL 

Belief  granted  on iii.    SA 

Scttlngaslde iii.    039 

AflBdavit  on  motion  for,  form  of UL    SS8 

Bywhommade UL    8M 

Diligence  must  be  shown iU.    SS4 

Allegations  essential U.    451 

Discretion  of  court  in  granting iU.    689 

«  Onterms Ui. 

When  refused iiL 

Grounds  of  motion iU. 

Jurisdiction  of  comrt : iiL 

Motion,  when  to  be  made iU.    630,583 

Form  of  notice  of UL    fiSl 

Right  to  move...'. iiL    883 

Parties  not  concluded  by  the  record iU.    581 

WhenvQld U.    7M,  UL 

By  the  court,  conclusiveness  of iU. 

Form  of UL 

In  equity iU. 

.    Inpartition UL 

In  replevin UL 

Onthemerits ..•/.  iL    537 

On  report  of  referees,  duty  of  court UL    4M 

App^finom m.    49(M91 

j/aiMiamia  lies,  to  compel  entry  of iU.    637 

May  be  set  aside IiL    401 

Clerical  errors  and  misprisions  corrected,  nunc  i>ro  tenc iU.    513 

Technical  errors,  effect  of UL    613 

Clomplaints  upon L    446-454 

Date  of  rendition,  how  averred L    440 

Demand  by  assignee,  need  not  to  be  aveited L    448 

Foreign  Judgment,  how  pleaded,  allegations  essential L    450 

Appearance,  how  aUeged i.    450 

Courts  of  general  Jurisdiction L    480 

Exemplification  of  Judgment L    451 

Force  and  effect  of i.    4S1 

Of  an  inferior  teibunal i.    453 

Essential  averments L    453 

Jurisdiction  of  person i.    483 

Jurisdiction  of  facts i.    458 

General  allegation  sufficient i.    44 

How  pleaded 1.    343 

>  Of  court,  of  general  Juriadicticm L    343 

Of  court,  of  limited  Jurisdiction  L    343 

What  should  be  omitted L    343 

'Judgment  by  stipulation,  what  must  be  shown IL    451 

Judgment  by  confessicm,  how  averred i.    417 

JurlsdicUon  of  court  need  not  be  averred i.    447 

When  an  essential  averment L    550 

Justice's  Judgment,  how  pleaded i.    448 

Form  of  complaint  on,  in  creditor's  suit IL    910 

Necessary  averment L    448 

Of  probate  court,  how  pleaded L    448 

Of  court  of  leooids,  creditor's  action  on U.    958 
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idfpneatfl*  "vol.  paob 

On  bonds  and  imderUkingB,*vhat  ahoold  be  shown i.    787, 740 

See  Ck>ifPi.Atim,  Fobkb  or.  • 

Copy  of,  to  be  Inserted  in  statement  on  aiypeel HL  6fiO 

Costs  are  part  of ill.  «» 

AUowed  in  parUonlar  cases lii.  M9 

Memorandnm  of .  f orm  of ili.  64T 

On  Judgment  affirmed  or  modified iii.  50 

On  Judgment  reversed ill.  661 

See  Afpkal  Costs. 

Docketing  Judgment,  what  shall  be  stated iii.  »1(^ 

Whst  constitutes  the  docket ill.  616 

When  to  be  docketed iii.  616 

Effect  of  Toid  Judgment  on  injunction ill*  968 

Enforcement  of 1.  447 

Against  partnership  property i.  3S9 

Demurrer  lies  for  laches  in ii.  636 

Entering  Judgment,  duty  of  clerk iii*  613 

In  vacation  on  reyereal iii.  612 

JVWfie  pro  time,  after  term iii.    613,643 

Eyidenoeof iU.  868 

For  costs  not  void  though  erroneous ii.  791 

Foreign  Judgment,  effect  of 1.  461 

Form  of,  in  action  against  husband  and  wife i.  331 

Against  partnera i.  999 

Former  Judgment,  a  special  plea  in  bar il.  716 

*  See  Pleas,  Fobms  or. 

Finsl  definition  of  term iii.  606 

Distinction  between  final  and  definitiye iii.  607 

Gold  coin  Judgment  on  an  accounting iii.  619 

Claim  and  delivery iU.  619 

Contract Ui.  619 

Costs  and  interest  included iii.  630 

^ectment iii.  630 

Goods  sold  and  delivered ili.  630 

Note  and  mortgage iii.  631 

Promissory  note.  ^ ill.  631 

How  pleaded i .  243 

Injunction,  when  Judgments  may  be  enjoined iii.  337 

Joint  and  several  may  be  entered iii.  609 

Against  Joint  property iii.  610 

Judgment  roU  must  contsin  answer  stricken  out ili.  614 

BlUofeiceptions iii.  614 

Certificate  of  clerk,  form  of ill.  616 

Order  overruling  demurrer iii.  614 

Whst  constitutes ili.  614 

Levy  under  execution,  a  satisfaction  of    .«.. ili.  646 

Lien  of,  when  it  commences * iii.  616 

OniealesUte ili.  617 

During  an  appeal ili.  617 

In  foreclosure  suits iii.  617 

Effect  of ,  on  death  of  party ill.  618 

'EquiUble  liens,  effect  of iii.  618 

Extension  must  be  by  express  words  of  statute  Ui.  619 

Sufficient  averment  of  lien i.  661 

Property  subject  to ill.  619 

Release  of  by  payment     iii.  619 

Hay  be  assigned i.    70-73 

By  whom i.  361 

If  odiflcstion  of ,  how  made iii.  748 

Must  follow  the  allegstions  and  proofs    iii.  608 

Allegations  must  be  sufficient  in  complstnt 111.  609 

Of  acqulttsl,  effect  of  in  action  for  malicious  prosecution 11.  63 

Of  dinnissal.    See  NoMsnrr. 

On  an  attachment,  how  satisfied •  iii.    171,  178 

Distribution  under ili.  173 

Eflbctofllenon  land iii.  171 

See  ATTACfmacxT. 

On  covenants  of  deed L  648 

On  the  pleadings,  notice  of  motion  for iii.  880 

Discreuon  of  court  in  granting lit  681 

On  defective  answer ili.  880 

Demurrer  overruled iii.    883,888 

Denial  in  answer ill  881 

Verified  answer,  effect  of ill.  888 

Frivolous  answer ili.  881 

.Rule  of  court  on  motion  for iii.  883 

Demurrer  must  be  first  disposed  of ill.  383 
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Going  back  to  ffrsi  fault  iU.  383 

On  undertakings,  how  pleaded i.  726 

Liability  of  suretiea  on  affirmance  of L  726 

On  verdict,  form  of iiL  544 

Entry  of  by  clerk iil.  545 

Parties  plaintiff  in  action i.  70 

Personal  in  actions  of  foreclosure ill.  543 

Oannot  be  rendered  on  street  assessment ii.  5S2 

Priociples  of  determination  od  judgment  appealed  from ill.  736 

ProiMT  entry  of,  a  question  for  the  court iii.  39S 

Reversal  of,  must  be  shown  in  actions  for  money  paid  on  a  reversed 

judgment i.  464 

When  reversed  on  api>eal ^ iii.    751,  754 

Its  effect  upon  injunction iii.  270 

Upon  appeal  bond i.  TX 

Remittitur  attached  to IiL  762 

Revival  of  injunction  under iiL  270 

Replication  of  plaintiff  to  plea  of iU.  374 

Satisfaction  of iiL  516 

By  levy  under  execution  IiL  647 

Partpayment iii.  547 

Subject  to  taxation ii.  576 

Upon  award,  when  entered L    390,8211,801 

Void  judgment,  evidonco  adduced  under ii.  793 

Erroneous  judgment ...   iii.  766 

When  a  bar  and  when  not  a  bar iu    952.    iil.  511 

When  void  judgment  must  be  proved -  i.  355 

When  judgment  is  rendered iiL  5C6 

SeeDscBEE. 

Judicial  Action.    In  order  granting  change  of  place  of  trial iii.  78 

Judicial  Errors.    Howremedied iii.  643 

Judicial  Notice.    How  taken iii.  38 

Judicial  Records.     How  proved iii.  850 

Attachment  will  issue  against  for  non-compliance  with  mandamtu iii.  84 

Judge,    Authority  of^county  judge i.  362 

Form  of  affidavit  to  change  place  of  trial  on  ground  of  disqualification  of 

thejudge UL  68 

Bias  or  prejudice  no  legal  incapacity iiL  68 

Gonsanguinity  of iiL  68 

Oounsel  in  the  case iii.  60 

Effect  of  dlsqualiflcalion iiL  70 

Partisan  feeling  not  a  ground ilL  69 

Statements  of ,  on  information  and  belief iiL  60 

Formof  indorsement  of  judge's  approval iii.  US 

Approval  must  be  indorsed  on  undertaking iiL  114 

Incompency  of,  as  a  witness UL  448 

Power  of,  to  order  issuance  of  summons ilL  35 

To  grant  writs  of  assistance iiL  800 

Judirnaent  Creditor.    Proceedings  by 'UL  828 

Judipnent  Debtor.    Proceediogs  against  character  of iiL  806 

Affidavit  and  order  for  examination  of  debtor,  form  of iiL  806 

What  it  must  show IiL  809 

Earnings  of,  how  exempt  from  execution ill.  780 

Orderfor  appearance  of  debtor,  form  of iii.  810 

Forbidding  debtor  to  transfer iii.  810 

For  payment iii.  810 

Serviceof iii,  811 

Order  for  appearance  of  bailee  of  judgment  debtor iii.  811 

Liability  of  third  persons iii.  813 

Satisfaction  of  demand iii.  813 

What  property  may  be  reached iiL  814 

When  proceedings  may  be  had iiL  807 

Who  need  not  be  joined  in ilL  806 

Jndjfment  lilea.    Effectof ilL  518 

Judipnent  RolL    Defect  in  transcript,  how  waived iii.  706 

Errors  in,  bow  reviewed iiL  722 

Juror.    Challenge  to,«when  allowed ill.  439 

Oeneral  challenge  for  cause  insufficient iil.  439 

Qrounds  of  challenge  enumerated IiL  440 

How  tried  by  the  court iii.  443 

Peremptory,  how  many,  and  when  interposed UL  439 

Waiverof  objection  by  acceptauoe  of  juror..' iiL  443 

Declaration  of,  ground  for  new  trial iiL  686 

Incompetency  of,  as  a  wltnees ilL  448 

QoaliflcaUon  of IiL  436 

r.    Howempaneled ilL  434 

Dutyofclerk UL  434 
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Venire*  to  issue ! ill.    434 

.                 Objections  to  thi»  pwifl iii.    437 

GroiindK  of  objection iii.    438 

Variance,  when  immaterial lli.    438 

Polling  of ,  inrhen  and  how  made iii.    472 

Sp<'cial.  when  summoned  by  coroner iii.    433 

When  8Wom,  proceedings  thereon iii.  435,  436 

Form  of  oath  administered iii.    443 

Jnsticea*  CourtM,  Appeal  in  from iii.    768 

Approval  oT,  when  to  be  made  on  appeal  bond ill*    773 

Heo  AppeaLs. 

Form  of,  summons  in ...  iii.      17 

Jurisdiction  of 1.      45 

Justification  of  sureties  in Iii.    773 

Mode  of  pleading  judgment i.  453,  454 

Justices'  J ud lament.     What  complaint  on  must  show i.  448,  464 

Jaatllleation.     A  special  plea  in  answer  in  assault  and  battery    ii.    833,  854,  856,  868,  869 

False  imprisonment il.  860-862 

Libel  and  slander ii.  865,  867,  870 

Trespass Ij.    889-890,893-897 

See  Plkab,  Forms  of. 

By  officer,  how  pleaded  . . *. ii.  900,  904 

Of  bail,  notice  of.    See  Abbsht  Aia>  Bail iii.    127 

Of  sureties  in  claim  and  delivery,  notice  of iii.    194 

Bee  Claim  and  Delivery. 

Replication  in  special  plea  of iii.    374 

JastlfleAtloii  of  Sureties  In  actions  on  arrest  and  ball iii.    112 

Of  baU iii.    125 

Notice  of iU.    127 

In  actions  on  claim  and  delivery *..   iii.  191,  194 

In  actions  on  undertaking  bonds,  etc i.    724,  iii.    90,286 

Appeal 111.    675 

Aflldaviton... iii.    676 

In  Justices  *  courts ill.    773 

Jurat.    Date  should  be  stated  In 1.    184 

Place  need  not  be  stated  in i.    184 

Subscription  to,  how  made i.    185 

Where  deponent  is  blind i.    186 

Where  deponent  Is  a  foreigner i.    187 

Where  deponent  is  illiterate i.    184 

JarUdiction  defined 1.      15.  11.    616 

At  chambers i.      16 

Cannot  be  conferred  by  consent  of  parties 1.      16 

Concurrent i.      17,  11.    425 

Courts  of  equity  and  courts  of  law i.      19,  11.    425 

Stipulations,  effect  of ii.    387 

Constitutional  Jurisdiction  defined 1.      21 

Power  of  legislature  to  confer i.      17,  1.      22 

Exclusive,  how  conferred  1.  6,    17 

Limit  of  power 1.      21 

Contempt  of  court iii.    834 

Governed  by  amount  In  controversy i.      29 

How  acquired  on  seiMurate  causes  of  action 1.    533 

In  certiorari Ul .    873 

Indivorae 11.    404 

In  findings  of  court 111.    429 

In  forcible  entry  and  detainer ii.  512,530 

Inkabeat  corptu iii.    692 

Conflict  of 111.    80S 

In  libel  and  slander 11.  36,      68 

In  ifMHidamttf $. ill.    90S 

In  quo  vfarrant iii.    897 

In  8i)eciflc  performance 11.    481 

In  taxes  and  taxation , .  11.    576 

In  trespasH ii.    171.  188,  276,  292,  336 

Of  corporations,  rules  of 1.    279 

Of  county  courts,  cases  enumerated ^. 1.     86 

Constitutional  constmction 1.     85 

Appellate  and  original i.  35,   38 

To  change  the  names  of  persons 1.      38 

In  crimliial  actions i.      88 

Forcible  entry  and  detainer i.     88 

Incorporation  of  towns i.     38 

Issaanoe  of  InJunotlons 1.     88 

Mamdamm 1.     89 

Natazalisatlon L     80 

ObjeotloD,  howtomafce .* UL    760 
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«F«rMUetlon«  vox.  pack 

Writa,  iflBuanoe  of i.     S9 

Of  court  of  record,  a  presaxnption  of  law i.    1J6 

Of  the  diatrict  coortB,  how  organized t     38 

Have  no  appelli^  Jnriadiction i.     31.  iii.    768 

Original,  in  what  cases L      S9 

DiTorce 1.     3S 

Forcible  entry  and  detainer i.     33 

Fogitivea i.     S2 

In  crimtnal  cases i.     9S 

Miners  and  mining i.     3S 

Nnlrances i.     3S 

Partition L     3S 

Persons  and  estates  of  minors i.     3S 

Questions  inTolving  title  to  real  estate L     39 

Taxes  in  law  and  in  equity i.  33»  M 

Trespass L     94 

Writs,  issuance  of i.      S4 

Terms  of • i.      20 

Of  municipal  and  inferior  courts t L     S3 

Of  Justices*  courts i.     43 

Must  be  shown  in  pleadings  on  Judgment ii.    816 

Of  person,  how  acquired ^ 1.    463,    U.    816^  itL      74 

Of  probate  coiirts.  4 L      40 

To  make  certain  orders,  a  question  of  law iUL    393 

Of  state  courts,  in  assault  and  battery i.      1* 

Customs  and  duties i.      19 

Foreign  government  and  residents L      30 

Hdbeeu  corpu* i.      30 

Incontracts L      19 

Property  out  of  state i.      30 

Seaman's  wages i.    500 

Torts  generally i.     31 

United  States,  or  United  Btates  officers I.     31 

Within  the  Jurisdiction,  what  it  implies L     31 

Power  of  legislature  to  confer L*  17, 

Of  the  supreme  court iii. 

When  appelate L 

Amount  in  controversy i.      35,  iii. 

Whenoriginal i.  31,   3T 

Want  of,  dlstteiguiflhed  from  Irregolarly  acquired i.     18 

Whenpresumed i.      15 

Onaward i.    3W.  iii.    030 

Setting  aside  Judgment  improperly  obtained lit    190 

Several  causes  of  action  united i. 

Want  of,  a  ground  for  demurrer iL 

See  Demzjbbkb. 

A  special  plea.    See  Plsas,  Fobmb  or ii.   750 

What  necessary,  in  appointment  of  exeontars,  etc L    308 

When  necessary,  to  be  alleged 1.   480 

Whennot , L    tfl 

Within  the  Jurisdiction  of  the  court,  means  within  the  state i.     31 

JorisdietloiULl  Faets.  In  actions  l^  cosporationB i.    375 

Onjudgments i.    464»450^451 


Keepinir  Vioioos  I>o^.    Complaint  in  action  for ii.  157 

Joint  action  does  not  lie iL  157 

Ownership  need  not  be  proved ii.  157 

Vicious  habits,  when  need  not  be  averred ii.  187 

Kim.    Nearer  of  kin,  a  conclusion  of  law i.  131 

flUnd  and  Q,nantlt^.    Of  property  assessed  for  taxes  must  be  stated ii.  578 

gfndHng  Fire.    Complaint  in  action  for  injury  by  kindling  fli«  upon  laod iL  155 

Against  railroad  company IL  155 

Kind  of  lllonejr.    Demurrer  lies  for  failure  to  specify ii.  838 

Knowledge.    Allegatlcm  of  ignorance .*. ii. 

Calif onfla  rule  of  practice •. tL 

Denials  of ,  in  answer U. 

Forms  insufficient ii.  008,807 

In  actions  to  rescind  contract tt.  09 

*     Presumptlonof IL  801 

See  iHTomiATioK  akd  Bklibf. 


lAbor.    See  Sbbvicxs,  Wobx  a^d  Labob. 

Boundary  of « iiL 
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Bounded  by  pond,  bow  defined * ii.  306 

Bounded  by  liver ii  888 

Condemnation  of iii.  233 

In  forcible  entiy  and  detainer it  510 

Intax  aBsessment ii.  673 

Description  of,  a  question  of  fact iii.  39C 

A  mixed  question  in  ejectment iii.  404 

In  foreclosure  of  mortgages....; ii.  366 

In  instructions  by  tbe  court . .  .*. iii.  460 

In  sheriff's  return  on  summons iii.  26. 

'    Effect  of  transfer  of ii.  290 

Formed  by  accretion,  how  apportioned ii.  321 

Entry  upon,  where  there  is  no  adyerse  possession ii.  244 

Be-entryupon , iii.  836 

In  controversy,  how  identified ii.  217 

Instruction  to  the  Jury  as  to  title  to iii.  463 

Overflowed  Ifnds,  grant  of ,  not  an  easement ii.  221 

Parties  defendant  in  annulling  a  patent  to i.  103 

Possession  of.    See  Possxssion. 

Segregated,  when  taxable il.  677 

Statement  in  motion  for  ii^unction  against  undermining iii.  248 

Subject  to  easement  when  ejectment  lies ii.  218 

Subject  to  trust,  specific  performance  not  enforced ii.  481 

nnited.States  land,  when  taxable ii.  677 

Ijandlord  and  Tenant.    Proceedings  in  action i.  3 

Petitionby  landlord  to  be  made  defendant  in  eje^^ent iii.  349 

Responsibility  of  landlord i.  667 

•                     Tenant,  when  estopped  ftrom  denying  title ii.  92s 

fjanffuaspe.    Must  be  set  out  in  actions  for  libel  and  slander ii.  17 

In  part  slanderous,  how  set  out ii.  36 

I«aw.     Appeal  lies  for  errors  in iii.    496,730.761 

Common  law  rule  in  actions  against  bailees ii.  117 

Conflict  of ,  regarding  insurance , i.  432 

Inattachment .* iii.  160 

Due  course  of,  a  mixed  question iii.  41)5 

In  abatement  and  revival ii.  711 

Issues  of ,  how  Joined , iii.  387 

Of  law  and  fact,  how  Joined  iii.  888 

Questions  which  raise  an  issue  of iii.  390 

i>ae /on  governs  for  fraudulent  representation  in  purchase  of  property.,  iii.  109 

Money  in  custody  of,  not  subject  to  attachment ijj.  139 

New  trial  granted  for  errors  in ^ iii.  610,  611 

Of  foreign  country,  a  question  of  fact iii.  397 

Of  Illinois^  in  actions  for  real  property ii.  219 

In  actions  for  usurpation  of  ofllce  ii.  499 

Of  Louisiana,  in  actions  against  bailees ii.  no 

In  action  for  usurpation  of  oCBce ii.  499 

Of  Massachusetts,  in  actions  for  usurpation  of  office ii.  499 

Of  Michigan,  in  actions  for  usurjution  of  office ii.  600 

Of  Bfissouri,  in  actions  for  real  property ii.  219 

In  actions  for  usurpation  of  ofiftce ii.  600 

Of  New  Tork,  in  actions  for  usurpation  of  ofllce ii.  600 

Of  North  Carolina,  in  actions  for  usurpation  of  office U.  601 

Of  Ohio,  in  actions  for  nuisances ii.  31s 

For  UKurpation  of  office  ii.  601 

Of  Pennsylvania,  in  actions  for  usurpation  of  office ii.  501 

Ia%t  of  Plaee.    Oovems  actions  on  sale  and  delivery i.  712 

Governs  transfers  of  negotiable  instruments i,*  613 

Of  tax  suits il.  577 

Ifjiw  of  the  Case.     On  decision  on  appeal ill.  762-763 

Of  United  States,  in  actions  for  usmrpation  of  office  ii.  602* 

Of  Wisconsin,  in  actions  for  usurpation  of  office Ii.  603 

Questions  of ,  when  not  subject  to  reference iii.  431 

Revenue  law.  construction  of il.  672 

Statement  on  motion  for  injunction  to  restrain  proceeding  in iii.  223 

Uncertainty  of,  a  ground  for  new  trial ill.  757 

When  errors  in,  are  reviewable iii.  722 

Against  entering  confession  of  Judgment iii.  225 

ProceecUngs  in  ejectment iii.  230 

•       See  iNJUNcnoM. 

lA^irftal.    As  a  legal  conclusion i.  139 

lianrAil  Fences.    In  actions  for  toespass 9  il.  179 

I<ajr  Days.    See  Chabtkb  Partus. 

Iiayinilf  Oat  Road.    Remedy  at  law  for iii.  220 

lioaae.    As  evidence 1.  662 

Denial  of,  in  answer,  form  of 11.  737 

Effectof I.  268 
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Giuranty  for  ^yment  of  rent i.    <tSt 

Injunction  lies  for  violation  of  covcmintfi  iu  leaue iii.    217 

In  writing,  implies  quiet  enjoyment L    1&5 

Statement  in  motion  against  carrying  on  business  forbidden  by til.    21fi 

Against  removing  fixtures iii.    217 

Removal  of  buildings liL     Til 

Of  crop iii.  218,231 

Against  underletting iii.    -JlH 

Under  lease,  effect  of i.    663 

,                     Wlieu  void i.    f€3 

See  Ck>VEKAKTS,   CoMPLAIKTS,  FOBIIB  OF. 

lieave  And  License.     As  a  special  plea  in  tresiMiss ii.    890 

In  forcible  entry  and  detainer ii.    963 

On  mineral  lands '  ill.    899 

Statute  granting;  leave,  how  pleaded , ii.     890 

Ijeave  of  Coiit*t.     llequircd  on  amendments  at  the  trial iii.    299 

After  the  trial iii.    30i 

Notice  of  motion  for 1 • ill.    313 

To  correct  flctitionsname iii.    327 

Affidavit,  form  of ill.    ^« 

To  continue  action  and  substitute  party iii.    336 

To  file  supplemental  complaint iii.    357 

AlUdavits,  forms  of lit  360,361 

Orders  thereon.... .* iii.  361.  3£2 

See  SUPPLKMK>-T\L  PLRADINOii. 

Onlers  granting  leave  to  amend iii.  313,  333 

To  correct  trctitious  name iii.    3-J9 

"When  required  in  actions  on  judgments i.     449 

Form  of  complaint .* : i.    448. 

Itega^ey,     Avermontn  osssential  in  actions  for i.    314' 

Parties  plaintiff  in  action  for i.      86 

Defendant i     m 

Proceeding-*  in  partition IL    321 

ttcgul  and  Kquit  a  M^  Uellef  inay  b6  sought  in  one  action iii.    417 

I«ejfai  Capacity.     Must  be  alleged  by  cozporation i.    27} 

See  Ghabactebam)  CAPAcnr. 

Ijej^al  Conrlusionsi.    Defined 1.    128 

Need  not  be  denied ii.    G6D 

See  Conclusions  of  Law. 

Iiej^al  Effect  dt  documents  offered  in  evidence,  a  question  fiir  the  court  i.    541 

Of  evidt-n :'e,  no \v  trial  lies  for  mistake  of  jury ill.    616 

What  may  be  pleaded  according  to  it * L  A84,  031 

ttPfTBl  Interest  allowed  in  dctlnnn  of  forcible  entry  and  detainer ii.    512 

ttegal  Itiablllty  esHt^ntial  iu  nctions  to  recover  money  paid, i.  483,  496 

I«ejfal  Presnnkptlou.     In  determination,  on  appeal   ill.    742 

Jurisdiction,  on  appeal  on  judgment-roll   iiL    32,36 

On  evidence  iii.    743 

FindlHgs  at.    744 

Instructions  iiL    744 

Practice  Hi.    744 

Of  regtriarity  of  service  of  process^ iii.      26 

I^e^f  ul  Procee<l » •» fir's  Publication  of  cannot  be  enjoined iii.    242 

Iic^al  Ilt*me(ly  miist  be  exhausted  bifore  equity  will  grant  relief U.  363,451 

Statements  in  motion  on iii.    228 

liejjral  Teofler  in  i>ayment  of  r?iil  road  fare ii.    107 

Law  of.  held  constitutional ii.    747,  iii.    :10 

liC^atee,  Action  against  for  debt  of  ancestor ii.    832 

Before  injunction  will  be  granted iii.    225 

Iiesislative  Restrtctlona  in  taxes  and  taxation iL    577 

I^ender,  Actions  by  against  borrower. . . .% i.  476-tf ) 

lieaaor  and  Ijessee,  Complaints  iu  actions  for  use  and  occupation i.  513-526 

In  action  on  covenants  in  lease i.  660-4366 

To  redeem  property iL    272 

See  Le\8k.  *■ 

Iietter.     Statement  on  motion  for  injunction  against  publishing iiL    249 

Ijett«r  of  Credit,  Effcctof i.    50 

Whenlibelous : L     35 

Iietten  of  Guardianship  of  an  Insane  person,  adiniseibility  of  in  eyidence L    394 

lietters  Testamentary  must  issue  to  confirm  deponent  as  executor i.    314 

lieiry.  Allegation  in  complaint  against  sheriff  for  ne^ect  to i.    746 

Effect  oT : IiL    777 

V  For  neglect  to  sell  after  levy L    746 

How  made,  on  personal  property IiL  153»  T77 

Onreal  estate :.. ML    154 

Essential  acts UL    154 

On  property  in  custody  of  the  law iii    781 

Partnenhip  property,  how  reached ilL    119 
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I«evy-.  TOL.  PAftE 

Promissory  notes,  how  reached 111.  141 

Securities , Ul.  142 

>                                   Shares  of  stock 111.  141 

Tenants  In  common 111.  135 

Of  taxes,  how  aTerred  In  complaint '.  11.  677 

Property  which  may  and  may  not  be  levied  upon ill.    779-783,766 

UndCT  execution,  a  satisl^tion  of  Judgment UL  646,777 

How  made ill.  777 

liex  Fori.     See  Law,  Law  of  Placb.- 

l«IabUli  lea  Created  by  Statute.    Action  for,  determined  by  repeal  of  act...  1.  455 

Complaints  In  actions  for 1.  464-464 

Facts  to  be  stated 1.  466 

Several  penaltti'S,  how  declared  on L  460 

Statute,  how  declared  on 1.  467 

Penal  statute «i.  469 

Within  the  statute i.  461 

See  CtoMPLAiNTB,  Fobms  of. 

Debt  lies  for,  when 1.  466 

For  attorney  practicing  without  a  license i.  466 

Failure  to  pay  assessment 1.  466 

Fast  driving  or  riding  over  bridges i.  456 

For  violation  of  gaming  laws 1.  467 

Of  laws  concerning  lotteries i.  468 

^  *                 For  non-compliance  with  act  concerning  maija  and  brands. ....  i.  468 

For  theatrical  exhibitions  without  license 1.  461 

For  divulging  telegraph  message 1.  460 

For  selling  liquor  without  a  license i.  461 

Forfeiture  under  statute,  how  enforced 1.  456 

In  agreement,  election  of,  remedy L  460 

In  bond,  effect  of i.  467 

/n  rem,  rule  of  pleading L  467 

Of  title  to  real  estate i.  467 

Intent  must  be  shown i.  458 

Ordinance,  how  averred i.  464 

Parties  liable,  in  action i.  469 

Officers i.  468 

Bailroad companies i.  460 

Penalty  defined i.  469 

Place  of  trial,  in  actions  on i.  461 

Who  may  be  parties  plaintiff L  80 

I4abllity  for  goods  sold  and  delivered L  412 

For  negligence : ii.  '  66 

Causingdeath 11.  84 

Of  principal i.  107 

Limitation  of ,  in  guaranties '. i.  417 

Of  assignee,  in  actions  for  rent 1.  618 

Ofattomeys il.  a46 

Of  bailees 11.  118,878 

Ofballor U.  110 

Of  city,  for  improvement  of  streets 11.  647 

When  it  attaches IL  662 

Of  carrier,  in  actions  for  sale  and  delivery 1.  698 

As  insurer ii.  126 

For  loss  of  goods ii.  128 

Uow  terminated IL  126 

Of  charterer 1.  636 

Of  common  and  separate  property  for  debts  of  wife  contracted  before 

marriage 1.    819,821,822 

Of  employer,  for  services,  a  question  of  fact ill.  809 

Oamsihee,  when  it  attaches ill.  177 

Of  husband,  to  furnish  necessaries  for  wife i.  317 

Whennot 1.  318 

Topay  debts  of  wife  contracted  before  marriage: i.  821 

Of  heirs  in  creditors' suits iL  380 

Offorwarders 11.  144 

Of  guarantor,  in  actions  on  promissory  notes 1.  621 

Of  maker  of  promissory  note 1.  684,612 

Of  obligors  in  actions  on  undertakings,  bonds,  etc 1.  760 

Of  parent,  in  actions  by  master  of  an  apprentice 1.  6T1 

Of  parties,  in  actions  on  promissoiy  notes » i,  620 

Ofpaitners , «*.  L  839 

In  actions  on  promisaory  notes i,  614 

Of  surviving  partner L  343 

Of  sheriff,  for  escape  of  prisoner 1.  369 

(hi  action  of  claim  and  deliveiy UL  188 

,       Of  Boretlet  on  Indemnity  bond .i UL    677,  U.  839 

Diachargeof 1.  678 
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lilabUltjr.  TQL. 

On undertaJdnga on  appeal i.    <ST6,CT6 

On  nndertakingB  of  attachment iiL  105 

For  release  of  attachment tU.  IfiS 

On  undertaldngB,  bonds,  etc L    TIT,  737' 

On  nndartakings  of  claim  and  delivery iii.  IM 

Presiimptions  of  law L  1S7 

Of  tenant,  in  actions  for  rent i.  SIS 

Of  tnuteoB,  complainta  in  actions  against  trustees i.    SSS.  990 

Allegation,  where  debt  is  a  judgment  for  costs. L  Vfl 

Essential  lUlegation L 

Insufficient  ayennen  t 1. 

Time  of  existence  of  debt i. 

Of  a  corporation i. 

Of  executors  and  trostees L  907 

Of  trustees  and  receirers  of  a  corporation I. 

Personal  liability i. 

Of  vendor,  on  covenants L  643 

^^able.    A  conclusion  of  law 1.  UO 

jibel  »nd  Slander.  Abatement  of  action  by  death ii.  9* 

Ambiguous  article,  when  libelous ii.  S 

WordSi^  when  libelous ii.  M 

Answer,  denial  of  inducement  in ii.  863 

Denial  and  justification  In ^ iL  86ft 

General  denial «    ii.  86ft 

Justification,  plea  of  in 4i.  86ft 

Howpleaded Hi.  866 

Mitigation,  form  of  allegation iL  861 

Howpleaded ii.  866 

Notice  of  defense iL  866 

Proof  admitted  under  plea iL  867 

Bequlsftes  of  defense IL  865 

toeciflc  denial  in ii.  867 

Truth  may  be  set  up  in ti. 

Ho  w  pleaded IL 

Insufficient  averment iL 

Complaints  in  actions  for iL    19-66 

Oapacity,  when  averred  in ii.  SS 

Basential  averments IL  8ft 

Material  allegations iL  1ft 

Gonstmotion  of  language iL  H 

Corporations  liable  for L    S75,    ti.  1ft 

Definition  of  Ubel IL  14 

Exemplary  damages iL  11 

-     Extrinslo  facts,  sufficient  averments  of iL  93 

Gist  of  the  action....'. iL  '15 

Imputations  which  are  libelous IL  95 

Ghastlty,  want  of IL  9ft 

Disease,  charge  of  having IL  98 

Dishonesty  in  business  IL  4ft 

Ignorance  and  want  of  skill U.  44 

Losolvency  IL  4ft 

Words  charging  offenses  II.  47 

Words  of  disgrace  IL  O 

Innuendoes,  office  of iL  94 

When  not  essential    U.    94,41 

Instructions,  actions  for QL  401 

Intent  and  motive  need  not  be  alleged  11.    15,16^864 

Andmeaning IL  96 

Joinder  of  causes    IL  10 

Language  must  be  set  out  IL    17,99 

Letter,  when  a  libel IL  96 

Libel  and  slander  distinguished IL  IT 

Malice,  when  presumed    Ii.    IT.  91 

Allegations  of  IL  IS 

Whennotin^ed  IL  IS 

Of  and  concerning  plaintiff Ii.    14,96^9? 

Parties  in  actions  for  IL  19 

Husband  and  wife Ii.  96 

Privileged  communications IL    19.  8TX 

Proprietor  and  publishers,  liability IL 

Publication  ot  what  constitutes :....    IL    98, 

Avermentof IL 

HowaUeged *  U. 

Questions  of  law  and  of  fact  in  aotion UL 

When  proper  to  submit  to  jury UL 

Beputation,  ofaancterdeiined IL 

Bi^ts  of  parties  tn  regaid  to  IL 
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Ubel  and  SUuider.  tol.  paox 

Bfttire  and  libel  diaiiDgnlBhed U.  21 

Special  dftmagefl  most  be  Bpedally  alleged  IL    21,26,36,88 

words  with  a  ooyert  meaning ii.  26 

See  Slahimeb. 

SAhirmw%BMm    What  are  exempt  from  execation ill.  782 

UeMtae*    Attorney  liable  for  not  proonring  license 1.  466 

Oomplalnt  in  action  for  non-payment  of  Uoense ii.  692 

To  enter  on  premises  of  anouer  rnnut  be  specially  pleaded 11.  890 

Uem.    Asaehavge 11.  284 

Equitable  in  creditors' suits 11.  863 

For  serriocfk  as  defense  in  conversion U.    aP9.  ii.  900 

Forftreight .• 1,  089 

Law  goyeming  liens    : ,.  U.  277 

Llableto  attachment lU.  189 

Objection  to,  for  want  of  date  may  be  made  on  demnrrer if.  686 

Of  attachment,  priority  of 111.  166 

By  common  cairrier  and  innkeeper U.  no 

Bffectof 111.  171,  199 

From  creditors' liens lH,  i(j7 

See  ATTAomnEMT. 

Of  bondholder,  how  protected 11.  267 

Of  contractor,  when  it  attaches HI.  188 

Rightof it  277 

Under  city  charter U.  sss 

Oontinnance  of , 11.  (53 

When  attachment  may  iBsne  on 111.  isg 

Of  firm,  creditors  preferred  in  attachment 111.  167 

Of  judgment,  effect  of ^....   m.    516,618,677 

Form  of  allegation  of U.  820 

Of  mortgage  or  pledge,  remedy  on HI.  139 

Wh«n  equity  will  interfere lit  333 

Of  vendor,  character  of  as  a  bar  to  attachment Uj.  142 

Howenforoed '..,,,  m.  gjg 

Belief  in  equity  under Hi.  239 

Sufficient  averment  of U.  286 

When  attachment  may  issue  on .'  m.  142 

Effect  of  extension  of, [  lit  519 

Of  release  of *.'  Hi.  610 

Property  subject  to Hi.  519 

"^•iyetot H.  121,286 

See  FoBBOLOsuBB,  MxoHAMXOs'  LxxH,  Vnaxa's  Lddt. 

Uan  Holders.    As  psrties  to  action  for  partition U.  829 

Iil«B  of  Decree.    Effect  of  in  foreclosure ..**.*.*.  iU.'  60 

lAewk  ot  Jmdgtnent,    See  JuDOMXirr. 

UMb  Poliey*    Exempt  firom  execution.    See  Iksubaxgb Hi.  731 

Unaltetton*.    In  actions  for  divorce '.\\.\\  H.  053 

For  negligence  in  cauring  death .'....!...!.*.?  H.'  84 

To  foreclose  a  mortgage !*..'.*...*!!  ll!  277 

Toquiettitle !!!!!!!!!!!  u!  336 

For  specific  performance .'.'!.*.*.'*"  H*  481 

Of  actions  contesting  probate  of  will ..V...  l!  884 

Of  right  to  recover  money  in  hands  of  stakeholder 1*  491 

Beply  of  statute  of  limitation,  form  of ,'.[',  "  in'  375 

When  question  to  be  raised .' .  *  *  Hi  *  726 

Idne  of  CikiftaL    Bights  on  location  of ...'.."  li  237 

IJa  Pendens.    Actions  to  which  it  appUes *Hi     ^g  50 

Actual  notice  of,  inejectment ..'..'.... . .  Hi.  *  47 

In  foreclosure *  jjj*  g^ 

Commencement  of  suitasnotice .!..!.'.*..  IH*  48 

Pendency  of  action  as  m>tioe    ..........!]*  Hi'  68 

Oonstructive  notice  to  purchaser '**'*  iii*  ^ 

Orantee  not  charged  in  foreclosure u{  m 

Effect  of  fiUng ...'..'"  m  49 

After  decree  and  sale ijj*  qq 

EffiBCt  of  neglect  to  file Ul*  aa 

In  particular  cases,  creditors' suits *"  jij*  jg 

Oounty  bonds .....*..'.*!'.**  HI*  49 

Ejectment,  form  of  notice ..!.*!! UL  64 

Foreclosure  of  mortgage,  form  of *.  .V.'. !  .V  IH.  46L  62 

Partition , *  m  ka 

Quiet  title i .WW'.VM"  S*  66 

Setting  aside  deed .'  Tu  « 

Lien  of  decrse,  effect  of i«*  ^ 

Notice  must  be  filed  to  charge  purchaser iii*  m 

Form  of ,  in  foreclosure ««'  JJ 

New  notice,  when  necessary *«■  £5 

Premises  included lU^  JJ 
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Ids  Pemdena.  tol  paok 

Wbftt  to  oontaln iil.  IT 

What  premises  to  include iii.  n 

WhentobefUed ilL  n 

Whoboondbj iii.  51 

IhuchAJBer^  pendente  Hie iil    SI,  81 

Bound  by  decree iii.    51,  M 

Of  portion  of  land ilL  a 

Subsequent  purchaser ilL  5S 

Under  decree  and  sale > iii.  54 

Uteral  and  CoiHanctl've  I>enlala.    Are  insofficient  to  raise  in  iasae iL  ABC 

Effect  at,  in  electment iL  908 

Effect  of ,  in  foredoBares •. 11.  9M 

I^Itlji^tloii*    Appointment  of  receiver  pending i.  981 

Uve  StoclK.    Liability  of  common  carriers  for U.  IfS 

Loan.    ^  foreign  corporation,  what  complaint  must  state L  371 

Denial  of  in  answer 11.  79T 

Ijoeal  lia-vra.    Repeal  of ,  Its  ^ect ii.  618 

Govern  foreign  corporationB i.  S70 

Ijocatton.    On  state  lands,  when  right  of  locator  attaches U.  336 

Presumption  of  court  as  to  location  of  corporation 1.  370 

lAfd^pug*    Form  of  complaint  for L  04 

Allegation  of t L  SM 

I<ogfl«al  Order.    Of  averments  required  in  pleading L  148 

LoM,     Of  Baggage,  complaint  sgalnst  carrier  for....' iL  139 

Ofgoods,  oomplaint  against  carrier  for IL    139-198 

Of  pledge,  complaint  against  baUee  for iL  118 

Of  pocket-book,  complaint  against  innkeepar  for 11.  118 

Denial  of,  in  answer  on  insurance iL  788 

Common  carriers IL  888 

liOst  Instrament.    How  pleaded L  541 

Secondary  evidence,  when  admissible liL  851 

Lost  Note*    Condition  precedent  In  action  for L  884 

Measure  of  dunage  on  lost  check L  878 

Insufficient  denixJ  in  action  on 11.  818 

Lost  neadinff.    Affidavit  for  supplying  the  place  of ill.  343 

Motion  to  supply  essentlid ill.  343 

IjoUk    In  cemeteries,  not  subject  to  execution ilL  781 

liOitertes.    What  constitutes  a  lottery L  488 

Ijonacy.    A  ground  for  divorce ^ 11.  414 

Lunatic    Custodyof L  338 

Suit  for  his  benefit,  in  whose  name  brought 1.  338 


Maelili&es.    Sewing  machines  exempt  fkt)m  execution ilL  783 

Blade  and  I>elivered.    Imports  a  ccmsideration L  136 

UaUlnif.    Form  of  certificate  of  mailing  deposition UL  889 

Service  of  summons  and  complaint  by  ; ilL  381 

Maker.    Written  instrument,  action  against,  Fobmb  of  CoMPUkims L    587-581 

See  WBmxif  UafnanaxTtB. 

Of  promissory  note,  complaints  in  actioUB  by  end  against 

See  CoMpuoirrs,  Fobms  of,  PBonnaoBT  Motbs. 

Making.    Implies  a  delivery L  185 

A  question  of  fact  for  the  jury .*. W.  888 

In  actions  for  slander  of  title ^ IL  187 

Malice.    In  assault  and  battery ,...    Ii.  3 

•  In  false  imprisonment IL  11 

In  malicious  prosecution iL    58,83 

In  libel  and  slander,  presumed IL    17,18 

Invlolation  of  i>ersonal  rights IL  98 

Malidons  Proaeeatlon.    Causes  of  action  for,  notasslgnaMe IL  51 

Acquittal,  essential  to  support tL  83 

Conviction  fatal Ii.  81 

Conspiracy,  averment  of ,  in  action  for IL  51 

CorpOTations  liable,  in  actions  for L  318 

Damages  in,  a  question  for  the  Jury IL  88 

Fohns  of  complaints,  in  action  for IL    80-84 

Defective  complaint  cured  by  verdict '. IL  88 

Essential  averments  in U.  89 

Facts  only  must  be  alleged : IL  88 

Joint  agency,  how  averred iL  88 

Motive  may  be  alleged IL  54 

Kames  of  customers  loet IL  54 

Several  causes  of  action  united  in    iL  88 

Special  damages  must  be  aUege4 11.  88 

What  must  be  shown tt.  88 

See  OoMPLAimB,  Fobmb  oy. 
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Malldoiu  Prosecution.  y<a*.  pass 

Jurisdiction,  when  alleged ii.     63 

Liability  of  corporation  for i.    276.    U.      63 

Probable  causes  defined il.      64 

Dismissal,  effect  of il.      60 

Denial  of  want  of.  in  anawer il.    869 

Howpleaded   11.    889 

Nolle  prouqui U.      61 

Whenitexfsta  11.      66 

Privileged  chargea 11.      66 

When  action  Ues IL    66,  63 

Gist  of  the  action  U.      63 

When  actloA  will  not  lie     66,64 

Malpraettee.     Complaint  against  suroeon  for  11.     97 

Malvreatn&ent.     Complaint  against  physician  for IL      96 

wimnmg^ng  A^iit.     Of  Corporation  la  an  officer 1.    196 

BI«nas«memt  of  Bstate.    A  condnalon  of  law 1.    139 

Mjmdatmaa*    As  a  reme^,  defined 111.    900 

Asm  action  1.       3 

Affidavit  essential  to  obtain  writ IIL    914 

What  must  be  shown liL    914 

Demand,  a  condition  precedent ill.    914 

Hearing  on  application  for ill.    914 

Determination  on 111.    914 

Issues,  how  tried ill.    916 

New  trial  granted ill.    911 

Jurifldiction  in  ftsaanoe  of 111.    908 

Of  supreme  court  In 1.    24.    ill.    394 

Of  county  court  In ^ , 1.      38 

Who  may  issue  writ ilL    910 

Katore  of  the  remedy ill.    996 

»  Notice  of  application  for,  ftmn  of ill.    916 

Proceedings,  where  commenced ill.    916 

Bellefawardfid ill.    916 

Place  of  trial  in  application  for 1.      48 

Pleadings,  in  answer  to  writ 111.    917 

Demurrer  to  answer 111.    917 

Petition  for ilL    917-918 

Proceedings,  in  actions  for 1.  '    8 

On  non-compliance  with    lil.    834 

To  whom  Issued,  county  officers ill.    901 

Govemor  of  state 111.    903 

Justice  of  the  peace IIL    769 

•  Ministerial  officers HI.    908 

Municipal  corfwrations ill.    904 

Usurper  of  office ill.    906 

Beli^ous  corporaUona ill.    906 

Btateoffloers ill,    906 

Where  proceedings  should  be  commenced L      48 

Writ,  form  of  alternative  moiKfomtu 111.    911 

Of  peremptory  mandomtu 111.    913 

Disobedience  of  punishment  for ilL    913 

Betumofwrlt ill.    916 

Servlceofwrlt 111.    917 

What  writ  shaU  Issue lU.    907 

When  it  may  Issue ill.    907-908 

Whennot lil.    909-910 

Action  for  false,  statement  in  patent  for 11.    166 

Mmnntncturer.     Complaint  in  action  for  breach  of  contract  to  manufacture  ....     L    OfS 

Oomplalnt  for  breach  of  promise  to  manufacture  raw  material 1.    673 

Complaint  for  refusing  to  accept  manufactured  goods 1.    678 

Broach  of  contract,  what  constitutes 1.    708 

Cause  of  action 1.    708 

Nature  of  contract 1.    708 

Title  to  property 1.    704 

Protected  In  the  use  of  name 11.    467 

Nature  of  the  contract  to  manufacture l.    768 

MmnwtAeturkwuff  Mining',  ete.    Corporations,  law  governing  them L    300 

liiabllify  und^,  how  pleaded L    800 

Mnnasoript.    Publication  of ,  may  be  ez^oined UL    S48 

Many  Items.    Pleaded  in  one  count , L    374 

Mnpb    Copy  of,  in  transcript  on  appeal ill.    706 

Mnnme Insamnoe.    Termslnpoltey 1.    440 

See  iMBUBAIf CK. 

Muiks.    See  Thadb  Mabxs.  * 

Action  for  alteration  of 1.    466 

Mnnini^.    A  consideration  as  valuable  as  money L    687 

Complaint  In  action  for  bteaoh  of  pronUaeof 1. 
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Defaao  renden  boalMmd  liable  far  snte-nuptial  oontnct L 

LlAblliiyofaatfr-nnptial  property  far  debt  of  wife i. 

IftnBt  be  alleged  and proyed  in BictioiiBf or  crlminaloanTemtlon... ii.    IM 

IftnBt  be  alleged  in  actiomi  for  diToroe t tL    404 

Must  be  ayerred  In  aotionB  for  diatrfbative  portion  of  estate L    394 

Must  be  denied  In  anawer,  in  diToroe il.    9M 

See  Pbomibb  of  Mawctaqk. 

Of  plaintiff,  aroecial  plea ii. 

Disability  moat  appear iL 

Knat  be  apeciaDy  pleaded it 

Of  defendant^  a  special  plea iL 

Abatement  of  aetion  1^ U. 

Action  on  an  award il 

Homestead ii.    114 

PromlssoET  note iiL    IK 

Charging  separate  estate iL    7M 

Bee  OovxKnnoL 

Rendered  voidable  by  Impotence IL    VM 

When  void  must  be  J  adlciaHy  declared iL    #SS 

ManriedMiut.    Actions  lie  against,  for  breach  of  promise  of  marriage L    99 

Hairried  Woman.    May  sae « L     81 

When  husband  to  be  Joined L    87,  Ii.    74S 

Oomplaint  in  aetion  by,  form  of L 

ATerment  of  sole  trader L 

In  action  against,  form  of i. 

#                                                Allegation  of  aasanlt  by IL       9 

Necessary  party  in  action  for  {Hotltion iL    SIS 

Promise  of,  must  be  alleged  to  chaxge  separate  estate L    SSI 

HasCfSr  and  Serrant.    Answer  in  action  between iL    SS8 

Complaint  by  master  against  father  of  an  apprentloe L    CTl 

Breach  of  contract,  how  allied L    Sn 

Covenants  in  indenture L    cn 

Oistofactioii^ iL    108 

LiaWUty  of  parent L    Wl 

Complaint  against  master  by  apprentioe , i.   SIS 

Bight  of  action L    8TS 

Liability  of  master  for  acts  of  servant,  defined IL       8 

Xas««r  of  VeaaeL  When  liable  for  asBSolt ii.       S 

Duties  of  master  in  charter  parly L    898 

Powersof L    8W 

Material  allegations,  what  are L    1S8 

See  ATLIWATfOltB. 

Material  A-vvrntents.  What  constitate  sach i.    IST 

Howtested •  L    ISf 

Bee  AvBBMKins. 

Matoiial  Rlffliits.  In  actions  of  foredosnre  of  mortgage iL   SIT 

HafertaJa  Fnmlabed.    Complaints  in  aetion  for  services  and.     i.     888- 38T, 

j  606,608-611 • 

I                                                Change  in  form  iMT  stmotore .*. ^ i.   8S1 

Variation  of  terma  shonld  be  averred L    898 

What  most  be  proved  in  action  for L    188 

See  Bihldxb's  Oomtbacts. 
Matter  in  IMspnte.    See  Appbal,  Jubudiohok. 

In  discretion  of  court,  will  not  be  reviewed UL    798 

Submitted  to  srbitration iiL    891 

Redundant  in  ejectment ii.   S18 

Matnrlty,  Presentment  at  must  be  aTsrredln  action  on  bill  of  exchange L    664 

•               What  must  be  shown  on  promissory  notes i.    684 

When  demand  is  necessary L    818 

Measure  of  Damafrea,  On  implied  warranty L  T84b?68 

In  action  for  refusal  to  receive  passenger ii.    107 

For  sale  snd  delivery  of  goods L    899 

^             On  actions  on  promliBSDry  notes L    818 

For  breach  of  contract  to  employ L    889 

For  negligenoe * i. 

Meamre  of  Reoovery,  In  actions  for  conversion ii. 

In  actions  on  contract,  what  summons  should  be  for lit.     99 

Measure  of  ReUei;  In  actions  of  ejectment iL    918 

MedUknies.    Action  against  fornegligent  repair Ii.    184 

For  not  returning  property IL    164 

Meelfeaale's  Uen.    Complaint  on  action  on,  form  of IL    STS 

By  contractor  for  building  materials IL    978 

By  sub-contractor  against  owner  and  contractor II.    988 

Objections  to  must  be  raised,  how  *. IL   884 

Parties  plaintiff  in  action  for  L 

Right  of  intervention  in UL 

See  FosBCLOsuxB. 
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Maohaittos*  toolw.    What  exempt  from  execution ill.  781 

Medleal  Care.    Complaint  In  action  against  county  for,  what  must  state L  987 

Medical  Serrleea.    What  averred  in  ooxnplaint  in  action  for ^     i*  388 

Hembers  of  corporation  as  parties  idaintifr  1.  276 

Sufficiency  of  flmUngs  as  to  membership  in  company iii.  439 

Hemorandam.    Of  costs  in  action  a Hi;  M7 

Amendment  of  in  discretion  of  court iiL  648 

•Filing  memorandum iiL  648 

Of  sale,  sufflciencT  of  to  bind  purchaser L  707 

UndOT  statute  of  frauds  must  be  in  writing il.  483 

Herita.    Affidavit  of  <^  chanoe  of  place  of  trial  iit  66 

Answer  to  after  Judigment  by  default iiL  681 

Judgment  when  entered  on  iii.  6S7 

Hexieaii  OraiiM.    When  party  guilty  of  ouster ii.  319 

How  pleaded,  statements  in  complaint  IL  914 

BEUItaxy.    Arms  and  other  property  exempt  ftom  execution  iiL  783 

BUIL    Hachineiy  taxable  as  part  of  mill ii.  678 

Grant  of  mill,  what  it  conveys , ii.  810 

BUite.    Statement  on  motion  for  injunction  against  working  a  mine iiL  366 

When  injunction  will  issue  to  stop  wotk  of ill.  349 

Proceeds  of  mines  taxable,  law  governing  ii.  684 

Miner's  Ueense.   Employer  and  not  partnership  liable  for  foreign  miner's  license    U.  678 

Mlninif  Claims.    Answer,  essential  averments  in il.  833 

Appropriation  of t iL  340 

Are  real  estate,  as  to  place  of  trial IiL  60 

Constructive  possession  of ii.  340 

Extentof iL  340 

How  held ii.  341 

Injunction  when  granted  in  action ii.  173 

Jurisdiction  cover  actionaconceming L  83 

Location  of,  on  public  lands iL  886 

Ownerships  possession  of U.  341 

Receiver,  appointment  of  during  redemption L  868 

Begulations concerning... « iL  343 

Saleof ,..£..,.    U.  343 

Verbal  sale,  effect  of IL  343 

Special  verdict  in  action  on iii.  460 

working  of ,  is  waste  for  which  iAJunction  lies iL  848 

fH»»iwy  Copartnersbipt,  Jurisdiction  over i.  88 

Conveyance  of  mterest  in  without  dissolution ii.  889 

Mining  Interest.    Subject  to  execution ilL  786 

Mining  Property.    Exempt  from  execution iiL  783 

Ministerial  Duties.    When  sheriff  Is  liable  on  bond  for  neglect  in L  760 

MandamuB  may  issue  to  compel  performance  of Ui.  008 

Minor.    Who  may  sue  for  seduction  of ii.  108 

Minor  Heirs.    Remedy  of  purchaser  by  si>eciflc  performance  of  heirs Ii.  483 

Minority.    Of  executor,  disability  terminates  at miO^^rtty «..^ L  810 

Minutes  of  Court.    Must  be  embodied  in  statement  on  appeal UL  689 

Misapplieation  of  money,  parties  Joined  in  action  for ii.  436 

Misenle'rous  Animal,  Gist  of  action  fpf  negligence  in  keeping ii.  96 

Complaint,  in  action  for il.  94 

Miseonduct  as  a  defense,  in  action  for  breach  of  promise  of  marriage iL  843 

Degrees  of ,  in  suit  by  seaman  for  assault iL  866 

Of  Jury,  a  ground  of  motion  for  new  trial iii.  686 

Mi^oinder  of  causes  of  action,  a  ground  for  demurrer ii.  636 

What  causes  cannot  be  united L    311-318,760 

Of  parties,  a  ground  for  demurrer iL  634 

'  In  ejectment ii.  9]j 

Onguaranty L  401 

Agsuist  husband  and  wife L  831 

See  DxMtrBBm,  Fobms  of. 

Of  corporation,  effect  of i.  376 

As  a  special  plea,  see  Plxas,  Fobms  of.  , 

Objection  must  be  specially  taken ii.  735 

Mintomer.  As  a  special  plea,  form  of  < U.  7<m 

Effect  of,  in  action .*. I.  ^ 

Must  be  specially  pleaded ii.  7)8 

Replication  to  special  plea  of ill.  975 

lUsrepresentationa,  see  Fraud. 

Action  to  reform  mistake  in  boundaxy U.  430 

Actton  to  rescind  contract  on  the  ground  of  mistake U.  ^28 

Astoquanti^ U.  499 

Knowledge  of  plaintiff,  effect  of U.  ^9 

Appearance  by,  effect  of iU.  44 

How  averred  in  answer 11.  796 

As  a  special  plea  in  answer,  form  of U.  7^6 

Denial  of,  in  actions  for  fraud U.  mk 

\ 
%  • 


XCVl  INDEX. 

Kist»he«  •  TOL. 

In  sameB  of  parties,  bow  oozrected i.    171,  iii. 

See  RESdBazoN. 

Befomuition  of  deed U.    431 

Ofmortgage ii.    4SI 

Of  terms  of  contract IL    431 

Written  instroment U.    43* 

To  cozrect  an  account  stated li.    433 

SeeF^in>. 

BElstolKe  In  Boundaiy.  Action  to  refonn  conTeyance  for ii.    439 

See  Mistake. 

Klstalce  of  Ij«i«r.  Money  paid  by,  cannot  be  recoyered L    471 

BUatrlal.  A  ground  for  reversal  of  judgment iiL    75S 

BElsiue  of  Ihwndsea.  Ix^nnction  granted  to  restmin  tenant  in iiL    HT 

Hltin^tloii  as  a  defense  in  libel  and  slander IL    8TD 

Evidence  in  an  assault  and  battexy il    863 

How  pleaded  in  libel  and  slander 11.    ass 

Bequisites  of  defense *..: iL  8G-M6 

ntebtff  Ctooda.  Oomplalni  against  master  of  vessel  for U.    134 

Kob.  Complaint  aoalnBt  cjity  for  damage  done  by U.    141 

Hode  of  appeal  in  Nevada % UL    76B 

Of  stating  facts  in  pleadings L    14C 

Of  taUng  obrjections  by  demurrer. . .'  U.    598 

Of  incorporation,  avqmient  of  in  complaint 1.    ST6 

Of  appointment,  muse  be  stated  in  complaint  by  trustee i.    960 

Timeandplaeeof  service  of  summons,  now  shown iiL     )8 

Modilloation  of  judgment,  principles  of  determination  on  appeal iiL    T48 

modified  ContTMct.  Complaint  by  contractor  on i.    694 

Money.    Title  to,  a  conclusion  of  law L    133 

At  interest,  where  taxable iL    578 

In  custody  of  the  law,  what  constitutes UL    139 

In  county  treasurer's  hands iL    679 

Tnhands  ofbailee IL    139 

In  bank  or  on  deposit iL    679,  iiL  138.784 

Money  Connta.    Answer  in  action  on  sulBcient  defllals  in U.    753 

DeniaJs  on  in  snswcr. iL  *796 

Complaint  for  several  causes  of  action  under L 

General  denial,  in  answer  on iL  797,7! 

Insufficient,  denials  in  answer  on iL    T97 

May  be  added  to  a  count  for  warranty L    S3S 

Pleas  in  answer  on  assignment IL    T98 

Discharge  in  biuikruptcy iL    797 

Failure  of  consideration iL    798 

What  plea  is  sufficient ii.    799 

Money  I>eposit.  Findings  of  court  in  relation  to * ill.    430 

Money  dne.    Complaints  for  money  due  on  account. . .-. L    St3 

Assignment  as  a  defense,  in  action  for iL    798 

Statement  of«noney  due,  what  it  implies L    373 

When  action  lies L    3T6 

See  Accoulfte,  CoMPiJoins,  Fobmb  op. 

Moneyed  Corporations.    Proceedings  to  dissolve  are  actions i.       3 

Money  Bxtorted  by  Duress.  Action  lies  for L    486 

Money  had  and  Received*  Complaint  in  action  for L    46«v 

Complaint  against  attorney  or  agent L  488,470^ 

Averment  of  collection  of,  in  action  against  sherilf i.    393 

Demand  essential L    489    • 

On  notes  received ' L    471 

Sufficient  aUe«atit«ns L    468 

When  action  Uee L    479 

Who  may  recover L    49 

Against  broker  for  note  discounted L    47t 

For  money  received  through  mistake L   471 

Demand  not  essential L    471 

Unauthorised  sale  of  stock L    476 

When  location  lies i.    471 

For  price  o^oods  sold  by  factor L    473 

*  Demand  for  an  accounting  essential i.    473 

Should  be  alleged L  473,«74 

Election  of  remedy i.   473 

Form  of  action 1.    413 

On  commission  sales i*    413 

For  price  of  goods  sold  on  credit L    414 

Default  of  purchaser L    4T4 

Demand  not  essential  on  unaathorised  sals L    478 

Defendants,  how  charged  in  actions  for L    4i4 

Insuffiicient  allegations L    486 

Demand,  when  essential. L    468^  4881 4TB,  476 

When  not L  406^471 
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Money  bad  »nd  Reeefred.    *  vol.  page 

Involuntary  payment  under  protest,  recovezy  of 1.  466,466 

Honey  extorted  by  dnreiiB.... i.    465 

LlabUities  of  parties i.  468,469 

Money  not  credited  on  account ...  i.    466 

Promise  implied,  in  what  cases 1.    466 

Need  not  be  alleged i.    466 

Special  contract,  election  of  remedy i.    466 

Statute  of  limitations i.    467 

Voluntary  payment  on  mistake  of  liability/ i.    467 

When  action  lies 1.    467,470.471 

When  not 1.    467 

Who  may  recover i.    470 

Money  Jndipneni.    Appeals  from,  effect  as  to  a  stay  of  exeeution lil.    676 

How  enforced ill.    776 

HoneyliOnt.    Complaints  in  actions  to  recover L  476-480 

By  foreign  corporation 1.    271 

Demand,  when  and  how  alleged 1.    477 

Denial  of  loan  in  answer,  fonn  of 11.    497 

Form  of  action 1.    479 

Payments  made  on  account i.    477 

What  must  be  shown 1.    478 

Sufficient  allegation  of  assignment i.    479 

What  is  unnecessary i.    477 

See  OoxpLAiKn,  Fobms  of. 

Money  Lost  at  Play«    A  special  plea  of  want  of  consideration,  form  of U.    758 

Money  Pnld.    Gomplalnts  in  actions  for i.  481-498 

Action  on  a  reversed  Judgment 1.    484 

Actions  to  recover  money  paid  on  a  wager i.    490 

Actionstorecover  money  advanced  on  freight L    495 

Actions  on  advances  for  services 1.    497 

Acceptance  of  order i.    498 

Amount  of  advancesstated i.    487 

Demand,  when  essential 1.  486,493 

To  fix  time  for  interest i.  483,488 

When  not  essential 1.  481,483 

Denial  of  request  by  defendant ii.    798 

Failure  of  consideration ii.    798 

Oeneral  denial  insufficient Ii.    799 

Insufficient  plea ii.    799 

Fnnd,  when  not  alleged 1.    488 

Fraudulentsale i.    488 

Facts  must  be  averred L    491 

Necessary  averments i.    494 

Legal  liabiU^,  when  it  attaches 1.  488,496 

Limitation  of  right  to  recover i.    491 

Sufficient  allegations i.    496 

Promise 1.   483 

Under  statute  of  frauds 1.    482 

Performance , 1.    488 

Concurrent  acts i.    494 

Non-performanoe 1.  495-498 

Who  may  recover,  surety  on  undertaking i.    496 

Bights,  liability  of i.    486 

Consignor  for  advances  on  freight 1.    493 

Contract  genarally 1.    496 

Landlord,  repayment  of  tax i.    492 

Demand  nc^  essential 1.    493 

Xiater  against  servant L    497 

Demand,  when  necessary 1.    498 

Besclnded  contraot 1.    498 

Voidoontract : 1.    498 

See  CoMPLAiMTS,  Fobms  or. 

Monffoltnna.    Not  competent  as  witnesses ill.    448 

Monu  ObUuratton*    Basis  for  imposing  taxes t U*    S79 

A  bond  for  title  is  in  eflTeet  a IL    253 

As  a  mere  security,  defined i.    420.  it    257 

Asaignmeutof 1.    258 

Conditions  in,  how  construed il.    253 

Covenant  in,  effect  of 1.  650,  653 

Defeasance,  the  essential  part  of ii.    254 

Findings  in  action  on  note  and  mortgage ill.    430 

Foreclosure of.is  an  action i.       3 

In  creditors' suits,  effect  of ii.    964 

•Is  not  a  conveyance i.    435 

Of  separate  proper^  of  wife 1.    334 

Power  of  sale  in  remedy 11.    369 

Parties  defendant  in  foreclosure  of « 1.    106 


XCVni  INDEX. 

Mmri§^ge,  tol. 

Beformation  of ,  on  gronnd  of  fraud IL  4S1 

Right  of  Burety  by,  election  of  remedy iL  SQO 

Separate  debts  Becnred  by 11.  SM 

Severalnotea IL  aOT 

Severance  firom  realty,  effect  of il.  961 

Statute  of  limitations,  effect  of  on  notes  and  mortgage U.  251 

Stipulations  in,  effect  of iL  361 

Subject  to,  a  conclusion  of  law i.  13S 

Taxation  of  money  secured  by U.  Sf9 

What  must  bo  avOTred.  in  actions  to  foreclose 

See  CoMPLAiMTS,  Forks  or,  FObbclosdbx. 

Hofher,    May  sue,  in  actions  for  injuries  causing  death 11.  88 

In  action  of  seduction U.  108 

HottOBs  and  Notlocta.    Appeal,  motion  in»  no  part  of  record UL  106 

See  Appeal. 

Amend,  motion  to  amend  Judgment Hi.  T59 

Bee  AlOEHDMXKTS. 

Arrest  and  bail lit,  IM 

SeeABBXST  AMD  Bail. 

Attachment,  motion  to  discharge liL    16S 

See  Attacbmbnt. 

Contested  and  tx  parte  motions  distinguished ill.    71$ 

Orounds  of  motion  to  set  aside  Judgment ill.    8S9-4B6 

Grounds  of  motion  for  new  trial liL    58S.£8a,9M 

SeeNEwTBZAL. 

Motions  defined iii.    9Ti 

Motion  for  new  trial  in  general ill.    CSl-697 

New  trial  granting  motion  discrrtionazy 111. 

SeeNBwTuAL. 

Nonsuit,  motion  for UL 

See  NoKSDir. 

Notice  of  motion  must  be  giyen Iii.    ITS 

Construction  of UL    ITS 

Due  notice  cannot  be  defined UL    SfTO 

Must  be  in  writing UL    tl» 

Serrice  of ,  when  made UL    V1T 

How  made ; iii. 

By  mail ' UL 

On  non-residents iU. 

Personal  service UL 

Time  for  serving  notice UL 

Title  of  action  in UL 

To  attorney  snfiicient ilL 

Transferor  motions ^ UL 

See  NofXioxB,  Fobms  of. 

Objection  to  motion UL 

Opposing  motion  to  dissolve  injunction liL    wm 

Affidavit  in  certain  cases ilL    €tt 

Proceedings  in  motion  to  strike  out  part  of  pleading UL    Stt 

Statement  in  motion  to  strike  out  part  of  pleading UL    3M 

Statements  in  motion  for  injunction iU.    il4-9n 

See  IxjuHCTTOH. 

To  take  deposition  in  discretion  of  court UL    80 

To  dissolve  an  injunction  in  complaint  and  answer  alone UL   M8 

To  strike  out  part  of  pleadings tti.    114 

To  set  aside  report  of  referee til.    S80 

Transfer  of  cause,  when  made Ui.     M 

When  motion  in  general  to  be  made Ui.    Sli 

Where  to  be  made  for  ii^Jnnction tIL   9£l 

When  motion  for  change  of  place  of  trial  will  be  dsnied ItL     TT 

Wh4»n  motion  for  change  of  place  of  trial  may  be  made Ui. 

See  Ghavob  op  Plack  of  Tblil. 

When  essential  to  amend  bill  of  particulars Ui. 

When  motion  to  stilke  out  part  of  pleading  should  be  made UL 

When  parties  may  be  added  to  or  stricken  from  pleading UL 

When  supplemental  pleadings  may  be  presented UL 

Whcnmadetoo  late IlL 

When  made  on  courts  own  motion UL    Ht 

When  made  to  set  aside  Judgment UL   fitt 

When  Judgment  by  default  will  not  be  set  aside UL    Stt 

Hettre.    Allegations  of  in  actions  for  malidons  pitweontiOD iL     M 

In  actions  for  libel  and  slander U.     16 

HoltUkvloiuneaa,  Definitionof IL    T68 

Mvmlcipiil  Ck>rpor«tloBS.    Actions  against  for  ii^uiies L    9M 

Form  of  complain^ L   SM 

For  injuries  done  by  mob U.    Itt 

Allegation  of  inourporatlon L    i^ 
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Mviiieipal  CorporafloBfl.  toi..  paqb 

Authonty  to  enact i.  381 

BondBof i.  284 

Contnct  of 1.  284 

In  creditors' mUts ....'.....  li.  887 

Injunction  granted,  in  what  CMes ill.  219 

Liability  for  nuisances 1.  385 

liability  under  new  charter i.  388 

ifondamttf  may  issue  to ill.  804 

When  It  wiU  not  lie 111.  906 

Presentation  of  claim  against i.  386 

Bee  CoMPLADrrs,  Fobmb  of,  CoBPOBATioira. 

Mutual  Aecoantii.  What  constitute i.  376 

M[atilat«d  Bond.  Howpleaded i.  646 

Blataal  Content.  Dissolution  of  partnership  by 11.  891 

Mataal  Neyllfrence.  Effect  of  in  assault  and  battery ill.  7 

In  actions  for  personal  injuries 11.  91 

Mutual  Violence.    Rule  of  reooyery  in  assault  and  battery ; .  11.  864 

Matnalltjr  of  agreement  must  be  averred  in  actions  on  insurance 1.  4S9 


Name.    Action  by  administrator  in  his  own 1.    811 

Action  should  be  brought  in  corporate  name i.    383 

Fictltions  name  may  be  corrected 111.    827 

Injunction  issued  to  restrain  use  of 11.    467 

Jurisdiction  of  county  courts  in  change  of i.     38 

Mistake  in  effect  of 1.    171 

Of  customers  lost  when  given IL      64 

Of  party  in  title  of  cjiuse 1.    170 

On^  one  christian  name  known  in  law 1.    170 

Of  officer,  how  stated  in  complaint  by L    174 

Of  deponents  in  affidavits i.    184 

Of  party  arrested,  should  be  stated lil.    115 

Should  be  given  in  special  plea  of  nonjoinder 11.    728 

Should  be  given  of  adulterer  in  divorce 11.    405 

Nattonal  Banlcs.    Are  foreign  corporations 1.    371 

What  property  of ,  istaxable 11.    680 

Naturalisation.    Jurisdiction  of  county  courts  in 1.     30 

Nearer  of  Kin.    That  a  party  is,  is  a  conclusion  of  law 1.    131 

Neoetsariea.    A  mixed  question  of  law,  when ill.    390 

Husband  when  liable  for i.    817 

*  Complaint  in  action  for 1.    317 

That  supplies  famished  vessel  are  necessnry,  is  a  conclusion  of  law...     1.    181 

Neeessary,    A  legiu  oonoluBion i.    131 

Neceasitjr.    A  question  of  fact UL    899 

NeiTH  ti ve.    Negativing  possible  defenses,  not  allowed  in  pleading 1.    146,  426,  688,  666 

Neflrieet  of  Datir.    Soi&cieat  defense  in  action  for  neglect  to  take  sufliclent 

Tiond ill.    218 

See  KsozjaKMOB,  Public  OmcEBS. 

Neg^Ugenoe*    Actions  for  personal  injuries  caused  by ii.    66-97 

Answer  of  defendant  therein 11.    874-876 

General  denial  sufficient 11.    875-884 

Limitation  of  action  for 11.     84 

For  iQJurles  to  property  caused  by 11.    109-164 

Answers  of  defendant  therein 11.    877-884 

See  Ambwbbs,  Fonacs  of. 

A  question  of  law,  when Hi.    893-899 

Gk>mplaints  in  actions  for  personal  Injuries  by  IL    66-97 

Essential  snd  material  averments 11.    68-94 

That  plaintiff  did  not  contribute  to  the  injury 11 .      79 

General  averment  sufficient L     79 

Negligence,  how  alleged 11.    154 

Degrees  of  ,  need  not  be IL      71 

Particular  facts  need  not  be  shown  11.     71 

Several  acts  in  one  count ii.    73,164 

Specific  acts  need  not  be  averred 11.      71 

Special  damages  need  not  be  alleged ii.      86 

Sufficient  averments  in  complaint U.    7%  84 

Want  of  ordinarv  care  need  not  be  alleged U.     79 

What  must  be  shown 1.      86 

See  GoMPLAXMTs,  FomfS  or. 

Ouueuirsnt  negligence  as  a  defense ii.    876 

insufficient  defense,  in  action U.    886 

Damages  for,  rule  of 11.    66^  84 

InoollialoD ; it     76 

Defectin  highways 

In  pier  or  wharf 11.     89 
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Negll£«noe.  you  tabx 

Definition  of L    23.  ii.  L53 

Proximate  and  remote ii.  1S3 

What  it  includes L  155 

Diligence  required  of  railroad  company ii.  71 

Foundation  of  the  action,  what  is ii.  89 

How  alleged ii.  154 

In  particular  cases,  chasing  cattle,  com^alnt  in  action  for. ii.  1S6 

For  keeping  vicious  dog iL  158 

Joint  action,  will  not  lie ii.  157 

Vicious  habits,  need  not  be  averred..... ii.  157 

Mischievons  animal,  action  for  injury  from ii.  96 

Counts  in  action  for  bite  of  vicious  dog iL  95 

Dam  negligence,  how  alleged,  in  action  for  injury  by ii.  161 

Flowing  water  ftom  roof  on  premises ii.  159 

Freshet,  injuries  caused  by i.  119 

Hatchway  left  open,  complaint  in  action  for  injuries  by  ... .    iL    92,  93 

Ownership  need  not  be  alleged ii.  95 

Shooting,  complaint  in  action  for  shooting  dog iL  ISS 

Steamboat  explosion,  for  injuries  by ii.  75 

Scienter  must  be*alleged ii.  95 

Vicioushorse iL  95 

In  navigating  water  craft U.  76 

Negligent  delay it  76 

Bules  of  navigation IL  76 

Steam  tugs,  liability  of iL  76 

Undennining  land,  action  for,  form  of  complaint iL  163 

Building,  action  for ii.  163 

Allegation  by  reversioner Ii.  163 

Untying  boat,  complaint  for  injury  ftom ii.  159 

Water  ditch,  negligence  in  construction  of iL  161 

Degree  of ,  care  necessary iL  161 

liability  for  injuries  from iL  66 

Agent,  compliant  against,  form  of iL  138 

Character  must  be  averred iL  139 

Authority,  how  alleged IL  139 

For  carelessly  selling  to  insolvent IL  li9 

For  selling  for  a  worthless  bill IL  140 

For  not  forwarding  goods IL  143 

Limit  of  responsibility if.  144 

When  plaintiff  cannot  recover IL  69f 

Attorney,  complaint  against,  for  negligence ii.  144 

Sxistence  of  facts iL  14? 

General  averment  of  retainer ii.  14S 

LiabiUtyof iL  145 

For  negligent  defense iL  146 

For  n^igence  in  examining  title IL  14T 

WhenuotUable ill.  145 

Nefl^igent  defense  in  indemnity ii.  839 

Auctioneer,  for  selling  below  owner's  limit ti.  141 

For  selling  on  credit  against  orders iL  14S 

For  not  accounting ii.  141 

Bequest  inust  be  alleged iL  143 

Common  carriers,  for  overturning  coach ii.  07 

Contract,  effect  of iL  69 

Defective  vehicle iL  66 

Essential  averments  in  complaint iL  68 

Passenger  not  paying  fbre ii.  69 

Company  liable  for  acts  ofuervant ii.  81 

When  not  liable iL  7d 

Contractor,  for  leaving  street  insecure IL  148 

For  injuries  caused  by  rubbish  in  street iL  91 

Limit  of  liability.... iL  UB 

Primarily  liable U.  9Q 

When  liable iL  90 

Cozporation,  when  liable ii.  88 

For  injuries  caused  by  insecure  street iL  87 

Defect  in  highway ii.  88 

In  pier  or  wharf « ii.  89 

Dug,  opened  and  made iL  89 

Omission  of  duty IL  159 

Bespondent  Buptoior    .* iL  89 

For  damage  done  by  mob  or  riot IL  149 

Averment  of  facts  and  cireqmRtanowi iL  190 

Damages,  rule  of Ii.  150 

Driver  of  cattle fi.  89 

Employer,  when  liable IL  TB 

Bisk  of  employee t...... IL  9M 
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Innkeeper  liable  for  the  loss  of  baggage 11.    117 

Ab  insurers  of  property.., 11.    118 

Neglect  of  guest,  effect  of 11.    118 

Master  and  aeryant,  general  doctrine 11.      67,   76 

Driver  of  carriage,  when  liable 11.      69 

Driving  vicious  norse 11.     88 

ComplaintforcolUslonof  vehicle  driven  by  servant....    11.     64 

Damagesin 11.      66 

Joinder  of  parties ii.      79 

LiablUtyofmafiter 11.      82 

Bespondent  superior ^ if.     89 

Master  of  vessel ^ 11.      83 

Mechanics,  action  for  negligence  In  repairing il.    164 

For  negligence  in  not  returning  article 11.    164 

Mill-owners,  complaint  for  negligence  in  overflowing  land 11.    160 

Avoidance  of,  need  not  be  alleged U.    ICl 

Sufficient  form  of  complaint 11.    162 

Physician,  complaint  in  action  against  for  maltreatment 11.     96 

Implied  promise  on  employment il.      9C 

Public  officers,  actions  against  sheriff  for  neglect  of  duty ....     1.    849-389 

Allegation  of  breach,  neglect  to  levy 1.    347,  746 

Neglect  to  sell  after  levy 1.    746 

Neglect  to  return 1.    349,746 

Neglect  to  pay  over  money 1.    851 

Of  breach  of  treasurer 1.    746 

Burgeon,  complidnt  in  action  against  for  malpractice 11.     97 

Tustees,  actions  against,  for  neglect  of  duty 1.    288 

I  Bailroad  companies,  actions  against  for  negligence...    11.    69-66,161-166 

See  GotfPLAiMTS,  Fobms  of.  See  Railboad  Gompanies. 

Ck>ndltlon  of  boiler 11.     76 

Mutual  negligence U.    66,  79,  91 

Negligent  delay,  liability  for U.    76,  879 

Negligence  of  plaintiff  as  a  defense  in  answer 11.    886 

Omission  of  duty,  liability  for IL      74 

Obligation  and  duty  of  carriers : il.      66 

Proximate  and  remote  negligence 11.    163 

Now  York  rule 11.    154 

NeflTotiAble  Cboae.    Effect  of  assignment  of 1,      69 

Negotiable  Paper.    See  Bill  of  Exchaitoe,  Pbomibbobt  Notes. 

Nefifotlable  Secniitles.    Injunction  lies  to  restrain 11.    2t23 

Nevr  Matter,  What  constitutes ii.    670 

An  award  on  forn^er  recovery il.    7CNS 

In  ejectment 11.    9flUB,918 

A  question  of  law,  when ill.    398 

When  a  mixed  question HI.    405 

Neir  Promlae  by  administrator,  effect  of 1.    810 

Accounts,  effect  of  stated  account 1.    S79 

In  promissory  notes 1.    684 

YThento  be  alleged 1.    641 

Nei'ir  Seonrlty  need  not  be  given UL    2£6 

New  Trial.    Affidavit  essential,  in  what  cases ill.    669,681,689 

/  Form  of  on  ground  of  irregularity ill.    681 

Exceptions  must  be  taken  at  the  time ill.    682 

Ongroundof  misconduct  of  Jury iil.    686 

Form  of  on  ground  of  suspense ill.    689 

Form  of  on  ground  of  newly-discovered  evidence ill.    694 

Diligence  must  be  shown Hi.    595 

Form  of,  on  ground  of  excessive  damages ill.    600 

Appeal  lies  from  order  granting  or  refusing Hi.    648 

Transcript,  what  to  contain ill.    706 

Costs  allowed  on  awarding 111.    {61 

Definition  of Hi.    668 

Effect  of  pendency  of  motion  for,  on  injunction Hi.    269 

Exception  to  erroneous  rulings  must  be  taken  at  the  trial Hi.    582,  615 

Granting  motion  discretionary iU.    660,  607 

Court  may  impose  terms lU.    663 

Oronnds  of  motion  for  irregularity Hi.    582-584 

Insufficient  grounds HL    684-686 

For  the  misconduct  of  the  Jury iH.    686 

Chance  verdict Hi.    687 

Declaration  of  Juror iH.    687 

Taking  out  papers HI.    688 

Verdict,  when  not  Impeached iU.    687 

For  surprise  or  accident Hi.    590 

Sufficient  grounds Hi.    690-692 

Insufficient  grounds Hi.    692-594 

What  must  be  shown Hi.    604 
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For  newly-discovered  evidence -••  i^U  Si 

What  must  be  shown ••••  »"•  fi9fr-6D0 

ThAt  evidence  is  not  cumulatiTe Hi-    99t 

Is  not  impeaching '•  •  iii-    5! 

Is  material Ul-    »• 

Was  subsequently  diecoveied iil.    99t 

For  excessive  damages ••■  **[-,  25 

SufBdent  grounds  for ^^  ,!f^^®*" 

Insufficient «V  ^ 

Rules  of  court  governing >"-    Jf 

What  must  be  shown .-•  *2ca_K«» 

In  equity  cases,  when  chancery  will  not  order in-  ,f?*'5JJ 

Injunctionwill  not  issue JlJ-  2f 

Motion,  acoUateral  proceeding  in  action J»-  21 

Argumentof ^  ™ 

Denial  of jM-  S 

Effectof J"-  ™ 

Hearingon }JJ-  ™ 

Must  be  presented  with  diligence Si*  Si 

Parties  to »]•  2! 

Pendency  of •••  ^  ®** 

Whentobemade "*•  ^ 

Notice  of  intention  to  move  for,  form  of •»• 

Must  be  in  writing ™'  ___ 

Must  be  filed,  when J^  J5 

Time  may  be  extended JjJ-  Jji 

Must  be  given  or  waived jj}-  J^ 

What  is  a  waiver  of *••••  "J*  ™ 

Operates  as  a  stay »{•  ^I 

Service  and  waiver  of  service  of "*-  ** 

Statement  stricken  out  on  failure  to  give UJ.  ^ 

What  notice  must  be  given JJJ*  J2 

When  to  be  given ™-  ^ 

Power  of  court  to  grant Hj*  SJ 

Circuit  court  of  another  state "»•  ^ 

County  court  may  grant J*}*  J^ 

Justices' court  may  grant >{*•  J~ 

Presumptions  of  law  in  favor  of  verdict "J-  JfJ 

Proceediings  on  motion  for ^-  *JJ 

Statement  essential,  in  what  Cases Jjj-  *5 

Amendments  of  before  settlement nj-  J** 

Time  of  mating  regulated  by  court iii-  »** 

Seri'iceof,  howregulated *. JJ}«  ^I 

Authentication  of ,  by  certificate jlj-  JJ 

Deed,  how  embodied  in *JJ-  g* 

Engrossment  of,  as  settled *»•  *5J 

Evidence  embodiedin »J-  gj 

Filing,  when  to  be  filed  and  served »>•  JJ 

Extension  of  time JJj-  g« 

Form  of  statement ™*  ^ 

How  and  when  prepared »J-  JJJ 

Practico  thereon St  JS  I 

Instructions  embodied  in JS'  S  * 

Offlceof ***-  5n 

Particular  statement  of  ground  of  error  required jii.  WO 

Settlement  of,  form  of  notice  of »»•  •** 

Amendments  after  settlement "i-  •™ 

By  stipulation  sufficient !**•  ^ 

Bythecouri: «J-  g? 

Effectof  notice  of jJ*-  JJJ 

Whenmade »}-  *J 

What  It  should  contain J*{-  »2 

Grounds  not  enumerated  are  abandoned ui-  v7« 

Errors  in  admitting  evidence iii.    60i-i» 

In  excluding  evidence Hi.    O^-OO 

Inliw. iil.    «0-«l 

In  instructions Iii.    «U-<14 

In  direction  of  verdict Iii.  O* 

In  findings iii-  •!* 

Theory  of  law  in  granting  new  trial i*i-  *3 

What  must  appear iii-  *** 

When  to  be  granted iii»  **• 

When  it  will  not  be  granted iii-  Sg 

When  new  trial  win  be  granted  on  M>P<«1 ***'  ,?*"S 

When  new  trial  will  be  granied  on  legal  effect  of  e^idenoe iii.    nc 

For  other  caiwes Iii.    ClS-filS 

For  weight  of  evidence  . iii.    «»-«» 
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New  TrIstL  tol.  paqe 

On  proceedings  in  mandamxu ill.  915 

When  not  granted,  on  appeal  for  newly-discoyered  evidence iii.  757 

IVo  A.¥rard«    Means  no  valid  award    1.  166 

Non-Aoceptfince.     Effect  of i.  658 

Complaints  on  billf«  of  exchange  for.  See  CJompi^aintb. 

Non-C^plt.    Plea  of  in  replevin il.  904 

Non-Ciatnt  Covenn  nt.    What  equivalent  to  i.  643 

Non-CompUHnce.    With  Injonction,  effect  of iii.  834 

Non  est  Factum*    Flea  of  in  covenants ii.  835 

Non-Joinder.     Of  parties,  objection,  how  taken it  622 

bpecial  plea  of IL  766 

Form  of  plea  of ii.  726 

Non-P»ynient.    Action  for,  of  accepted  bill 1.  549 

How  averred,  in  use  and  occupation i.  618 

Allegation,  suf&cient i.  136 

Must  be  averred  in  action  on  promissory  note i.    685,696,618 

In  actions  for  money  lent i.  477 

On  bills  of  exchange  i.  548 

On  undertakings,  etc i.  761 

Non-Perfonnanee.    Excuse  for,  must  be  alleged i.  332 

See  GoNDXTioivs  Pbxgedest,  Pxsfobmamcb. 

Money  paid  may  be  recovered  back  on L  496 

What  must  be  alleged  and  proved ^...     i.  498 

Non-Presentment,     Of  claim  to  administrator,  effect  of i.  316 

Allegationof  excuse  for,  in  bills  of  exchange  i.  655 

Non-Re«ident  Debtor.    In  creditors' suits il.  365 

Nonsuit.    Appeal  will  not  lie  from  Judgment  of,  in  certain  case    ill.  686 

By  stipulation,  effect  of iii.  622 

Dismissal  of  appeal  for  failure  to  file  manuscript  iii.  716 

Effect  of iii.  720 

EfliBOt  of,  on  motion  to  dissolve  injunction iii.    269,607 

Is  a  final  judgment iU.    307,623 

What  motion  for  should  state ill.  624 

When  nonsuit  may  be  granted iii.  621 

When  not .^ iii.  624 

Bee  JXTDOMKNT. 

Non-TennrOb      When  a  plea  in  ejectment iL  918 

Notes  and  Secnritles.    Vendors  lien  lost  by  substitution il.  286 

Findings  by  the  court  in  actions  on UL  480 

Notes.    Bee  Pboiossobt  Notes 

Notlee.    Averment  of  in  action,  when  essential 1.  236 

A  written  information  of  motion ill.  276 

Statements  essential  in iii.  2T6 

Construction  of l|i.  278 

Defense,  notice  of,  when  required il.  666 

Denial  of  notice  in  answer ii.  697 

Due  notice  cannot  be  defined ill.  278 

Hearing  of  motion  on iii.  282 

If  essential  to  be  given,  it  must  be  specially  avexred i.  236 

In  summons iii.  520 

In  foreclosure  of  mor^ages  and  liens ii.  282 

Must  be  in  writing ill.    276,279 

Effect  of  on  a  carrier ; ii.  in 

Of  delinquent  taxes ii.  680 

Of  assessment 11.  680 

'Of  exceptions  to  depositions iii.  868 

Of  intention  and  street  assessment ii.  563 

Of  special  motions,  when  essential lit  278 

Of  sale  of  pledge  required  of  bailee ii.  Ill 

Of  sale  under  execution iii.  789 

Of  time  and  place  of  hearing  on  arbitration lit  821 

Of  time  and  place  of  taking  deposition ilL  860 

Service  of,  and  practice iii.  976 

A  question  of  fact iii.  400 

How  made iii.  281 

BymaU iii.  281 

On  non-resident iii.  382 

Personal  service ill.  280 

Time  of  computation iii.    277,282 

BufBeiency  of,  when  a  question  of  law ill.  398 

Title  of  action  in iU.  282 

To  restrict  liability  of  carrier IL  126 

To  attorney,  is  constructive  notice  to  cUent  ill.  279 

To  sheriff  on  execution IL  784 

To  tenant  to  quit,  by  landlord ii.  630 

Notlee*    Forms  of,  general  form ill.  277 

Amendments,  notice  of  motion  for  leave  to  unend «  iii.  313 
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To  Btrike  cmt  iiteleYant  matter ill.    SU 

To  require  pl&intiff  to  elect  between  oounta iii.    21T 

To  set  aside  complaint  for  variance Iii.    S18 

To  strike  out  sham  answer iiL    ao 

To  strike  out  IrreleTant  answer iii.    321 

To  correct  fictitious  name Iii.    3S7 

To  amend  complaint  by  adding  defendant iii.    3A 

By  striking  out  and  making  new  parties iiL    3S0 

Appeal,  notice  of iii.    aos 

FromJuBtioes*  cotuts Hi.    TT* 

Of  settlement  of  statement  on iiL    991 

See  AiPKAL. 

Apjiearance,  of  appearance,  form  of iii.      43 

Service  of,  must  antedate  other  notices iii.    ST7 

Effect  of  filing iiL      88 

Arrest  and  bail,  to  vacate  order  of  arrest. iiL    119 

To  discharge  from  arrest iiL    I3S 

Of  ball  Justifying ilL    12f 

Of  exception  to  bail \ Iii.    U7 

ElTect  of  notice IIL    U8 

Serviceof iiL    138 

For  enlargement  of  time  to  surrender iii.    ISO 

When  notice  is  essential .• iii.    138 

See  Abbbst  akd  Bail. 

Attachment,  notice  of  motion  to  dischaige IiL    161,163 

When  motion  to  be  made IiL    18S 

Notice  to  garnishee,  effect  of IiL    174 

Notice  to  third  persons iii.    177 

See  Attachmkmt. 

Awards,  notice  of  when  not  essential L    980 

Bill  of  exchange,  notice  to  be  given  to  indorser L    618.913 

Of  protest  to  be  given L    648 

Check*  notice  to  drawer  of L^  67S 

Allegation  of  excuse  for  want  of  notice L*  674 

Insolvency  of  drawee L    586 

Wantoffonds i.    684 

Glalmanddelivery  to  sheriff  to  return  property. ilL    181 

Of  exception  to  sufficiency  of  snretieB iii.    in 

Ofjustiflcationof  BureUes IiL    184 

Of  motion  to  set  aside  proceedings IiL    196 

To  sheriff ,  to  accompany  affidavit iiL   187 

To  plaintifi*.  to  indemnify  sheriff iiL    187 

Of  motion  for  injunction iii.    913 

■        Continuance,  notice  of  motion  for  leave  to  continue  in  name  of  admiai»> 

'  trator IiL    336 

To  declare  action  dismisaed,  unless  proper  parties  re* 

Vive  it...y iii. 

To  continue  iction  on  death  of  iMurty IIL 

CoBtSt  requiring  security  for  cista iiL 

Covenants,  verbal  notice  of  aciion  sufficient L    04) 

Enlarging  time,  of  motion  to  enlarge  time  to  plead ••••••••..  IiL    968 

Entry  and  survey,  of  motion  for  ozder  allowing  entry  on  survey  of  land.  iiL    983 

Ouaranty,  when  notice  must  be  given '. L    417 

*  Indemnity,  notice  of  debt  must  be  alleged i.    (tt 

Injunction,  notice  of  motion  for UL    918,314        # 

Inspection  of  documents,  notice  of  motion  for  order  for. IIL    847  ,M8      ^ 

Insurance,  notice  to  be  ^own L    430      ^ 

Intervention,  notice  of  motion  to  allow  party  to  interplead IiL    841 

Items,  bill  of,  of  copy  of  account ill .    987 

Judgment,  notice  of  motion  for  Judgment  on  the  pleadings IIL   380 

To  set  aside  judgment  by  default itL    631 

To  m^e  party  defendant IiL    88iJ 

Lit  pendens,  of  li*  pmdaV'  See  Lib  Pehdkks ilL     4S 

In  purtition IL    38S 

Quieting  title iL    SS7 

Infraud IL    4a 

Jfandomui.  notice  of  application  for ilL    916 

New  trial,  notice  of  intention  to  move  for UL    60S 

Of  settlement  of  statement  on tU.    679 

Placeof  trial,  of  motion  for  change  of  place  of  trial iiL     66 

Of  time  and  place  of  trial ^..  UL     88 

Of  motion  for  transfer  of  cause UL     89 

Pleadings,  notice  of  motion  for  leave  to  file  supplemental  complaint. ...  IiL    367 

Pxtunissory  notes,  notice  of  protest  to  be  given L    691.899 

To  charge  indorser i .  083-008 

Beferees,  notice  of  motion  necessary  on  reference UL    €19 

Bale  and  deUvery,  notice  not  to  cany  on  such  tzade L   TOO 
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Taking  depositions,  notice  of  motion  for ili.    860 

For  oommiflsion,  out  of  Btate iii.    861 

Transfer  of  cause,  form  of  notice  of  motion  fdr iii.      92 

Trust,  when  parties  charged  with  notice  of 1.    960 

Undertakings,  when  notice  to  representatives  is  unnecessary i.  741,  761 

Of  exception  to  sureties ili.    677 

Novation,  In  case  of  undertakings,  bonds,  etc 11.    850 

Effect  of  in  injunction ill.    M2 

Nnlsance.    Actions  to  abate  complaints  in 11.    290 

Parties  In  actions it.    29i 

Rules  for  abatement 11.    297 

Verdict  sufficient  to  sustain  judgment 11.    298 

Whenactlon  lies ii.  298,301 

Who  liable  in 11.    298 

Actions  for  continuance  of,  complaints  in 11.    299 

Allegation  where  land  has  been  transferred  ....  t ii.    290 

Continuance,  effect  of 11.    300 

Bequest,  when  essential ii.    299 

As  questions  of  fact iii.    400 

(Jovenants,  against  action  on i.    668 

Definition  of  nuisance 1.    8,  ii.    293 

As  distinguished  ftom  trespass 11.    293 

Private  nuisance,  allegations  concerning ii.    295 

Public  nuisances,  what  are 11.    296,111.    234 

AVhen  actions  lie  for 11.    296 

Demurrer  in  action  for,  action  premature ii.    616 

Easement,  what  constitutes IL  292,  305 

Bightofwayas 11.    303 

For  canal  and  ditch 11.    308 

Dug,  opened  and  made,  what  proof  sustains i.    167 

Erecting  a  nuisance,  complaint  in  action  for 11.    289 

Erecting  dam  above  plaintiff's  dam 11.    811 

Allegations  essential ii.    312 

Bight  to  build 11.    313 

liVhen  action  lies U.    312 

Erecting  dam  below  plaintifTs  mill ii.    313 

Duty  of  owner 11.    316 

Injunction  lies 11.    316 

Injury  to  garden,  land  and  crops 11.    315 

Belleffrom ii.    317 

Baising  dam 11.  314,317 

€k)Tenant  as  to,  in  deed ^ ii.    314 

Sufficient  averments ii.    317 

When  action  lies ii.    814 

Franchise,  disturbance  in  enjoyment  of . « ii.    291 

Highways,  bay  or  river  as ii.    301 

Commerce,  impediments  to  as  nuisances iii.    240 

Bridge,  when  a  nuisance ii.    291 

Wharves  erected  in  tide  ^'aters ill.    240 

Complaint  for  obstructing  a  way 11.    300 

Appropriation  of  public  street 11.    286 

Building  on  street 11.    301 

Impediment  in  street 11.    301 

Ordinary  care  to  avoid,  must  be  shown  11.    802 

Belief  which  may  be  granted ii.    802 

Sta^ant  pond  in  street ii.    286 

When  special  damages  must  be  laid 11.    302 

Uailroad,  when  a  nuisance  ill.    234 

Extension  of  track  of ili.    233 

Btreet  railroads ii.    298 

Statement  in  motion  for  injunction  against,  for  building 

ralhroad ill.    282 

For  laying  road  in  street 111.    283 

Against  authorizing  the  same iii.    235 

Against  laying  gas  pipes  in  street ilL    236 

Ii^iuuction  lies  for 11.    292,  301,  315 

Jurisdiction,  in  actions  for 1.    33,  11.    202 

Public  gaming  house  as  a  nuisance 11.    295 

Statements  in  motion  for  injunction 'Hi.  214-26S 

Against  continuance  of  sliughter  house ? ill.    236 

Against  burning  brick ill.    287 

Against  erecting  and  to  remove  building  < ill.    287 

Against  diversion  of  water ill.    237 

Against  flooding  mining  claim ill.    239 

^                     Against  buUding  pier  or  wharf < iii.    240 

Steam  en^e  in  cellar,  as  a  nuisance 11    297,  ilL    286 

Watercoune,  diverting  water,  action  Um  for 11.    805,  ili.    288 
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NuiMince.  tol. 

Nfttnze  of  the  action il. 

OompUlnts  in  actions  for it    303»  a05,  309,  310 

Allegation  of  right  by  prior  appropriation iL  3M 

Averment  of  quantity ii.  aoT 

BnAcient  allegation  ....« ii. 

Title  by  possession  is  snjficient ii. 

Injury  must  be  continuing ii. 

Obstructing  flow  of  tailings ii.  sie 

Orerflowing  water  ditch iii.  sm 

Of  dam  and  ditch ill.  sift 

Bi^ttowater ii.  gor 

By  actual  aiqum>riatton il.    303,307 

How  effected il.  ao4 

By  prescription ii.  aos 

By  prior  possession iL    306,  Sn 

%     Surplus  water ii.  aog 

To  surplus  water iL  308 

Title  to  water  by  possession  is  sufficient iL  308 

"What  grant  of  miU  site  oonyeys IL  310 

b 

« 

Objeetloii  must  be  taken  by  demuiter  to  defect  of  parties iL   63i 

To  defects  appearing  in  face  of  complaint iL    770 

To  action  prematurely  commenced iL    710 

To  misjoinder  of  parties ii.  G29,  735 

To  misnomer  of  plaintiiT , iL    738 

To  nonjoinder  of  party U.    729 

To  award,  when  taken L    390,  iii.    822 

To  competency  of  wltuess,  when  made iiL    451 

Topanelof  Jurors,  when  and  how  taken iiL    43T 

To  referees,  how  and  when  taken ilL    479 

To  statement  on  appeal,  how  and  when  taken iiL    694 

To  transcript  on  appeal^  when  taken iiL    713 

To  rulings  of  law  and  admission,  and  rejection  of  evidence.    See  Bzckf* 

TIOMB : 

01»Ujr<^tioii.    Failure  to  fulfil],  a  conclusion  of  law * L    131 

Of  public  ofllcer,  how  alleged L    369 

Obstnaotinff  ilow  of  tailings,  allegation  of ii.   31C 

lOghway,  replication  in  action  for iii.    380 

Ooonpatlon*    Occupancy  need  not  be  shown  in  use  and  occupation L    613 

What  deemed,  in  forcible  entry  and  detainer iL    SM 

See  UsK  AKD  OoaoPATiON. 

Offer.    Allegation  ot  In  actions  on  express  promises i.    460 

To  return  propoiy  in  conversion,  efGBct  of iL    188 

To  dissolve  putnership,  effect  of IL    381 

Of  evidence  in  former  suit,  what  may  be  shown IL    717 

To  perform  necessary,  in  actions  foi^  monoy L    488 

In  action  for  employment L    668 

In  action  for  sale  and  delivery L    787 

Offer  to  Compromise.    Proceedings  and  practice  thereon UL    845 

Office  and  Otneers.    LUbllity  for  violation  of  statute L    458 

What  is  an  oflice,  generally Iii.    897 

See  UsuBPATioii  of  Ofvxoe. 

dfflee  Famltnre.    Exempt  from  execution ilL    783 

Offleer.    Action  to  be  brou^t  in  name  of i.    174 

As  party  defendant L    968 

Answw  Justifying  trespass  should  aver  official  duty Ii.    899 

Uay  be  ei^oined iii.    946 

Of  oorx>oratlon,  complaint  in  action  by L  195^969 

Of  association,  complaint  in  action  Iqr L    966 

Action  by  and  against L    967 

Without  process,  when  a  trespasser IL    181 

See  PuBUC  OmcxB. 

OfBolal  Bond.    Demurrer  lies  for  want  of  signature  to iL    640 

Form  of  compbtint,  in  action  on i.   746 

Allegations  of  breach L    746 

Official  CapaeitT  of  executor,  is  implied L    136 

Of  public  officer,  must  be  averred L  346^348 

Omission  of  tiibe  snd  manner  in  contract,  how  <!onBtmed I.    697 

One  Sninff  for  all.    Commencement  of  complaint  by IL    365 

In  creditors' suits IL 

When  one  or  more  may  sue  or  be  sued L    101,117, 

On  Inforuuttlon  and  Belief^    Denial  of  deed  held  insnfflciant 11. 

Form  of  denial  on '. fi. 

Insufficient  form  of Ii. 

Sufficient  denial  of  material  avetment IL   094 


INDEX.  CVU 

On  Informjitlon  and  B«liefl  vol.  paos 

In  a  plea  on  an  acooant ii.    777 

Verification  of  pleading,  form  of   i.    192 

Belief,  meaning  of i.    108 

Openinflr  Acooant,  THien  permitted i.    379 

(^H>n  Policy.    Complaint  in  action  on.    See  Imbdiuhob 1.    436 

Oral  Contract.    Specific  performance  of  may  be  enforced iL    iM 

Order  of  Avem&enta,  In  boilden' contracts t    146»  827 

Order,  Bamd  on  evidence iii.    707 

Cannot  be  entered  fiuAe  pro  ftrnc ill.    979 

I>eflnitionof iii.    275,279 

Form  of,  in  actions i.    183 

.  Captionof i.    182 

In  insolvent  proceedings iii.    280 

Jurisdiction  of  Judge  at  chambers i.     16 

Bule  to  show  cause,  what  is iii.    280 

To  improve  street.  Id  the  nature  of  a  judgment ii.    5H 

When  part  of  Judgment  roll iii.    614,707 

Whenrequiredfor  entry  of  Judgment iii.    626 

Which  are  appealable iii.    680 

Are  non-appealable iii.    646 

What  may  be  reviewed ill.    724 

What  will  not  be  reviewed iii.    780 

Orders,  Fonns  oC   Order  granting  leave  to  file  su^lemental iii.    361,  362 

Amendment,  order  giving  leave  to  amend ill.    880,313 

Order  giving  leave  to  correct  name iii.    329 

Striking  out  and  adding  new  paities iii.    330 

Arrest  and  bail,  order  for  form  of iii.    114 

By  whom,  and  when  made iii.    114 

Betum,formo( ^ iii.    117 

See  Abbsst  Am)  Bail. 

Order  vacating  arrest ^ iii.    122 

Order  reducing  amendment  of  bail iii,    123 

Attachment,  order  for  sale  of  perishable  property ill.    160 

Order  vacating  writ  of , iii.    170 

Contempt,  order  for,  how  reviewed ilL    835 

Conclusive iii.    886 

Gontinuanoe,  order  continuing  action  in  name  of  executor iii.    88? 

Order  for  continuance iii.    84C 

Election  of  counts,  order  to  compel  plaintifiT  to  elect ill.    318 

Enlarging  time,  order  enlarging  time  to  plead iii.    292 

Qamishment,  order  to  examine  garnishee iii.    176 

Other  actions  pending  as  a  defense ill.    177 

JSTafteat  coy^mt,  order  granting  writ.. iiL    890 

Ii\)unction,  order  to  show  cause  on  motion  for iii.    266 

What  it  must  show ill.    267 

With  preliminary  injunctions ill.    2B7 

Order  continued ill.    268 

Orderslter  order  to  show  cause...., ill.    260 

Order  restraining  waste iii.    260 

Order  by  the  court iii.    260 

Bythejudge... ill.    262 

^  Judge  out  of  court ill.    268 

Order  mads  es  parte lil.    270 

Order  dissolving  li^mictlon iii.    272 

Order  confirming  report  as  to  dama0B •. iii.    272 

Intervention,  order  of  interpleaded iii.    849 

Making  third  party  defendant iii.    861 

Items  of  account,  order  for  further  bill iii.    380 

Judgment  debtor,  order  for  appearance  of ^ iii.    809 

Forbidding  debtor  to  transfer ill.    810 

For  payment.... iii.    810 

For  appearance  of  bailee  of iii.    811 

Plaoeof  trial,  order  to  showcase  on  motion  for  change  of iii.     72 

Orderwithstay ill.     72 

Order  working  stav iii.      73 

Order  denying  motion IiL      76 

Appeal  from  effect  of iiL     77 

Order  granting  change iiL     78. 

Proceedings  and  practice ilL     78 

Service  of. UL      78 

Reference,  order  of  court  neceooary  to  constitute Hi.    479 

Order  without  consent ill.    480 

Setting  aside,  order  setting  aside  complaint  for  variance iiL    819 

Striking  out,  order  to  strike  out  irrelevant  matter iii.    316 

Order  striking  out  irrelevant  answer iiL    327 

Substitution,  order  substituting  administrator iii.    336 

Summons,  Older  for  publication  of ilL     S3 
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Orders,  FomM  of*  toi;.  pack 

What  it  must  Btote  and  direct iii.    34,95 

Taking  depositioii,  order  for  examinatioa  of  witness ill.  BfiS 

Order  for  commiBfiion  to  take  testimony iii.  S63 

What  it  should  stote iii.  865 

Transfer  of  cause,  order,  form  of iiL  80 

Order  to  show  cause  on  motion  for iiL  98 

Order  removing  to  United  States  courts iiL  99 

Wilt  of  assistance,  form  of  order  for iii.  T9T 

Objectofwrit .* iii.  800 

Ordlnanoe.    Must  be  set  forth  in  action  for  penalty i.  464 

That  ordinanoe  is  legal  is  a  conclusion  of  law L  ISl 

Orln^ii.    Trade  mark  must  indicate IL  487 

Orlffiiua  Jnrlsdictlon.    Ofcourts L    37,29.31 

ChrOrder.    Words  of  negotiability i.  S60 

Ouster.    Averment  of  wrongful  withholding  Is  equivident  to ii.  230 

Not  necessary  to  maintain  in  trespass ii.  172 

From  part  of  property,  effect  of  in  forcible  entry  ii.  613 

OTerdnaripe.    Of  account  must  be  specially  pleaded L    379.    ii.  77T 

Oreriloired  I^anda.    Conveyance  of,  whut  it  includes ii.  221 

When  overflowing  of  land  is  a  nuisance.    See  Nuisancx iL  816 

OTeriiaynaent.    What  it  tmports i.  155 

Order  of  Sale.    Under  execution  must  issue iii.  789 

Ovres.    A  legal  conclusion i.  131 

Ovmer.    Allegation  of ,  what  it  imports U.  221 

Determination  of  by  commissioners  in  street  assessment ii.  554 

For  voyage,  who  are L  636 

Holder  of  negotlabld  p^)er.  when  supposed  to  be i.    196,599 

Joint,  of  chattel  should  unite  in  action  for  injury L    86,96 

Liability  of  for  street  assessment IL  664 

Known  or  unknown  owners ii.  655 

Of  equity  of  redemption,  neoeasary  party  in  foreclosure i.  107 

Owner  and  holder,  sole  owner  are  legal  conclusions i.  155 

That  a  party  is  owner  is  a  conclusion  of  law L  ISl 

Onrner  of  Veseel.    Protection  of ,  its  extent ii.  467 

Ovmeralilp.    Continuance  of  presumed i.  155 

Must  be  shown  in  action  for  conversion ii.  18S 

Sufficient  averment  of ii.  202 

In  action  on  promissory  note L  585 

Not  neceseazy  to  allege  in  trespasB ii.  888 

Pitpera  used  in  court  proceedings L  182 

Oaptionof i.  182 

PsurtUil  I<OMU    Complaint  on  insurance  for  contribution i.  444 

Particular  average i.  445 

P»rtiea.    Active  parties,  definiti  en  of L  66 

Civilly  dead - iL  n4 

Defendant,  in  conversion  by  agent ii.  IW 

Covenants L  1(0 

Ejectment i.  lOS 

Foreclosure L  106 

Forcible  entry  and  detainer '. iL  513 

Fraud L  108 

Infringement  of  patent i.  ill 

Injunction L  112 

Legacy L  112 

Libel  and  slander iL  19 

Money  had  and  received ii.  469 

Negligence iL      85,120 

Nuisances iL  294 

Quieting  title ii.  337 

Recovery  of  real  pr(^>erty % ii.  222 

Trespass i.  116 

Definition  of L  60 

Demurrer  lira  for  defect  of ,  how  taken iL    632,633 

For  misjoinder  of U.  690 

For  non-joinder  of ii.  622 

Designated  as  plaintiff  and  defendant L  171 

Different  parties  in  one  action I.  116 

In,  for  actions  for  arbitrations  and  awards L  301 

A  religious  subscription i.  281 

Accounting  by  corporation I.  968 

Creditors' suits iL    386,365 

Conversion,  bailee  may  sue iL  189 

Divorce 11.  406 

Forcible  entry  and  detainer iL 
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Foreeloeare  of  mortgage i.    IOC 

Fraud 1.    108 

Injnnction 1.      84,    11.    454 

Insurance 1.    439 

Negligence 11.    154 

Partition 11.    944 

Penalty 1.    469 

Quieting  title U.    337,347 

Specific  performance 11.    483 

Rlghtaof 11.    r40 

Taxes  and  taxation 11.    681 

_  Usurpation  of  office 11.    601 

Waate li.    349 

In  caption  of  pleadings 1.    171 

Inequity i.      61,301 

IntercHt  of  must  api)ear 11.    622,  636 

Joinder  of ,  who  may  be  joined 1.     61,     74 

In  conversion 11.    187 

In  creditors' BuitB 1.      76,    U.    380 

In  foreclosures 1.      81,    11.    258,266.267,277 

In  injunction \     84 

In  legacies 1.     86 

Inpartition ^ 11.    321 

Rights  of  parties : ii.    466 

Intrespass il.    171,181 

In  nnderUkings 1.    740.741 

In  usurpation  of  office 1.      93 

Joinder  of,  in  motion  for  change  of  place  of  trial ill.      69 

Known  and  unknown 1.    173 

May  be  arrested  under  any  names ill.    115 

May  sue  or  be  sued  in  any  name 1.      52 

Necessary,  may  be  brought  in  1.      55 

Newpartiescannot  be  introduced  by  cross  bill.... ill.    363 

Not  bound  by  statements  of  his  witness Hi.    462 

Not  concluded  by  the  record,  in  what  case ill.    531 

Objections  to  nonjoinder  and  misjoinder  must  be  taken 726,  756 

One  may  sue  or  defend  for  all  i.    101 

Particular  persons,  character  and  capacity,  assessors  as  defendants 1.    103 

Assignees  as  plaintiffs i.      66 

Assignor  and  assignee  1.    66,260 

Agent,  indorser  ofpromlssory  note  1.    648 

Assignment,  its  effect  as  to i.    66-74 

Creditors  as  plaintiffs 1.      76 

Directors  of  corporation  as  parties i.    377,  281 

Executors,  administrators,  etc.,  as  plaintiffs 1.      78,306 

Asdefcndants 1.    105,    11.    260 

Father  or  mother  as  plaintiffs L    80,606 

Quardians  od  {tfan  are  not i.      CO 

Husband  and  wife  as  plaintlfb i.    82,727 

Asdefendants t    IGO 

*  Infant  as  plaintiff 1.     83 

As  defendant i.    Ill 

Married  woman  as  plaintiff 1.      86 

Partners  as  defendants i.    62,113 

AsplaintiffB 1.    89,339,611 

Principal  and  agent  as  phdntiffB i.     91 

As  defendants 1.    118 

Sheriff  as  plaintiff   1.      93 

State  as  plaintiff 1.     93 

Strangers  to  actions  are  not i.    60-61 

Sureties  as  plaintiffs 1.      94 

Tenants  in  common  as  plalntifBB 1.     94 

Asdefendants 1.    114 

Trustees  as  plaintiflis i.     97 

Asdefendants 1.    116 

United  States  as  party  plaintiff L    101,561 

Plaintiff  in  actions  for  bills  of  exchange 1.    660.578,686 

For  ejectment L      76 

For  forcible  entry  and  detainer li.    613 

For  foreclosure 1.    81,    11.    277 

For  forfeiture  and  penalty i.      81 

For  injury  to  property 1.      85 

For  negligence 11.     86 

For  nuisances 11.    294 

For  policy  of  insurance i.     90 

For  promissory  notes 1.     92 

For  9110  warranto y 1.     93 


ex  INDEX. 


Parties.  ymu 

For  reeorery  of  real  property tL 

For  undertakbigB L    101 

For  use  and-occixpation L    ns 

Questions  as  to  who  are  proper  parties,  are  questions  of  law iii.    993 

Beal  party  in  interest i.      S3 

In  intervention,  who  is ill.    3H 

On  appeal,  parties  to  the  record iii.    656 

Ol^ection  most  be  taken  by  special  plea ii.    83S 

Relative  rights  of  in  foreclosore ii.    SI 

Besidenceof i.    47,49,17]«    liL    61 

RIffhts  of  parties  in  libel  and  slander ii. 

Babstitntion  of  parties    liL 

Bapplemental,  in  foreclosnre IL 

To  deed  of  trust  in  creditors' suits U. 

To  suits  may  be  witnesses ill. 

Third  parties,  ri|^t  of ,  in  foreclosure ii.    976 

Unknown  parties,  how  designated i.    m 

What  pleas  should  state 11.    m 

When  one  or  more  may  be  parties L    ICl 

Who  liable  in  equity L     51 

•       Anaction 1.       4 

A  special  proceeding 11.    S18 

Scope  and  puriwse  of iL    S3!7 

Answers  in  actions  for iL    M4M41 

Disclaimer 11.    MO 

Infancy - U.    Ml 

Bee  Amswess.  FObmb  of. 

Appeals  flrom  orders  in  action  of iii. 

Oommonity  property U. 

Ciomplidnts  in  actions  for iL 

Allegations  essential Ii.    319 

Premises  subject  to  Judgment  lien fL    3» 

Sufficient IL 

Bee  OOMFLAIMTB,  FOBMS  OF. 

Deed  obtained  by  ftaud ^ IL 

Qnardtans  ad  h'ton,  power  of L    sn 

Improvements,  rule  as  to IL    337 

Interest  of  parties...., .\ IL    331 

Contingent...'. IL 

Judgments  in ilL 

Jurisdiction  in  actions  of 1. 

Land  formed  by  accretion 11. 

Legacies IL 

Mining  claims  subject  to IL 

Mortgaige  ". IL 

Notice  of  {if|>eiuini» IL    SB,    IlL      fl 

Partial  partition B.    ~" 

Parties  in  action  of IL 

Lfenholders II. 

Married  women IL 

Rightsof tt. 

Tenants  in  common IL 

Partition  by  attorney,  how  regarded ^ IL 

Deed,  how  rectiiled IL 

Judicial  decree  not  presumed fL 

Parol IL 

Without  action,  how  made  effectual , 11. 

Beferee  in  action  for tt. 

Power  of  referees Ui. 

Bents  and  profits IL 

Summons  in  action  for IL 

Water  rights  subject  to IL 

When  action  lies : IL 

Whennot IL    3M 

Who  bound  by  decree HI.   tfl 

Action  between  partners L    38? 

Byandagainst L    388-31i,fln 

Appearaneeby ill.     4S 

As  parties  plaintiff  snd  defendant L    33, 113, 333,  Sl^ 

As  trustees  in  creditors' suits II.    3131 

Authority  to  submit  to  arbitration L    333,391 

Cannot  maintain  action  against  partner,  when IL    183 

When  such  action  lies L    3V5 

Complaints  in  actions  by L    337-843,433.483,681^838 

Title  and  commencement  of L    I3f 

Bee  CoMPLAiKTS,  Fobms  or. 
Dormant  partners  as  parties L 


INDEX.  CXI 

Pftrtnen.  vol.  paok 

DnUesof i.  342 

Firm  nftme i*  341 

IndiTidual  interest  of L  838 

Joint  llabiUty  of 1.  339 

Joint  aasompsit i.  899 

Judgment  against L  340 

Liability  of i.  840.343 

To  arrest  for  ftraud 111.  109 

Names  of  ,  in  pleading L  340 

Promise  of t  848 

Btttnm  of  summons  on ill.  36 

Bight  of  possession  of  snrviyor i.    843,  11.  897 

To  receive  pay  for  services 1.  843 

Silent,  when  Uable  for  ftraad 11.  444 

Special  partner L  840 

Surviving  partner.  UabUities  of L  843.348 

Tct  foreclose  mortgage  by  deceased,  how  maintained 11.  356 

PmrtBenblp.    Allegation  and  averment  of 1.    340,841,  11.  384 

Articles  of,  how  construed 11.  951 

Books  of IL  384 

Debtof t  343 

Debtor  of U.  366 

Denial  of ,  sufficient  to  form  an  issue 11.  778 

Firmnameof 1.  341 

Dissolution  of.    See  Dzssolutidm 11.  888-398 

Forms  oi,  answers 11.  960-963 

Exclusion  of  a  member,  effect  of 11.  38G 

How  alleged 1.    203,340,341 

Liability I.  614 

Individual  interest  in i.  338 

Insufficient  denial  of .* 11.  820 

Property  of L  340 

Not  liable  to  attachment 11.  140 

Question  of  partnership,  when  one  of  law ill,  893 

Whenoffact ill.  4C0 

What  constitutes i.  840 

Winding  up  affairs  of 11.  888 

Decree,  what  should  state 11.  886 

When  it  need  not  be  alleged 1.*  404 

What  constitutes ill.  106 

P»rt  Payment.    Allegation  of  as  a  defense 1.  710 

Party  wall.  Averment  in  actions  for  undermining IL  173 

Passagpe  Money.  Complaint  in  action  for L  604 

Paaoen^nu  Tuc  on,  leaving  state  not  a  poll  tax iJ,  661 

Treatment  of  by  common  carriers -. iL  136 

P»tent  to  I«and.  Action  for  cancellation  of,  injunction  lies 11.  463 

Effect  of  ft«ud  in  obtaining IL  436 

What  must  be  averred  in  complaint ii.  436 

Payee.  C(miplaint  in  action  by  payee.  See  BnjLa.oF  Exgbamox,  Oompladits,  Fobmb 
or,  Pbomusobt  Notes. 

Paying  Over.  Proceeds  on  attachment,  duty  of  sheriff ill.  178 

Payment.  Must  be  averred,  in  what  oases 1.  651 

As  a  defense  to  action L  588 

As  a  plea  in  debt  11.  793 

By  check,  averments  essential li.  784 

By  note,  evidence  admitted  under  answer 11.  788 

What  must  be  averred U.  816 

By  remittance,  form  of  answer  of...a U.  783 

Evidence  of,  when  admissible 11.  730 

Extension  of  time  for,  must  be  specially  pleaded IL  733 

Bow  made,  on  redemption ill.  798 

How  pleaded U.  783 

Of  part,  vhen  made  to  take  case  out  of  the  statute 11*  744 

Defense  must  be  set  up 11.  811 

Plea  of ,  when  to  be  made  in  indemnity 11.  848 

To  sherifl^  must  be  specially  pleaded 11.  733 

What  constitutes 11.  816 

When  pmaent  is  a  question  for  the  court ill.  894 

when  a  question  for  the  Jury ilL  400 

When  presumed ii.  782 

Whatdoesnot U.  817 

See  Plkas,  Fobio  of. 

Paymentfl  on  Aeeonnt  need  not  be  alleged 1.  477 

Payment  Stopped.  As  a  defense  on  bills  of  exchange 1.  678 

Penal  Actions.    Facts  constituting  offense  must  be  set  out 1.  347 

Beference  to  statute,  how  made 1.  460 

Statute,  penalty  against  officers,  when  recoYerable t 
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Penal  Bondju    Action,  how  brought i.    741 

Demmrer,  in  action  on ii.    eS9 

Penalty.    Action  of  debt  lies  for i.    'JM 

Ck>iaplaint8,  in  actions  for.    See  Complaints,  Fobmb  op i.    454-443 

Definition  of i.    «S9 

In  agreement 1.    iflD 

In  inj  uncti on  against  waste ill.    361 

Liability  on  attachment  bond iii.    iGi 

Parties  plaintiff,  in  action  for i.      81 

What  must  be  alleged  in  violation  of  ferry  license ii.    638 

Pendency  of  action.    See  lis  Peistdesb 

OX  motion  for  new  trial uL    694 

Partiesto lit    6SS 

Peremptory  Blandamne.    See  Mandamus r ilL    91S 

PerfeotinK  Appeal.     See  Appeal iii.    639 

Performance.     Demurrer  lies  for  failure  to  aver .» iL    63S 

Denial  of  omission  must  bo  set  forth iL    7TB,  8no 

Failure  of  performance  as  a  defense  in  forecldsure .* ii.    3BI 

Must  be  complete  in  builders' contracts L    6S 

How  averred i.    638 

Literal  compUaoce  not  essential 1.    63B 

Of  concurrent  acts L    tSi 

Of  conditions  precedent,  how  alleged .• i.    229 

Excuse  for  non-performance L    2^9 

Plea  of  award  must  aver  performance tL    7Qi 

Readiness  and  willingness  at  time  and  place,  when  necessary 1.    488 

Specific  performance,  when  enforced  on  part  performance iL    49i 

Time  of,  in  specific  i)erf ormance iL    4ilS 

What  essential  to  state  in  actions  for  specific  performance iL    483 

Oncovcnants iL    836 

Services*  work  and  labor i.    5(KU611,512 

PerlUk    How  alleged  in  insurance  loss i.    4S9 

Excepted,  what  answer  should  state ii.    681 

Peirlnry.     Imputations  of  are  actionable ii.      49 

PemdMlon  to  Sue.    When  necessary L    2<>4 

Perpetuating'  Testimony.    Bnle  of  proceeding liL    SM 

Terification  of  petition  for i.    260 

Person.    Signification  of i.    174,276 

«  Foreign  corporations  are; L    271 

.  Jurisdiction  of ,  hdw  acquired IL    616 

Personal  Assets  must  be  exhausted  before  real  property  can  be  reached iL    3S1 

Personal  J'adupm.ent  in  foreclosure  suits ixL    942 

Petition.    Form  of i.    161 

Tothecourt L    181 

Toajudge .' 1.    161 

Verification  of L    196 

Petitions.    By  landlord,  in  intervention UL    319 

For  writ  of  certiorari iii.    662 

For  writ  of  Aa6«as  coi^wj iiL    889 

For  writ  of  mandamus ilL    886.917,918 

For  removal  of  cause iiL     87 

To  continue  cause  in  name  of  legal  representative iiL    333 

Undertaking  of  petitioner UL     89 

Physician.    Privileges,  communication  of iiL    446 

Action  against  for  maltreatment  by iL     96 

For  libel  and  slander  must  be  aU^ed iL     44 

Demurrer  to  complaint  for  services  of U. 

Picture.    May  be  matter  of  trade  mark UL 

Place.    Jurat  need  not  state L    184 

Lawof.    See  Law  OF  Place L    713 

Must  be  alleged  in  actions  for  negligence,  when iL    157 

Mot  material  in  Ubel  and  slander iL     37 

Of  adultery,  must  be  stated  in  divorce tL 

Omission  to  state,  in  action  on  note,*  when  fatal L 

What  summons  must  state iU.     26 

How  set  forth  by  officer Ui.     28 

When  essential  must  be  alleged L    IS2 

Sufficient  averment  of L    769 

Place  of  Trial.    Change  of.    See  Chaitoe  of  Place  or  Tbial. 

In  actions  for  injuries  to  the  person L     tt 

Divorce L      48 

Habeascorpus L      48 

MandUuuu  . . . L     48 

Quo  tD€immlo L      48 

Must  be  stated  in  caption  of  complaint 1.    171 

Besldence  of  murties  defined iiL     61 

In  different  counties L     48 
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Of  corpontlon L     48 

Of  nUlroadccrpontlonB L     i9 

Where  subject  msttLr  is  sitnated 1.      4& 

Wliere  cftui^e  of  actlcn  arose i.     i7 

Whtre  parties  resiiJe. . .  .* i.     47 

Ple*dinf^    GoncloHions  of  law  need  not  be  alleged 1.  128 

Constructh  n  of i.  156 

How  construed L  153 

Defendant's  pretenses  not  to  be  alleged  in .  1.  188 

Distinction  between  pleading  and  action  1.  125 

Essential  facts  only  are  material i.  138 

Exceptions  when  taken  to iii.  785 

FScts  only  to  be  stated  in i.  127 

Mode  of  stating  facto  in i.  143 

By  direct  averment i.  148 

lu  ordinary  and  concise  language 1.  150 

In  logical  order 1.  146 

Withoertointy i.  161 

Facto  independent  of  the  cause  of  action 1.  134 

Formalperto  of L  169-187 

How  construed 1.  158 

Immaterial,  irrelevant  and  redundant  matter  in 1.  139 

Implications  and  presumptious  of  law  in i.  136,155 

Implied  admissions 1.  159 

What  demurrer  admito i.  169 

What  want  of  verification  admite i.  161 

Tnmandamui,    See  Mandamus ill.  917 

In  proceedings  sgalnst  joint  debtors iii.  806 

In  quo  warranto iii.  898 

Logical  order  of  stotement  of  facts  in 1.  146 

Legal  elfect  of ,  pleaded  in  bills  of  exchange 1.  6G0 

Materliil  avermeuto  i.  137 

Must  correiipond  with  proofs '. i.  1 65 

Of  pleading  in  general i.  119 

Ofplaintiff i.  201-249 

Ofdefi-ndant il. 

Ofwhat  pleading  consisto i.  126 

Plaintirs  pleadings i.  201 

Principles  of .  determination  on  appeal iii.  736 

Btotutory  definition  of L  120 

Subsequent  pleadings.    See  Bxplt. 

Substantial  rules  of 1.  160 

Supplemental.    See  SoppuofSMTAL  Pxxadxxos. 

What  facte  must  be  stoted i  142 

What  should  be  omitted i.  146 

What  transcript  on  appeal  should  contain Hi.  707 

FImu.    What  must  be  specially  pleaded il.  678 

Matter  in  avoidance ii.  674 

In  abatement ii.  675 

Inbar iL  677.867 

In  answer,  how  sUted ii.  640-651 

Chsracter  and  nature  of  q;>ecia]  plea iL  731 

Sfffcct  of  special ii.    679,716,730.746 

Pendency  of  writ  of  error  as  a  plsa Ii.  792 

Replications  to.... ill.  378-375 

Of  forfeiture  in  ejectment ii.  916 

What  should  show ii.  829 

PlMliy  Forms  of.    Accord  and  satisfaction ii.  700 

Alteration  of  contract ii.  701 

Another  action  pending ' ii.  702 

Arbitration  and  award ii.  704 

Assignment  fraudulent  and  void ii.  716 

Bankruptcy IL  705 

By  composition  deed il.  708 

Compromise ii.  709 

Credit  unexpired IL  710 

Death  uf  defendant IL  711 

DureffS ii.  712 

Foreign  attachment ii.  703 

Former  Judgment iL  716 

Fraud ii.  720 

Infancy  of  plaintitr iL  721 

Ofdcfendant iL  722 

In  particular  cafu^K.    See  Answers,  Fobms  of. 

Marriage  of  plaintiff IL  723 

Of  defendant IL  728 

Of  defendant^  after  contract il.  734 
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PImml  Fomu  oC 

Ml^oliiderof  pnttM fi. 

"Wlanomeap. ......  * • * tt. 

Misteke IL  TST 

Nonjoinder  of  plaintiff ii. 

Of  co-adminlBtrmtog U. 

Ofownen li.  T98 

Of  one  who  wu  partj  to  contract IL  T30 

Payment iL  TM 

ABtopwt iJ.  7«T 

By  bilTaooepted tt.  TBA 

By  note ii.  m 

In  MnrioeB iL  TK 

BeleMe ii.  7M 

Btatnte  of  tamdB IL  797,  T» 

Statute  of  limitations ii.  741 

Tender IL  Tif 

Ab  to  part  and  payment iL  TIf 

And  denial U.  7tt 

Want  of  capacity,  alien  enemy U.  74S 

Aaalgnment iL  7tf 

jUMignment,  in  action  on  oorenant iL  tM 

l^rmoneypaid iL  7M 

Undertakings,  bonds,  etc , li.  SiT 

Use  and  occupation  iL  flK 

Written  instruments IL  8tt 

Denial  of  corporation IL  7a 

Of  trusteeship IL  7Sft 

Of  official  cqpaoity iL  7at 

Of  partnership  of  plaintiff IL  79f 

Of  partnership  of  defendant U.  79? 

Want  of  consideration IL  791 

For  money  lost  at  plsy IL  789 

To  compound  a  felony li  789 

'  Want  of  jurisdiction  of  person IL  769 

By  foreign  corporation IL  761 

Of  subject  matter IL  TO 

Effectof  word  in  bill  of  exchange 1.  8Sl 

Oomplaints  in  actions  for IL  109-119 

Notice  of  sale  of a  Ul 

PowertoseU IL  lU 

Of  personal  property,  how  foreclosed U.  989 

Besponslbility  of  pledgee IL  111.191 

Title  to  pledged  property IL  119 

When  property  cannot  be  recoTered  ftom  pledgee IL  lU 

Pledfped  ProperCjr.    When  liable  on  attachment ilL  149 

Fledge,  how  served  with  process UL  794 

Poller  oCInaarmiice*    Parties  plaintiff  In  actions  on L  99 

Kay  be  assigned i 1.  97 

9ee  Imsubakcb. 

Actual  and  constructive,  defined IL    237,938,949^  IH.  4fl 

Actual  possession  must  be  diown  in  forcible  entry  and  detainer    U.  599,  tOX  SS§ 

Adverse  must  be  ^pecJaUy  pleaded  in  answer IL  99 

By  prescription IL 

Bfftet  of ,  in  covenants L 

Partition IL  944 

Use  and  occupation L 

Five  years' possession  oonstrued iL 

Isoftwokinds iL  «J 

Of  water,  what  constitutes IL  9K 

Tltleby tt. 

When  equivalent  to IL 

ABogstlons  of,  what  they  import IL  899 

See  EJKnacufT,  Fobczbub  Bntbt  axd  Dksadtbb. 

Avennent  of  ri|^t  of  possession  In  claim  and  delivery,  fonn  of ilL  198 

As  pledgee,  form  of tti.  198 

As  lessee,  form  of UL  198 

By  purchase  of  defendant  in  edectment tt.  909 

Oonsecutive  possession,  what  is IL  999 

Constructive,  how  acquired IL  919 

Bvidence  of  title U.  99^944 

Bxtentof fl-  998 

Failure  to  prove  title,  effect  on  prior  possession IL  999 

Fact  of  in  action  of  qjectment IL  9!IS 

Implies  a  legal  possession  ^    L  199.  IL  199 

Insufficiency  ot  iu  ejectment tL  919 

Of  administrator , L 

Must  be  Uatmscd  in  action  of  trespass tt. 
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Ixuaffleient  plM  In  answer iL    888 

NMenary  in  actions  to  quiet  title ii.    888 

Ofpart  howreguded U.  288,888 

Notice  of  title ii.    1»8 

Of  mining  dainu^  how  mstained ii.    241 

Obtained  by  firand  in  claim  end  deliTny iii<    188 

Of  negotiable  paper  Impliea  ownerehip i.    188 

Bight  of  in  ejectment.... IL  226,909 

Forcible  entry  and  detainer ii.    681,  iL    964 

Priw  poeeeesion  must  preTail  in  ejectment ii.    244 

Title  by : it    246 

goAciency  of,  tn  actions  for  treapaaa ii.    172 

For  conTersion iL    )92 

What  must  be  shown Ii.    178,192,193 

Paw«r of  arbitrators « L    891,894.  iii.    822 

Of  court  to  set  aside  report  of  referees ilL    488 

When  court  loees  power ii.    30,31 

Of  domestic  corporations L  278,686 

Of  Judge  in  ordM^ng  summons UL      86 

To  grant  writ  of  assistance iii.    800 

Of  master  of  Tessel  in  charter  party L    686 

Of  receiTer iik    848 

Of  referees UL    480 

^       Of  guardian  In  partition L    884 

id  Aatliority.    A  legal  cononlsion L    181 

Of  referee iii.    481 

On  appeal iii.    726,744,767 

Onamendments ill.    809. 

Findings  in  trial  bj  the  court ilL    480 

In  suits  for  taxes iL    688 

Habta$eorpm »...  iii.    898 

On  application  for  injunction iii.    210 

Substitution  of  partiea  to  action iU.    838 

On  enlargement  of  time  to  plead iii.    291 

In  creditors' raits iL    866 

Sxamination  of  debtor iL    866 

Prajrer  in  Complaint.    Determines  character  of  aotltm L    80,250 

Inanswer L  776,906 

In  specific  performance iL    484 


Pre-emption.    Acts  giving  rights  of ,  a  question  of  fiMt iii.    401 

Public  Isnds  may  be  drawn  from ii.    389 

Prejndiee.    Not  a  ground  for  change  of  yenne iii.    64,68 

Presentatent.    Averment  of;  as  to  place,  when  not  essential 1.    668,  660, 809, 688 

As  to  time  what  is  suAcient L    664.  678, 60t,  808 

Denial  of ,  in  answer iL    806,821 

Presentation  of  Claim.    To  oorporhtlons,  a  condition  precedent l    286 

To  executors  and  adminiBtrators L    816,    11.    636 

Non-presentment,  effect  of i     816 

OfUw... L    186,166 

On  appeal iii.    74a 

That  account  stated  is  coneet i.    ggQ 

On  service  of  nummons iii.    26,82,86 

On  senrioe  of  attachment iii.    154 

On  findings iit    430 

On  actions  for  services,  work  and  labor i,    502 

Of  ownership  in  fbvor  of  first  possessor ii,    2ii 

Of  knowledge  in  actions  on  promissory  notes .* ii,    097 

Of  legiUty  of  promissory  note i[    595 

Of  msUoe  in  Ubel  snd  slander ii]     37 

Of  responsibility  of  common  carriers ii]    12^ 

Priest.    Shall  not  be  examined  on  privileged  communications iii*.    445 

Prineipal.    Who  is,  in  sssault  and  battery ii,'       4 

In  actions  for  false  imprisonment ii*      n 

.Principal  and  Acent«   As  plaintJffiB i]     9^ 

As  defendants i[    n^ 

Credit  given  to  agent  for  principal,  a  questlott  of  fact iti]    401 

How  regarded  in  forcible  entry  and  detainer ii]    515 

iievy  on  property  in  hand  of  agent iii]    154 

Liabilities  of  in  conversion ii.    i^ 

Power  of  agent  in  actions  for  negUgenoe ii.    is9 

Becovery  by  agent,  no  bar  to  subsequent  recovery  1^  jnincipal  ttom 

agent : ii,    902 

When  contractor  Uable  for  negligence  of  carrier.  1 ii'    199 

Prineipal  and  Snretiee.    Authority  to  sxrest  prlad]^ iii*    139 

Bl|(hts  of  sureties  on  bteaoh  of  oontraet fi    747 

See  Ovabamtt. 
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PriAdples  of  Det«miin«tl«ii.    Afflimiinoe  of  Judgment UL  744 

GomctiDg  ermn  in  chancery  CMes IIL  TIT 

Enron,  genexml  mlo  in  determiuftiion ill.  T37 

Inevidence ilL  TIS 

BuleofooniUct ilL  74« 

•     Inlaw m.    739.751 

InpleadingB UL  740 

"When  harmlew itt.  740 

Wrong  reasoning lii.  741 

Existing  laws  to  govern iU.  790 

Fin<UnK,  on  iropoachment  of ; UL  790 

JnriDdiction,  power  of  determining,  in  oonxt  impeaclied tL  0X7 

Legal  presnoiptions iU.  74S 

On  eridence lit.  749 

OniindingB.' UL  749 

On  pleading  and  practice iU.  749 

Modification  of  judgment UL  749 

Necessary  facts  to  make  out  Jurisdiction  win  be  assumed UL  M3 

Beyersa]  of  Judgraeut UL  751 

For  error  in  law iiL  7n 

In  findings UL  751 

Is  instructions iU.  753 

Inpleadings ; ttt.  759 

Irregul»rlties JU.  759 

Mistrial. •. m  759 

Beyeisal  and  new  trial  ordered iU.  TM 

Wbat  quesUous  arise  on  appeal UL  TM 

Printed  Stat«t«fl.    How  made  evidenoe UL  orO 

Prior  Ay wrwprlmtlon  of  water,  a  question  of  fact iU.  401 

Allegation  of  right  to U.    9vl,  sn.317 

Testofpurity ti.  944 

Priority  in  creditors'  suits iL  907 

Of  attachment  Uens UL  105 

See  Attachmkmt. 

Of  poasesBion,  a  question  uf  fact IU.  401 

PriTmto  Way.    Agreement  constituting,  a  question  of  fact UL  401 

Attorn^  and  client,  made  professionally ^i,  440 

PriTile^d  Comm  nnlen tions. 

Enumeration  of U.  19 

HuHbsnd  and  wife,  during  marclage IiL  440 

Pliysician,  necessary  information iU.  440 

Fleas  of  in  libel  and  slander IL    871-4^ 

Priest,  confession  to UL  44T 

PriTUeged  charges U.  CO 

PubUc  officer UL  447 

Witnesses  in  general UL  '447 

Words  in  legal  proceedings U.  079 

Privileffe  froua  Arrest*    Ree  Ab&ist  and  B\fu 

Probable  Cause*    Reasonable  cause, are  quf^tions  of  law UL  904 

Elistence  of,  in  maliciouM  prosecution U.  65 

Want  of .  must  be  averred  in  action  for U.  09 

Pro1»a.te*    Proceedings  in,  are  not  civU  actions 1.  10 

Jurisdiction  in L  99 

Of  probate  courts L  90 

Proceedings,  how  construed L  49 

Probate  Coarfs.    Appeals  from  to  supreme  court UL  705 

Judgmentsot  howpleaded L  440 

Jurisdiction  of L  40 

Not  exclusive L  49 

Over  persons  and  estate  of  minors L  99 

Captionof  papers  used  in L  IM 

Organisation  of 1.  90 

Probate  Proeeodtiure-  Are  special L  10 

Jurisdiction  of  disMct  court  in L  99 

Afterverdict,  in  trial  by  Jury iU,  479 

Against  garnishee iU.  178 

Against  joint  debtor.    See  Jnorr  DBBmB.' 
Against  J  udgment  debtor.    See  Jnoaioan  Dbbxob. 

^  Judgment  creditor Ul.  890 

How  divided  1^  statute L  1 

In  change  of  place  of  tri«l UL  70 

In  forcible  entry  and  detainer,  how  governed U.  091 

In  intervention fU.  955 

Subsequent  to  decision  on  appeal UL  709 

Supplementary  to  execution.    See  EzBccnov. UL  798 

Bequisite  to  obtain  writ  of  assisttnce itt. 

Oa  certiorarL    See  Gxbxiobabi UL 
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On  contempt  of  court.    See  OoinKifPT  or  Oovxr ItL    886 

On  habtaa  corpui.    See  Habeas  Gobpus. 

On  mandantui.    See  Mavdamus. 

On  motion  for  new  trlil.    See  New  Tbiai.. 

On  motion  to  strike  out ill.    833 

On  quo  warranto.    See  Usubpatioh  of  Oftioe iii.    899 

On  redemption  of  real  property iii.    798 

On  submission  of  controTersy.    SeeSuBMxssiOK  of  Oomtbovebst. 

Pi^cewb    Final  proceedings  and  forms ilL  774-801 

Issue  of,  how  alleged i.    300 

Officer  without,  commits  trespass li.    1K3 

Proliibitioii.    Writ  of,  jurisdiction  of  supreme  court  in i.     24 

Jurisdiction  of  district  court  in i.     34 

PronaJse*  Must  be  alleged  in  express  promises * i.    236 

•  How  alleged,  in  certain  cases 806,316,331,843 

Need  not  be  alleged  to  be  in  writing L  402,416 

Liability  on  promise  to  indorse i.    64V 

Promise  to  accept i.    661 

Of  guarantor,  when  not  within  statute  of  frauds i.    622 

SutUcient  arerment  of  promise  by  bank L    376 

Unconditional,  import  of  law L  136,686 

Variance  between  pleading  and  proof,  fatal i.    167 

When  implied i.    4C6,  482.  602 

Promise  of  Marrlaire.    Birthof  child i.    687 

Complaints  in  actions  for  breach  of L  686-689 

Bequest,  when  need  not  be  alleged i.  688,690 

Time,  when  essential  should  be  allied i.    689 

Consideration L    687 

Contract,  mutual i.    687 

Damsges  and  aggravated  damages i.    687 

Deceit  sn]}  injury i.    688 

Deoluations  of  defendant i.    688 

Married  man  may  sue : i.    687 

Liable  for  breach  of  promise i.    689 

Promiseunday  set i.    688 

WhenimpUed L  688,689 

After  seduction i.    688 

Promise  to  Pay.  A  legsl  conclusion i.    181 

By  indorser,  when  and  when  not  slleged i.    605 

Promlseorjr  Notes.     Accommodation  maker  as  plaintiir i.    678 

Accommodation,  indorsement L    ACQ 

Agent,  note  msde  by 1.    691 

Ihily  authorized,  when  averred ^ i.    691 

Bat  iflcation  of  principal ' 1.    6fll 

Allegation  by  payee  ss  receiver  against  partners i.    693 

Answers  in  actions  for.    See  Amswebs,  Fobms  or 

Assessment  and  ja>portionment 1.    61 1 

Aselgnment  ....C7 i.    613 

Averment  of  ownership i.    608 

Before  maturity,  when  not  essential -. L    618 

Bearer,  sUegation  of  transfer  by 1.    613 

Certiflcate  of  deposit i.  680,619 

Change  of  indebtedness  by i.    607 

Complaints  in  action  for.    See  CoBCPLAnrrs,  Fobms  or 

Confession  of  judgment,  on  effect  of iii.    828 

Condition  precedent  on  contingent  note L    616 

Consideration  need  not  be  alleged i.    801 

Whensetout i.     681,698,617 

Contribution,  compulsory  payment  essential i.    679 

Copy  of  note L    681 

Corporation,  power  of  to  make i.    696 

Date,  variance i.  681,698 

Days  of  grace i.  688,601 

Delivery I.  663,608 

Demand,  how  mide  and  alleged i.  600,618 

Effect  of  failure  of i.    000 

Demand,place i.    683 

Time 1.    683 

Demand  and  notice,  allegation  of i.  600-601 

Dischsrge  of  surety 1.    620 

Execution  of,  how  proved 1.    683 

For  foreign  coin '. i .    683 

Gold  coin.  Judgment  on ill.    621 

Indorsee  may  sue  in  action  of  debt  for i.    331 

Indorsement,  huw averred i.    601,607,608 

In  blank,  effect  of. i.    683 

BycorpMation i.    603 


CXXIU  INDEX. 

FroiiaiMOif  Netos.  vau  tmsb 

Saflnn ...^ L    iS8 
tectof L    «83,C18 

Ininxmnce  compuiy  as  payees i.    94 

Interest  left  blank L    BBS 

Infonnation  and  belief ,  alleflprtian  on f.    OS 

Jolntactiona L    AM 

Joint  makers 1.    8BS 

Joint  and  sereral  liability L    SOT.  OD 

Law  of  place L    61S 

Legal  owner i.    979 

Legal  effect,  may  not  be  aet  ont L    5«S, 

Legality,  presumption  of L 

LiablUfy  of  maker .  w i. 

Ofgnarantor L 

Lost  paper,  condition  prebedent L 

Married  woman  cannot  make If. 

Slaysnefor. .•. L     ST 

Matorityneednotbesbown i.    SBl 

Measure  of  damages  on  transfer L    718 

May  be  assigned L      68 

Effect  uf  assignment iL    110 

New  promime  most  be  alleged 1    BBS 

Non-payment,  when  material  to  allege i.    S85,  SM,  618 

Notice  to  cluurge  indorser,  how  glren L    £02,608 

SufBciencyof A L    6CS-604 

Notice  of  protest  to  charge  guarantor L    6S1 

Note  with  blank  payee,  how  ideaded L    61S 

Ownership,  effect  of  aUegation  of L    966 

Avermentof i. 

Supposed,  from  holding  note t 

Partnershii)  Indorsement,  how  averted L 

And  IndWdual  liabUlty . , • L    614 

Possession  of,  gives  right  to  sue  for * L     9S 

Fresentment,  place  of  allegation  sufficient L    S86.  604 

Reasonable  time,  what  is i. 

Allegation  of  excuse  for  non-presentment i. 

Primary  llabiltty  of  surety i. 

Promise  to  pay,  distinction  between  parties i.    686,  SS5,fiS 

Protest,  averment  of I. 

Bate  of  interest  in i. 

Beal  party  in  interest 1 

Replication  to  statute  of  limitation itL    STT 

Separate  indorsers,  when  not  Joined 1 

Several  notes  are  several  causes  of  action  L 

Bight  notes,  allegation  of L 

Stamp  need  not  be  aUeged L    BBT 

Substitute  notes  L    SB7 

Transfen  not  by  indorsement L    6U,614 

Ouaruitor  and  surety,  liability  of i.    638,  6S1,  €33 

Injunction  against  transfer  of fii. 

Trustee,  effect  of  word i. 

When  action  lies L 

Value  received,  legal  effect  of 1.    SBT 

Void  notes I.    «I 

Infant's  note  voidable,  not  void L 

Warranty  of  note,  complaint  on 1. 

When  attachable til    141 

When  due L    ^4 

Property.    Assignment  of,  gives  right  to  sue  for  its  conversion i.    68,n 

Common  property,  disposition  of  in  divorce ii.    40S,  468 

In  actions  of  partition IL    SSS 

Exempt  ftrom  execution,  meaning  of  ststute 111.   SIf 

Firm  property,  what  salable  under  execution ill.    7SS 

How  averred  in  action  against  officer  for  neglect i,   SIS 

Includes  a  judgment IM.   784 

In  creditors'  suits,  rights  of  parties  to IL    S6T-STD 

In  trust  may  be  protected  by  injurction iil.   M4 

Not  exempt  may  be  attached  and  sold liL    141 

Of  decedent,  denial  of  in  answer U.    888 

Out  of  sti^,  jurisdiction  of  state  courts  over L     SI 

Partiea  plaintiff  in  actions  for  iujuries. L     88 

Perishable,  delivery  of ,  by  common  carrier , IL    185 

Sale  of;  on  attachment,  order  for,  form  of liL    7(0 

Plea  of,  in  replevin ii.   886 

Personal,  how  delivered  to  purohaaer UL   188 

ICaybeptodMd IL    111 

See  CLadc  aivd  Dkuvbxt,  ComrsBsiDV. 
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IPrapmrtT*  tol.  page 

WbonBharifflszMpoiuible  lOr  leryon ill.    163 

"Where  ■■■eoned  tor  taxes IL  681,686 

Yalidltjr  of  tax  on IL    680 

Property  talBen  for  tax  cimot  be  repteried ii.    203 

Beu,  how  sold  under  execution ill.    790 

Redemption  of,  after  sale lii.    798 

Validity  of  tax  on ill.    690 

See  EncoTMXMT. 

Reconyeyanoe  of  effect  on  specific  performance 11.    960 

Release  from  execution,  effect  of li.    786 

Separate  property  of  \rife,  when  liable 1.  321,823 

Sufficient  description  in  action  for  taxes 11.    674 

Proprietor  and  Pablislier.    Liable  in  libel  and  slander IL     20 

Protest.    Denumd  and  refusal,  and  notice  only  are  required 1.    606 

Sufficient  averment  of 1.    666 

Costa  need  not  be  set  forth 1.    660 

Sufficient  denial  of  notice  of 11.    823 

Prorlslonal  Bemedies.    Defined 1.     10,111.     96 

See  Abbest  ahd  Bail,  Attachioekt,  Claim  amd  Dx- 
uyuT,  iKJCKcnov. 

ProToeatloii.    Effect  of  in  assault  and  battery 11.       i 

In  action  for  divorce 11.    411 

Pnblio  Adnalmlsitrittlon 1.    810 

Pablicattons.    Actionable  in  libel  and  slander 11.     20 

^Bow  alleged.., 11.      20 

Injunction  may  issue  to  restrain ill.  243-344 

Of  award,  how  made 1.    391 

Ofsummons.    SeeSmiMOMB ilL     11-18 

PubUshed  affidavit,  what  it  importo IL      38 

Truth  of ,  set  up  in  answer.to  libel 11.    868 

Pablie  liBAds.    Settlers  upon,  are  lawfully  in  possession 11.    236 

Adverse  possession,  what  constitutes li.    338 

Improvemente,  when  liable  for  assessment IL    676 

Possessory  right,  tsHcation  of,  how  considered 11.    683 

Entry  on,  how  limited IL'   833 

Occupant  of,  how  considered 11.    177 

PaMIo  Naisances.    Enumeration  of iL    99$ 

When  action  lies  for 11.    M 

What  are , 11.    299 

How  enjoined ill.    384 

PaMIe  Ollieers.    Actions  by  and  against. .. : ^ L    844 

Acts  of  deputy  and  liabilities  of : L  344,  863 

Cause  of  action  for  a  false  return L    854 

That  it  was  false,  should  be  shown L    866 

Valid  Judgment  must  be  proved 1.    866 

Oomi>Ialnta  in  actions  against L  844-860 

Allegation  for  not  levying L    364 

Chancter  and  capacity  must  be  averred 1.    846 

HowaUeged L  846,846 

Issue  of  process,  how  alleged l.    360 

Kegligenoe  of ,  how  alleged L  847,894 

In  executing  process ; i.    847 

Breach  of  duty L    848 

Omission  of  duty 1.    848 

Refusal  to  make  deed L    848 

In  not  taking  security 1.    849 

Obligation  to  pay,  averment  of L    863 

Presumption  that  money  was  paid  over 1.    863 

Property  need  not  be  alleged 1.    360 

Remedy  of  plaintiff L  861,853 

Form  of  allegation  in  debt L    869 

Request  to  return  execution  not  essential 1.  861,363 

Delivery  of  execution  sufficient 1.    863 

Statute  penalties  on  neglect 1.    368 

Title,  how  stated  in  complaint L    346 

Terms  of  execution  need  not  be  alleged L    349 

Complaint  by  sheriff  in  aid  of  attachmjmt L    346 

Rightofaction 1.    346 

For  escape  from  arrest,  defined 1.    368 

Authority  to  release ; L    868 

Voluntsiy  and  ne^gent  escape L    869 

Fof  selling  homestead '. i.    349 

Liability  of  officer  as  bail L    369 

Measure  of  dsmages 1.  866,368 

Special  damages , 1.    856 

NegUgsnoe  of  officer,  defined 1.    860 

Privileged  communications  of ilL    446 
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PnUic  ProMvtjr*    Xxanpt  from  •iMuUon. .« i)l    ffll^  fB5 

Porekaae  Monejr.    Injunction,  wben  it  wUl  not  lie ilL    m 

Fonn  of  compl&int  for f .    ^^ 

To  recover  b»ck,  what  complaint  musi  aU^se L    437,  lai 

Lienofonland  aold 11.    sbS 

Pvreluwer,  After  brrach  of  covenant  cannot  rae L    fltt 

Oomplainta  in  actions  by  and  against 1.    cta-TSI 

Allegation,  where  neither  time  nor  place  wesiixed 1.    79 

Where  both  time  and  place  were  fixed L    709 

Where  particular  time  oi  delivery  was  not  appointed 1.    719 

Averment  of  excoae  for  non-perfotmanoe  by  vendcv L    714 

Of  ezcuee  for  non-porftirmance  by  purchaaer i.    717 

See  OoMFLAnria,  Fobmb  or  Saijc  axd  Dxuvxbt,  Salb  or  Ebal 
FBOPKsrr. 

Pendoite  h<c,  subject  to  equities ilL      Bl,   SI 

Bound  by  decree liL     SI 

SubApquent  purchaaer iiL     O 

Underdacree iiL     M 

Bif^t  (rfpurchaait  on  void  purchase  of  agent L 

That  purchaaer  is  owner,  is  a  question  of  fact IIL 


^vjUtll«Atloa  of  executors  and  administrators  required L   9K 

Of  Juror,  what  essential ?..  lii.    435 

Of  referees,  what  essential ill    481 

Of  snreUes  in  azxest  and  bail ilL    lU,ltt 

In  claim  and  delivery ill.    195 

Of  witneseefe  in  trial  of  cause iiL    447 

l^vmllfled.    Findings,  exceptions  taken  in  court  below iiL    691 

Ciaallty.    Complaint  on  wtmranty  of L    7S5 

How  averred  in  complaint i.    757 

Quantity  of  goods  sold,  set  out  in  Aa«e  verba 1.    404 

Of  water,  averment  of  in  action  for  nuisance  ....V. iL    997 

^■antmn  Mftmlt.    Complaint  f«»  services  must  state 1.    £93 

Counts  may  be  Joined  with  specialty L    9SS 

4^iif«Btii]ia  Vitlebanti    Proceedings  in  an  action L       4 

^■estions.    Which  raise  an  issue  of  iact  enumerated ill.    996 

An  issue  of  law  enumerated UL    999 

A  mixed  issue  of  law  and  fact Ui.    494 

Of  law,  when  relerenoe  cannot  be  enforced iiL    481 

Which  will  not  be  renewed  on  appeal UL    790 

l^fiiet  Enjoyment.    Action  for  breach  of  covenant  of L    996 

CiaieUnir  TItlo.    Proceeding,  is  an  action i.    4*    IL    811 

Action,  when  it  liea  and  when  not IL    sn 

Cause  of  action IL    SSS 

Right  of  action IL    940 

Answers  in  actions  for  iL    941 

Insufficient  defense iL    941 

Title  and  possession iL    941 

Cancellation  of  deed IL 

Clouds  on  title '. iL 

Complaints  in  actions  for U. 

AvermenUln IL 

Facts  to  be  alleged ii. 

Want  of  notice  of  conveyance IL 

Title  need  not  be  alleged iL 

See  GoMPLAZim,  Fobms  of. 

C<mflnnatlon  of  surveys IL    994 

Decree  in  action,  form  of fiL    64S 

Mfectof UL    944 

Demurrer,  in  actions  for IL    9i9 

Description  of  land IL 

Bounded  by  river ii. 

Land  out  in  lots iL 

Disclaimer,  effect  of 11. 

Formofpleaof ^ IL    919 

Findings  in  action,  form  of Ili.    4;9 

Injunction  may  issue  to  lestr&in  sale IL    995.  44d 

Jurisdiction,  in  actions  for ii.    395 

Zw  pendens,  form  of  notice UL     99 

Mortgage,  removal  of  complaint  for U.    £49 

Parties  plaintiff  and  defendant U.    9^-999,947 

Righteof JL    919 

Possession  essential ii.    939,944 

Entry  on  public  lands IL    9^9 

Belief,  what  Judgment  may  contain IL 


I 


INDEX.  CXXl 

Ctvletiiiff  Title.  ▼ol.  vaos 

SheriTa  title il.  »47 

^Vho  bound  by  Judgment ^ ii.  340 

l^uo  Warm  uto.    Iiianactiuu *. * i.    4.41)7 

Answers  in,  form  of  general  deuiiila ii.  966 

Ineligibility,  no  defuuse ii.  956 

Ulghtto  office Ii.  956 

See  AxAvreBS,  Fo&mb  or. 

Arrest  of  defendant,  in  action  oi ii.  f  0.) 

Complaints,  in  actions  of ii.  4U6-C06 

Averment  oi  date  of  incorporation ii.  498 

Election,  siUUcieut  averment  of ii.  498 

£.<tHential  averments ii.  498 

Name  of  relator  set  forth iii.  H98 

Possession,  allegations  of 11.  502 

Title  of  relator IL  502,898 

Unnecessary  averments. '. il.  603 

See  CoMPLAiFTS,  Forms  of. 

Damages  sustained  may  be  recovered ii.  498 

Determination  of  rights 1  i.  498 

Election  to  office ii.  498 

Juriudiction  iU.  897 

Mandamus  may  issue  in ill.  606 

Office,  appointment  to ii.  497 

Election  to  office .  time  of i ii.  898 

Lucrative  office,  defined iii.  b97 

Salaryof ii.  602 

Vacancy  in,  defined IL    COS,  iii.  898 

What  constitutes  holding ii.  498 

Uoldingtwo ii.  4!i8 

Parties  who  may  bring  iiuit i.    93  ii.  601 

Place  of  trial  in 1.      49 

Proceedings  in  action Hi.  899 

Rule  of  pleading  in ii.  606 

Surrender  of  office  property ii.  602 

Various  sUte  laws  on  11.    498-501,  ill.  896 

When  action  lies ii.  603 

Writ,  who  may  grant ; il.  603 

Purpose  of lit  896 

When  it  may  issue ill.  899 


Rattrond  fTorporatlonti.    Actions  lie  ag  linst  for  injuries  caused  by  collision    ii.    70,  77 

Diligence  required ii.  71 

Rule  of  damages ii.  76 

Sufficient  averments it  72 

When  not  liable '. ii.  78 

By  car  running  off  the  track 11.  72 

By  omitting  to  give  signal 11  73 

By  too  loud  blowing  of  whi:itle ii.  69 

Omission  of  duty  must  be  alleged ii.  74 

By  ii«ing  coudemned  locomotive ii.  80 

For  injuries  causing  death 11.    83,81 

Conflict  of  laws ii.  84 

Damages 11.  84 

Limitation  of ,  right  of  action ii.  B4 

Parties,  plaintiff  and  defendant ii.  86 

Personal  represtntativea ii.  95 

Widow  and  next  of  kin ii.  go 

Special  damugea U.  86 

What  must  be  shown ii.  F6 

For  killing  cattle ii.  i^i 

Co-operating  negligence ii.  153 

Default  of  defendant  must  be  shown it.  153 

Fence  on  line  of  road ii.  152 

Insufficient  barway ii.  153 

Parties  plaintiff ii.  1^4 

Whenliable ii.  ^as 

For  kindling  fire  on  land,  and  burning  property ii.  155 

Complaints  against.    See  Complaikts,  Fobms  of. 

Residence  of i.  49 

Taxation  of  property  of il.  684 

Without  the  b<mndM  of  the  state,  beyond  its  jurisdiction ii.  72 

Connected  routes 

When  a  nuisance iii.  234 

R«al  K«t«te.    Essential  acts  in  attachment  of iii.  154 

BmU  Faity  In  Interest.    Whois i.  53 
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Party  in  InterMt.  nuL. 

Holder  of  prominory  note  la L    fiB6b  iL 

Most  be  named  in  camnUint i.    1T3 

Property  ehonld  be  awewed  to ii.    OH 

Real  Property.    See  EnEoncmr,  Paxtxxion,  Quzkcxho  Txts:^ 

B«MOiuibl«  Price.    Action  for  goods  sold  at  a 1.    itfi 

For  goods  sold  bat  not  dellveied « i.    419 

Forservices L 

And  materiala , i. 

Beaaonable  Seardu    A  queation  of  liftct ill. 

ReaaonaUe  Time.    For  repayment  of  monqy  paid L,49i 

Preaentment  of  note  mast  be  made  in L*6O0 

Reaaeaable  aae  of  Water.    Aqneationforthejnry iiL      11 

ReeaUliif  WItneaa.    Court  jttstifiad  in iiJ.    4BS 

Reeelpt  fit  Pali.    Agood  defense OL    T» 

As  establishing  accord  and  satisfaction,  a  question  of  law UL    M 

ReceHrera.    Appointment  of  pending  litigation i. 

After  Judgment L 

Ooonfy  judge  cannot  appoint i. 

In  discretion  of  court 1.  aS3 

Juriedietian  of  courts  of  equity  in L 

Vao^ing  order  of L 

'When  appointed IiL 

when  not iiL 

Who  may  appoint ill. 

Complaints,  in  actions  by 1. 

Equity  of  complainant,  irluBiseAout L 

Leave  to  sue  need  not  be  STened L 

Mode  of  complaining t 

Suf&oient  ayerment  of  capacity- « L 

Insufficient  allegation L 

When  appointment  need  not  be  aTerred. L 

See  OoMPUkima,  Fosms  or. 

Disbuzsements  of L   SO 

In  actions  for  funds  in  hands  of  trustees L    Mt 

For  proceeds  of  mining  claims L    Mt 

To  set  aside  an  assignment L    SM 

Judgment  in  faror  of  a  bar tl. 


Beeofraisanee.    Suit  on  a ii. 

ReooUeetioa  and  belief  in  answer IL  6N 

Asaset-off iL  TIT 

To  mitigate  amount  recovered iL  MS 

BedenaptloB.    Of  real  property  after  execution  sale flL  TV 

Payment  and  tender  of  payment  on IiL  TM 

Proceedings  on *. ill.  TM 

Complaints  in  action  to  redeem,  form  of Ii.  tn 

Action  to  redeem iL  iTl 

Accounting  and  redemption IL  STS 

Adverse  claimants IL  171 

Byleesee IL  SIS 

Tender  need  not  be  aUeoed ii.  STl 

Complaint  for  waste  by  redempuoner ^. Ii.  sn 

By  lessee 

See  CoMpjuiDns,  FoBin  or. 

Time  and  terms  of IIL  TM 

Whomayredeem IIL  79f 

Belativeri«^to  of  parties HI.  TM 

Subsequent  redemptioner UL  TW 

It  Hatter.    Inpleading L  19 

aad  Befereea.    Affidavit  essential UL  4TT 

Consent  of  party  necessary UL  ITS 

0utie8  of  referees UL  <n 

May  be  ordered  on  an  account UL  4SB 

In  confession  of  Judgment Ul.  47r 

In  paztitton  suits ii.    SM,  iU.  «• 

Inequity  cases UL  477 

Intorts UL  " 

In  specific  performance UL 

Motion  for,  oy  whom  made UL 

Notice  of  necessary UL  aa 

Opposing  moUoa iiL  <fl 

Whenmade UL  4T8 

Number  of  referees lU.  47i 

Objections  to  referees,  how  taken i^  479 

Order  of  court  necessary  to  constitute UL  IT9 

When  court  may  order  without  consent Ui.  4iD 

Appeal  from,  when  it  lies tiL  UM 

Power  and  qusUfloations  of  referees tU.    4M 


INDEX.  CXXIU 

Refte^nae  and  ReltoreM.  ▼OL.  paos 

PxooeedlngB  befoi«,  an  special >-  J» 

Report  of  on  aooonnting,  form  of ^ ill*  486,819 

On  all  the  iaanes,  f orm  of Ul>  ^ 

Decree  entered  npon Ul*  486 

Exceptiona  to,  how  and  when  taken lii*  487 

Judgment  entered  on , Ui*  4S0 

SeMngaaide  report ill-  488 

Error  most  be  apparent Hi.  488 

Oronnda  of  objection ill*  488 

Inpufflcient ill.  489 

Motion  to  aet  aaide ill.  489 

Powerofoourt ill.  490 

What  report  ahoold  atftte iii.  488 

Trial  by  refereea»  conduct  of ill  483 

Declaiou  on,  conclnalTe ill.  484 

Findings  on  trial  by IIL  488 

When  It  will  be  ordered lit  474 

to  make  deed i.  348 

To  perform  contract ^ 1.  633 

To  OTcrioad  Teasel 1.  687 

To  deliver  gooda,  form  of IL  131 

To  pay  money,  consequence  of ill.  836 

To  testify,  commitment  for,  form  of ill.  898 

By  adyerae  party,  poniahment  of IIL  ^ 

after  Judgment  haa  been  granted lit  7S8 

Practice  on ilL  759 

WUinMtmting  injunction,  when  compUinant's  right  la  established ill.  369 

IMolnder  must  answer  replication  and  tender  an  iasne ill.  377 

B«l»tioit  of  Undlord  and  tenant,  in  forcible  entry ii.  ssa 

Of  surety,  in  creditors' suits ii.  S67 

Release.    As  a  special  plea  in  answer IL  736 

A  legal  conclusion 1.  I8I 

Authority  of  officer  to  releaae  on  bail , i.  353 

By  party  in  arbitration,  form  of ill.  817 

In  full,  a  conclusion  of  Uw i.  isi 

Ofagreement IL  840 

Of  debtora,  must  be  under  seal ill.  gos 

Of  garnishee HI.  179 

Of  lien,  in  sheriff 's  sale 111.  619 

Ofproperty i.  786 

RelleC    Awarded  by  peremptory  aiantfaaitif ill.  9ig 

Complaint  and  summons  should  agree  In  demand  for t  168 

Demand  of.  In  anawer 1.  179 

In  complaint *. i.  249 

Effect  of  prayer  for i.  300 

From  fraud U.  437 

From  erroneous  decree,  in  court  of  equity Hi.  549 

In  case  of  default « 11.    369,  ill.  638 

Inothercases L    360,  ill.  380 

In  particular  cases,  claim  and  deUvery 11.  aog 

Creditors' suits 11.  867,048 

Dissolution  of  partaerahlp , 11.  887 

Injunction U.  466 

Nuisances 11.  803,817 

Quieting  title 11,  340 

Specific  performance,  extent  of .'*.'.'  u]  434 

Waste 11.  839 

Legal  and  equitable  sought  in  same  action 1.  351 

Specific 1,  260,  636 

ReMgioias  belief  of  witness,  no  disqualification , Hi,  459 

Corporations  may  be  compelled  to  admit  a  minister  by  wumdmmm ill.  906 

May  sue  for  subscription i.  ^81 

Remlttitvr,    Issuance  of  by  supreme  court ill.  780 

Amendmentof iu.  733 

Costs  on  appeal  annexed Hi.  703 

Beetltntion  may  be  ordered Hi,  7^4 

See  Appbal. 

RemoraL    Of  property.    See  Baiuexs.  ... 

Ofbuildings.    See  ComrAins, Ixnnfonov 

Of  suits.    See  Ghahob  of  Plaox  of  Tbial 

Rest.    Action  of  debt  lies  for 1.  jji 

Reate  aad  Prpflts.    Right  to  and  demand  for,  in  ejedtanent liV  334,  396 

In  forcible  entiy  and  detainer U.  518 

In  partition H^  om 

ReofuraalBatioa.    Of  corporation,  a  question  of  ftet i.W '.'.*..*.  !!!*.*.!!*.!!!  ilL  403 

Repairs.    Duty  of  tenant  under  leaae U  qs 

Of  tenant  for  life ,.,.  ij'  849 
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rou,  9i 

Of  ofwner  of  lot  on  streets il.  668 

Of  charterer  of  vessel  L  CS7 

Repayment  of  advances i.  49^  497 

OtUx,  actionfor  by  landlord L  483 

See  MoKET  Paid. 

Repeal.    Effect  of  act,  effect  on  iitreet  contract iL  SSQ 

R«*peated  Arknoivledirenseiits.     A  legal  conclusion i.  131 

Replevin.    See  Claim  and  Dbxjvxrt 

Replication.    Df-niurrer  or  answer  lies iii.  370 

Form  of  demnrrer  to  reply ill.  3T7 

Form  of  reply  to  counter  claim iU.  9b9 

Chancery  practice lit.  309 

Conclusion ' UL  STO 

Form  of  reply,  vrith  denial  and  new  matter ili.  373 

Form  of  reply  to  statute  of  limitations iii.  378 

Facts  must  be  alleged  and  facts  traversed iii.  378 

Fraud  as  a  reply ilL  378 

General  denial  of  new  matter,  form  of ...  iii.  311 

In  particular  cases ^ iii.  37H 

Insufficient  n^ply iii.  378 

Special  denial  of  new  matter,  form  of UL  371 

To  plea  of  bankruptcy lit  S7J 

Inbar iii.  373 

*                              Of  former  recovery..  UL  Si3 

Cfiraud UL  374 

Of  Judgment UL  374 

Of  justification iiL  374 

Of  misnomer iiL  375 

Of  payment UL  375 

Of  performance UL  375 

Of  privUege lu.  375 

Ofusurj' ^ UL  375 

Withdrawal  of,  and  substitution  of  new  one iiL  380 

When  not  permitted iU.  371 

Report.     See  Abbitbatiom  akd  Awabd,  Refeberb 

Representative  Clutracters  must  be  aUeged i.  Vi 

Of  executors,  administrators  and  trustees L  305 

Of  guardian i.  330 

See  Cha&acteb  and  CAPAcmr. 

Reputed  Ovrn^rsMp.     A  question  of  fact Ui.  4ra 

Request.     When  must  be  specially  averred I.  338 

In  actions  on  express  promise? L  400,  403 

Ou  guaranty i.  418 

'   For  money  lent i.  477 

For  money  paid L  4M3 

For  promise  of  marriage i.  688.  690 

Use  and  occupation 1.    521,  ii.  804 

In  embezzlement i  751 

In  a  bond  to  a(*count L  744 

Res  Adjudlcata.    Demurrer  wUl  not  lie  on  ground  of IL  637 

R4:selsslon  of  Gontriict  by  charterer  In  charter  party L  837 

By  employer,  contract  for  services 1.  800 

Demand  not  essential L  408 

By  purchaser  in  s-.le  and  delivery 1.  88S 

^                 In  sale  of  real  property L  718 

By  seller  in  sale  of  chattel L  711 

Complaint  in  action  for,  on  ground  of  fraud IL  417 

On  ground  of  mistske U.  4tt 

Plea  of  rescission  by  mutxMl  agreement U.  9M 

Reddenee.    In  different  counties,  where  action  lies L  tf 

Of  corporation,  domestic L  48 

Foreign ^ i.  371 

Of  defendant  Ui  summons UL  30 

Plea  of  privilege U.  780 

Of  parties  to  the  action UL  81 

Of  six  months  must  be  alleged  in  divorce ii.  iOi 

Answer  in  cases  of  willful  neglect U.  964 

Resolution  of  intention  to  repair  street U.  588 

See  Street  Assessment. 

Restitution  snd  damages  in  claim  and  delivery tt.  908 

Writ  of  In  forcible  entry  and  detainer IL  518 

Return.    Action  against  sheriff  for  a  false  return L  358 

Of  attachment  on  personal  property,  form  of IU.  188 

Conclusive  against  plaintiff Ui.  ISO 

Whentobemade IU.  130 

-  See  Attachvekt. 

Of  execution  by  sheriff IU.  TTT 
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Amendment  of ill.  778 

Ck)nclusiye ill.  778 

See  ExjECDTiOK. 

Of  notice  and  undertaking  in  claim  and  delivery ill.  190 

Of  order  of  arrest,  form  of t ill.  117 

Arrettt  and  escape  by  rescue 111.  118 

Defendant  not  found  ill.  117 

Deposit  made  by  defendant ilL  118 

One  arrested,  other  not  found ill.  118 

Of  property  to  defendant  In  claim  and  delivery ill.  193 

Of  purcbai>e  money,  allegation  for 11.  427 

Of  summons.    See  Summons 

01  trust  property  in  tax  list 11.  686 

Of  writ  of  CCT-tioran Hi.  883 

Qt  hobtiat  oorpm    lit  803 

Of  mam/omta,  what  it  must  show ill.  916 

RvrersaL    Of  decree  of  circuit  court ill.  362 

Of  Judgment,  awarding  possession  of  land ill.  270 

Onappeal Ul.    750,791 

Effectof UL  763 

See  Appeal. 

ItoTemloner.     Complaint  in  action  for  waste ii.  360 

Allegation  in  action  for  injury  to  property 11.  163 

Revieiv.     Of  asHesAment,  a  special  proceeding ,« 1.  10 

Oferrors.    See  Apfbai. :  

RoUlnf^  84 oclc  of  a  railroad  company  not  liable  to  be  taxed,  etc li.  686 

8 

8«le«    Whether  a  sale  is  completed,  is  a  question  of  fact lii.  402 

Under  execution,  how  conducted.    See  Exkcutxom ...,  lii.  789 

Sale  and  Delivery.    Agent,  purchase  fW>m 1.  *706,  11.  641 

Acceptance  of  property,  efkect  of  on  buyer i.  705 

By  whom  may  be  made i.  697 

Answers  in  actions  for 11.  842-845 

Damages  by  way  of  recoupment 11.  842,846 

Defect  in  quality 11.  844 

Disclain.er ii.  642 

Estoppel  as  to  denying  value il.  843 

Executory  contract,  cavtai  emptor  does  not  apply   11.  845 

Insufficient  answer ii.  R43 

Tender il.  843 

See  Answcbs,  Forms  of. 

By  auction,  deposit,  when  it  may  be  recovered i.  489 

By  sample,  implied  warranty i.  767 

Complaints,  in  actions  fur i.  (.00-712 

Allegation  of  purchase  from  agent 1.  705 

Allegation,  where  neither  time  nor  place  was  fixed 1.  709 

"Where  both  were  fixed i.  709 

Where  particular  time  of  delivery  not  appointed L  710 

Constructive  delivery,  how  stated i.  691 

Contract  in  alternative,  how  set  forth 1.  699 

Delivery,  how  alleged i.  692 

For  benefit  of  sepanta  estate  of  wife i.  822 

Material  averments 1.  707* 

In  complaint  against  warehouseman 1.  708 

See  CoMPiJknvTfl,  Forms  of. 

Concurrent  acts  of  buyer  ar.d  seller i.  709 

Conditions  precedent 1.  706 

Contract,  In  alternative,  how  set  forth 1.  690 

AsHignment,  effect  of 1.  706 

Interpretation  of L  714 

B^uclssion  of  and  part  rescission 1.  693,711 

Executory  agreements i.  707 

Memorandum  of I.  7f7 

Custom  of  trade,  liability  of  buyer i.  691 

Customers  ordering  goods i.  700 

Liability  of  carrier 1.  (93 

Damages  for  not  delivering i.  706 

For  nbt  receiving 1.  693 

Right  of  re-sale 1.  702 

Delivery,  what  constitutes l.  691 

/               Constructive',  defined i.  691 

Of  growing  crops 1.  092 

Of  ship  and  cargo 1.  r94 

Time  of ,  what  law  implies '. 1.  706 

InsnActont  answer,  in  actions  for U.  848 
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fltale  and  OeU-rerir.  tql.  paob 

Lawofplaoeon L   TIS 

ManufictiirlDg  goodBi  breach  of  contract L   TM 

Election  of ,  remedy  on  breach L   TOi 

For  materiiJa  found L    Itt 

Title  to  manufactured  goods L   TM 

Of  cargo,  rii^ts  of  master  on i.   6lt 

flaleSfdeflned L    6M 

Conditional,  right  of  aeUer  on L    101 

Bight  of  bnyer L    TO 

Of  growing  oropa,  need  not  be  in  writing t    m 

Valid  and  void  sales L    e9f 

SpeciAc  performance  maj  be  oiforced U.    «9S 

Statute  of  frands , L    iM 

Paymoit  by,  does  not  tiJEe  contract  out  of 1.   711 

Stoppage,  in  trantttef,  right  of L   CM 

Tender,  when  dispensed  witii  on  part  of  Be^er L   CH 

When  buyer  need  not  accept L    AM 

Offer  to  perform  by  buyer L   *0f 

When  necessary L    709,  T09 

To  stranger,  cause  for  dissolution  of  partnership ii.   S60 

Sale  of  Honaestead,  by  sheriff  under  execution,  damage  resulting 1.   919 

Sale  of  Real  Property,  by  sheriff  for  taxes,  how  effected  ii.    UB 

Ck>mplaints  by  purchaser  against  vendiw L    Tll-TlC 

Demand  and  refusal  reasonable  time L    TIS 

Description  of  prtqwrty,  Tariance  in   i.    714 

Performance  of  conditions  precedent L    714 

Ayerment  of  excuse  for  non-perfcnnaiioe L    714 

Rescission  of  contract  on  ground  of  firand ii.    430 

Under  writ  of  attachment iiL    ITS 

Oomplalnts  by  vendor  against  purchaser I.    TIT-TS 

Admission  of  value  of  land i.    717 

Averment  of  excuse  for  non-performance L    717 

Execute,  implies  delivery i.   721 

Rescission  of  contract , L    7U 

Rights  of  vendor i.    71f 

Title  conveyed  by  any  name L    718 

Iqjunotion  to  restrain  sale  under  execution IL    4M 

In  actions  for  fkuud.    See  Fraud. 

In  creditors'  suits,  effect  of iL    Stt 

Bale  "in  writing,"  evidence  adduced  in  allegation  of L    714 

Satlafhetlon  of  Demand.    By  bill  of  exchange,  effect  of... L    Kl 

Against  Judgment  debtor ilL   8U 

By  note  taken  in  part  pajrment  debtor,  form  of  plea ii.    Ttt 

Form  of  plea  of  accord  and  satisfaction iL    TM^  TBS 

Must  be  specially  pleaded IL,    Tn 

See  Plxas,  Fobms  or. 

Satleflaotlon  of  Jadirment*    Form  of iiL    M7 

By  levy  under  execution iii.    617 

Of  Judgment,  where  property  is  attached itL    ITI 

Part  payment  as Ui.   i4S 

Seieater.    Must  be  alleged  and  proved  in  actions  for  iujuxies  by  negligence ,    IL     M 

Formofdenlal fi.   874 

SeaL    How  Impressed tiL    891 

Sealed  Contraet.    Lawofplaoeon L    S4^  MS 

Seauaan.    Wages  of,  may  be  transferred  by  mete  delivery L     IS 

Libel  for,  how  drawn iL    801 

Searchers  of  Reeords.    What  property  exempt  from  exeevCIon UL   TBS 

Seasonable  Time.    Is  a  question  of  fact UL    4M 

Seaworthy.    A  question  of  fact lU.    481 

Secret.    Publication  of,  maybe  enjoined ilL   M4 

Seeondarjr  Evidence,     when  admissible IiL    8S1-8B 

Secorltles.    Collateral,  may  be  enforced  by  spedAc  performance iL    410 

Injunction  lies  to  prevent  dispo^g  of UL   SI 

May  be  assigned L    7S-74 

New  securities  for  costs,  when  ordered UL    888 

Objections  to  must  be  made  on  demuzier. SL    4ST 

Reoeivod  in  composition  of  debts IL    Yfi 

Taking  bill  as  changes,  legal  rights UL   148 

See  FOBBCLOSUBB,  MOBTQAOS,  PLBDoac 

Seduction.    Gomplaint  in  action  for ^ U»  184 

Implied  promise  of  marriage  on L  888 

Promise  of  marriage  after,  not  invalid L  888 

Seisin.    See  Covkkamts,  Ejectmbkt. 

Selsnre  in  Fee.    A  question  of  fact lU.  408 

Self-DeCsnee.    As  a  plea  in  assault  and  battery,  form  of tt.  88S 

Justification  in  mutual  violence tt.  8H 

Seller.    See  Sals  axd  Dblivxbt. 
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SelUiiir  IJqiior.    OompUdnt  in  actkm  for  Belling  without  lloenw i.    461 

Separate  AiurMrer.    Defendant  m«y  answer  aepentely il.    776 

In  ejectment 11.  920.931 

On  written  instrament« il.    817 

Separate  I>ebte  Becured  by  one  mortgHge IL  260,367 

Separate  Betate.    GompUint  In  action  charging  separate  estate  of  wife 1.    818 

Defense  in 11.    724 

Separate  Property.    Law  of  Oillfomla  concerning 1.    824 

Lettersof  married  woman,  are  her 1.    827 

Mortage  of ,  psirtles  In  action,  for  reUel  flrom i.    824 

Need  not  be  designated  in  complaint 1.    322 

Must  be  shown  under  New  York  inractice L    820 

Sale  of  by  wife,  effect  of 1.    325 

When  equally  Uable  with  common  property 1.    319 

Serrlee  of  affidavit  in  claim  and  delivery,  how  made ill.    190 

Of  attachment,,  how  made ilL    162 

Of  Injunction,  how  made ill.    264 

Of  notices,  how  made iil.  281,286 

By  mail iil.    281 

By  arrest  and  baU Hi.    128 

On  non-residents iil.    282 

Ofnewtrial lU.    668 

Ofappeal Ul.    668,664,771 

Proofof IIL  684,666 

Of  orders iii.    284 

Granting  change  of  place  of  trial ill.     78 

For  commitments  for  contempt .- iii.    837 

Of  summons,  defective,  effect  of UL      24 

Affidavit,  form  of lit      27 

Of  undertaking  on  appeal ill.    677 

Of  writ  of  mandemtu,  how  made « ill.    917 

Serrieea*    Action  for  repayment  of  advances  on 1.    497 

Acceptance  of  OTder,  effect  of L    498 

Sufficient  allegations  in 1.    498 

What  must  be  shown L    498 

Answers,  in  actions  for. '. 11.  799-803 

Ck)unter  claims  in 11.    800 

Denial  of  performance  and  geueial  denial 11.    800 

Violation  of  contract il.    802 

Complaints  on  an  account  for 1.  881-382 

Account  stated,  bars  claim  for  board 1.    881 

Allegation  by  editor  for L    885 

For  services  and  materials 1.    886 

For  tuition  biUs 1.    387 

Author's  services L    886 

What  complaints  should  show i.«  882 

See  COMPLAXNTB,  FOBMS  OF. 

Complaints,  in  actions  for  services,  work  and  labor L  409-612 

At  a  fixed  price,  demand  not  necessary L  409,606 

Sufficiency  of  complaint 1.    601 

When  action  lies 1.    601 

At  a  reasonable  price i.  602,608 

Presumption  of  obligation i.    602 

Promise  implied •. i.    609 

Quemtmn  mentU 1.    603 

On  services  of  wife 1.    603 

Subsequent  promise .*. 1.    603 

See  CoMPZiADiTs,  Fobmb  or. 

Enthre  contract  for,  effect  of L  490, 668 

Bescisfion  of  contract 1.    669 

For  breach  of  contract  to  serve.    See  EnpLoncEirT. 

For  corporation  work 11     696 

Injunction,  when  granted  to  restrain iil.    916 

Interest  of  parent  in  claim  of  minor,  defined L    605 

Jurisdiction  of  state  courts 1.    600 

Ofcontraetor 11.    800 

OfsubsUtute L    601 

Of  wife  before  marriage,  parties  in  action  for 1.    325 

Of  ph^ician,  defense  in  action  for i.    687 

Parties  not  entitled  to  compensation  on  winding  up 1.    843 

Performance  of  conditions L    601 

Must  be  alleged  with  certainty 511 ,  612 

Professional  services 1.    608,  11.    801 

Counsel  fees,  in  action  for 1.    607 

For  thixd  party 1.    608 

Betainer,  not  necessary  to  aver L    608 

Special  contract,  partnerohlp 1.    611 
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Salary  of  derk iL  801 

See  Emplotment. 

Tenant  in  common  may  Bue  for L  3S5 

Sei-OIL    Action  by  assignee  of  cUim  . .  .v ii.  750 

Damages  for  breach  of  same  contract 11.  7H 

Equitable  on  mutnal  demands iL  T6o 

In  ejectment,  improvements ii.  919 

How  pleaded ii.  S^ 

On  Judgments ! 11.  Tj2 

Undertakings ii.  k'<0 

Written  InHtruments il  8D9,  913 

Several  demands  may  be ii.  775 

Settlement.     See  Statem^kt. 

Settlers  upon  Public  JLanda.    Rightsof ii.  296 

Complaints  by IL  236 

Several  CMueea  of  Action.     Accounts L  3^  6i9 

Accotmting  and  refunding L  S9 

Against  sherllf  for  negligence ii.  SO 

Claims  in  two  cajMcities L  £30 

Classes,  contracts  express  or  implied  L  6SD 

Injuiies  to  the  person t  53i 

To  properly i.  533 

Trrapass L  SSS 

To  person  and  property L  539 

Separate  demands  under  one  right i.  633,534 

Common  ctmnts i.  S30 

Money  counts  and  warranty L  Sd3 

Money  had 1.  S33 

Onpromises L  530 

Quantum  mennt i.  533 

Seycral  counts    i.  S34 

Complaint,  in  action  for,  form  of L  3'2S 

Demurrer  to  action,  for  what  must  state IL  615,617 

111  builders'  contracts L  639 

In  sale  and  delivery L  7ir7 

Innegllgenco % iL  154 

In  forcible  entry  and  detainer Ii.  517 

May  be  united  in  one  action i.    9ue,    1.  50 

Separate  statement  essential 1.    300.534.  ii  517 

Erch  cause  must  be  complete 1.  &n 

Separate  subscription  to  corporation  stock 1.  iSH 

Specific  relief 1.  535 

Specific  performance i.  535 

bpecific  pergonal  property i.  5JS 

Realproperty i.  535 

Which  cannot  be  united 1.  311 

Severnl  Deftnaes.    And  counter  claim,  forms  of ii.  771,773 

Commencement  and  conclusion ii.  771 

Demuzrer  and  answer,  form  of IL  761 

Objections,  how  taken IL  770 

Each  defense  must  be  q)eciflc  and  complete IL  773 

Must  be  consiatoit iL  774 

Issues  thereon ii.  773 

May  be  set  forth ii.  7T3 

Against  bailees ii.  ff»$ 

hi  ejectment,  form  of ii.  911.  918 

'Onaccounts ii.  778 

On  judgments ii.  798 

On  written  instruments ii.  n". 

Objections,  how  taken -.  ....  iL  771 

Several  grounds  of  defense iL  683 

Modcsof iL  T78 

What  answer  waives il.  770 

Several  Jndicnkent.    When,  may  be  rendered UL  509 

Several  Oath.     AiBdavit  should  Rhow  parties  were  severally  sworn L  193,  194 

Several  Pleita.    See  Several  Dbfensbs a 

Several  Vertfleation  of  pleadings,  form  of i.  198,  191 

;                                                                   Husband  and  wife L  194 

I                                                                   W^hen  one  may  verify L  1^ 

Severance  teowa  Retilty.    Effect  of,  in  foreclosure  suits ii.  263 

Sewing  MtielklneM.    Exempt  from  execution ill.  7H8 

Slkam.    Answers,  what  are ^ U.  *1 

On  written  instruments ii.  ^18 

I                                  Share  of  Profits.    In  estate  by  tenants  in  common i.  366 

I                                  SluerilL    Action  by,  in  aid  of  attachment L  345 

I                                                      Acts  of  deputy,  how  alleged i.  344.  389 

I                                                      As  party  plaintiff L  98 


INDEX.  CXXIX 

8b«rlir«  VOL.  PAQS 

Ck>mpUf nts  agftinst,  for  ne|(ligeiice i.  847-956 

See  Goifpuoim,  Fobms  of. 

LUbillty  of .  18  ball 1.    859 

InoonverBion IL    190 

Negllgenceof .f 1.    359,  il.    139 

Official  capacity,  how  alleged  In  pleadings i.  846,848 
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Specific  words  must  be  set  out ii.      89 
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Restriction  of  action IL    167 

When  action  will  lie 11.    167 

Slanirliter  House.    Injunction  Igainst  nuisance ill.    236 

Sole  Oi^ntor.    A  conclusion  of  law 1.    182 

Sole  Trader.    Complaints  against  a  married  woman  as 1.  827,328 

Avermentof i.    828 

Facts  to  be  alleged i.    828 
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Special  Pleas*    Effectof.    SeePuEAS ii.  679.834 

Special  proceedings,  enumeration  of 1.  S-10 

See  Appeals,  Abbitbatxom  akd  Award.    Goxfesbioh  or 

JmxnCEKT.      COHTEMPT.      DSPOBTr.      DEPOsmoxi. 

Inspection  of  Docuvekts.   Offer  to  Oompbomise. 
Receivers.     Bdbmissiok.     Temdeb.     Jonsr  I>eb- 

TORS,  JUDOKEKT  DEBTORS. 

Special  Request.    How  alleged,  in  action  f(nr  money  lent L  477 

Specialty.    Delivery  of ,  need  not  be  stated L  C4S 
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Intervention,  in  actions  for ill.  355 

Joinder  of  parties,  inaction 1.  166 
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Parol  agreements ii.    744 

Part  payment,  effect  of U.    744 
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Effect  of  transfer  of 1.  801 

Trustees  of  mining  corporation,  when  not  essoined.  ^ ill.  220 

Stodc    Liability  of  carrier  for  injury  to  llTe  stock 11.  126 
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Natureof 1.  209 

*     Regulated  by  statute 1.  300.301 
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Orders  substituting  parties,  forms  of lit    836,838 

Practice  and  procee^gs ill.  838 

Affidavit  and  notices iii.    339-342 

Order  therein,  conclusive iii.  888 

See  GoKmnTAMCE,  Imtebvxntiom. 

Snflrcpestlon  of  Daatli.    See  OonninTANGE,  SuBSTrrunov U.  714 

Affidavit  for  publication  of 111.  29 

Essentli^  to  obtain  Jurisdiction iii.  31 

Facts  must  be  set  out  in Ui.  31 

Insufficient,  forms  of iii.  32 

Must  be  conclusive lii.  81 

On  infant,  what  muRt  be  shown iii.  32 

Presumed  to  have  been  made iii.  33 

Sufficient  statement  in    iii.  83 

What  it  must  show lii.  31 

Affidavit  of  publication  of lii.  36 

By  printer  or  publisher lii.  86 

Sufficient  statement  In ill.  37 

Presumed  regular,  after  Judgment lit  86 

Affidavit  of  service,  must  be  shown ill.  28 

Bymail iU.    37,  88 

By  person  not  officially  appointed ill.  28 

Defective,  effect  of iii.  28 

Mode,  time  and  place  in ill.  28 

Residence  of  defendant  in iii.  29 

Upon  several  defendants lU.  27 

Whensufficient ill.  29 

Amendment  of iii.  6 

Change  in.  not  admissible ill.  13 

Deposit  in  post  office iii.  14 

Formsof  summons,  in  actions  on  contract UL    14,  2M) 

Injustice's  court ill.  17 

In  foreclosure  suits ill.  23 

Intaxsuits lU.  21 

Under  K.  T.  code ill.  17 

UnderN.T.  code  H  128,129,  180 ill.  18 

In  particular  cases,  in  ejectment lii.  4 

Forcible  entry  and  detainer U.  618 

Foreclosure  of  mortgages 111.    23,  24 

Partition,  to  whom  durected 11.  827 

Issuance  of ,  under  signature  and  seid ill.  2 

Within  one  year iii.  2 

Order  for  publication  of ,  form  of 111.  33 

Insufficiency  of ill.  84 

Power  of  Judge  to  make ill.  86 

What  order  must  direct ill.  36 

What  it  must  state 111.  84 

Betumof  sheriff  on  summons lit  24 

Description  of  land  in  sheriff's  return 111.  26 

Where  one  defendant  was  not  found ill.  26 
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Beq.iiiaite8  of  Bammonfl,  same  of  court HL  S 

Nature  of  action  to  be  epectfled iiL  4 

Parties  to  be  named iiL  S 

Notice  in  on  contracts iii.       5,    U 

In  other  actions iiL  6 

Under  New  York  code IiL  20 

Statementsin iiL  3 

Of  reUef  demanded iiL    lS-90 

Where  application  will  be  made ilL  SO 

Service  of iiL  15 

AdmiSBioo  of,  form  of iti.  98 

Date  and  signature  in iiL  SS 

Must  be  in  writing iii.  » 

Bywhommade iiL  8 

By  publication,  how  made iii.  11 

What  is  sufficient , iii.  U 

Presumed  to  be  regular ill.    9ft,  SB 

Upon  whom,  and  how  made UL       8,  10 

Onclerk iiL  » 

Oorporatlon iiL    9,  SS 

Insane  i>erson  ...^ til.  10 

Minor IiL  9 

Partners ill.  95 

Time  to  appear  after  publication iiL  IS 

Variance  of  f^m  complaint ill.    S18-S19 

Supplemental  Ple«dln|rB.    Affidavit  on  motion  to  lUe iiL    S60,  S61 

Appeal  lies  from  order  allowing iii.  6t4 

Discovery  of  ftmid  may  be  pleaded IiL  3SS 

Eflfectof IiL  SST 

Notice  of  motion  for  leave  to  file iiL  357 

Motion,  when  to  bo  made iii.  SS8 

Objectionto IiL  8» 

Whentoolate IiL  899 

Order  granting  leave  to  file iii.  S61 

To  file  supplemental  answer iiL  S63 

After  reversal ilL  S63 

Evidence  admitted iii.  S6S 

Matter  to  be  embraced  in iii.  362 

New  parties  cannot  be  introdnoed iii.  363 

TiUcacquired lU.  SO 

When  allowed UL  9SS 

WhentobelUed IiL  364 

Sapplementary  Proceedtnizrs.    Are  special L  19 

Appointment  of  receiver  in L  SGO 

Power  of  court  to  punish  for  contempt ilL  SST 

Bee  ExKCunon. 

Supreme  Court.    Organization  of L  93 

Appellate  Jurisdiction  of L    94,  iiL  Oft 

Amount  in  controveray L  35 

Original  Jurisdiction i.  ST 

On  writs,  issuance  of L    94.   98 

Suretjr.    Effect  of  word  added  to  pri/missory  note.  .*?> L  823 

As  plaintiff  in  actions L  94 

Defense  of  on  promissory  note iL  818 

Complaint  sgiinst,  on  contract  for  WDik 1.  413 

Allegation  in  creditora!  suits IL  SM 

For  payment  of  rent L  iSH 

By  surety  against  principal L  49S 

See  CoMSbAUTEs,  Tobmm  of. 

Exception  to UL  879 

,     Notice  of iiL  877 

LiabOityof L    877,  878,  737,  ilL    875,185^194 

Qualification  of  in  arrest  and  ball iii.  U9 

Belation  of ,  in  crediton' suits ii.  867 

Rightsof L    498,883.111.  1» 

Bymortgage iL 

When  they  may  intervene *. itL 

See  Odabamtt,  iMDnaoTT,  Pbihcipai.  axd  Scbbxt. 

Snvprise.    As  ground  for  motion  for  new  trial ilL 

Sitrrender  of  defendant  in  arrest  and  ball Ill,  198 

Certificate  of IiL  138 

Of  franchise  in  dissolution  of  association iL  387 

Of  corporate  powen L  999 

Of  promises  in  use  and  occupation i.  518 

Of  ticket,  refusal,  sutjeots  passenger  to  removal Ii.  188 

Of  office  property,  tn  usurpation  of  office IL 

StarT«jr«    Notice  of  motion  to  allow  entry  and  surrey  on  land IIL 
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SnrWvinff  Partii«r«    Complaint,  In  action  by 1.    342 

^XiabiUties  of J-    J*3 

PromiBe,  bow  stated J-    343 

Right  of «•    »" 

T 

Taklnsr*    Meana  an  unlawful  taking 1.    IM 

Taking  Deposltlona.    See  Depomittons. 

Taxes  and  TaxAtlom.    Answer  in  actiona  for iiL    9fi5 

Verification  of 11.    590 

Aseessment  for  taxes,  effect  of ii.    660 

Authentication  of ii.    670 

Description  in il.    673 

Dollar  mark • ii.    674 

Kind  and  quality il.    676 

Noticeof il.    680 

Place  for,  of  foreign  corporation 11.    675 

Unauthorized  alterations  in 11.    689 

Value 11.    590 

Valuation  for  revenue  purposes IL    560 

Assessor's  dutiea,  to  assess  property 11.    670 

Auditor,  duties  of 11.    570 

Board  of  equalization,  presumption  of  law 11.  670,  676 

Capitation  tax,  nature  of » 11.    571 

Passengers  leaving  state 11.    681 

Complaints,  in  actions  on  taxes 11.  564-593 

Description  of  land  in il.    674 

liovy  and  assessment,  averments  of.  .• 11.  677,  688 

Notice,  publication  of 11.    680 

Practice,  complaint  amended 11.    683 

What  should  be  averred 11.  672,676 

Remission  by  board  of  supervisors    11.    685 

See  GoMPLAXNTS,  Fobhs  of. 

County  tax,  by  whom  levied ii.    578 

Default,  when  tax.payer  is  in *il.    678 

Delinquent  taxes,  burden  of  proof ii.    671 

Domicile  of  tax-payer ii.    574 

For  expense  of  street  assessment ii.    661 

Demand  for  sworn  statement,  not  Indispensable ii.    678 

Injunction  will  not  lie  to  restrain  collection  of ill.    246 

When  it  will  and  will  not  lie ill.    247 

Intervention  of  county  in  tax  suits ill.    .365 

Jurisdiction,  in  actions  at  law 1.    38,  ii.    676 

Inequity i.      84 

Law  of  tax  Buitii 11.    677 

Lenity  of  tax,  how  tried U.    689 

Lien  of  Judgment 11.    677 

Miner's  license,  who  liable  for ii.    678 

Moral  obligation 11.    579 

Parties U.  681.887 

Property  liable  to  taxation,  capital  of  bank  ii.    671 

Chose  in  action il.    671 

Claim  and  pumeBston  to  land ! 11.    671 

Claim.deflned il.    671 

Possessory  right ii.    682 

Debt,  defined ii.    673 

Earnings  of  railroad  companies 11.    684 

Easements ii.    674 

Flume ii.    675 

Orowing  crops ii.    676 

House  on  boundary  line ii.    675 

Improvements  on  public  lands 11.    576 

Judgments ii.    676 

Land  segregated U.    677 

Lands  sold  by  CJnited  Btltes Ii.    677 

MiUproperty II.    678 

Mining  interests ii.    578 

Bighttomiue il.    586 

Money  at  interest il.    678 

^^'heretaxed ii.    578 

Money  in  county  treasurer's  hands 11.    579 

Money  on  deposit ii.    679 

Mortgage H.    679 

National  banks  and  bank  notes 11.    680 

Pononal  property U.    681 
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Of  deoeaaed,  where  taxable tt.   561 

SiUiaof IL    9» 

Promlaaory  Dotea ii.    6B3 

Prooeedaof  mi2M8 iL    6M 

Beal  eatate it    585 

Property  in  lands,  bow  conatmed ii. 

Spanlab  grant ii. 

Stotebonds iL    581 

Property  not  liable  to  taxation,  property  of  guardian iL    5M 

Rolling  stock  of  railroad  companiea iL    586 

Trust  property iL    585 

United  Btetea  stock IL    587 

United  States  laiid iL    sm 

Remedy  at  law  and  in  equity IL    9K 

Berenue  jaw,  construction  of ii.    571 

Carrien  liable  on  gold  dust iL    571 

Lawoflf67 iL    56i 

Legialatiye  restiictiana iL    577 

On  impost  duties ii.   575 

Strict  compliance  must  be  shown IL    67T 

Local  laws,  effect  of ii.   578 

Power  of  le^sialature ii.    sn 

Sale  by  sheriif. ii.    585 

State  taxes  need  not  be  leyied  by  county  oommlaaionen ii.    587 

Submission  to  illegal  taxation,  effect  of iL   587 

Summons,  in  action  for iiL  '11 

Taxation  and  tax,  defined Ii. 

Tax  sale,  injunction iL 

VaUdityof  tax iL 

Of  personal  property iL 

Of  real  property iL 

When  action  of  debt  will  not  lie  for IL 

Taxes  are  not  debts iL    6B1 

Not  founded  on  oontrmct U.    581 

Where  payable.. ii.    568 

Tax  Sale.    Injimctionof 11.   456 

Tax  Title.    Defense  of  in  action  for  foreclosure tL  263,935 

Cannot  be  acquired  by  party  who  daims  the  land 11.  9S,588 

Tax  Warrant.    What  it  may  diiect ii.    5tt 

Tele^mph  Mesaaflfea.    liabilities  under  statute L    461 

Tennnt  may  interplead  In  spcciOc  performance iL    4«S 

See  Landlobd  amd  Tkramt,  Fobciblb  Bum  axd 
Dktainsb. 

Temtnts  In  Common.    AsplalntUIis L    94-86 

In  actions  for  treapHfls iL  173,175 

For  oonTeraion U.    196 

As  defendants i.   114 

Complaint  by  association  of L    984 

Claim  for  services  by i. 

Claim  for  share  of  profits  of  estate L 

Damagein  ejectment iL 

May  maintain  actions 1. 

For  partition iiL 

For  an  accounting  and  dissolution  itt. 

Possession  of  land  by iL 

Property  of ,  how  attached UL    135 

Right  to  i>ossession  of  estate L    964 

When  one  may  sue L    965 

When  not  essential i.    995 

TaiBd^r.    Afflzmatlve  plea,  form  of IL    TI6 

Eflfectof IL    T4C 

Allegation  of ,  when  necessary L    996 

Definition  of,  on  sale  and  deUvery L    096,707,709,  IL    SIS 

On  written  instruments ii.    816 

ElTectof L    934,    iiL  SH 

In  actions  for  specific  performance,  how  alleged IL  485,496 

In  actioDH  for  foreclosure  of  mortg>8e ill-    963 

Need  not  be  alleged iiL    971 

Issue,  how  joined t^ iL    747 

Legal  tender iL    747 

Of  fare  in  violation  of  rights  by  carrier iiL    10« 

Praoticeon , iii.    876 

Yalid  tender,  what  constitutes Ii.    747,  iii.    870 

Tastimony.    Proceedings  to  perpetuate^  axe  ^lecial L     10 

See  DxposmoHs,  Btidxvcb,  Ixspxcnov,  Wcnnas. 

TImbor.    Cutting  uid  destroying.    See  Ixjitnctiom. 

Tina**    As  the  easenee  of  the  connaot iL 
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AllegBtlon  of  in  ploM  of  abatement 11.  760 

IntaxBulta  11.  688 

And  terms  of  redemption  Ui.  794 

Oompntatlon  of  in  serrioe  of  papers 111.  377 

Effect  of  delay  In  speciflc  performance  U.  48C 

Extension  of  for  filing  notice  of,  on  new  trial ill.  667 

In  performance  of  street  contract 11.  5f2 

To  surrender  in  arrest lU.    190-181 

For  settlement  of  statement  on  appeal 111.  696 

In  actions  on  acconnts 1.  883 

On  bills  of  exchange 11.  676 

On  breach  of  promise  of  marriage 1.  676 

On  promissory  notes 11.  808 

On  sale  and  dellyery 1.  008 

In  actions  for  fraud U.  428 

Must  be  alleged  in  divoroe 11.  406 

Notice  of  in  transfer  of  cauae  ill.  80 

Ofassessment  L  2S0 

Of  existence  of  corx>oration  debt  11  800 

Of  payment  extended  must  be  specially  pleaded  11.  733 

Of  service  of  notices  of  motion Ui.  386 

Statement  of  in  aenrloe  of  summons ill.    66.31 

To  file  counter  afBdavit  on  change  of  venue iU.  72 

To  file  exceptions  to  findings 111.  602 

When  material,  must  be  alleged  with  certainty  1.  162 

Of  new  promise  i.  406 

When  not  material 1.231 

Whenabar  in  speciflc.  performance 11. '  483 

Within  which  io  answer  111.  48 

Toappeal    111.    649,767 

Title.    Acquired  by  sale  under  execution ill.  792 

Oharacterof UL  792 

Acquired  paidenfe  2i(f,  relief  granted ill.  383 

Set  up  in  supplemental  pleading Hi.  368 

Clouds  on,  what  constitutes 11.    683    Hi.  333 

Color  of  ,  defined it  212 

Defense  of  in  actions  of  eijectment lU.  928 

Denial  of  in  answer  11.  906 

Does  not  pass  to  chattel  In  case  of  fraudulent  purchase ii.  489 

In  defendant  as  a  defense  in  ejectment 11.  910 

In  ejectment,  what  required U.    230-331,386-386,246 

In  trespass,  what  required 11.  886 

Instructions  to  Jury  on  title  to  property ill.  tf  S 

In  third  person  as  a  defense  in  action  against  bailees 11.    878,881,001 

May  be  conveyed  in  any  name  by  true  owner 1.  718 

Need  not  be  alleged  in  diversion  of  water ill.  808 

In  use  and  occupation  '. L  624 

Reference  ordered  to  examine lit  481 

Sources  of  need  not  be  alleged  in  partitiou  ill.  828 

In  actions  to  quiet  title lil.  340 

In  actions  for  waste lil.  349 

Terminated,  as  a  defense iL    239,911 

In  forcible  entry  and  detainer ill.  066 

Tax  title  in  ejectment 11.  909 

Title  of  cause  Is  no  part  of  a  plea 11.  776 

Analysis  of 1.    109,  174 

In  actions  by  or  against  corporations i.  173 

In  actions  by  or  against  officers 1.  174 

Si^fflolencyof Hi.  283 

Where  some  of  the  parties  are  unknown 1.  772 

To  manufactured  property 1.  708 

To  money,  a  legal  conclusion 1.  132 

To  public  office,  averred  in  usurpation 11.  602 

To  property  in  street  assessment it  603 

What  may  be  enforced  in  specific  perf&rmanoe 11.  487 

See  Ejsotmbmt,  T^kkcuOsvur,  PiUBimoif ,  QuiErnvo  Title, 
Slandbb  of  Tttlx,  Trespass. 

Titles.    To  be  avoided  in  complaint 1.    17 

Torts.    Actions  for,  may  be  referred ill.  481 

Cannot  be  Joined  with  contract i.  215 

Counterclaim  sounding  in,  cannot  be  relied  on 11.  768 

For  personal  torts,  arrest  and  ball  will  not  lie Hi.  108 

Jurisdiction  inactionsfor « 1.  31 

No  action  win  He  against  r^resentative  of  wrong  doer L  316 

nUtit,  a  question  of  fact Hi.  896 

Kestralnt  of,  see  iNJUHCiioir. 

Harks.    Complaint  in  action  to  restrain  uae  of U.  460 
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Trade  Ji*rlcs.  rau, 

Allegation  in  case  of  a  perl()dical  pnbUcation U.    466 

Common  law  rule IL    4M 

Imitation  of  label iL    4186 

Manufacturer  protected IL    467 

Name,u8eof U.    467,  468 

Origin,  not  quality,  to  govern ii.    467 

Owner  of  yessel  protected ii.    467 

Picture  may  be  a  trade  mark ilL    KO 

Prior  use  of  words iL    468 

Statement  in  motion  for  injunction Ui.    350-151 

atatuterulea iL    468 

When  action  will  and  will  not  lie iL    465 

See  Injunction. 

Tranafbr,    Abatement  of  action  by iL    913 

•  Of  assets,  injunction  against ilL    SS3 

Of  stock,  how  made L    901 

Of  promissory  notes  of  corporation i.    614 

See  Promusobt  Notes. 

Transfer  of  Cause,    Amount  in  oontroTcrsy UL    81,85 

By  United  States  officers IIL      W 

By  county  court iiL    770 

Corporation,  citizenship  of iii.      fc6 

Injunction,  effect  of,  removal  on iii.      M 

Intaxsuits iU.    966 

On  the  ground  of  alienage   iJi.      83 

On  the  ground  of  citizenship ^ iii.      85 

Order  to  show  cause,  form  of iiL      93 

Order  for  removal  to  United  States  court iiL      93 

Petition  for  removal t iiL      87 

Appearance,  what  constitutes ill.      68 

Choseinaction iiL      89 

Signature  and  verification  of iii.      8B 

ifafufanutf  will  not  issue    iii.      95 

Notice  of  motion  for  transfer,  form  of iiL      99 

Plaintiff  may  oppose  motion iii.      91 

Stay  of  proceedings iiL      91 

Undertakingfor  transfer  of  cause..: iii.     89 

Amountofbond ilL      90 

Essentials  of  bond iiL      90 

Justification iii.      90 

Notice  of  offer,  indorsed  on  bond iiL      91 

Offer  and  service  of iiL      81 

Surety  must  be  approved iiL      95 

What  causes  may  be  rcm^)ved iii.     79 

Where  cause  will  be  removed iiL      94 

When  cause  will  not  be  removed ilL      9i 

Transfer  of  interest.     Cause  may  be  continued  on UL    334 

TrHiiafer  of  Motion.    Hearing  upon  return  day iii.    SB 

Treasurer.     Allegation  on  official  bond  of i.    746,751 

See  Public  Offickbs. 

Trespaas*    Agreement  to  indemnify,  when  void  1.    6*9 

Action  against  sheriff  for L    753 

Answers  in  actions  for  iL    886-807 

Denial  of  damage ii.    667 

Ofownership iL    888 

Of  possession ii.    8B8 

Essential  avcnnents ii.    892 

Easement ii.    880 

Facts  must  be  set  up iL    893 

I  Fences  defective  ii.    8^ 

Forfeiture ii.    863 

I  Oeneralissue tt.    887,  8b'i 

I  Insufficient  defense ii.    887 

On  possession iL    888 

License iL    890 

i  *  Bywarrant ii.    897 

Offlcialduty ii.    (93 

Pleaoftitle  U.    887»    ii.    im 

On  mineral  land iL    8S0 

What  must  be  shown iL    899.8^ 

Assignee  of  claim  for  damages  for,  may  sue 1.     64 

Action,  transitory  and  local IL    ISl 

Abatementof iL    16B 

Action  lies  for  cutting  and  converting  timber iL    ITS,  191 

Demand,  when  essential iL   Iff 

A  question  of  fact ilL    flO 

Damages,  exemplary  and  vindictivB  IL    MIL  IIV 
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Distinction  between  nuiBanoe  and Hi.    293 

Ditch  nmning  through  Imnd it    170 

Complaints,  in  actions  for ;..    IL    168-182 

Actual  possession  must  bo  diown 11.    176 

Allegation  of,  by  co-trespassers 11.    169 

Averment  of  special  damage 11.    180 

Designation  of  land  11.    170 

Entry  without  force 11.    170 

Essential  facU 11.    170 

Forcible  and  unlawful 11.    171,173 

Ouster  not  necessary 11.    172 

Possession  and  right  of  possession 11.    172 

With  force  and  arms  entered  U.    174 

Equitable  reUef 11.    170 

Findingsof  Jury  conclusive  on  title 111.    482 

lAjunction,  in  actions  of 11.    176,488,    111.    248 

In  actions,  for  herding  sheep 11.    178 

For  tearing  down  gate U.    173 

For  turning  out  cattle ii.    173 

Joinder  of  causes 1.    636,    11.    171 

Jurisdiction,  in  actions  for 1.    34.    U.    171 

LaMrful  fences,  what  are • 11.    179 

Mining  chilms 11.    172 

Parties  defendant  1.    116 

Agent  of  trespasser iL    168 

Foreign  miners 11.    171 

Jolnderof It    171,181 

Occupants  of  public  lands IL    177 

Party  wall 11.    172 

Totheperson 11.    182,861 

Value  of  property  and  damages  cUdmed  In 11.    631 

Who  may  maintain  action  IL    173,177 

Assignee  in  trust 11.    168 

Estate  in  possession,  reversion  or  remainder,  entitles  party  ....    U.    170 

Executors il .    176 

Prior  possession  of  public  lands 11.    177 

Tenants  in  common 11.    173,176 

When  action  can  bo  maintained ii.    174 

Trlml*    Amendment  after,  when  allowed 111.    304 

Calendar,  duties  of  clerk iH.    407 

Conduct  of HI.    406,  482 

See  dismissal  of  the  Jary UL    468 

Continuance,  in  discretion  of  court.    See  OovmruAXfCR. 

On  death  of  parties U.    711-714 

Dismissal  of  action  before ill.    180 

Exceptions  must  be  taken  at '.  ill.    614 

See  EzoBPTiOMS. 
Issues,  how  made  up.    See  Issues. 
Place  of.    See  Fu^ck  of  Tbial. 

TriRl  by  the  Coart.    In  equity  cases ill.    416 

Waiver  of  trial  by  jury Hi.    416 

Findings,  when  to  be  filed UL    418 

Amendment  of Hi.    419 

Matter  of  record  IIL    419 

SeeFncBXKOs. 

Trial  bjr  Jury.    Either  partv  may  bring  issues  to  trial ill.    438 

Argument  of  counsel 111.    462 

Evidence  adduced.    See  DsposmoKS  EvmsNOS. 

Witnesses,  examination  of.    See  Witmxss. 
Formation  of  jury.    See  Jcsob,  Jubt. 

In  pMrtlcular  cases,  claim  and  deUveiy Hi.    446 

Divorce IH.    444 

Ejectment,  action  of. Hi.    444 

Forcible  entry  and  deti&ner,  action  for Hi.    444 

Foreclosure  of  mortgage llL    446 

Insurance HL    446 

Slander UL    446 

Instructions  of  the  court.    See  Instbctions. 

Trial  by  Referees.    Ordered  upon  agreement Hi.    473 

Consent  of  parties Itt.    473 

When  will  be  ordered HL    474 

Findings  of  referee.    See  Findings. 

See  RSFEBBNCS,  Rktzbex. 
See  Continuance. 

Triple  Damaires.    In  action  for  forcible  entry  and  detainer iL    618 

For  waste H.    849 

FortrespasB U.    176 
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Troirwr,    Bee  OoayjamoHs 

Tract.    Alegal  conehisioB ;...; L 

Action  to  enforce iL    374 

Oomplatnt,  in  action  to  enforce IL    S74 

Bj  asBlgnoe^  f or 'wif e  of  inflmred L    4SS 

Biiforcement  of,  agadnrt  attorney ii.    361 

Express  trusts i.    393 

Note  held  in,  demurrer  to  Action IL    618 

Notice  of i.    360 

Purtner  «8  trustee iL    311 

Property  held  in IL    S7S 

Stotetrust iL    SW 

TnMte«s.    AspUintiilb L    78^93,97 

As  defendants L    115 

Assignees,  for  benefit  of  creditors  as i.    383 

Averment  of  official  character  of 1.  360,390 

Averment  of  agency  of i.    300 

Appointment  of f.  300 

Complaints,  in  actions  by L 

Actions  against L 

Of  dissolyed  corporation L 

Ne^ectof  duty  of i. 

Of  express  trust....: i. 

Personal  liability  of L    900.393.033 

Partner  as 11.    375 

Power  of .-. L 

Should  sue  in  corporate  name ^ L 

Surrender  by L 

Vendor  and  yendees  as,  in  specific  perfimnanoe IL    4St 

Who  are U.    360 

Trust  De«da.    Howmade L    361 

Troat  Fond.    Actionon i.    361,  U>    034 

Liableto  attachment iiL    1T9 

Truust  Property.    Injunction  to  prevent  disposition  of iii. 

Trntli  of  Publication.    Defense  of,  in  actione  for  Ubel  and  dander,  plea  of . . .  IL 

How  pleaded ii. 

•        Insufficient  defense iL 

Mitigating  ciicnmstances ' ..  IL 


Umpire.    Appointment  of L 

Form  of  complaint,  on  award  of L 

When  matter  in  dispute  is  submitted  to IIL 

UBantlftonaed  Act  of  Asent.    When  notified  by  principal iL 

Unantliorlxecl  Olianii^  m  assessment  roll tL 

Unantliorlxed  Sale.    Demand  and  tender  unnecessary  before  action L  476 

Undemalnlnf  Ijand.    Injunction  for iii.  3tt 

Under  SeaL    When  necessary  to  aOege IL  543 

Undertake  to  Dellxer.    A  conclusion  of  law L  ISS 

Who  exempt  from  making  undertaking  in  appeal ilL  019 

Undertaldnir  for  Appearance IIL  134 

Undertaldnflfs*    A  penal  bond,  action  on iL  019 

Attachment,  action  on IL  033 

Action  to  recover  penalty  on L  0 

Action  brought  by  real  party  In  interest L  101 

Amendment  to,  irtien  aUowed IfL  073 

Amount  specified  in Hi.  OTl 

Approval  of  by  Justice ill.  773 

Consideration  (^ 111.  071 

Dutyofderk....  ill.    313,071 

Deposit  In  court,  equivolent  to iU.  073 

Delivery,  Trtiat  is  proof  of . .  ^ • iii.  673 

Effect  of,  filing  of,  in  application  for  in  injunction ilL  313 

Effect  to  stay  execution  in  Justice's  court ill.  773 

Tiling  undertaking ilL  073 

Filing  new  undertoUng % iii.  OTS 

Judgmenton L  499 

Justification  of  sureties iiL  075 

Affldavltof Iii.  075 

In  Justice's  court iiL  T73 

Uabillty  of  sureties ' ilL    675-076 

Money  Judgment ■ itL  676 

Notice  of  exception  to  sureties,  form  of UL  917 

SeeNoTXCBS. 

Objections  to IiL  773 

Penalty  of  measure  of  liability ftt.  169 
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IJaAertelUnijfs.  tol.  paob 

ProoeedingB  on  are  aefclooB L  5 

PftrtlMplaixitiffin i.  101 

Defezulantin i.  741 

Ctomplaint,  in  action  on. i.  72^ 

Remedy  in  defectiye  undertaking ill.  677 

Rights  of  sureties  in iii.  189 

Suiton iU.  169 

Service  of  copy  of iii.  677 

Setting  aside  undertaJdng iii.  677 

Stampon iii.  677 

When  undertaking  in  attachment,  Yold iii.  148 

When  required  in  attachment iii.  147 

When  action  lies  on  undertaking  on  attachment iii.  148 

When  must  be  given  for  iz^unctlon iii.  212 

When  will  effect  a  stay iii.  678 

UndertaklnflTS  Forms  o£    In  actions,  on  appeal  for  costs  and  damages  ^ ill  667 

Staying  execution iii.    667-773 

Sufflcienoyof iii.  678 

In  ejectment iii.  669 

In  Justice's  court iii.  773 

Costs  must  be  included ill.  672 

Exception  to  sureties ill.  672 

Justification  of ill.    676-773 

Liabillt'yof ill.  676 

Formof IIL    673-674 

Sufficiency  of , ill.  674 

Who  exempt  Arom  giving Hi.  678 

Arrestandbail,  on  arrest  and  bail... liL  111 

Of  defendant,  in  arrest  and  bail ill.  124 

Essential \ ill.  112 

Justification  and  qualification  of  sureties llL    112, 126 

Sufficient  sureties Iii.  112 

Whomustjoin liL  113 

State  exempt  from  giving lit  113 

Attachment,  on  attachment Hi.  146 

Bond  of  indemnity  to  sherlir iU.  168 

Character  of  instrument iii.  164 

Onreleaseof ill.  165 

To  be  given  to  sheriff ill,  167 

Bond  to  be  given Hi.  168 

Joint  and  several lil.  147 

Liability  of  sureties HL  16S 

Measure  of  damages Hi.  16 

Sureties,  rights  of.... Hi.  169 

To  whom  payable Hi.  147 

*                                     Undertaking  required ,  ..  IH.  147- 

When  action  Ues  on IH.    148,169 

Whenvoid m.  148 

Claim  and  delivery,  on  claim  and  deUvery HL    188,190 

Dutyofsheriff Hi.  190 

Service  and  flUng  of HL  190 

Sufficiencyof in.  188 

Exception  to  sufficiency Hi.  191 

Kotice  of  exception  to  undertaking,  form  of Hi.  I9i 

Justification  of  sureties Hi.  191 

For  a  return  of  Tpenonal  property  to  defendant iH.  192 

Approval  of  sherilt  form  of Hi.  193 

Towhomgiven iH.  193 

Justification  of  sureties  on Hi.  194 

Form  of  notice  of iH.  194 

Return  of  property iH.  198 

Sureties,  liability  of Hi.  194 

Qualification  of IH.  195 

Sheriff,  liabUity  of HI.  196 

Of  indemnity  to  sheriff,  on  claim  of  third  person iH.  198 

Form  of  notice  to  plaintiff Hi,  197 

Execution  of  indemnity  to  sheriff IH.  787 

Proceedings  thereon Hi.  788 

Injunction,  on  injunction Hi.  211 

Effectofflling HI.    ^12,  256 

Mustbegiven IH.    211,212 

Proper  form  of Hi.  213 

United  States.    As  party  plaintiff 1.  101 

i^and  of  not  liable  for  assessmeni H.  689 

May  consent  to  be  sued  in  state  court i.  2I 

Courts,  jurisdiction  of , H.  761 

Viilted  States  Officers.    Jurisdiction  of  state  courts  over l.  31 
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UiHnst  II«Au«].    A  ooaclnsion  of  l»w  i.    132 

Unluio-vm  Parties.    May  be  de«ignated  by  flctitloaB  luunes L    173 

Unlainrfvl  Alleipttlon  of  unlawfal  act iL    ITS 

Ultlmwfal  Detention.    What  constitutes , iL    5M 

Unlairfkil  Entry.     Is  a  peaoeable  entry  made  in  bad  faith iL    SM 

Vnlanvfol  Bntry  and  Detainer  ii.    £06-534 

See  FoBCZBLB  Ektst  and  Detaimeh. 

Unllqoldated  Clalni  for  Dantacpes.    Not  subject  to  set  off i.    768 

Unnecessary  Purtjr  Defendant.    Demurrer  lies  for i.    6S6 

Unreasonable  Delay.    In  presentment  of  check ii.    611 

What  constitutes  a  question  of  fact UL    408 

Upon  Information  and  Belief:    Form  of  denisl  in  answer iL    eM 

Use  and  Oeenpatlon.    Allegation  by  heir  of  reversioner 1.    519 

AUe^ion  of  assignment L    518 

Allegations  for  lodging L    524 

Assignments  in  such  actions i.    519 

Howalleged L    51T 

Oomplaints  in  actions  for,  forms  of L    511t-53T 

Designation  of  premises  by  reference  to  them i.    514 

Facts  set  forth L    514 

Forfeiture,  tenant's  own  acts  do  not  create  in  his  fsTor L    514 

Hired,  implies  request L    5t5 

Implied  demise  as  to  i.    539-^ 

Need  not  be  set  forth i. 

ImproTejnents,  when  set  off  against  damages L 

In&btedness,  ayerment  asto r i 

Interest,  when  it  may  be  reooyered i.   S23 

Liability  of  assignee  and  assignor L    51T 

Of  tenant  for  payment i.   515 

Non-payment,  averment  of 1.   517 

No  action  when  poBsesslon  is  tortious L    533 

Occupancy  actual L    513 

Of  property  belonging  to  an  estate  held  by  administrator L    90T 

Parties  to  actions  for L    525 

Permission  must  be  shown L    533 

Possession,  when  adverse i.    S8S 

Bequest  and  permission,  allegation  as  to L    521 

Separate  demand  for  rent  accruing  before  and  after  decease i.    533 

Surrender  of  premises,  duty  of  tenant L    616 

Term  of  lease  for L    515 

Terms,  how  stated  in  complaint  I.    539 

TenantatwUl  L    8H 

Title  need  not  be  averred •. 1.    534 

Waiver  of  forfeiture L    516 

Use  of  Money.    Bybailee IL    113 

Use  of  Water.     Action  to  try  right  to  liL  «553 

Usnal  Covenants , llL    4A 

UsBrpation  of  OMee.    Action  for  in  general ii.    49T 

Appointment  to  office,  to  iUl  vacancy iL    4Sft 

Arkansasrule  ii.    498 

Arrested,  in  what  cases  may  be IL    S05 

Averment  in  certain  cases  *..    iL    498 

Damages,  when  allowed tL    498 

Duly  and  legally  hold  election  iL    4K 

Essential  averments  in IL    4^ 

Form  of  complaint  against  elective  officer iL    tf6 

Form  of  complaint  against  appointed  officer iL    5M 

Form  of  complaint  diHsolve  a  corporation ii.    5D5 

Holding  office,  what  constitutes U.    4S8 

Holding  two  offices,  constitutional  provision  as  to IL    498 

niinois,  rule  in U.    499 

Intruder,  who  i« • tL    499 

liOulsianB,  rule  in it.    i99 

Massachusetts,  rule  in IL    499 

Michigan,  rule  as  to iL    500 

Missouri,  rule  as  to ii.    500 

New  York,  rule  as  to iL    St* 

North  Carolina,  rale  as  to iL    501 

Ohio,  rule  as  to U.    31 

Parties  In  such  casea iL    Stl 

Pennsylvania,  rule  as  to iL    501 

Pleadings,  rule  of  in  such  cases ii.    605 

PosseKHion  without  legal  authority IL    5GS 

Sulaiy  of  office  in ...    ii.    509 

Surrender  of  office,  property  in iL    503 

Title  to  office,  pleading  it iL    5^ 

United  BtatSB  territoriea,  writ  of  9110  warmilo  in iL 
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Unneceflsar}'  i^yexments  in  motions  for il.  603 

Vacancy  in  office,  defined ii.  603  . 

When  action  for  llQB    ii.  603 

Who  may  grant  a  'writ  U.  603 

Wisconsin,  role  in ii.  603 

Bee  PuBUO  Oiticebs,  Quo  WABBAmo. 

Uanry.    Asadefenae • ii.  824 

V 

Vaoatinff  Judipnent.     An  appeal  lies  from ill.    648 

When  order  will  be  vacated  in  arrest  and  bail ill.    121 

Vacating  Order  of  appointment  of  receiver i.    365 

Of  award  of  arbitrators ^ i.    392 

Of  arrest  and  bail    ill.    121 

Valid  A'ward.     Of  arbitrators i.    392 

Validity.    A  conclusion  of  law i.    132 

In  actions  against  public  officers    1.    366 

Of  street  asaessmeut,  what  renders  it ii.    662 

Of  tax,  rests  upon  the  assessment...  11.    6^9 

Of  tax,  on  personal  property  assessed  in  bulk 11.    689 

Of  tax,  on  real  property ii.    6  90 

ValldSale.    What  constitutes,  of  chattels 1.    696 

Valao.    Allegationof i.    408 

Assessment  of  property  must  give ii.    690 

In  actions  in  the  nature  of  trover ii.    901 

When  not  averred,  can  not  be  proven    ii.    231 

Value  of  Note.    It  may  be  stated  to  be  of  gaeat  value Ii.    198 

Value  of  tlie  Property  must  be  averred i.    738 

In  what  cases  need  not  be  averred 11.    193 

Value  Received.    Eflfect  of  in  promissory  note 1.    687 

Varlanoe.    Astodate i.    6^1 

Between  pleadings  and  proof,  effect  of i.    166 

Between  written  and  true  agreement ii.    495 

In  pleadings,  effect  of i.    164 

Of  afUdavit.  in  arrest  and  bail ill.    109 

What  effects  a  substantial  right i.    164 

What  constitutes Ui.    819 

Variation  of  Tern&s  of  written  contract J.  644^  630 

V«»hlcles.    Must  be  road  worthy 11.    130 

Vendor.    Rlghtsof 1.    719 

Of  land,  action  to  rescind  sale  by 11.    232 

Bescisslon  of  contract  by 1.    711 

Vendor  und  Vendee  as  trustees '11.    487 

On  express  promises i.    398 

Vendor**  Uen.    Answer  in  action  to  enforce 11.    935 

Failure  of  performance 11.    284 

Complaints,  in  action  to  foreclose 11.  282-283 

Execution,  issuance  of,  need  not  be  alleged ii.    284 

General  averment  of  mortgage 11.    286 

Lien,  as  a  charge ii.    284 

Notes,  not  a  security,  so  as  to  defeat ii.    285 

Purchase  money  is  a  lien 11.    285 

Attachment  lies  notwithstanding  lien  ill.  142,  229 

Mortgage  security  supersedes  lien: ii.    285 

Waiveroflien 11.    286 

Bights  of,  when  enforced 11.    285 

Venues.    Essential  in  affidavit 1.    185 

Howlald 1.    172 

In  actions  to  recover  forfeiture 1.    401 

See  Pijkcs  or  Tbial. 

Verdict.    Against  weight  of  evidence iii.    757 

See  Nxw  Tbial. 

Amendment  of iii.    464 

BystlpulaUon iii.    471 

Chance  verdict  will  be  set  aside iii.    466 

Character  and  form  of,  and  confined  to  facts  put  Id  issue ill.    465 

Conclusiveness  of ill.    466 

Court  may  direct  a  verdict ill.    467 

Declaring  the  verdict,  how  done ill.    472 

Entry  of  verdict iii.    467 

Errors  cured  by iii .    467 

Error  in  direction  of iii.    614 

Effect  of,  on  trial  of  rights  of  property til.    785 

Form  of iii.    464 

General  verdict ; Ul.    468 

How  authenticated 9. iU.    469 
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Verdlcti  vol.  pabs 

Impeachment  of  verdict ilL 

Infomud.  and  when  imfficient UL 

In  particular  caaeit,  to  abate  nuisance ii. 

Claim  and  delivery,  value  found ill.    4M 

Forcible  entry  and  detainer liL    468 

Mining  claims,  recovery  of iii.    489 

Joint  verdict,  when  conclusive iii.    4fi9 

Judgment  on,  form  of iii.    S44 

Proceedings  after  verdict ill.    472 

Setting  aside,  when  and  how ilL    470 

Special,  what  is iii.    470 

Special,  must  find  facts  specially iii.    471 

VeriflcAtioti.    Answer  must  be  verified,  when i.    188 

Jurat  to  answer  is  isufficient i.    190 

When  defendant  excused  ftrom  verifying  answer i.    189 

Time  allowed  for  verification  of L    191 

By  agent  of  absent  corporation,  form  of L    199 

Any  officer  may  verify I.    277 

By  sole  plaintiff  or  sole  defendant,  form  of i.    l&S 

By  guardian  of  infant I.    19B 

By  husband  and  wife i.    194 

By  officer  of  corporation,  form  of i.    19S 

Managing  agent i.    196 

By  one  of  several  plaintilft  or  defendants,  form  of i.    IM 

By  two  parties  severally,  form  of i.    194 

When  one  may  veri^ * i.    194 

Oomplaint  must  be  verified,  in  actions  for  an  injunction i.    188 

By  attorney  or  agent  on  written  fiistrument,  form  of i.    196, 197 

AlMiencQ  of  principal i.    198 

Agency  must  be  diflciosed i.    197 

Before  whom t.    190 

Efliectofon L    191 

Ofwantof L    191 

Grounds  of  ^Ucf  must  be  stated L    1S6 

Nature  of  agency  disclosed 1.    197 

Notes  in  possession,  sufficient  averment  of  agency i.    197 

Must  be  Bubscrlbed L    191 

Not  a  part  of  a  pleading 1.    199 

Of  complaint  for  injunction IL    467 

Of  answers  in  tax  suit« ii.    £90 

When  necessary ii.    609 

Ingeueral IL    669 

When  action  brought  on  a  written  instrument ft.    819 

When  not  a»nullity iiL    383 

Of  petition,  may  be  by  agent  or  attorney Hi.     89 

Formof L    199 

On  information  or  belief ,  form  of L    19S 

Belief,  meaning  of i.    193 

Statements,  how  made  I.    199,193 

Pleadings,  howverificd i.    189 

State  need  not  verify 1.    169 

When  defective L    179 

Want  of ,  in  answer,  what  it  admits i.    161 

When  essential  to  plea  in  abatement iL    703 

VeueL    Complaint  for  seizing -v, , L    SS6 

Vleloiu  Habits.    When  averment  not  necessary IL    157 

Vlcioiu  Hone.    When  owner  liable  for  kick  of IL      95 

Violmtlon  of  Contraet.    In  what  cases  for  may  be  maintained ii.    809 

Yiplittlon  of  Personal  Riffhts.    Complaint  tat  refusing  plalntilfis  vote U.      96 

Facts  must  be  alleged ii.      99 

Malice  need  not  be  alleged il.      99 

Oomplaint  for  enticing  away  plaintlfGs  wlfb iL    100 

Sdrater  need  not  be  alleged ii.    101 

See  CBiMXHAii  CoirvEBajLTioif. 

Complaint  for  debauching  a  daughter U.    101 

See  Seduction. 

Complaint  for  refusal  to  permit  passenger  to  ride  in  car ii.    105 

Additional  fare  may  be  charged *. iL    106 

UablUty  of  principal iL    107 

Measure  of  damages iL    107 

Obligation  to  carry  passenger ^ il.    106 

Befusing  bsggage iL    107 

Surrender  ofticket .*. IL    108 

Tender  of  fare  need  not  be  alleged iL    168 

Legal  tender  notes IL    167 

Ticket  issued  for  previous  day iL    16S 

Violent  Paityr  Spirit.    As  to  change  of  plaow>f  trial  for UL     64 
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VQIh  paok 

Void  Contract.    Lease  in  what  casee ^  i.  663 

No  remedy  at  law  on i.  408 

Svdtondbmitio ii.  861 

When  valid  and  when  void L  629 

Void  Jndffmenti    No  ground  to  maintain  action ii.  793 

Appeal  may  be  taken  from iii.  637 

Bydefoult • iii.  230 

Ck>nfe88ed  to  delay  creditors,  is  void iii.  829 

Void  Note.    When  given  for  gaming  debt i.    687-588 

Void  Order.    In  arrest  and  bail Hi.  116 

Not  necessary  to  appeal  from iii.  649 

Void  Sale.    What  is i.  696 

Volantary  Aaaiipninent.    For  benefit  of  creditor,  when  valid U.  707 

Voluntary  C^nvey-ance  to  wife,  effect  of ii.  868 

Volantary  Kscape.    Complaint  against  oflQcer i.  359 

Voluntary  Separation.    Notdesertion ii.  407 

Volnntafy  Payment i.  680 

WHfgcir,    Ctomplaint  to  recover  back i.    400 

Wama  of  an  infant i.    332 

WalVer.    By  failure  to  demur ^ iii.    868 

Ofdefault ill.    629 

Of  forfieture i.    616 

Oflein ii.    121 

Of  right  to  foreclose  mortgage ii.    264 

Of  lien  of  mortgage ii.    286 

Of  notice  of  new  trial iii.    568 

Of  rights  in  the  course  of  trial  lit    414 

Of  objections  to  depositions ill.    861 

Of  warranty  of  chattels i.    754 

What  answer  waives ii.    770 

Want  ot  JTurladlctlon.    See  JuBZSDicnoif . 

In  criminal  actions,  effect  of 11.      11 

As  a  special  plea.    See  Plsab. 
Want  of  verification  of  pleading.    See  FleadinuI,  Vebxticatigm,  AmDAvtr. 

Warrant.    For  street  assessment '  ii.    663 

How  served ii .    663 

Warranty  of  Chattels.    Form  of  complaint  in 1.    733 

Averments  in i.    767 

Damages  on,  breach  of i.    756 

Reliance  on,  allegation  of i.    769 

Implied  warranty i.    754,  756 

Measure  of  damages  in i.    754 

In  trespass  how  pleaded ii.    444 

Oftitle i.    764 

Of  quality,  form  of  complaint  on i.    756-767 

Of  sotmdness,  f#rm  of  complaint  on i.    753-757 

Of  Judgment,  complaint  on 1.    759 

Ofnote L    760 

Sale  under ii.    444 

Special  damages  in i.    758 

Waiver  of  warranty .' i.    754 

Warranty,  a  question  of  fact iii.    408 

Waste.    Action  lies  for i.       6 

Aflidavlt  to  obtain  order  to  restrain iii.    261 

Comjnon  law,  doctrine  of ii.    348 

Complaints  in  actions  for,  forms  of ii.    347-363 

See  CoMPLADfis,  Fobmb  of. 

Definitionof ii.    360 

Denial  of ii.    946-946 

Oiowing  timber,  when  cut ii.    348 

Injunction  for  destroying  timber   ii.    348 

When  it  wiU  be  dissolved 11.    350 

Mining  claims,  working  of IL    349 

Order  restraining  waste iii.    260 

No  particular  form  necessary iii.    261 

Order,  when  granted iii.    262 

Parties  in  actions  for ii.    849 

Pending  suit IL    618 

Removal  of  building  by  tenant ii     618 

Repairs  necessary  not  wfuste  ii.    349 

Statement  on  motion  to  enjoin ilL    363 

Against  waste  for  cutting  timber iii.    254 

Against  destroyiog  ornamental  trees ill.    264 

Against  working  mine  iii.    365 
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Waste.  wt.  »A« 

Triple  damages,  whon  Judgment  for !!•  349 

Title  alleged ii.  349 

Waste,  reutH  and  profits i>*  ^^ 

What  coastituteB it  350 

What  amounts  to,  an  a  question  of  law  or  fact lii-  3£'4 

When  action  lies  for  U-  35*^ 

Wrongful  averments  of ii.  55<* 

Watchmaker.     Complaint  against  for  neglect  to  retmm  watch ii.  l<-4 

Wa,|er.     Action  for  diremion  of ii.  3ft3 

Appropriation  of  water,  how  made Ii.    304-*>5 

Averment  as  to  quantity ii.  ^^ 

Packing  on  plaintiff's  land ii.  813 

Diverting,  when  needed  for  agricultural  purposes ii-  305 

Ditch,  right  of  way  of ii-  ** 

Diverting  from  mill ii.  310 

Form  of  complaint  for ii-  --W 

Allegation  of  right  by  prior  appropriation ii.  9*^ 

Billfor iii.  -*'•» 

Flowing  in  ditch «•  ^'"^ 

For  mining  purposes iii-  2^ 

PosHCBsi nil  and  prior  possession  of ii-  -V*^ 

Proprietory  rights  to 11.    307,  aV* 

Ofmill  owners...  ii-  -^iw 

Bightsto «.  «^ 

Statements,  in  motion  for  injunction  against  diversion  of iii.    SJ7 -Jtf 

Water  CTonrses.    Injunction  to  restore  waters  to  their  natural  bed ilL  *i^ 

Way.     Complaint  for  obstructing ii.  3^^ 

Right  of  by  grant ti.  :<« 

Were  DIacontfnned.     A  (egal  conclusion i.  l'>^- 

Wlnari:    When  not  a  nuisance iii  241 

Wife.     Actions  by  or  against  married  women  L    ;il8-:t2S 

Against  husband  and  wife,  for  goods  sold  for  her  separate  estate i.  31^ 

Against  a  married  woman i.  ^^ 

Against  a  married  woman  as  sole  trader ; i.  ^i\ 

Against  a  married  woman  on  contract  generally i.  S'jS 

By  a  married  woman » i-  ^'^ 

Judgment  demand  of  tn  charging  separate  estate L  3d) 

Formof t  321 

See  HrsBjuo)  aud  Wipe. 

WtllfUl  and  HAllctons.    Averment  of  in  assault  and  battery  not  necMsazy IL  4 

.  Willfal  Nefplect.     Groimd  for  divorce    it  41S 

See  DivoBCB. 

WlllfU  Treaimu.    When  action  lies  for i.  6 

Proceedings  in  on  actions i.  ^ 

Wlndlnip  up  affairs  of  co-partnership iL  388 

With  Foree  and  Anna.    Effect  of  allegations  of  in  trespass i.  'il 

Wltl&f  n  the  Jurisdiction  of  tlie  Conrt.     Means  within  the  State L  21 

Within  the  Statute 1.  «l 

Without  the  Bounds  of  the  State.   An  action  for  personal  injury  cannot  be 

maintained 11  ^ 

Witness.    Affidavit  for  examination  of iU.  8S^ 

By  whom  made iii-  ^® 

For  commission  to  take  deposition iii-  ^"^ 

Howtoken ill-  «^ 

What  it  must  show iii.  ?«* 

Certificates  of  notary iii.  ** 

Commission  to  take  testimony iii.  ^^ 

Application  for iir  957 

Certificate  endorsed,  on  mailing iii.  ^*^ 

Issuance  of iii.  ^^ 

What  to  contain ill.  »♦ 

Competency  of  witness ih.  ^ 

Complaint  against  for  disobeying  subpoena i-  ^ 

Convenience  of ,  as  ground  for  change  of  place  of  trial iit  ^^ 

Cross  interrogatories,  practice  on iii*  ^ 

Depositions  in  gejieral iii.    835-J^ 

As  evidence iii-  WS 

AttesUtionto iii-  **» 

Before  whom  taken iii.  ^ 

Exoeptionsto ill-  ^< 

Notice  of iiL  SW 

Form  of iii.  «*• 

Granting  motion  to  take,  discretionaiy iU.  ^ 

Howtaken liL    856.M7.**? 

When  admissive .' iii.  J^^ 

Whenexcluded UL  f^ 

Intsrxogatoties,  settlement  of 111.  ^ 
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KkT  b*  rtqalred  to  ippeu 

BotlM  of  motlnii  for  coaunliilon,  tonn  ot 

Of  taklnsdcpoalUos 

Sow  glToa  wid  ••ned 

W»iTero(.  olOectlons  to 

Order,  what  It  ilionld  atite 

Order  for  comiDlMlon.  f orjo  of 

Reluaing  touuwerqueallaDB,  lUbUltTfor 

K«tumof  commlHlon.  irhut  toBUte 

atlpuUlioD  to  luliB  dopo»ltton 

Wards.     Hair  oonntnied ... 

With  ■  coTPTt  manliiD  In  llbol  ud  iliuidec 

Work  Jiiad  I^bor.     S«  Sisvicn. 

Wrltlngr.     AclnowledgiDenl  of  nrrlce  of  aairunDBs  mnat  be  In 

Wrlllnu  Impllsd 

Wrllfnic  Obltffatoiy,  Imports  >  iHltd  InatnimeDt  

WrlttsB  Inatrnmonu.     CompUint  an.  Kit  ptjonint  of  none]' 

Deill*]>  ol 

'  Objections  to  tbsjilDadiiig — 

Written  ObUcalloB,     Wbat  It  Imixnti 

Wnngtaitr  and  lInli>iT(allr<     A  eonBliislini  of  liv 

Not  neceaur  to  dealgofete  *ct  &■  wmngfol  and  nnl^vf iil . . 

Wr*ii([nil  tiUug  of  ptopertr 

Wrong  RfWHiBlniC  In  gnoUim  new  trill.  eObel  of 

Detention  of  nropcrtj  ......................  ^.,.,. 

Wnms*  ud  thglr  remedlea  in  gsnenl 
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